


Cu wo Saage BO ga BN 


"INDIAN CASES 


“ULL REPORTS. OF DEGISIONS 


The PRIVY, COUN CIL, the High Courts of ALLAHABAD, 
BOMBAY, CALCUTTA, LAHORE, MADRAS, 
PATNA, and RANGOON, the* Chief: Court of 
OUDH, the Courts of the Judicial Commissioners of 
SENERARE PROVINCES and SIND 

REPORTED IN, 
The following 29 Legal Periodicals: T 
Allahabad (1) Indian Law Reports, 2) Law Journal, (3) Law Reporter Allahabad; 
Bombay (1) Indian Law Reports, (2) Law Reporter; Caleutta (1) Indian Law 
Reports, (2) Law Journal, (3) Weekly.. Notes; Lahore (1) Indian Law Reports, 
(29): Law Journal,. (3) Punjab Law ‘Reporter; Madras (1) Indian Law 
Reports, (2) Law Journal, (3) Law Weekly, (4) Weekly Notes; 


Nagpur (1) Law Reports, (2) Law Journal; Oudh Q) Cases, | 
(2) Law Journal, (3) Weekly Notes; Patna (1) Indian 


= 









Law Reports, (2) Cases, (3) Law Reporter, (4) Law —e 
Times; Rangoon 11) Indian Law Reports, p 
(2) Burma Law Journal; Sind Law : we 
Reporter; —Criminal Law Journal 2 J 
and All India Reporter, e Na 
WITH > 


A large number of extra Rulings not 








VOLUME 98, 1926. 








by NOT TO 3: REMOVES 


Bounded, ve LLB, M 2 eee 
Shahab-ud-Din Chaudhri, STMENT oF Vey 
Wi” 4 


Now President, Legislative Council, Punja ; 
TORS.’ Z. K. CHAUDHRI, B.A, LL.B., Bar-at-' Law, 
PRST 1N. H. CHAUDHRI, B.A, LLB, Pleader,” 


i = 








ph INTED AND PUBLISHED BY THE MANAGER, 
AT THE “LAW PUBLISHING PRESS,” LAHORE, 
























































ci 





á AP ele a 
6 & ry oe a F ‘ 
N 
ea 
fuer I)o of 
vee} i A 
RE EA eos 
. : 44 Lid 69 NAD 6. 
ty d . we ‘9 ~ 
. °. i ` 
- t 
` A F l j 
CONSOLIDATED: | ae 
£ 
E 
Comparative Tables showing seriatim the eae: 
“- Pages of all indian Law Journals afid Reports for the 
period specified at the top of each table, with the 
corresponding Volumes and Pages of Indian Cases. 
e 
48 f. L. B ALLAHABAD SERIES, TOR MARCH- APRIL, 1926. 
Fe q f eb,” 
; g Sag i A CERE 
Names of Parties. A | Names of Parties. EH 
g R ` 23 < i Pad 
é £ ges £ EPs 
cae) Bh -| = paseas 
i 
152 | Jawahir Singh v. Udai Parkash 93 216 į 199; Ahmad Husain Khan v. Hardayal | 90 243 
153 | Mahadeo Sahu v. Sarju Prasad Ti- g 201 ; Dip Prakash v. Bobra Dwarka Er 
waris Si 8711 sad .|20 83 
160 | Nathu Lal v. Raghubir : 89 946] 208 : Emperor v. Mewa Ram . | Be 9I7 
164 | Mutsaddi Lal v. Bhagwan Das 90 120] 209 į Narain Das v. Ram Chandar 90 116" 
166 | Harihar Dat v. Maqsud AJi 91 38] 213: Bakhtawar v. Sunder Lal 90 992 
168 | BishesHar Prasad Pande v. Raghu- 217 | Gulab Dei v. Great Indian Penin- 
bir 90 353 sula Railway . |8O 99 
171 | Ahmad Husain v, Muhammad Qa- 220 | Emperor v. Panna Lal OI 40 
sim Khan 90 80) 221. Bachan Singh v. Bijai Singh ... | 99 238 
175 | Ram Sarup v. Gaya Prasad 96 180} 224 | Bechan v. Raghunath +» | ƏZ 262 
183 | Lal Bahadur Lal v. Kamleshar bd 229 , Suraj Singh v. Phul Kymari 90 904 
Nath, .. |90 988| 230 | Emperor v. Ram Sarup 92 126 
188 | Fatima-ul-Hasna v. Paldeo Sahai .. '93 241 233! Abdullah v. Badr-ul-Islam 91 234 
, 24 ALLAHABAD LAW JOURNAL, ror Marca-Aprit, 1926 ` 
250; Rao Bahadur Man Singh v. Maha- .į 323 ; Allahabad Bank Ltd., Bareilly v. ; 
| rani Nawlakhbati x .. | 94 830 Bhagwan Das Johari’ - 92 309 
260 | Shib Narain v. Gajadhar 192 772} 325 | Jagrup Singh v. Indrasan Pande .. | 92, el 
206 ' Debi Bakhsh v. Shambhu Dial 94 877] 327 | Mustagim-ud-din v. Emperor .. | 92 889 
2% | Indar Singh v. Emperor 92 585} 328 | Ganga Dhar Baij Nath v. Bombay, | e 
273 | Binda Prasad v.Raj Ballabh Sahai | 91 785 Baroda and Central India Kail- 

_ 280 | Babu v. Empetor 92 697 way -| 92 522 
281 | Batuk Nath v. Jugal Kishore 92 5511 329 | Champa Devi v. Piybhu L 0h QZ 429 
283 | Ganpat Raiv. Kani Ram Munna 331 | Bhagwati Dayal v. Dhan awar a | 92 1027 

Lal .. | 92 535 | 334 | Pearey Lal v. Allahabad Bay ares 
285 | Ram Saran Dgs v. Girdhari Lal .. | 92 567 Meerut ° . (92 14 
288 | Lalman v. Shiain Singh .. | 92 608] 337 | Baldeo Kurmi v. Kashi Ohamar «5 | 92 $95 
291 | Gokul Das v. Nathu 92 492] 347 | Annapurna Oo. Ltd., In the matter ° 
292 | Kalap Nath v. Emperor 92 591 of 939 93 
299 *Sheoray Singh v. Poly Singh + 849} 349 | Wilayati Begam v. Jhandu Mai 
300 Narain Das v. Sheo D 9I 859 Mithu Lal | 92 E97 
305 | Chandrabhan Prakashnath v. East 351 | Chitar Mal v. Panchu Lal 93 652 
Indian Railway Company 92 6221 355 | Jae Narain v. Jafar Beg .. | 92 1017 
307 | Muhammad rN v. Muhammad 358 | Emperor v. Panna Lal . 3 694 
Mahmud . 92 810} 360 | Secretary of State for India in Coun- 
310 | Durga Bai, In the maiter of 92 482 cil v. Imperial Metal Works .. |‘93 -90 
311 | Muhammad Ismail v. Wahid-ud- sy 361 | Mugna Lal v. Emperor * 193 697 
-| dia t” ie 503 | 364 | Kamlapat®y. Emperor 95 940 
413 | Pancham Lal v. Muhammad Yaqub 365 | Sheo Prasadev. Sheo Bans Rai 93 831 
Khan 92 5584 369 | Churya v. Bantshwar “4.193 318 
814 | Mulai Rai ¥? Efnperor 92 8631] 375 | Harnand Lalv. Chaturbhuj | 93 %5 
317 | Raw Charan œ. Emperor e 92 882, | *379 (Daulat Singh v. Maharaj ° Raja |. 
818 | Shanker v. Engperér ` , 93 e211 Ramji . . 1983 376 
A e œ . 





INDIAN casts. = ¢ i926 
Lf, . 
* 24 ALLAHABAD LAW J OURNAL, FOR : MARCH-APRIL, 1926—conceld,; 
= Se oo et 
383 | Mahanth Gokul Nath v. Baba Baram ‘ 420 Mulchantl, Jemi Chand v, Basdeo, | 7 
Nath 93 157 Ram Sarup M | 94 425 
38t | Hakim Muhammad Ilyas v. Hari 424 | Sheo Darshan Singh v. Beni Chau- 
' Ram .. | 93 826 dhri > | 94 872 
385 iwl Jabbar v, Sita Ram 9 95 1033 | 430 | Ram Sahai v. Madan Lál-Kurthaiya 
389 Ba u Ram v. Lakhan Sing 93 317 i Lal To be 
391 | Shiam Sunder v. Surta Singh - | 95 902 . printed 
3934 Secretary of State for India’ in <} 487 i Girdhari Lalw. Ram Charan Lal... | 94 613 
Council v. Makundi Lal-Hoti te 96 349} 441 | Ganga Sahai v. Mukarram Ali Khan To be 
_ 394 | Sheoraj Singh v. Emperor -- | 96 122 | | 2 inted. 
397 | Jangi Lal v, Mata Badal Singh .. | 931020 | 453 ' Balbhaddar Singh v. Badri Sah .. 329 
399 | Parabhans fande Vv Sheodarahan, 462 i Babu Lal v. Janak Dalari i i Sa 4514 
Singh 93 1055 | 465! Sahu Nandlal Saran v. Saku Dha- | 
401 | Charan Singh v. Gêneshi Lal 94.1015 ram Kirti Saran 2! 94 961 
410 | Kalwa v: Emperor 95 741) 472 | Rafi-uz-zaman Khan v. Chhotey Lal ° 93 237 
413 | Mewa Ram v. Ram Gopal 95 152) 478! Bachhan va Municipal Board of ; 

Att | Dulli v. Mangli 94 132 Mirzapur ' e -j 94 951 
417 | Om Prakash v. Moti Ram "| 9& 175 | “480 ! Ram Devi v. Ganeshi Lal „95 416 
7 LAW REPORTER ALLAHABAD, FROM JANUARY to Appin, 1926, 

Criminal. | | 
*Revenue, 
1 | Dip Singh v. King-Emperor | O1 894 
+3 Ramsarup v. King-Emperor | 92 426 
5 | Shiam Sunder Sinha v. King- 18 | Parsiddhan Rai v. Dhaneshar Rai.. ! 86 1033 
Emperor To be 21 | Ganga v. Mahmud-un-nissa Begam {87 789 
l : printed. 22 | Girdhari Lal v. Khare Prasad -| 88 53W 
©? | Kalka v. Ranjit Singh . | 91 704 26 | Bipin Chandra Chatterji v. Dewan 
“8 | Debi Din v. King-E mperor x 91 959 Singh Of 121 
10 | Sumaria v. King-lmperor / OF 882 31 | Lachmi Narain v. Ramanuj Singh... 88 536 
11 | Raghunath Kandu v. King-Emperor 91 888 33 | Mohan Dei v. Bal Makund Rastogi... | GO 256 
13 ‘Chhidda v. King-limperor . | 92 463 42 | Gaya Pershad v. Alam Singh 88 5y 
15 allu v. King-Emperor * 4.2 |S 808 H 1 Ashiq Ali v. Ghulam Sarwar . | 89 412 
17 | Debi Din v. King-Emperor saa | GH 959 ®an Bahadur Singh v. Saheb 
18 | Ram Nath v. King-Emperor ` . 194 897 Dayal .. | BB 382 
92 | Beni Ram v. King-Emperor a | 92 6% a | Baldeo Kurmi v. Kashi Chamar o2 995 
24 | Banwari v. King-Emperor 91 8l Pati Ram v. Har Dayal 93 897 
25 | Banwari Lal v. Jhunka .. | Q2 454 H Kalka Prasad v. Panna’ . |92 3 
28 | Emperor v. Kesar wa | 92 591 66 | Param Sukh v. Damber AN To be 
29 | Lallan Misir v. Ram Rachchha » | 93 690 printed. 
- 31] Ratan Mani v. Hans Ram .. | 92 450 67 | Chaturi Ahir v. Jhinnu Ahir . {93 28 
a? |, Faujdar Mahto v. King-Emperor .. | QT 815 68 | Khem Karan Das v. Baldeo Singh... | 92 1046 
33 1 King-Emperor v. Daulat Singh „. 192 743 69 | Mahraj Din v. Bhairon 92 413 
4 | indar Singh v. King-Emperor -| 92 585 70 ! | Gur Narain Chaube Y. Nirand a 
37114: vhadura v. King-Emperor _ -. | 92 460 | Singh . 193 1 
.38 | Narain Das v. King-Emperor a NOR Tal 71 Karim kan v. Hari Har Dat? 1 92 
40 | Baba v, Kinggimperor 1 Q2 697 72 | Chandra Sen Singh v. Bhagwan 
41 | Jalaluddin vVfKing-Fmperor ... | 92 8571- | Singh | 94 938 
49 | Kalap Nath King-Iemperor 19> 591 75 | Secretary of State for India in j 
51 | Mulai Rai v.4&jng-Emperer .. |92 863 1 Council v. Harcharan Dass „CE 997 
5t} Ram Charan v. King-Emperor . | 92 882 79 | Dilawar Khan v. Kulsum Bibi... | 93 , 62 
5> | Shanker v. King-Emperor -- | 93 241 &1 | Dasrath v. Sandala 93 310 
59% Mehtab Rai v. King-Emperor | 93 154] 84] siila Baksh Singh v. Gulai ‘Singh. 9- 9:7 
64 | Champa Devi v. Pirbhu Lal +» | G2 429 86 | Mahipal Singh v. Sarjoo Prasad y cae 99 
© 63 | Rafi-uzeZaman Khan v. Chhotey ig 94 | Gajraj Singh v. Nanhu Siugh | 9 942 
Lal 93 237] 107 | Majid Husain v. Mir Qurban Ali ... | 93 1005 
71 | King-Emperor v. Bhik Chand +» (93 246} 108 | Gur Prasad v, Banke al . “Not 
73 | Munna Lal v. King-lémperor aa | 93 697 reportable, 
75 | Masala v. Emperor 92 870} 113 | Dewan Bahadur Seth? Pallabha Das 
7G | Kbacho Mal v. Emperor 93 69 v. Murat Narain Singh ~ | 95 1048 
.78 | Haiz Mustagim-ud-din v. King- h Š 
Emperor a 1 92 889 a 
80 | Sheo Prasad v. Sheo Bans Rai 93 851 SA . 
81 | Kamla Pat v. King-Emperor - + | 95 940 *Notz—Decisions of the Board of Revente! 
85 | Sheoraj Singh v, King-Emperor ... | 96 122 U. P.,.not printed in Indiah Otses,—[Gd.] 
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CONSOLIDATED COMPARATIVE, TABLES, 
50 L L. Re BOMBAY Swrres, ror Mantu, 1926. 























118 Jugjivandas Jamnadas v. Nagar | è 148 | Kasamkhan v. Kazi Isub 93 127 
. Central Bank, Ltd. -, {93 619} 155) Kondi v. Vithalrao “Lexmanrao ga $62 

124 Fulchand Mohanlal Ghanchier. Hari- l 160 | Seabgiri Shambhulingam Upadhy 
lal Nansa Ghanchi .. | O92 549 v. Maitjayva b | DG 755 

125 Bodhrao Gopalrao Mutalik eDesh- 162 | Bai Shinta v. Umrao Amir . |93 151 

4 pande yy. Shriniwas Atmaram 174 | Emperor v. Harjivan Valji To be 
Jog a n. | DH 649 . s printed, | 

1433 . Kasemkhan v. Kazi Abdulla 93 135 } Ka . a eo 

28 BOMBAY LAW REPORTER, ror Marca, 1926. 

363 | Dhairyasingh Gordhandas v. Kis- 456 | Govind Mabipat Deshp&nde v. Bal-; ` : 
sandas ‘Tribhorandas Mangal- krishna Narayan 194 760 
das ; a ea 1014 459 | Alamkhao Mahomedkhan v. Bane- 

390 | Gajanan Ramkrisfina Mule v. Bhas- i miya Rasul . | Sd 39 
kar Balvant Kulkarni 4 -. | 9% 1164 463) Ranchhod Mayaram v. Baf Jayanti | 95 35 

331] B. N. Lang v Jasvantlal Hathi- 487 | Gordhandas Keshavéeul Seth v. Dhi- 

i _ chand | GE 146 rajlal Dalsukhram Seth .. | 95 8l 

384 | Nowroji Pudumjisirdar v. Kanga & : 471 | Mahomedalli Allabux -v. Ismailji 4 
Sayani ~ | Ob 149 Abdulali . | 9B 09 

386 : Anandrao Bhipaji Sabnis v. Napu 484 | Emperor v. Sayad Abdul Sayad 
Patramal | 93 153 Imam ; | QS 54 

391 | Hirabai Jehangir. Mistri v, Dinshaw , 486 | Imperor v. Kaikobad Sorabji . | 9S 58, 
Edulji Karkaria a 5 5561 488| Msllappa Basappa Kurnahallu, - ` 

395 | Ganpatrao Bhavanrao v. Ganesh. : Inre: . |) 9S 0 
Vishnu Hasabnis Kaga 651 } 490 | Inve Pampappa Ballalrao Deasi’... | 95 68 

399 | Bodhrao Gopalrao Mutalik v. Shri- ' 497 | Emperor v. Yeshvant Satva Chau- 
nivas Atmaram Jog . 94 649 “gule - . | OD 72 

403 | Official Trustee of Bombay vY., 500 | Abdulla Shariff v. Mahomed Aba ~ | To be 
Salebhai Barafally Bhagat a 94 673 printed.” 

411 | Pioneer Alkali Works Limited v. 1 510 | Vana Khushal Patil v. datilal , oe 
Amiruddin Shalebhoy Fyebji +. | 24% 681 Bhaidas Ne $19 

-416 | Jinabhai Nathabhai Rashia v. Collec-į 511 | Valchand Dipchand v. Gulba Lax- | 
tor and T. S. Oificer .. 94 752 man ‘is 3S 547 

421 | Girjaprasad Chinubhai v. Purshot- 5 513 | Hanmantram Surajmal v. Shankar-! ' 
tam Vithalrai Vyas bs 609 lal Abaji . 1S $73 

424 |. Kondi Ramji Bhosle v. Vithalrao’'® e 515 | Manilal Virchand Banker v. A. C. ! 
Laxmanrao wa | 662 Bussel , .. | BS 552 

423 | Bhagu (Govinda Patel v Narayan , 517 | Hiralal Ambalal v. Xħnilal Magan- | 

1 Tukaram Survashi .. | OF 658 lal ; a. | 94 645 

431 | Atmaram Jamnadas Shah v. Nazir, | 519 | Gangadhar Bapurao Gadre v. Hubli 
District Court . pies | 94 704 Municipality we % 660 

433 | Madhavrao Raste v. Imam Bapu ; 591 | Shankar Govind Pathak W% Bal- [° 
Sherkar ve | 94 1347 krishna Shankar Joshi .. (9A 783 

¿t Lala Punjushet v. Motiram Budhu 94 777 | 523 | Timmanna Parmeshwar Bhat v. Gof 
#113 | Bhimji N. Dalal v: B. B. & 0. 1. Rail- vind Ganpati Bhat .. | G& "656 
; way Co. soe 742 | 525 | Maneklal Vadilal v. Chandulal Bala- > 

454 | Sheshagiri e Sambulinga Upadhya | bhai Shah e .. POH 616 

v. Wanjaya Saanayya Shanbhog 4 755 | 527 | Mhalappa Venkatesh Shetti v. Janar- 
dan Govind Mabale č 971051 > 
; 43 OALCUTTA LAW JOURNAL, For MaRCH- APRIL, Nos , 

208 Sudhir Ch£ndra Dass vy. Indumati 249 Lal Chande Marwari A Ramrup V 
Chowdhurani ef Not (Hr .. | 93 280 

< reportable.| 259 | Rao Bahadur Man Singh v. Maharani > 

913 | Barada Chandra Dhar v. Assam NawlakhWati f o Og: 830 

| Bettgal Railway Company wa | 93 1021 | 272 | Manicklal Dey Chaudhuri v. Kada =| : 

14 Azizur Rahaman v. Mmperor ~ | 93 1041 bini Dassi e -| G& 156 

219 Haice Tyeb Ali Mullick v. Purna : | 974 | Manmatha Nath Kar v. Probodh 

l ChandraePal | .. | 93 898 lè Chandra Ratori DS O4 279 
231 | Umesh Chandi Mitra v. Corpora- 979 Shashadhar Chowdhury v, Bishun 
“Hon of Caleuttt ° «+ | BB 1015 ‘Narain Kundu a | 94 293 

nt, Salimaddin v. Emperor wa | 93 1049 | 285. Safitannessa Khatun v. alegh Lal 7 

937’ Ramaanj Rai v. Daksineswar Rai.. |93 101 Li GOPE eats 94 172 

942 Ismail Pramanik v. Khedir Pra- 287 , Ram Cffandra Dey v. Gajendra Nath e 
manik <. 1 9231015 i Das -° oe | DA 20e 

245 | Shed Takir. Emperor 8&7 98 | ? e 
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. 43 CALCUTTA IMAW JOURNAL, For Maron Arri, 1926—concld. 
e A i Ş 
292 | Narendra Wath pas v. Heran 374 | Jawahir “ Singh v. Udai Parkash 93, 216 
Chandra Ghose ® 94 177} 378 | Pushavasi Alakh Narayan Gajapati- 
297 | Mitsui Bussan Kaisha Ltd, v: : mai v. Secretary.eof State for 
Hogarth Shipping Co. Ltd. e :]| E4 182 India 94 501 
310 | Emperor v. Collin Mackenzie Mac- .887 | Devendra* Narayan `v. Jhumur Pra- 
kay 93 33 manik- ° 95 622 
1827 Priyambada Debi v. Priya Nath 394 | Manindra Narain Roy y. Executors 
anerjee an | 95 334 “to the Estate of Late Bhuban - ° 
833 | Nrisingha Ranjan Mukherjee? v. Chandra Bapdopadhyay 644 
; Soudamini Dassi 95 5164 401 f Midnapore Zemindary Co., Ltd. v. 
345 | Kailassh Chandfa v. Gopal Chandra Amulya .Nath Roy Choudhury . 95 649 
Poddar 95 494 į 405 | Upendra Nath Brahmachari v. Union 
369 | Sisir Kumar Mitter v. Corporation Drug Co., Ltd. 667 
i of Calcutta | 96 648 s j 
30 CALOUÎTA WEEKLY NOTES, FROM FEBRUARY TO APRIL, 1926. 
966 | Mahomed Ali Mamoojee v. Howeson | $86 | Nowroji Rostomji Wadia v. Govern- | 
Brothers te [Not ment of Bombay 90 48 
A : reportable.1 389 | Nagendra Nath Palit v. *Robindra . 
268 | Ramagirji Neelakantagirji v. Anna-- Narain Deb G4 212 
yajjhala Vankatachallam &6 373% 405 | Bhuban Mohan Basak v. Chairman 
272 | Ajmitulla Saha v. Jadavnath’ Ohak- of the Municipal Commissioners of 
rabutty aa | 93 18 the Dacca Municipality 94 231 
274 | D. D. Barber.v. W. C. Debenham .. | 9O 4} 410| Motilal Itchhalal Gandhi v. Haji 
276 |. Emperor v. Colin Mackenzie Mac- Moosa Haji Mahomed 88 440 
Š kay .| E3 33] 413: Radhabinode Mondal v. Naba ` 
289 Saklat v. Bella 92 200 Kishore Mondal 94 244 
90g | Chattu Lal Misser v. Marwari Com- 415 , Gangaprosad Chaudhiry v. Kulada- 
mercial Bank, Ltd. To be nanda Roy « |24 235 
printed. | 427 | Satya Charan Mitter v. Emperor ... | G4 266 
"806 | Amir Ali v. Harish Chandra Das... | 95 2571 432 | Harun Rashid v. Emperor -. | 94 270 
307 | Jagadish Chandra Mukerji v. Rasik 434 | Soundara Rajan v. Natarajan -..| 92 289 
“Mandal 96 753} 440 us Alexander Mackenzie v. Hima- 
308 | S.G. P. Singh v. Probodh Kumer | èj Jaya Assurance Co. Ltd. ' we 84 381 
Das -- | 95 289 1 454 | Emperor v. Garib Hari S4 365 
312 p Bechu Mia v. Anwar Nabi 84 449! 459| Sevak Jeranchod Bhogilal v. The’ 
313 į Vaithialinga Mudaliar v. Srirangath Dakore Temple Oommittee | 87 313 
Anni 92 851 462 | Bai Monghibai v. Pragji Dayal 
327 | Chandra cone v. Gonesh Chandra ` Hariari 89 88 
De 93 904] 464 | Raja Ganesh Narayan Sahi Deo v. 
334 Altay Ali 7. Jamsur Ali. . | 93 909 Manik Lal Chander a Not 
336 | Kasim Ali v. Sarada Kripa Laha ... | G3 973 reportabig. 
“337 | farid-un-nisa v. Mukhtar Ahmed .... | B9 649} 465 | Alert Bonnan v. Imperial Tobacco e 
346 | Jngnendra Bala Debi v. Official As- Co. Ltd. 4 444 
signee of Calcutta 93 8341 479 | Debendranath Sinha v. Nagendra- A 
357 Nepaldas Mukherji v. Probhas nath Sinha Saha Roy 95 245 
Chaadra Mukerji ... 190 499 | 482 | Sourendra Mohan Sinha v. Hari i 
359 | Garib Haji v. Wichiram Shaba . | OF 805 A Prasad Sinha QT 1033 
* 361 | Kedarnath Gogoka v. Anant ree 494 | Bamapada Sarkar v. Sakuntala Dasi Se 689 
Singh . 883 482 | 497 | Panchanan Sarkar v. Rani Basanta 
364 | Hira Bibi v. Ram Hari Lal 89 659 Kumari Dasi 85 567 
© 366 e Registered Jessore Loan Co. Ltd. v. 500 | Benode Behary Saha v. Rai Sundari 
J © Gopal Hari Ghose Chowdhury «=. 1934. 159 Dassya -- [E4 588 
371 | Mohim Chandra _ Dey v. Ramdayal 503 |. Gahur Howldar v. Emperor .2 |94 593 
Dutta 6 91 757 | 504 | Tarakeshwar Mukhopadhyay v. 
373 Superintendent and "Remembrancer ‘| Emperor .. | 84 00 
a f- of Legal Affairs of Bengali VAN Eae 506 Ahmad Khan v. Obanni Biþie ... | 9I 455 
rs Kiran Bala Dassi 93 713) 511| Niranjan Mukerjee „v. ¿Soudamini 
%76 Arajali v. Emperor To be Dasi . | 95 516 
printed., 518 | G. C. Moses v. A. C. Oakeshott 95 522 
e 380 “Victor v. Emperor as 261 520`| Gulam Husain Pradhania v. K. $8.. 

382 | P. Banerjee v. Bepin Behary Ghose Bonnerjee .. | 95 525 
*384e| Cheragali Bepariv. Satish Chandra : 524 | Emperor v. Indu Bhusan Sarkar ...| 95 539 
2 Għose 87 847|. 528 | Rakhal Chandra Biswas v. Emperor | 87 842. 
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91 Partap Singh v. Crown 92 167] 134 
99 | Crown v. Akbar Ali Shah .| 95 524 138 
102 | Ralla Singh v. Bishna ° -- | 93 355 
104 | Achhru Ram v. Crown .. | 95 3084 141 
108 | Behram v. Crown 95 312] 148 
113 | Budhu Mal Parma Nand v. Gokal 152 
Chand we | 92 1015 
117 | Skitab Singh v. Hazari Singh aa | 93 9334 155 
121 | Achhru Mal v. Crown 1. | e580 
122 | Banwari v. Crown .. | 93 255} 159 
124 | Sham Das v. Moolo Bai ° . |95 337} 161 
129 | Labh Singh v. Shahban Mir we | 95 842 a 
4 
49 I. L. R, MADRAS. 
156 | K. V. Periamanna Aka akaya & 237 
Sons v. Banians & Co. 95 154 | 
189 | Gopal Naidu v., Mohanlal Kanaya- | 249 
lal OI 874]. 
200 | Gandha Korliah v. Janoo Hassan ...| GI 780] 261 
208 | Palaniappa Chettiar v. Rajah of i 
Ramnad 92 366; 291 
211 | Achutaramayya v. Ratnajee Bhoo- 
taji 92 9774 296 
217 | M. ‘A R. R M. P. Muthu Veerappa 
Chettiar v. U. K. Sivagurunatha 302 
Pillai 92 603 
219 | Municipal Council, Tuticorin v. T. 
Shanmuga Moopanar 92 610] 315 
227 | Muthuvenkatarama Reddiar v. Ofi- 
cial Reesiver of South Arcot 92 3984 325 
232 | Donapudi Narasayya v. Ohinguluri 
Venkiah hee 399 
333 
50 MADRAS LAW JOURNAL, 
s 280| S. R. Muthuswami Aiyar v. V, V. -j 348 
e C. Ramalinga Mudaliar 9% 331 
261| N. K. N. Ramier and Brothers v. 353 
DurwaseJ. Subbier 98 42 
267 | Yandluri Yellamanda v. Kunchala 355 
Chitambaram 96 7 
273 | Hari Krishna Chettiar v. Govinda- 358 
. rajulu Naicker : a To be 
` ° printed. | 361 
279 | Secretary of State for India v. Sar- 
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390 | Mulugu Chengeg a v. Aruvela printed. 
Devasanamba Wiru 92 1201 426 | Abdul AliSahib v. Aminuddin ... | QI 392 
892 | P. T. Ramalinga Mùdaliar v. A®une- 427 | Pokala Mahalakshmi Ammal, Iñ re 94 337 
chala Mudali : 93 338] 430 | Velliammal Ammal v. Malaiammai 
396 | M@nepalli Satyanarayanamurthi y. Ammal 93 211 
6 ommandra Erikalappa 92 9624 432) K. V. Periyamianna Marakkayar & 

399 | Ma Chit Su v. National Bank of Sons v. Banians & Co. D5 154 
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-518 | Mikkili Ankaya .v.° Alaparti | Lakshmana #20 . To be 
le Rattamma 84 77 , grinied. 
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197 | Jawahir Singh veUdai Parkash ` .| 93 216 Burrammudin +» |} 95 72 . 
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i sundaram Pillai 93 3] 297 | Chakrapani Padhiv. Krushno Naik | 95 198 
| 283 | Satyanarayanamurthi v. Erikalappa 92 262 | 297 | Katreddi Ramiahv. Kadiyala Ven- 
283 | Ankayya v. Venkata Ramayya 95 9 | kata Subbamma 94 g 
9 NAGPUR LAW J OURNAL, FOR APRIL, 1926, 
53 ¢ Kalu v. Onkar « 95 906 65 | Chetan v. Laxmiprasad 96 367 
| Raotmal v. Amarsingh 96 376 70 Panjabrao v. Ramkrishna |95 553 
. 59 | Kalusa v. Madhaorao 26 339 
e, 22 NAGPUR LAW: ga FOR MARCH, 1926. ‘ 
. 84 | Wamanrao v. Emperor 94 8989 Emperor v. Kankaya 95 309 
37 | Anandrao v. Daulat 92 909 Parmanand v. Madhorao 93 110 
29 OUDH OASES, rog MarcH-ApRIL, 1926. 
15 | Uma Shankar ve Murlidhar . 189 187 98 [| Kalim-ud-din v. Tata Industrial 
17 | Pratab Bali v. Suresh Dutt ' 87 1030 Bank Ltd., Lucknow 858 1016 
80.; Bengal and North-Weśtern Railway 101 | Shamshad Ali. Khan v. Dharam 
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Subramania Aiyar v. Vaithinatha Aiyar, 31 Ind. (Distinguished) 921 
Cas. 198; 38 M. 682. (Relied on) 356 | Vadisapu Appandora v. Vyricherla Veerabhadra- 

Subramania Iyer v. Rajeswara Sethupathi, 38 rajua, 12 Ind. Cas. 487; (1911) 2 M. W. N. 

Ind Cas. 627; 40 M. 1016. (Not followed) 833 406; 10 M L. T. 391. (Followed) 141 

Stikbnandan v. Brijnandan, 73 Ind. Cas. 1052; Varda Pillai v. Jeevarathnammal, 53 Ind. Cas. 

A. I. R. 1923 All. 574; L. R. 5 A. 39 Civ. 901; 46 I. A. 285; (1919) M. W. N. 724; 10 L. 
(Distinguished) 634 W. 679; 24 0. W. N. 346;.38 M. L. $ 313; 18 
*Sulleman Hussein v. New Oriental Bank Cor- À. L. J. 274; 43 M. 244; 2 U. P.L. LP. 0.) . 
poration, Limited, 15 B. 267; Ohitty's S. C. 64; 22 Bom. "LR. 444. (Followed) 852 
C. R. 252; 8 Ind. Dec. (N. 8.) 181. (Followed) 619 Venkata Ramayya Appa Row v. Chakali Veera- 
Suntyana Gopala Dassee v. Inaputalapula Rami, swami Gadu, 45 Ind. Cas. 471; (1918) M. wi 
`~ 64 Ind. Gas. 328; (1931) M. W. N. 385; 41 M. N. 327; 34 M. L. J. 309; 23 M. L. T . 251; 7 
. 194; 13 L. W. 685; 44 M. 946. (Relied W. 508; 41 M. 554. (Followed) 259 
on) wwe 955 YerKatapathi Naidu v. Subraya Mudali, 17 M. 

Suraj Narain v. Rata» Lal, 40 Ind. Cas. 988; 40 L. J. 416. (Followed) 921 
A. 159; 21 C. W. N. 1065; 20 0.0. 211; 2 P. Venkatappa Nayanim Vara v. Thimma Naya- 

L. W. ‘160; 33-M. L. J. 180; 15 A.L. J. 684; 19 nim Varu, 27 Ind. Cas. 379; 27 M. L. J. 656; 
Bom. L. R. 737; 22 M. L. T, 121; 36 C. L.J: (1914) M. W. N. 900. (Followed) 686 
267; 6 L. W. 509; (1917) M. W. N. "477; 40.1. 

‘L762; 44 Ie A. 201 (P. C.). (Distinguished) san 634 a 

Surendy Nath v. Bansi Badan, 36 Ind. Cas. Ww 

. 457; 94 C. L. J. 533; 22 O. W.N. 160. ioe . 
followed). 361 ‘ 

. 5 Watson v. M'Ewan, (1905) A. O. 480; 74 L. J. PY 
T C. 151; 93 L. T. 489. (Relied on) 8 
| Weir & Co. v. McVicar & Oo. , (1925) 2 K. B. 127; 

- Tangutur Subrayudu v. Yerramsetti Seshasani, 94 L. J. K. B. 786. (Distinguished) 380 
33 Ind. Oas. 739; 40 M. 299; 3 L. W. 236; Whitehouse, In re, (1878) 9 Ch. D. 595; 47 L, 
(1916) 1 M. W W. N. 155; 30 M. L. J. 366; 19 M. “= J. Ch. 80 i; 39 L. T. 415; 27 W. R. 181. (Re. 
L. T. 235. (Foli8wed) | . 954 lied on) 631 

Taylor v. Oakes, Roncoroni Co., (1922) 127 X T. Woodward v. Emperor, 92 Ind, Cas. 433; 18 Bo 
#967; 27 Com. Oas. 261; 66 S. J. 556; et . L. L. R. 199 at p. 213; A. I. R. 1925 Sind 233; 
1.517, (Relied on) 673) 87 Cru LJ. 287. (Relied upon) = 248 
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ALLAHABAD HIGH COURT. 

SrconD CIVIL APPEAL No. 1892 or 1925. 

* January 11, 1926. 
Present:—Mr. Justice Lindsay. 
Rai Bahadur Pandit GUR NARAIN 
CHAUBIL—PLATINTIFR— APPBLLANT $ 
| #ersus 
NIRAND SINGH AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Agra Tenancy Act (IT of 1901), ss. 35, 41 (1) (a)— 
Ex-proprietary tenancy—Oral agreement, to enhance 
rent, legality of—Previous payments at enhanced rate, 
effect of. 

Under s. 41 of the Agra Tenancy Act, the rent of an 
ex-proprietary or occupancy tenantis not liable to 
enhancement under an oral agreement. Such an 
agreement being void under law, the fact of previous 
payments of rent at an enhanced rate, on the basis of 
the oral agresment, is ofno avail to the landlord 
under s. 35 of the Act. 


Second appeal against a decree of the 
District Judge, Mainpuri, dated the” 23rd 
of April 1925. 

i Mr. Baleshwari Prasad, for the Appel- 
ant. 

JUDGMENT.—In my opinion the 
plaintiff-appellant cannot succeed. The suit 
was a suit for arrears of rent. Itisstated that 
the tenant paid rent at the rate of Rs. 100 
up to the year 1917. lt was pleaded that 
in 1917 the tengnt had by an oral agree- 
ment undertaken to pay rent at the in- 
creased rate of Rs,118a year, and it was 
on the basis of this agreement that the 
present suit was brought. It was further 
stated that the plaintiff had been paid rent 
at this enhanced rate forsome’ years sub- 


sequent to “1917, The learned Counsel in- - 


forms me that the suit has failed in the 
Court below on .the ground that it was 
not competent to.the plaintiff to enforce 
a claim for . enhaticed rent on the basis 
of an .eral agreement. In my opinion 
that is a pérfectly correct finding, -Section 
41 (1) of the Agra Tenancy Act lays down 
that the rent of an ex-proprietary or occu- 
e Ie è 


hd 
e 


pancy tenant shall be liable to enhance- 
ment or abatement only (a) by a registered 
agreement, or (b) bya decree or order of 
a Revenue Court. ‘There is no question of 
a decree or order in the present case, and 
consequently I am of opinion that the 
plaintiff could not set up any agreement 
other than a registered agreement so as 
to entitle him to an enhanced rate of 
rent. i 

Mr. Baleshwari Prasad informs me that 
there are some detisions of the Board of 
Revenue indicating thatin a case like the 
present, s. 3ő should be treated as regulat- 
ing the rights of the parties. With tkis 
I do not agree. The law” prohibits en- 
hancement of rent otherwise than by a 
registered agreement, and to allow.a land- 
lord to sue onan agreement other “than a 
registered agreement is to defeat the de- 
clared policy of the Maw. In short, such 
an agreementis a void agreement under 
the Contract Act. I dismiss this appeal 
under O. XLI, r. 11, C. P. C. . 

s s. Appedl digmissed. 

N. H. 





MADRAS HIGH COURT. 
Sgconp CIVIL APPEAL No. 573 or 1923. 
Ogtober 26, 1925. 
Present:—Mr. Justice Venkatasubba Tao. 


VASUDEVAN, MINOR REPRESENTER -e 


BY HIs BROTHER RAGHAVENDRA 
CHARIAR AS NEXT FRIEND—RESPONDENT ` 
No, 1—APPELLANT . 


e versus = 
ARUNACHALA AYYAR-—PLAINTIFR— 
RESPONDENT. : 


Civil Procedure Code (Act V of 1908), O. IL, r.2 
(2)\—Intentiongl relinquishment of portion of claim. 

A plaintiff who was not aware at the date of the 
instituticn of his suit of the nature and the extent 
cf his rights in certain properties and, therefore, 


> 


2 o 
urged in the plait ‘that he wauid pay additional 


* Court-fee if if was found that he was entitled to 


these properties, cannot be said te have omitted or 
intentidhally relinquished to sue in respect of these 


- properties withix the meaping of O. |, r. 2,0. P. 0. 


Lp. 2, col. 2; p. 3, cal. 1.Je 

‘Amanat Bibi v, Imdad Husain, 15 ©. 800; 15 I. A. 
106; 12 Ind. Jur. 255; 5 Sar. P. O, J. 24; Rafique and 
Jackson's P. O. No. 103; 7 Ind. Dec. (N. 8.) 1117 (P. C.), 
Sankaran v. Parvathi, 19 M. 145; 6 Ind. Dec. (x. s ) 806 
and Mariathodi v. Appu, °15 M. 296; 5 Ind. Dee. (x. 8.) 
558, refered to. > 


Second appeal against a decree of the 
Court of the Additional Subordinate Judge, 
East ‘Tanjore, at Mayavaram, in A. S. 
No, 33 of 1922 (A. S. No. 39 of1921, Sub- 
Court, ‘Mayav@ram), preferred against that 
of the Court of the Déstrict Munsif, Shiyali, 
in O. S. No. 209 of 1920 (0. S. No. 29 
of 1919, District Munsif Court, Mayavaram). 


Mr. T. V. Muthukrishna Iyer, for the 
Appellant. 

Mr. K. Bhashyam Aiyangar, for the Re- 
spondent. 


JUDGMENT.—The plaintiff has suc- 
ceeded in both the lower Courts and defen- 
dant has filed this appeal. That the 
gefendant’s pleais unjust isnotand cannot 
bê disputed. The only question is. have 
the lower Courts made a mistake of law ? 
In my opinion they have not. As the facts 
are very clearly set forth in the judgment 
of the District Munsif, I shall state’ them 
only very briefly: One Atmarama Rao 
died leaving considerable properties which 
“the Revenue Authorities took possession 
of believing that he left no heir. The 
first défendant then preferred a claim and 
as he heppened to be Atmarama Raos 
adopted son all the properties were handed 
back to him. The deceased left a Will 
which frst came into the possession of the 
Revenue Authorities but was duly-returned 
to the first defenddnt. In that Will, there was 


.. 2 provision in favour of the plaintiff. From 


report he gathered that some document was 
executed by the deceased, the nature of 
* whieh he did not know and that some 
provision was made in it for him, the 
detail whergof he could not ascertain. 
Then the plaintiff took various steps to 
get either the original or acopy of thédocu- 
ment. He was unsuccessful. Thereupon 


` he filed O. 8. No. 302 of 1912 claiming cer- 


, tain reliefs. He set forth in the plaint in 
* that suit that he was informed “that Atma- 
Tama Rao executed a document, it might be 
a trust deed, a settlement deed or a Will, 
The deceased, deft him some properties, 


VASUDEVAN V., ARUNACBALA AYYAR, 


“ properties also. 


(93 I. O. 1926} 


the plaintiff said he thought that the 
properties claimed in the plaint were 
amongthem. Then he proceeded to say 
that should it be found that he was entitled 
to further properties he would pay .addi- 
tional Court#fee. . 

Thecase yas tried. The first defendant’s 
guardian (I may observe that the first 
defendant was a mfnor) fafled to produce 
the Will. A copy was obtained from 
Tahsildar’s office and the .Court found 
that the Willwas genuine. A decree was 
made awarding the plaintiff the properties 
claimed, 

He then filed a review petition saying 
that from the Will it appeared (Hat he was 
entitled to further properties and that a 
decree should be passed in.respect of these 
The District Munsif dis- 
missed the review petitton observing that 
the plaintiffs proper course was to have 
asked for an amendment of the plaint, that 
as he had not taken that course, the decree’ 
passed was quite in order. The plaintiff 
has filed the present suit claiming the 
remaining properties. 


The first contention raised by the defend- 
ant is that the claim has become res judicata 
and reliance is placed on s. 11, Explanation 
V. It is argued that in the previous | 
suit a claim was made to the properties 
‘jn,digpute. Nothing of the kind was done, 
The plaintiff in his previous plaint intimat- 
ed that he would, if and when necessary 
pay the requisite Court-fee and ‘ask the 
Court to pass a decree in his favour for 
additional properties. This is nothing but 
a mere intimation of the course which he 
then intended he would at a future time 
adopt. In truth, he did not adopt tis 
course and it is impossible to read into 
his plaint aclaim forthe properties row 
in dispute. Thisis the view taken by the 
lower Courts and 1 have no doubt,it is 
perfectly correct. ° 


The second contention pul forward is 
that the present suit is barred by O. H, r 
P: This contention” is anally 
unfounded. The cause of action for the 
two suits is doubtless identical and the 
claim has undoubtedly þeen split up. But 
it has been held thaf there could be no 
cmigsion to sue within the meaning of this 
rule unless, the plaintiff was at some time 
prior to the suit aware or informed of the 
claim or of the facts which would give 
him, a cause ofaction, Ine Amant Bibi vy, 


[93 I. O. 1928] 


Imdad Husain (1) their Lordships of the 
Judicial Committee observe :-s 

“A. right, which a. litigant possesses 
without knowing or even having known 
that he possesses it, can hardly be regarded 
as a ‘portion of his claim’ wjthin the mean- 
ing of the section if question.” 

This principle has beens affirmed in 
. several cases .of which I need only mention 
Sankaran v. Parvathi (2) and Mariathodi 
v. Appu (3). 

There is a concurrent finding that the 
plaintiff was not aware at the date of the 
institution of previous suit either of the 
nature or the extent of his right.. 

The decision of the lower Court is correct 
and the second appeal is dismissed with 
costs. 


D 
1 
P. O. J. 214; Rafique and Jackson’s P. C. No. 103; 7 
Ind. Dec. (x. s.) 1117 (P. C.). 
19 M. 145; 6 Ind. Dec. (x. s.) 806. 
(3) 15 AL. 296; 5 Ind. Dec. (x. s.) 558. 


MADRAS HIGH COURT. 
MISCELLANEOUS Srconp OIvIL APPEAL 
No, 90 oF 1924, 

November 20, 1925. e 
Present:—Mr. Justice Wallace. ° 
SOLAYAPPA NAICKER—P uainrirF— 
APPELLANT 
versus 


SHUNMUGHASUNDARAM PILLAI— 


DEvEND4NT— RESPONDENT. 

Provincial Insolvensy Acts (III of 1907 ant (F 
ef 1920)-~Adjudication as insolvent under Act ILI 
of 1907—-Kxecution proceedings, stay of—Order to 
arrest insolvent without leave of Insolvency Court—- 
Jurisdiction—Hxecution application, whether to be 
returned or dismissed. 

The right of an insolvent adjudicated as such 
-under the Provincial Insolvency Act 111 of 1907, to have 
execution proceedings against him stayed, unless the 
Insolvency Oourt gives leave to prosecute them, is a 
substantive right and has not been abrogated by the 
subsequent Act (V of 1920). An order to arrest the 
insolvent if execution of a decree without leave of the 
Insolvency Court is, therefore, without jurisdiction. 

Natesa Chettiar v. Annamalai Chettiar, 73 Ind. Cas. 
213; 17 L, W.319; 32 M. L. T.157; A. I. R. 1923 Mad. 487 
and Rangiah Chettiar, Annaswamy Alwar Aiyangar, 
79 Ind. Cas. 408; 181! W. 836; (1923) M0 W. N. 840; 
A. I. R..1924 Mad. 368, followed. . 

In such acase the execution petition of the decree- 
holder ought not to be dismissed but returned to 
him with directions that it cannot be entertained by 
the Executing Court unless and until the leave of 
the Igeolvency Oourt is obtained, 


SOLAYAPPA NAICKER V. SHUNMUGHASUNDARAM PILLAT, 


Appeal against an order of the District 
Court of Ramnad at Madura, in O, M.A, 
No. ‘71 of 1923, preferred against that of 
the Court of the*District Munsif, Satur, 
in E. A, No. 692 of 1923, 4E. P. No. 863 of 


- 1923 in O.S. No. 284 of 1915 onthe file 


of the Court of the Additional District 
Munsif, Sfivalliputtur). 

Mr. Watrap $. Subramania Aiyar, for the 
Appellant. =, . 

Mr. K. Ve Venkata Subramania "yar, for 
the Respondent. ; 

SUDGMENT.—I am prepared to fol- 
low the judgments of this Court reported 
as Natesa Chettiar v.. Annamalai Chettiar 
(1) “and Rangiah Chettiar v. Annasawmy 
Alwar Atyangar (2)ewhich imply that the 


13 . 


right of an insolvent adjudicated as such - 


under Act III of 1907, to have execution 
proceedings against him stayed, unless‘the 
Insolvency Court gives leave to prosecute 
them, is asubstantive right. That being 


_so, it has not been abrogated by the sub- 


sequent Statute Act V of 1920. The order 
in E. P. No. 863 of 1923, dated 19th Octo- 
ber 1923 to arrest respondent was not with 
leave of the Insolvency Court and was, 
therefore, without jurisdiction. A 
It is contended thatit has become ftrial 
because no appeal was presented against 
it. But it was an order passed without 
notice. On 5th October 1923 he was arrest- 
ed brought to Court and released on terms, 
and on 16th October 1923 he put in his 
Execution Appeal No, 692 of 1923. There 
wus, therefore, no order for arrest, in force 
at the time he put in his execution appeal 
and no question of res judicata, therefore, 
arises. Appellant urges that éhe ` lower 
Appellate Court should not have digmissed 
his execution petition in toto. I agree 
and direct that the exeeution® petition 
be not dismissed but be returned to the 
appellant with directfons that it cannot 
be entertained by the Executing Court un- 
less and untib the leave eof the Insolvency’ 
Court is obtained. The appeal is allow- 
ed to this extent only and otherwise is 
dismissed. The respondent will get his 


costs here. a 
V. N. V. ; 
s.b Appeal dismissed. 


(1) 73 Ind. Cas. 213; 17 L. W.-319; 32 M. L. T. 157; 
A. I. R. 1923 Mad. 487. , 

(2) 79 Ind, Cas. 408; 18 L. W. 833; (1923) M. W, N. 
810; A. I. R,J924 Mad, 368 é 
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OUDH CHIEF COURT. 
* e First Civil Apprats Nos. 46 AND 47 or. 


. . e 
> e November 24, 1925, 
Present-:—Mr. Jastice Qpuart, Chief Judge, 
> and Mr. Justice Hasan. 
RAM NARAIN AND OTHERS—DERENDANTS 
— APPELLANTS 


VETSUS o 
Lala KPNWAR BAHADUR-—PLAINTIFE 
—RESPONDENT. ° 
Hindu Law—Joint family—Antecedent debt—-Mori- 
* gage-debt—Sons, obligation of. 

A mortgage of joint family property executed by a 
‘Hindu father to pay of certain previous mortgages of 
family property executed by himself is a mortgage 
crested to pay off @htecedent debts and as such is 
binding on the sons, who arg under a legal necessity 
to satisfy it. 

Brij Narain Rai v. Mangla Prasad Rai, 77 Ind. Cas. 
689; 46 A. 95 at p. 104; 21 A. L. J. 934; 46 M. L. J. 
23; 5 P. L. T. 1; 28 C. W. N. 253; (1924) M. W. N. 68; 
19 L. W. 72; 2 Pat. L. R. 41; 10 0. & A. L. R. 82; A. 
I. R. 1924 P. ©. 50; 33 M. L. T. 457; 26 Bom. L. R. 
500; 11 O. L. J. 107; 51 I. A. 129; 10. W. N.48; 41 
C. L. J. 232 (P. C.), relied on. 

First appeal from the judgment and 
decree of the Subordinate Judge, District 
Kheri, dated the 3lst March 1924. 

Messrs. Hyder Husain and P, L. Verma, 
for the Appellant. 

Mr. Bisheshar Nath, for the Respondent. 


JUDGMENT. 


Stuart, C. J.—The two Appeals Nos. ` 


46 and 47 of 1924 will be decided together 
as they have been argued together. The 
suits out of which they arise were decided 
by the same judgment and the points for 
decision in each appeal are narrowed down 
to these. 

The sits wese on mortgages executed by 
two brothers, called Maha Narain and Sheo 
Narain, and they. are mortgages by which 

e certain joint family property was affected. 
The mortgagofs’ sons have attempted to 
_ attack the validity,of the transactions on 
the ground that their predecessors Maha 
Narain and Sheo Narain had no authority 
to make the transfers. They have succeed- 
e ed in the lower Court in showing that some 
Slight portion of the consideration was not 
justified and in appeal their Counsel has 
confined himself to attacking three further 
items in cash deed. These are the amount 
of Rs. 2,200, the amount of Rs, 474-7-9 and 
the amount of Rs. 300. In respect of the 


amount of Rs, 2,200 my decision is ag’ 


follows :— ° 

e Jagan Narain the father of Maha Narain 
and “Sheo Narain executed two mortgage- 
deeds on the 28th July 1824, There is 


RAM NARAIN V. KUNWAR BAHADUR. 
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nothing before us to show whether he 
was justified in transferring the family 
property by executing those deeds. On the 
27th of August 1898 he execttted another 
mortgage. Here again we are not in the 
position to know whether he had the right to 
transfer property under that mortgage. But 
this muchisclear. The amounts due on those 
three mortgages were debts duefrom Jagat 
Narain,and when on the 23rd August 1901 
he executed a fourth mortgage to clear‘off 
those debts he eXecuted the fourth mort- 
gage to discharge antecedent debts and 
he thereby, in my opinion, bound the estate 
within the meaning of.the third condition. 
laid down by Lerd Dunedin in Brij,Narain 
v. Mangla Prasad (1). The mortgage of the 
23rd August 1901 was for Rs. 660 and. 
it was satisfied to the extentof 3rds by the 
execution of the two gd daa eae now 
under appeal by Maha Narain and Sheo 
Narain. The mortgage of the 23rd August 


. 1901 was a usufructuary mortgage and so 


long as it subsisted family property was 
notin possession of the family and they 
derived no benefit from it. By the execu- 
tion of the mortgages under appeal $rds 
of the property was recovered by the family 
on the payment of $rds of the amount due 
under the deed of 1901. In the circum- 
stances of the case-the transaction -was for 
the benefit of the family and further for 
legal mecessity for it was a legal necessity 
to Maha Narain and Sheo Narain to pay off 
the debt and release the property after 
the death of their father Jagat Narain. I 
would, therefore, decide against the appel- 
lants on the first point, 


The second point relates to an item of 
Rs. 474-7-9 which appears in both deeds. 
Jagat Narain had executed on the 19th of 
July 1907 a certain mortgage and on the 
16th December 1907 Jagat Narain executed 
asecond mortgage for a sum of Rs. 1,000, 
Rs. 315-5-0 out of the consideration of which 
went to satisfy the mortgage of the 19th 
July 1907. The remaining amounts the 
respondents have been unable to prove, as 
taken for legal necessity. In my opinion 
the respondents are only entitled to credit 
in each mortgage-deed the sum of Rs. 105-1-8 
plus compound interest at 84 per cent. com- 


(1) 77 Ind. Gas, 680; 48 A. $5 at p. 104: Ad ALS 
934:46 M.. L.J, 23; 5P. D. T.1; 28 €. W.N. 253) 
(1934) M. W: N. 68; 19 L. W. 72;2 Pat. L.R. 41; 10 
O. & A. L. R, 8%; AI, R. 1924 P. C. 50; 33 M. L. T. 
457; 26 Bom. L. R, 500; 11 O. L. Je 107; 51 I. A, 129; 1 
O. W, N. 48; 41 0. L. J, 232 (P. 0). enra 
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poundable with yearly rests (tHat being the 


rate of interest allowed by the bond of 16th. 


December 1907) from 16th December 1907 
to 28rd May 1912 in respect of this item and 
I would allow the appeal to that extent and 
no more by substituting that sum for 
Rs. 474-7-9 as part of the total amount 
decreed. The calculafion will be made in 
the office.” j E 

< With regard to the third.bond-of Rs. 300 
Lam satisfied upon the evidence that the 
learned Subordinate Judge's view is correct. 
I would, therefore, allow this appeal only 
to the extent of the reduction which I have 
indicated which will comé to something in 
the neighbourhood of Rs. 250 and as the 
appellants have failed in practically every- 
thing would direct them to pay their owr 
costs in this appdal and those of the re- 
spondents. ` 

. Hasan, J.—I concur. 

: By the Court.—Appeal partly allowed 
as stated above. 
. N. H. Appeal partly allowed. 


`. MADRAS HIGH COURT. 
Letters PATENT Apprat No. 100 or 1924. 
í November 20, 1925. 
_ Present :—-Mr, Justice Devadoss and 
7 Mr. Justice Waller. ” 
K. DASA NAICKEN AND ANOTHER—- 
DEFENDANTS—-APPELLANTS 


versus 
PULIKALATH KUNHA AHAMADKOYA 


-AND aNOTHER—PLAINTIFFS— RESEONDENTS. 

. Muhammadan Law—Inheritance—Gift — Moplahs 
of North and South Malabar and Calicut --Gift with 
itcidents of Marumakkadayam tarwad—Alienation, 
restraint on. 

: Devolution of property under a bequest or gift 
which is repugnant to the personal law of the testa- 
tor or donor is invalid. [p. 6, col. 1. 

A Muhammadan who is governed by the ordinary 
Muhainmadan Law cannot create by a deed of gift or 
Will, a tarwad with all the incidents of a Malabar 
Marumakkadayam tarwad. [ibid.] 

The North Malabar Moplahs follow the Murumakka- 
thayam Law, But such a custom does not obtain 
among Moplaks of Calicut and they are governed by 
the ordinary Mubammadan Law and are not entitled 
to make a gift of property to a woman and her 
children to be held as tarward property. [p. 5, col. 2; 
p. 6, cols. 1 & 2.) ° 

The Moplahs of South Malabar are not governed 
by the Marumakkathayam Law or the Alyasanthana 
Law of inheritance but are governed by the ordinary 
Muhammadan Law. [p. 7, col | Loe 

Conditions against alienation superadded toa gift, 
do not jnvalidate the gift; but where the gift itself 
is hemmed in by limitations and if the limitations ara 
not those sanctionéd py law thén the gift must 


fail. [p. 6, col, 2,] © 


DASA NAICKEN V. PULIKALATH KUNHA AHAMDROYA,° 6 b, 


Shookmoy Chandra Das v. Monoharri Dassi; 11 09 
681 at p. 692; 12 I. A. 103; 4 Sar. P. C. J. 639; 9 Jnd, 
Jur. 234; 5 Ind. Dec. (x. s.) 1214 (P. C.), relfed upon. 

Letters Patent Appeal aghinst the judg- 
ment of Mr. Justice* Krishnan, in 8., A. 
No. 860 of 1921, on the file of the. High 
Court, preferred against a decree of the 
Court of the ¿Subordinate Judge, South 
Malabar at Calicut, in A. S. No.*5@ of 1920, 
presented @gainst that of the Court of the 
Principal District Munsif, Calicut, in,O. S, 
No, 4 of 1917. eal 

‘Mr. K. P. M. Menon, for the Appellants. 

` Mr. K. P. Ramakrishna, Iyer, for the 
Respondents. 7 


e 

JUDGMENT.—The only question in 
this Letters Patent Appeal is whether Ex. 
DD, gift deed dated the 7th September 
1884 is valid. Mr. Justice Krishnan held 
that the donor purported to create an estate 
unknown to Muhammadan Law and, there- 
fore, the gift failed, The relevant portion 
of the document is as follows “As it is you, 
our mother that have brought us up, we 
have given to you on Ochara Udama gift 
of proprietary right as tarwad property, tke 
schedule mentioned moveable and imméve- 
able properties. ‘Therefore, we have execut- 
ed this deed to you with our, free-will and 
consent granting the said propertjes to be 
occupied as tarwad property for ever by 
children existing now and by those who 
will be born tothem by the aforesaid Ava- 
rankutti, Aullakoya and Ummar and their 
children”. 

The donors made a gift of their property 
to their mother and to their three brothers to 
be enjoyed by them as a tarwad. Itisead- 


mitted before us that the word used is . 


‘children’ and, therefore, the tontention that 
was raised before Mr. Justice Krishnan 
that only the sons and their sons were en- 
titled to be benefited by the gift has been, 
given up. Thee question, 4s whether a Mu- 
hammadan who is governed by the ordinary 
Muhammadan Law can create, by a deed, a° 
tarwad with the incidents of a Malabar 
tarwad. The clause in the Will makes a 
gift of the property to the mother as a tar- 
wad property and provides that it should 
be occupied as tarwad property for evar 
by “the children existing now and by those 
that will be born hereafter.” The docue, 
ment contains also the following recitals; 
“The seniormost male member being “the 
manager at the respective times and the 
rest are to abide by his orders, It is here- 
by agreed that these propéries which are 
s . + . K 


x 


g | W 
. 
set apartas tarwad property should never 
be partigioned or sold ‘or mortgaged and 
that if any suchsthing is done it will not 
ba valid”, 7° 

“Kulichit (rent agreement) in respect of 
the above mentionedshops shouldbe obtain- 
ed inthe name of the seniormost female 
memberg ab the respective {iméa.” 

From these clauses it is quiteclear that 
the intention of the donors was to create a 


* tarwad. consisting of their mother and her 


children and that the tarwad should have 
all the incidents of a Malabar Marumak- 
kathayam tarwdti. The parties are Mu- 
hammadans and under the Muhammadan 


- Law a gift to a person enures for his benefit 


* by whigh the 


and the creation of a tarwad with all the 
incidents of a Marumakkathayam tarwad 
is opposed to the ordinary Muhammadan 
Law. Butin the case of the Moplahs of 
North Malabar the Customary Law by which 
property could be held by a tarwad applies 
to them. In other words the North Mala- 
nar Moplahs follow the Marumakkathayam 
Law. Butsuch a custom does not obtain 
among Moplahs of Calicut and they are 
governed by the ordinary Muhammadan 
Law and are not entitled to make a gift 


- of property toa woman and her children 


to be hgld as tarwad property. That de- 


. volution of property under a bequest or gift 


which is repugnant to the personal law of 
the testator or donor 1s invalid, as was held 
in the well-known Tagore case.* 


_ The contention of Mr. K. P. M. Menon 
is, that the cause providing for restraint 


. on alienafions and other clauses should 


not*be considered in construing the clauses 
sift was made and that the 

gift being to fhe mother and her children 
they have acquireds aright tothe property 
as ordinary donees. But this argument 
-overlooks the fact that it was the intention 
of the donors thatthe property should be 


* enjoyed by the mother and her children. 


We cennot dissociate the intention that the 
property should be enjoyed as tarwad 
property from the intention to make a gift, 
In other words, the clauses relating fo the 
gift should be read as a whole and the 
Gourt would not be justified in treating 
the gift which was intended for the bene- 


. fit of the tarwad as a gift to persons, in- 


dividually. Ifitis treated as a gift to the 
mother and sons, then they would take as 
*See J otindramohan Tagore v. Ganindramohan Tagore 
9B, L. R. 377; 18 W. R. 359; I. A. Sup. Vol. 47; 3 
Suth. P. O. J, 692;°3 Sar, PaO, J. 82—[Ed.] i 

. s e e 
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joint tenants but the intention of the donors’ 
was not that they should take the: property 
as free-gift to them but should hold it as 
members of. a tarwad without right of 
alienation so tlfat their children and their 
children’s children may be benefited. There 
are cases where bequests were made with 
conditions superadded with fegard to alie- 
nation,’ and it was held that such subse- 
quent conditions would not invalidate the 
gift. But where the gift itself is hemmed 
in by limitations and if the limitations are 
not those sanctioned by law then the gift 
must fail. The observations of their Lord- 
ships of the Privy Council in Shookmoy 
Chandra Das v. Monoharri Dassi (1) apply 
to the provisions of this gift “itis true if . 
the bequest had been of rents and profits, 
and it appeared that it Was the intention 
of the testator to pass the estate, those words 
would be sufficient to do it, but what | 
their Lordships have to do is to find the 

intention, looking at the whole of the pro- 
visions of the Will and they gather from 
those words that it was not his intention to 
pass the estate. The provision afterwards 
against alienation further confirms this. 
It is not a case where the testator has ex- 
presssed an intention to pass the estate 
and has added a clause against aliena- 
tion, ig which case the clause against aliena- 
tio would be void but, the provision 
here against alienation isconfirmatory of 
the other part of the Will.” 


It has been contended by Mr. K. P. M. 
Menon for the appellants that the word 
tarwad is not used in the ordinary sense. 
It is difficult to follow this argument in the 
light of the recitals in the documents. THe 
word tarwad is not only used in more 
places than one but the restraint on aliena- 
tion and the recital that “tha Kulichit. 
agreement in respect of the above-mention- 
ed shops should be obtained in the names 
of the seniormost female members at the 
respective times”, clearly indicate that the 
donors intended by the word..... farwad’ an 
ordinary Marumakkayathayam tarwad. 

The donors intended to create -by the 
gift-deed a tarwad which a Moplah govern- 
ed by the ordinary Muhammadan Law is 
not entitled to do. In this view of the 
documént it is ‘unnecessary to consider 
whether “a. custom prevails among the 
Calicut Muhammadans by, which property 


(1) 11 0. 68Ł at pr 692; 121. A103; 4 Sar?P. 0.3. 
639; 9 Ind; Jur, 234; 5 Ind. Dec. (a. s.) T214 (P, C), 
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should be enjoyed by them as {tarwad pro- 
perty. The mere fact that they adopt the 
customs of their neighbours, the Nairs is no 
ground for holding that they are governed 
by a'valid custom by which property could 
be held as tarwad property. "The Moplahs 
of South Malabar are not governed by the 
Marumakkathayam Law orthe Alyasanthana 
Law of inheritance but are governed by the 
ordinary Muhammadan Law. g 
‘We, therefore hold that the clause in 
the deed of gift creates an estate repugnant 
to the Muhammadan Law and, therefore, 
invalid. The judgment of the learned Judge 
is right and the Letters Patent Appeal is 
dismissed with costs. i 
vV. N. V. 


` ` Appeal dismissed. 
S. D, ° 





OUDH CHIEF COURT. 
Ssconn Orvin APPRAL No. 200 of 1925. 
December 23, 1925, 
Present:—Mr. Justice Hasan. 
NATHA AND aNorner—PLaintirrs— 
' APPELLANTS : 


T TETSUS 
Mirza HAMID ALI BEG AND OTHERS— 
DerenDANTs—R&SPONDENTS. 

Specific Relief Act (I of 1677), s. 31—Recfi fication 
— Power of Court— Possession, whether can be decreed 
—Rectification time-barred. 

Courts of Law generally and Courts of Equity wore 
always and certainly possessed of the jurisdiction of 
correcting a mistake or error on the face of an instru- 
ment. {p. 8, col. 2.] 

If the main relief for possession cannot be granted 
without granting the relief for rectification, the latter 
ghould be granted unless it is barred by time. [abid] 

Second appeal from the judgment and 
decree of the Additional Subordinate Judge, 
Unao, dated the llth February 1925, re- 
versing that of the Munsif, Safipur at Unao, 
dated the 22nd, December 1923. 

i Mr. Rajeshwari Prasad, for the Appel- 
ants. 


‘Mr. Ali Mohammad, for the Respondents. 

JUDGMENT. —Tbis is the plaintiffs’ 
appeal from the decree of tbe Additional 
Subordinate Judge of Unao, dated the 11th 
of February 1925, reversing the decree of 
- the Munsif of Safipur, dated the 22nd of 
December: 1923. The plaintiffs’ claim for 
possession ofa 4-pies share in mahal Mirza 
Inayat Ali Beg situate in village Dandia 
Sanota, pargana Bangarmau, in tne District 
of Unao, was dterged by the Court of first 
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instance but on appeal b} the defendants 
the decree of that Court was reversed, as ° 
already stated, by the Additiona] Bub- ` 
ordinate Judge of Unao ands the plaintiffs’ 
suit dismissed. ee : 
It appears to me that the lower Appellate 
Courthas eħtirely misunderstood the nature 
of the plaintiffs’ suit as well as the law 
applicable to the proper decision of it. 
The facts are as follows: — s o 
By a sale-deed of the 15th of September' 
1920 a certain zemindars share was cohvey-: 
ed by Mirza Inayat Ali Beg to the plaintiffs 
fora sum of Rs. 10,000. Mirza Inayat Ali 
Beg has since died and theedefendants are- 
his representatives-in,interest. The vendees: 


_ in seeking mutation of names on the basis 


of the sale-deed of the 15th of September 
1929 were resisted by the defendants in 
respect of 4-pies and odd share, which, 
according tothe plaintiffs, formed part of 
the share conveyed to them under the deed 
of the 15th of September 1920, The case of 
the defendants was that the 4-pies and odd 
share was not so conveyed. The mutation 
Court refused to enter the plaintiffs’ names 
on the revenue records in respect of the 4- 
pies share. The rest of the share was enteréd 
in the names of the plaintiffs. The plaint- 
iffs then brought the suit, out of which 
this appeal arises, for the recovery of 
possession of the 4-pies and odd shdre. 

The defence to this simple suit introduc- 
ed matters which tomy mind were wholly‘ 
irrelevant and though the Court of first- 
instance came to aright conclusion it did 
not doso on a proper reasoning. When the 
matter came in the Court of first appeal the 
situation became worse. Thelearned Addi- 
tional Subordinate Judgeintroduced com- 
plications in the case which again to my ° 
mind were wholly irrelevant. The real 
issue in the case was wht&ther the 4-pies and 
odd share, for which the present claim was 
laid by the plajntifis, wag conveyed to them” 
under the sale-deed of the 15th of September , 
1920 or not. Obviously the issue was, once 
of pure interpretation of the deed @f sale. 
I now proceed to interpret it. 

In the preamble of the Gocument the 
vendor describes himself to be the owner of 
5-annas 4-pies share out.of the 16-annas 
zemindari share in village Dandia Sanofa, 
mahal Inayat Ali Beg pargana “Banarmau. 
While destribing the 5-annas 4-pies share 
he recites the fact that according toa perfett 
partition of the village the 5-annas, 4-pies’ 
share was now defined to be equivalent 
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to 12-annas 5-pies and a fraction. The 
documept then proceeds to give a recital 
of the facts constituting the vendor’s title 
to the 5-annas 4-piessh%re and in describ- 
ing that share the recital again refers to its 
equivalent, 12-annas 5-pies and % ‘fraction, 
after the partition. The operative part of 
the deed of sale is as follows :— 

.“Now®....for the purpose Of raising money 
to satisfy my debts the above mentioned 
share’of 5-annas 4-pies which, according to 
the perfect partition of the whole village is 
‘equivalent to 12-annas 5-pies and a fraction 
. that isthe whol of the zemindari share, 
without any exception...... for a sum of 
Rs. 10,000 I sell and convey to Natha and 
Dunia”. At the mutation proceedings 
already referred to it was discovered that 
the 5-annas 4-pies share in mahal. Mirza 
Inayat Ali Beg came to be represented after 
the partition of the village by a share of 12 
annas 9-pies and a fraction in the same 
mahal. The only reasofiable construction 
which I am disposed to place on the judg- 
ment of the lower Appellate Court is that it 
has refused to grant a decree for the 4-pies 
ane odd shares to the plaintiffs on the sole 
ground that in the déed of sale the equi- 
valent after the partition of 5-annas 4-pies 
share is described as 12-annas 5-pies and 
a fractién and not 12-annas 9-pies and a 
fraction. The Court below has referred to 
“sg. 31 of the Specific Rélief Act, 1877; to s. 20 
-of the Indian Conrtact Act, 1872, and to a 
large number of decisions. According to 
that Court the plaintiffs should first obtain 
a formal dgcreé of rectification of the deed 
of sgle before they can obtain a decree for 
possession of the 4-pies and odd share, On 
this ground as I réad the ‚judgment of the 
Court below, the plaintiffs’ suit has been 
thron out. 

-According to my judgment this is not a 
“case of a ‘mistake, of both, parties to, an 
, agreement as to amatter of fact essential to 
the agreement (s. 20 of the Indian Contract 
Act, 1872). Itis perfectly clear on the face 
of the document itself that, there was no 
mistake as t6 the subject-matter of the 
agreement. The vendor offered to® sell 
the 5-annas 4-pies share in mahal Mirza 
Inayat Ali Beg for a sumof Rs. 10,000 and 
the vendees accepted the offer. The agree- 
ment was thus completed withoflt any mis- 
têke on any matter of fact. When this agree- 
ment came to be expressed in writing the 
5 annas 4-pies were by a clerical error 
described as equivalent , to 12- annas -pies 
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and a ‘fraction instead of 12-annas 9-pies 
and a fraction as the share stood after the 
perfect partition of the village. Courts of 
Law generally and Courts of Equity were 
always and c&rtainly+ possessed of the 
jurisdiction of correcting a mistake or error 
on thefact of an instrument. To use the 
language of Lord St. ° Leonards in the case 
of Wilson v. Wilson (1): “There is no magic 
in words." In the case before me there 
was no mistake and there is no doubt ‘on 
the construction of the document that a 
5 annas 4-pies share was sold and bought. 
In describing this 5-annas 4-pies share-a 
mistake which the Munsif describes‘as arith- 
metical was made. 

Assuming for.a moment that the present 
dase falls within the purview of s. 3l of the 
Specific Relief Act, 1877, there is no reason 
why the relief of rectification should be 
refused, 1f the main relief of possession can- 
not be granted without granting the relief 
for rectification, I take it that the former 
relief shall not be granted, if the latter 
relief is barred by limitation. But when 
it is so there is no reason for not granting 

“In the present case the deed of sale was 
saa as already stated, on the 15th of 
September 1920 and the suit out of which 
this appeal arises, was instituted on the 25th 
of May 1928. So the relief of rectification, if 
it is*necessary for the plaintiffs to obtain, 
will not be barred by time. = 

The result is that I allow this appeal set 
aside the decree of the lower Appellate 
Cotrt and restore the decree of the Court 
of first instance with costs all through. 

8. D. Appeal allowed. 

a (1854) 5 H. L. O, 40 at p. 66; 23 L. J. Ch. 697; 18 

, 811; 101 R. R. 25. : 


MADRAS HIGH COURT. . 
Orvin Appeal No. 356 oF 1924. . 
October 6, 1925. 
Present:—Sir Victor Murray Coutts Trotter, 
Kr., Chief Justice, and Mr. Justice 
Viswanatha Sastri. 
PEDDA SANJIVI REDDY AND ANOTHER — 
< AE ane ae 
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Deranpant— REETONTENT. 2 
Defamation —Petition before Magistrate to #nitiate 
sk under 5. 107, Cr. PaO. inquiry by Police 


[93 I. O. 1923] 
—Statemént by petitioner in petition and at Police 
inguiry, whether absolutely privileged. 

Defamatory statements in a petition toa Magistrate 
to initiate proceedings against a person under s. 107, 
Or. P. O, are absolutely privileged. [p. 12, col. 1.] 

Similarly, where suca a petition is yefdrred to the 
Police for inquiry, statement? made by the petitioner 
y the Police are also absolutely privileged. [p. 12, col. 


er Coutts Trotter, C. J.—Statements made by a 
potential witness as a preliminary to going into, the 
witness-box are equally privileged with the statements 
Bae when actually in the box in the Court. jp. 10, 
col, 2, 

Watson v. I’ Hwan, (1905) A. C. 480; 74 L.J. P. O. 
151; 93 L. T. 489, relied on. 

-Per Viswanatha Sastri, J Apart from s. 202 of the 
Or. P. O. it is compatent to a Magistrate to refer a 
petition to initiate proceedings untler s. 107 of the 
Code to the Police for investigation, and the Police 
Officer is entitled to hold the investigation and having 
presented the petition; it is the duty of the petitioner 
49 assist in the investigation. [p. 12, col. 2.] 


Appeal against a decree of the District 
ae Bellary, in Original Suit No. 53 of 
1923. 

Sir K. V. Reddi and Mr. C. V. Rangasam, 
for the Appellants, 

Mr. S. Ranganatha Aiyar, for the Re- 
spondent, 


. JUDGMENT. 

Coutts Trotter, C. J.—The plaintiffs 
in this case brought a suit claiming damages 
for malicious prosecution and for defamation. 
The defendant presented a petition te the 
Deputy Magistrate of Adoni praying thit 
the plaintiffs and some others should be 
bound over under s. 107 of the Cr. P. O. 
The Magistrate on receipt of the petition 
sent it to the Police for enquiry and report. 
The Police reported, after enquiry and after 
hearing what the petitioner had to say, that 
thefe was no foundation for the allegations 
in the petition. Thereupon the Magistrate 
dismissed it and refused to take any action 
under s. 107, Or. P. O. This civil suit is the 
outcome of those proceedings. 


“No difficulty arises with regard to the 
claim for malicious prosecution. The 
short, and sufficient answer to such a claim 
is that the plaintiffs were not in fact pro- 
secuted. But the claim for defamation 
raises a question of some little importance. 
A Code like the Cg. P. O. which purports 
to provide for every: conceivable situation 
labours under at least one disadvantage and 
that is that, it is difficult, if not impossible, 
to argue by analogy and to extend the 
principle to be fqund in one class‘of cases 
with which it deals to another. I make no 
question but that it ds against the general 
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“9 
principles of the Code that action should lie 
for statements made jn circumstances such 
as the present. Bat unfortunately while 
the Code contains defigite provisions as to 
certain statements the effect of which is to 
make them gbsolutely privileged, it can 
hardly be said to have provided for state- 
ments such as these. Indeed the contention 
for the plaintiffs is that the present occa- 
sion cannot be*brought within the words of 
the Code at all. The difficulty in the pre- 
sent case is created by the tvording ofs. 202, 
Or. P.C., the section which authorises a 
Magistrate torefer a matter for investiga- 
tion to a Police Officer taken in conjunction? 
with the definition of “Complaint” contained 
in s. 4 (fi). In the ‘latter section ‘com- 
plaint’ is defined as “the allegation made 
orally or in writing to a Magistrate, with a 
view to his taking action, under this Code, 
that some person whether known or un- 
known, has committed an offence” and s. 202 
which gives the Magistrate the power to 
refer a matter for investigation by a Police 
Officer is in terms restricted by defining the 
occasion on which he may so act by the 
words “on receipt of a complaint of ane 
offence of which he is authorized to take 
cognizance’. It is argued that asa petition 
under s. 107 does not allege the commission 
of an offence but merely.the apprehension 
that an offence may be committed, the 
Magistrate has no jurisdiction to order a 
Police investigation. From this it would 
follow that the investigation is one not 
authorized by the Code and it is said to 
follow that the statements made on such an 
occasion cannot be supposed to be absolutely 
privileged. It is further pointed out that, 
on the principle of expressum facit cessare 
tacitum where the Code indicates that 
absolute privilege should,gatiach to state- 
ments, it has done so by implication under 
s. 161. That section makes a person, inter- 
rogated by a Pole Officer making an in- 
vestigation, hound to answer all questions 
relating to the case put to him by the PgNce 
Officer. Unfortunately the investigation 
dealt with by s. 16! is limited toan investi- 
gation made-under Ch, XIV of the Code 
which relates to information as to the com- 
mission of a cognizable offence. I havee 
already stated that this was not a. case of 
an offence at all but merely a threatened or 
contemplated offence. The argument is. 
thus two-fold, first, that the Magistrate had 
no jurisdiction to refer the case for investi- 
gation at all and secondly, tlfaj even if he 


2 


“10° 


e 
* e had, as the information did not relate to the 
` commission of an offence, tbe witness was 
undereno necessity to answer questions pul 
to him and, “therefqre, absolute privilege 
cannot attach to sich answers. It was not 
disputed at the Bar that if,the witness 
-were compellable to answer questions abso- 
lute privilege would.attack to his answers, 
nor was it disputed that qualified privilege 
might be held to attach tð the state- 
ments made inthis case, That, however, 
` would not help tite respondent here as there 
were allegations of malice which were not 
gone into by the learned Judge which 
tvould have invalidated any claim to qualifi- 
ed privilege. With? regard to the state- 
‘ments alleged to have been made to the 
Police Officer, I do not feel any great diffi- 
culty. Itis, I think, possible to argue that 
the words of s. 154 at the opening of 
Ch. NIV “Every information relating to 
the commission of a cognizable offence” 
may be held to cover information relating 
to the threatened commission of a cogniz- 
able offence which, of course, would cover 
the present case, where the suggestion was 
ethat the petitioner’s life was in- danger. 
But I prefer to put it on another and a 
wider ground. In Watson v. M’Ewan (1), 
the House of Lords decided that the abso- 
lute privilege which attaches to a witness 
in the box also attaches t> statements made 
by-him for the purpose of his being examin- 
ed in the box. In that case one of the 
statements on which it was sought to found 
the action was made to the Solicitor for the 
purpose of taking the witness's proof, and 
might lfave been held to be covered by the 
professional privilege of the Solicitor. But 
another of the statements was made not to 
a proféssiondl lawyer but toa layman, the 
husband of the plaintiff, in reference to pro- 
ceedings for aseparation which were pend- 
ing between them. But the House of Lords 
did not proceed vn the groumd of professional 
privilege at all but on the ground of the 
prbvjlege of a witness. Lord Halsbury 
says at page 487*, “It is very obvious that the 
public polisy which renders the protection 
of witnesses necessary for the admjnistra- 
tion of justice must as a necessary conse- 
equence involvé that which is astep towards 
and is part of the administration of justice, 
namely, the preliminary examination of 
è witnesses to find out what they can prove”. 


“i (1905) A. O. 480; 74 L. J.P, 0.151; 93 L.T. 
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I take thaé as clearly implying that all 
statements made by a potential witness as 
a preliminary to going into the witness-box 
are equally privileged with the statements 
made whén, actually in the. box in the 
Court. And the compiler of the head-note 
took the same view because he states, “The 
privilege which protects a witness from an 
actign ofslandcr in respect of his evidence 
in the box also protects him against the 
consequence ôf statements made to the 
clientand Solicitor in preparing the proof 
for trial”. Iam, therefore, of opinion that 
the statements madeto the Police Officer 
which could only be made witha view- to 
their -being repeated on oath before the 
Magistrate were absolutely privileged. It 


. would, in my opinion, have béen much better ` 


if the Code had contained a general power 
to Magistrates to refer any matter brought 
to their notice for investigation to a Police 
Officer without confining it to Ch. XIV. 
Petitions under s. 107 are habitually referred 
for investigation by Magistrates which is 
a great safeguard to the subject, and no 
class of cases requires more scrutiny from 
the very nature of the allegations made. 
An allegation not that a man has commit- 
ted an offence but that he contemplates 
committing one can obviously be made 
much more recklessly than an allegation 
that“he has in fact committed an offence 
which isa much more tangible subject of 
investigation. Ithink it will be well that 
the Code should be revised and that express 
provision should be made conferring power 
in terms upon Magistrates to refer petitions 
under s. 107 for investigation. It is quite 
true that there is a ruling recorded,in 


‘Egambara Mudali v. Murugappa Chetty (2) 


that there is no irregularity in a Magistrate 
calling for a report from a Magistrate and 
a Police Officer must be in the same posi- 
tion—before taking action under s. 107. 
But I think it would be well ifthe matter 
were finally settled by an express statutory 
direction, 


With regard to the statenients in the 
petition presented to the Magistrate, it is 
clear that such a document is contemplat- 
ed bys. 107 (1) as part of the regular 
machinery of the section. Its wording is 
“whenever a Magistrate of the ‘class de- 
scribed .in the section is informed that any 
person is likely to commit a breach of 
the peace” and it is clearethaf the petition 
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would fall within the informations contem- 
. plated by the section. lf so, it would clear- 
ly be invested by the Common Law of 
England with absolute ` privilege which 
attaches not merely tothe actual ‘proceed- 
‘ings of any Tribunal exercising judicial 
functions, but to all preliminary steps 
which are in accordance swith the recogniz- 
ed and reasonable procedure of such a 
Tribunal, This was laid.down by Lord 
Holt, ©. J. in the case of Dr. Groen- 
velt v. Dr. Burwell (3). I am of opinion that 
that principle which is absolutely necessary 
for the administration of justice must be 
held to obtain in India also.» The learned 
Judge was, therefore, right in non-suiting 
the plaintiffs, and this appeal must be 
dismissed with costs. 

Viswanatha Sastri, J.—Appeal by 
plaintiffs against the decree of the District 
Court, Bellary, in O. S. No. 53 of 1923. 

The suit was for the recovery of 
Rs. 5,000 being the damages sustained by 
plaintifis by reason of certain “false and 
malicious accusations and imputations” 
made by defendant in a “criminal com- 
plaint filed” by himin the Court of the 
Deputy Magistrate, Adoni, on 28th June 
1923. These “accusations and imputations” 
were repeated in astatement made by the 
defendant to the Sub-Inspector of Police, 
Aspari on -2lst July 1923, to whom’ the 
Deputy Magistrate had referred the com- 
plaint for investigation, Defendant admit- 
ted the filing of the “petition” and eon- 
tended that “it cannot be deemed to bea 
complaint”; that the filing of it did not 
amount to a prosecution” that consequent- 
ly mlaintifis had “ no cause of action to sue 


for damages for malicious prosecution”; ’ 


that no such suit*lay in respect of “state- 
ments made to the Police Officer in the 
course of the enquiry” and that the state- 
mentse were not made “maliciously and 
without reasonable and probable cause”; 
but “in good faith, bona fide, for good 
reasons and for the protection of his 
(defendant's) own interest.” On these 
pleadings the Trial Judge joined the fol- 
lowing issues: — 

i. Were the allegations absolutely pri- 
vileged ? ` i 

ii. Was there any prosecution such as 
would entitle the plaintiff to damaġes, if 
it were proved to be malicious and based 
on false allegatians? ; 

Noevidence was received, and the learn- 


(3) (4709) LL, Raym, 454; 91 E.R, 1202, 
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ed Trial Judge after considering the lay 
came to the conalusion that no action can 
be taken by the plaintiffs for damages for 
defamation in respect gf allegations made 
by the defendant, in his *complaint to the 
Magistrate or jn his statement to the Police. 
He also held that as “there was no prosecu- 
tion but only an,attempt at prosecution 
no suit for damagas for malicious pragecu- 
tion can lie’? These findings are im- 
peached in appeal. ‘4 

The petition of 28th Juhe 1923 present- 
ed to the Deputy Magistrate, Adoni is not 
printed, but the allegations said to have 
been made in it are detailed‘in para. 504" 
the plaint. The petitien was. one praying 
for action under-s. 107 of the Cr. P. C, 
andas it was dismissed without issuing 
any notice to plaintif, there was no prose- 
cution of plaintiffs and consequently no 
action for damages for malicious prosecu- 
tion, would lie. 

On the question whether an action for 
damages for defamation would lie on the 
basis of the petition, the contention of the ` 
defendant was one of absolute privilege. 
In Muthuswami Naidu v. Emperor (4) a e 
Bench of this Court following Golap Jan 
v. Bhola Nath Khethy (5) held that a 
defamatory statement in a complaint to 
a Magistrate was absolutely privideged 
But it was contended on behalf of the ap- 
pellants thata petition.to a Magistrate to 
take action under s, 107 of the Cr. P. C. 
was nota complaint within the meaning 
of the. term as defined in s. 4, cl. (A) of the 
said Code; and that consequently no claim 
to absolute privilege can be made, with 
respect to accusations and imputations made 
therein. A “complaint” as defined in the 
Code isan “allegation made‘orally’ or in 
writing to a Magistrate, with a view to his 
taking action, under this Code, that some 
person.........has committed an offence”, . 
It is argued that no offenee was committed 


by the defendant, and that consequently eee 


the petition could not be deemed top® a 
‘complaint’. It is open to a person whose 
personal safety is threatened, 40 apply to a 
Magistrate for protection and one of the 
ways of affording protection is by taking 
security under s. 107 of the'Cr. P. C. The 
petition put in by defendant initiated a 
proceeding; and in Muthuswami Naidu v, , 
Emperor (4) above cited the learned Judges 
observe: “We do not think that a statement 


4) 14 Ind. Cas. 757; 37M. 110; 11M. L. T. 481: 
ce L. J. 293. 5 ha a A 
(5)_11 Ind. Cae, 311; 38 0, 880; HE. W. N, 917. 
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ing should be held to be entitled to less 
privilege than other statements made by 
parties in tife subsequent stages of the 
proceedings.” JI may here state that. the 
words used in the plaint are éthe defend- 
ant filed a criminal complaint in the Court 
of etc. etc.”. In my. opinion, therefore, the 
plea gf absolute privilege will prevail, with 
respect to the petition preSented to the 
Deputy Magistrate, 


The question Whether there is any such 
privilege in the case of the statement made 
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fore made to an officer who had no author- 
ity to hold any investigation. Section 107 
of the Cr. P. C. appears in Part IV which 
is headed ‘Prevention of offences”: The 
prevention ef offences is a part of the ad- 
ministrative machinery for maintaining 
“Law and order’, and this task is laid on 
Magistrates. These*Magistrates have control 
oven, the Police, whose assistance they can 
seek in the discharge of their duties. Such 
being the case it appears to me that it is 
perfectly open to a Magistrate who is.asked 
to setin motion s. 107 of the Ọr. P. C. 
to avail himself of the help which is avail- 
able to him under s. 202, Cr. By C., when 
complaint of an offence of which he is 
authorised to take cognizance is“ made to 
him. In thisview I am fortified by the ruling 
reported as Egambara Mudali v. Murugappa 
Chetty (2). In that case the report was no 
doubt called for from a Subordinate Magis- 
trate, but this can make no difference. In 
Halsbury’s Law of England (Edition of 
1911) Vol. XVII, s. '254, it is stated that 
“the privilege attaches not merely to pro- 
ceedings at the trial, but to proceedings 
which are essentially steps .in judicial 
proceedings”. In the footnote reference is 
made to Watson v, M’ Evan (1) where it was 
held “thatthe public policy which render 
the protection of witnesses necessary for 
the ‘administration of justice necessarily 
involves that which isa step towards, and 
is part of the administration of justice, 
namely, the preliminary examination of wit- 
nesses to find out what they.can prove, and’ 
that consequently statements made by a 
witness to a litigantor his Solicitor in 
preparing proof are absolutely privileged.” 
Iam, therefore, of opinion that apart from s. 
202 of the Cr. P. O., it was*competent to the 
Deputy Magistrate, Adoni, to have referred 
the matter to the Police for investigation, 
and that the Sub-Inspector of Police, Aspari, 
was entitled to hold the investigation and 
having presented the petition, it was the 
duty of the defendant to assist in the, in- 
vestigation. It was said that*such wide 
privileges would have disastrous conse- 
quences On innocent citizens, who would be 
left without redress. But it will always be 
open to such persons to put ss, 182 and 
211,. Indian Penal Code in motion by an 
application unders, 395, Cr. Pi ©. 

I would, therefore, dismiss the appeal 


with costs, . ` 
V.N. V. : aus ii 
NH Appeal dismissed, 
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` OUDH: CHIEF COURT, . 
Seconp Civin APPEAL No. 3170r 1925. 
Pee December 23, 1925. $ 
-, Present:—Mr. Justice Hasan. 

MAHADIN SINGH—Pvaintirr— 

. APPELLANT gos 
i versus < 
BIKRAMA SINGH AND OPAERS— 
DEFENDANTS —RESPONDENTS. 

Evidence Act (I of 1872), s. 90—Presumption as to 
genuineness—Discretion of Court—Second appea?. 

The,exerciše of the discretion upder s. 90 of the 
Evidence Act for or against the genuineness of a 
document may be challenged in second appeal where it 
is shown that the exercise was made arbitrarily and 
not on judicial grounds. 

Second appeal against a decree and judg- 
ment of thé Sub-Judge, Partabgarh, dated 
the 7th April 1925, reversing a deeree of 
the Munsif, Partabgarh, dated the 17th 
November 1924. | 

Mr. Ali Zaheer, for the Appellant. 

Mr, Kripa Shankar Varma, for the Re- 
spondents. 


JUDGMENT.—This is the plaintiff's 
appeal from the decree of the Subordinate 
Judge of Partabgarh, dated the 7th of 
April 1925; reversing the deeree of the 
Munsif of Partabgarh, dated the 17th of 
November 1924. The suit, out .of which 
this appeal arises, was for redemption of a 
mortgage alleged to have been made in the 
year 1865 in respect of three plots of land 
situate in. village Bahlolpur, Pargana-ang 
District Partabgarh, by the predecessor-in- 
interest of the plaintiff in favour of the 
predecessor-in-interest of the defendant. 
The mortgage and its terms as stated in 
the plaint were denied by the defendants. 
[t was, however, common ground that the 
plots in suit form part of au ordinary 
tenancy- holding. In proof of the mort- 
gage the plaintif relied upon a docu- 
‘ment, the original of which is Ex. 1 on the 
“record. of the case. 

_ This, document purports to have been 
axecuted by the representative of the origi- 
‘nal mortgagee on the Ist of November 1891 
and contains an’ acknowledgment of the 
mortgage ofthe year 1865 and its terms. 
The document is called an ikrarnama. It 
purports to bear the mark ofthe execut- 
ant and his signature in the handwriting 
ofone Mata Ghulam. It also purports to 
have heen attested by two witnesses, 
Darbari: Lal-and Chhedi Khan. Chhedi 
Khan’s signature is in the handwriting of 
one Sheo Balak and Darbari Lal’s-in that 
of one Mangal Prasad, The plaintiff pro- 
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duced witnesses to show tha} Mata Ghulam, 
Sheo Bulak and Mangal Prasad were dead 
and that whate purported to be in their 
handwriting on the ‘document in question 
was, asa matter of fact, jn thei*handwriting. 
In the circumstances thé Trial Court raised 
a presumptign under s 90 of the Indian 


Evidence Act in favour of this document ` 


and decreed the syit. Qn appeal by the de- 
fendants the [lowey Appellate Covrt, held 
that this was nota fit case in which the 
presumption under s. 90 of the Indian Kivi- 
dence Actin favour of thé genuineness of 
Ex. 1 should have been raised. The result 
was that the decree of the Court of first 
instance was reversed as alreatly stated and” 
the plaintiff's suit dismissed. . 

In second appeal it was argued that the 


„action of the lower Appellate Court was 


not justified, having regard to the fact that . 


the Court of first instance had raised the 
presumption of the genuineness of Ex. 1. 
In support of the contention reliance was 
placed upon a decision ofa Bench of the 
Calcutta High Court in the case of Govinda 
Hazra v. Protap Narain Mukhopadhya (1). 

My own opinion on the question thus 
raised is that the exercise of the discere- 
tion under s. 90 ofthe Indian Evidence 
Act for or against the genuineness of a 
document may be challenged in second 
appeal where it is shown that the exer- 
cise was made arbitrarily and not on 
judicial grounds. In thg present case I 
am not satisfied that the lower Appellate 


‘Court has acted arbitrarily in refusing to 


uphold the opinion of the Court of first 


instance in the matter ofthe presumption | 


under s. 90 of the Indian Eviderce Act 
in favour of the genuineness of Ex. 1.. Ié 
has given several reasons for its opinion, 
It will serve no useful purpose to*repeaf them 


those reasons are not arbitrary. 
The appeal fails and is dismissed with 
costs. e 
G. H. 
N; H. 
(1) 29 O. 740. 


Appeal dismisseg,e 
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* MADRAS HIGH COURT. 
Seconp CIVIL Appuars Nos, 344 10 389 
or 1923. 4 
r" Februaty 5, 1925. 
Present:—My, Justice Phillips. 
DHARMAN AND oTHERS—DEFENDANTS— 
APPELLANTS 
©. versus ° 
JAGAVEERARAMA VENKATESWARA 
ETTAPPANAYYAKAR AYYAN, ZEMIN- 
DAR or ETTAYAPURAM—PLAINTIFF— 
RESPONDENT. 
"Landlord and mnant—Lands originally held on 
`” yhram tenure—Subsequent payment of MONEY rent— 
Land-holder, right of, to resort to varam tenure. 
Where ryoti lands in an estate were originally held 


* on varam tenure, but money rent was subsequently 


levied thereon for songe years, the land-holder has a 
right to resort to varam tenure, unless the ryot proved 


that there was a valid contract to adopt a fixed money 
_ Tent for all time. 


Second appeals against the decrees of the 
District Court, Ramnad at Madura, in A. S. 
‘Nos. 1342 etc. of 1920, preferred against 
those of the Court of the Additional Special 
Deputy Collector, Manamadura, in Sum- 
mary Suits Nos; 1520 etc. of 1919. 

Mr, F. S. Vaz, for the Appellants. 

Mr. S. Ramasami Iyer, for the Respond- 


.. ent. 


SUDGMENT.—The question for de- 
termination is whether the respondent is 
entitled to charge varam rates as rent for 
the land occupied by the appellants. The 
estate was. undey the management of the 
Court of Wards from 1872 to 1878 and from 
1893 to 1899. During. the first period of 
management, from 1872 to 1878, the Court 
of Wards, levied a fixed rent of Rs, 14 per 
kottal» of landin lieu of varam; but when 

ethe management came to an end, the 
tenants asked the proprietor to revert to 
the “varan rate, and he consented to it, 


making it a gondition that they should - 


admit that they had not got occupancy 
rights. When the Court of. Wards again 
came into managemené they reverted to 
the money rent and when that manage- 
ment terminated, the proprietor again 
reverted to varam. It is admitted by the 
defendanjs that prior to 1872 there was 
varam tenure on the lands, for they asked 
for a return to varam tenure ih 1878 or 
1879. The proprietor has aright to revert 
to varam tenure unless it is proved that 
there is à valid contract that money rent 
should be paid inits place. It is argued 
‘that because the preprietor agreed to 
yevert to varam tenure with a condition 
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“that the, ryots should admit that they had 


not occupancy rights, the arrangement is 
not binding on the ryots, now that the 
Courts have held that they have occupancy 
right in these lands, and the lands are 
what are called ryoti lands in the Tistates 
Land Act. This decision of the Court has 
not in amy way’ altered the nature of the 
lands, but it has determined what their 
nature was and, therefore, when they were 
paying varam from 1872 onwards they 
were ryoli tands in the same sensè that 
they are now ryoti lands. It being admit- 
ted that the lands were originally held on 
varam tenure, itis for the defendants to 
prove a confract to adopt a fixed money 
rent. Itis suggested that as the Court of 
of Wards levied a money rent, it must be 
deemed that there was a contract to do so 
for ever. In so far, as the period from 
1872 to 1878 is concerned it is obvious 
that there was no such contract, or even 
if there was, it was put an erid to by the 
parties themselves when they expressed 


a desire to revert to varam, a desire which 


was acquiesced in. To suggest that the 
payment of money rent from 1893 to 1899 
constitutes a contract to pay for ever there- 
after at that rate cannot be supported. 
The period of paymeat at this rate is very 
short and there are no grounds for assum- 
ing that there was any valid contract. It 


sis #guite_ probable that the Court of Wards 


levied this money rent, because it was found 
to be a more convenient way in which 
to collect rent. As there is no contract to, 
alter the varam into money rate in per- 
petuity, the proprietor is entitled to charge 
rent according to varam rates. : 
The appeals are accordingly dismjssed 
with costs. Vakil’s fee in all the appeals 
together Rs. 100. . i 
V. N. V. Appeals dismissed. 
Z. K, . 


. 
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ALLAHABAD HIGH COURT. 
Frast Civin APPBAL No. 200 or 1923. 
January 6, 1926. 
Present:—Sir Grimwood Mears, KT., 
Chief Justice, and Mr. Justice Lindsay. 
WAHIDUDDIN AHMAD KHAN— | 
PLAINTISF—APPELLANT 


rea versus ° > f 

Musammat SHAMSUNNISSA BEGAM 
`  —DEFENDANT-«RESFONDENT.: 

Musalman Wagf Validating Act (VI ef 1918);6g—. 


[93 I. O. 1926] 


Wagf alal aulad—Ultimate bequest to ‘charity—Impli-. 
ed bequest. 

_ A. wagf for the support of its creator and his 
descendants ‘merely, without there being any provi- 
sion for the ultimate benefit of the poor, or for any 
puipose recognised by the Musalman Law as a 
religious, pious or charitable purpose of “a permanent 
character, is invalid under s. 3 ofthe Musalman 
Waqf Validating Act. An intention to leave the 
ultimate bequest to charity can be implied in a docu- 
ment of this character, bué there can beno such 
implication where the document clearly shows the 
intention of the creator of the endowment to” have 
been otherwise. 

First appeal from a decree of the Sub- 
ordinate Judge, Moradabad, dated the 
13th of March 1923. 

. Messrs. Igbal Ahmad and M. A. Aziz, 
for the Appellant. 

Mr. Hamid Hasan, for aie Respondent, 


JUDGMENT.—Wahiduddin Ahmad 
Khan, having been; married to Musammat 
Shamsunnissa Begum, contracted a second 
marriage. with the widow of his elder 
brother. This appears tohave grievously 
upset the first wife, and she commenced a 
suit for dower and "ultimately i in 1912 ob- 
tained a decree for upwards of Rs. 20,000 
_ against the present plaintiff. That decree 

was kept alive, and certain sums of money 
were extracted from the plaintiff, and in 
June, 1922, there was a valid outstanding 
decree for Rs. 21,827-14-0, On the 19th 
June, 1922, the sister ofthe plaintiff died, 
and he thereupon became entitled toa 
certain share of her property, which was 
of the value of some Rs. 30,000 and consist- 
ed of certain villages i in two parganas. 

On the very day after her death, he was 
minded to make an endowment and he did 
in fact, on the 20th June, 1922, attempt to 
create an endowment by which, after reserv- 
ing the sum of Rs. 64 to be given annually 
to “certain specifietl cliaritable objects, the 
balance of the income was to be applied 
for his own benefit and for the benefit of 
his wife and family, his male descendants 
in perpetuity and; on failure of male de- 
scendants, to female descendants in per- 
petuity, down to the day of judgment. No 
body reading that document could have 
any doubt, whatever, that it was designed 
to defeat and delay his wifein her execu- 
tion and in the recevery of the amount, 
which had been decreed against him. It 
was obviously. a method chosen, not because 
the plaintiff was moved by any religious- 
feeling, but to put the -property, which he 
had inherited from his sister, beyond the 
yeach ofe any body who hada just claim 
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against him. The plainttf, is a Sunn? Mu- 
hammadan and by the Act of 1913 he stood 


personally in æ very favoured condition. By _ 


s. 3 of that Act; a follower of the Muslman 
faith, who conforms eto thè tenets and 
doctrines of the Hanafi School of Musalman 


Law, may crgate a wagf in which he may - 


first of all prescribe that the income 
shall be devoted, to his own maintenance 
and support during his lifetimes and he 
may create a‘buccession of mutazwallis from 
among the members of his own family and 
may declare that the whole of the income 
be devoted to the support of himself and 
his own family; but he must couple with it 


. a provision that the ultimate benefit bé 


reserved for such purp®ses as are recogniz- 
ed by Musalman Law as religious, pious or 


ter or for the poor and needy. 


The document of the ih June 1922.. 


commences witha number of pious utter- 
ances, which sound somewhat strangely in 
the mouth of aman who was contemplating 
a fraud upon his wife. He, however, -pre- 
scribed provisions, which were in conformity 
with the clauses of the Validating Act of 
1913 and, as the draft originally stood, 
there was an expressed gift-over tothe poor 
and needy, who were to have derived ad- 
vantage from this endowment onthe total 
failure of the heirs. That is to say, the 
draftsman of this instrument left itin a 
-manuer in conformity with the provisions 
of the 1913 Act; but apparently, when the 
plaintiff saw the provisions that the poor 
and needy would deriveadvantage from this 
wagf in the end, he got those words struck 
out. Mr. Iqbal ‘Ahmad on looking at the 


charitable purposes of a permanent charac- 


draft called our attention to it; and at-the ` 


end of the document there is a note in 
tems stating that the words*in the 2nd 
and 3rd lines of the third, leaf have been 
struck out, and that note is signed by the 
plaintiff himself, We are, therefore, of 
opinion that thi¢ document fails to con- 
form with s. 3 of Act VI of 1913 in 
that there is no provision for the ultimate 
benefit of the poor or for any purpose re- 
cognised by the Musalman Lave as a reli- 
gious, nious or charitable purpose of a per- 
manent character. There is no doubt one 
can imply such an intention ina document 
of this character; but, as soon as one finds 
the very words which were intended to 
create that benefit struck out, that destroys, 
of course, the possibility of making any 
implication and shows definitely what was 


eo 
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in the mind ofjthe creator of this alleged 
endowment. 

In these circumstances and on this 
ground that the document was not a valid 
endowment ty Muhammadan Law, we 
affirm thejudgmént of the learned Sub- 
ordinate Judge and dismiss this appeal with 
costs and fees on the higher'scale. ; 

N. I. . Appeal dismissed. 





MADRAS HIGH COURT. 
* Givin Revisfon Pstirion No. 108 or 1925. 
Auguste21, 1925. 
Present:—Mr. Justice Jackson. 
CHIDAMBARAM CHETTIAR 
—Derenpant No. 1—PETITIONER 
VETSUS 
PARVATHI ACHI—PLAINTIFF-— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XIII, 
rr, J, 2—Madras Civil Rules of Practice, rr. 63, 
64—“First hearing”, meaning of—Production of 
documents, time for. 

“First hearing” in O. NIH, r.1, ©. P. C., means 
framing of issues, and documents can be produced 
after that date only on good cause being shown under 
O. XII, r. 2. [p. 18, col. 1.] 

Under O. XU, r. 2, C. P. C., the Court of Trial is 
the Judge of the fact whether the cause shown is 
good and there is no ground for revision to the High 
Jourt after afinding that the cause is bad. The 
aggrieved party must abide his remedy in appeal. 
[bid] . 

Under rr. 63and 64 of the Madras Civil Rules of 
Practice, ordinarily a Court should frame issues, and 
on that day ifany party wants the immediate dis- 
covery of a document it should be filed. Otherwise 
the Court should order a list to be filed and give a 
date for the production. [ibid.] 

. Betition, under s. 115 of Act V of 1908, 
praying the High Court to revise an order, 
dated’ the 5th February 1925, of the Court 
of the Subordinate Judge, Mayavaram, in 
J, A. No. 27 of 1924, in O. S. No. 29 of 1923. 

Mr. K.S. Jayarama Iyer, for the Peti- 
tioner. ` ee ° 

Mr. C. A. Seshagiri Sastri, for the Re- 
syondent. 

DGMENT.— Petitioner is defend- 
ant in O. §. No. 29 of 1923 on the file of the 
Sub-Court, Mayavaram. Plaintiff is suing 
in forma pauperis for maintenanc& due to 
her as a Hindu widow after the lapse of 
20, years, for her husband died in 1902. The 
petitioner contended in his written state- 
ment that she had gone to the home of her 
own people at the time of her husband’s 
death, and they came to an oral arrange- 
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ment that she should keep her jewels in 
lieu of{majntenance. Issues were framed on 
30th October, 1923 and the suit was posted 
for hearing to llth December, 1923 and ad- 
journed to 29th January 1924. In the 
interval, on 9th January, 1924, the petitioner 
applied to fle certain documents which he 
swore he had been unable to find earlier. 
The Subordinate Judge observing that the 
reason could not be accepted rejected the 
application. This Court ordered a re- 
hearing, as the Subordinate Judge had not, 
apparently directed his mind to the truth 
of the statement. Accordingly the applica- 
tion has been ze-heard, and again rejected, 
and petitioner once again comes up: in 
revision. : 

The Jearned Subordinate Judge has 
stated as the points for determination ; 

(1) whether the reason given by the 
petitioner for his faifure to produce the 
documents on the date of first hearing is 
true ; 

(2) whether it is sufficient within the . 
meaning of O, XIII, r. 2, 0. P. C. 

He finds that the reason is untrue, and 
that concludes the matter. No one supposes. 
that a deliberate falsehood is a good cause 
under O. XIII, r.2and the question whe- 
ther supposing the story had been true, it 
would be acceptable as good cause be- 
comes merely academic. ; 

e Bat, of course, the question of fact is only 
concluded as regards this revisional case ; 
it may come up again on appeal, and the 
counter-petitioner must bearin mind that 
by refusing to allow these documents, to go 
in at this stage, she may be jeopardizing 
her whole suit, and may find herself, after 
she has obtained a decree, referred back for 
a fresh trial. The admission of these dtcu- 
ments is not disputed because they 
are possible forgeries, or because they 
establish a new case for the defendant, 
but because they are entirely, irrelev- 
ant to the defence. If so it would seem 
simpler and would certainly have been 
quicker to have allowed them to go in for 
what they are worth. But if, after ali, they 
are relevant to the defence, it will certainly 
be argued that they were wrongly rejected, 
and what reasons for the objection have 
been adduced? The" learned Subordinate 
Judge propounds the question whether the 
statement that a party was.sedrching for 
documents and was unable to find them 
earlier is credible and finds it to be incredi- 
ble. Apart from the pofsibility of forgery 


» 
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which is not nbw in question, only two 
things are likely to have happened; either 
the party found the documents before the 
issues were framed, and owing to some 
negligence failed to produce them or he 
found them after the issues were framed. 
Neither version seems incredible and 
ordinarily one story would serve as well as 
the other, for as this Court has already 
pointed out in remanding the previous 
petition no one was prejudicéd by the delay, 
and it is the sort of negligence which in the 
circumstances is usually condoned. There- 
fore, there seemsto be small room for assum- 
ing either incredibility or mendacity, and 
the reason which the learned Subordinate 
Judge gives for making this assumption 
is curious. He’ says that parties who have , 
failed to produce documents at the first day 
of hearing have often pleaded before him 
that they. were searching for them and 
could not find them. That might ordinarily 
be supposed to point to credibility and 
truth. Itis usually when a Judge hears a 
thing for the first time in his experience, 
that he is inclined to be incredulous. No 
doubt the learned Subordinate Judge re- 
gards this case as belonging to the category 
of those where a person charged with some 
fault, resorts to a familiar and discredited 
excuse as for instance, the alibi in a eri- 
minal trial. But here there is no charge apd 
no substantial proof of another version of 
the facts. It is not as though it were proved 
that the petitioner for his own purposes deli- 
berately kept back these papers till January. 
So he has nothing to excuse; only something 
to explain ; and if the explanation is fami- 
liar it would only seem to point to the fact 
that several Indians bundle up and stow 
away their papers in an unmethodical 
manner, and find difficulty in laying their 
hands on the right paper by the right time. 
Howeyer, Iam not prepared to find that the 
Subordinate Judge has committed any 
material irregularity in approaching the 
facts of this case in his own way,and [ 
merély comment on his finding in order to 
put the counter-petitioner upon her guard. 
Neither she nor any oneelse wants time 
to be wasted by a re-trial, but, of course, it 
rests entirely with her and her advisers. It 
would be open to her, if so advised, to 
arrange to put the documents in herself 
subject to proof. i 
$ $ # oR 

The fudgment ‘concludes with an inquiry 

based on varioub authorities, whether Q, 
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XIII, r. 2 can apply to documents which are , 
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neither publia nor registered and the learn- 
ed Subordinate Judge finds that it cannot so 
apply. No doubt ingseveraP cases having 
regard to particular fact, it has been found 
advisable ngt to admit unregistered private 
documents at a late stage, but this circum- 
stance cannot pe taken as creating an 
absolute restrictian upon the Judges dis- 
cretion unde? O. XIII, r. 2. Ifthe Statute 
allows a discretion, not one jot or title can 
be taken away or added ‘to the plain and 
express provisions of the Legislatures by 
apy decision of the Court. [In re An 
Attorney(1)]. There may be ca&es where good 
cause is shown for admitting an unregister- 


“ed, and there may be cases where no good 


cause isshown for admitting a registered 
document. The Court acting undér 


O. XIII, r.2 has full discretion in every -> 


case, 

Finally Mr. Jayaramalyer has pleaded 
thatin law the documents were produced 
by the due date, and the provisions of O. 
XIII, r.2 are not attracted. Order XIII, r. 1 
enjoins production at the first hearing of 
the suit,and itis argued, the defendant then, 
waits for the Court acting under r. 64, 
Civil Rules of Practice, either to call forthe 
production of the documents or to direct 
him to file alist of documents to ke pro- 
duced atalater date. By January 1924, 
no such list had been, ordered, and, there- 
fore, the petitioner did not file his docu- 
ments tco late. This plea might be argu- 
able if it were the petitioner’s case that 
he did produce his documentg at the first 
hearing, and, misled by r. 64, did not file 
them, as he was awaiting the Court’s aetion. 
But he has never suggested that he pro- 
duced the documents before January, 1924 
which was after issues bad been framed, 
and after the case had been posted for trial 
in December 1923, and adjourned. Peti- 
tioner is then @riven toelkis last position 
that the first hearing of the suit means the 
first time that 
A Bench ofthe Calcutta High Court has 
held the first hearing to meag the day on 
which the issues are framed ,Talewar Singh 
v. Bhagwan Dass (2) and a Patna High 
Court Bench hasheld the same Taibunnissa, 
Begum v. Jagdip Pandey (8) and I should 


f (1) 22 Ind, Cas. 321; 41 O. 446 at p. 457; 15 0r, L., * 
49 : 


'@ 80. D. J. 147 at p. 48; 120. W, N, 919, 
pi 8) 78 Ind, Cas, 469; 2 Pat, Lu R. 1; A.J. R. 1924 Pat, 


witnesses are examirmed. ° 


° 


b 
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“infer that rr. 63 and 64, Civil Rules of 


Practice, were framed on,the same assump- 
tioa! A Single Judge in Calcutta has held 
[Taran Mandal v. Raj Chandra Mandal (4)) 
that the first hearing means when the 
case is really gone into andthe -case then 
in question (on previous occasions) had 

‘not been gone into,atall. “Goneinto’ is rather 
a vggue phrase whic) may reler to the 
framing of issues or to the examination of 
witnesses and this case does not shake the 
authority of those already quoted. 

I find that ‘first hearing’ in O. XIII, r. 1 
means framing of issues, and documents 
can only We produced, after that date on 
good cause being shown under O. XIII, 
r. 2. Rules 63 and 64 have not in my ex- 
perience led to any confusion. Ordinarily 


` a Court should frame issues, and on that 


Pa 


“suit the issues, 


day if any party wants the immediate dis- 
covery of a document it should be filed. 
Otherwise the Court shall order a list to 
be filed and give a date for the produc- 
tion. The reason for having all the docu- 
ments produced on the day when the 
issues are framed is mainly to prevent mis- 
guided parties fabricating documents to 
The other side has its 
preventive by being able to call for the 
document at once. The reason for not 
filing all the documents onthe day when 
the issues are framed is that it is only 
after the framing of issues that the parties 
ean accurately decide which documents are 
essential, and unessential documents if 
filed in acase are a nuisance to every one 
concerned, In the present case there was 
no qtestion of calling for documents or 
of listing them, for the defendant at the 
time when the issues were framed, did 
not’ profess to have any. His subsequent 
application prgceeded, and ‘could only pro- 
ceed under O. XIII, r. 2. Under that rule 
the Court of Trial is Judge of the fact 
whether the cause shown is good and 
there is no ground for revision after the 
“finding that the cause is bad. The aggriev- 
ed party must abide his remedy by appeal. 
. Accordiggly I dismiss this petition with 
costs. 
V, N. V. 
N. H. 
“ (4) 50 Ind, Cas, 296 
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CALCUTTA HIGH COURT.. 
APPEAL FROM APPELLATE DECREB No. 1679 
oF 1923. 

November 24, 1925. 
Present:—Jd ustice Sir Ewart Greaves, KT., 
Sud ir, Justice Panton. 
AJINTULLA SAHA—PLAINTIFF— 
APPELLANT 


'CETSUS r 
*JADAVNATH CHAKRABUTTY AND 
OTHEKS—e DEFENDANTS— RESPONDENTS, 
Pre-emption—Muhammadan vendor—Hindu ven» 


ee, 

Where no Iccal custcm exists with regard to pre- 
empticn amongst Hindus, the Muhammadan Law of 
pre-emption does not apply when the person claiming 
the right of pré-cmption and the ventlor are Muham- 
madans and the purchaser is a Hindu. [p 19, col. 1.] 

Furman Khan vi Bhurut Chunder Shah, 4B. L, R. 
134; 13 W. R. F. B. 21, followed. ; 

Appeal against a decree of the Officiat- 
ing Subordinate Judge, Dinajpur, dated the 
16th March 1923, affirming that of the 
Munsif, First Court at that place, dated the 
lst March 1922. 

Babu Jatindra Mohan Chowdhury for 
Babu Mohini Mohan Chakravarty, for the 
Appellant. 

Mr. Sarat Chandra Bose and Babu Bimal 
Chandra Das Gupta, for the Respondents. 

JUDGMENT. 

Greaves, J.—This is an appeal by the 
plaintiff against a decision of the Officiat- 
ing Subordinate Judge of Dinajpur con- 
firming a decision of the Munsif of the 
First Court-of that place. The question 
that arises in the appeal is whether in the 
case of a sale bya Muhammadan co-sharer 
of his share to a Hindu the right of pre- 
emption attaches thereto so that a Muham- . 
madan co-sharer of the vendor can exercise 
that right as against a Hindu purchaser. 
The learned Officiating Subordinate Judge 
has dismissed the appeal agreeing with 
the decision of the Munsif and considering 
that the matter was covered by a Full 
Bench decision of this Court to “which I 
shall presently refer. : < 

The appeal has been argued hefore us 
on behalf of the appellanj on the basis 
that the grounds on which the Full Bench 
decision, Furman Khan v. Bhurut Chunder 

Shah (1), was based are nolonger binding 
and that the mattei’is really open. Now, 
exactly thesame question that now arises 
for cur decision arose in that’ Full Bench 
case ‘in which three references on the same 
point were kefore the Court in thecase of 


(1) 4B, LR, 184; 13 WeR, FB, 2l° 
: ‘v 
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Furman Khan v, Bhurut Chander Shah (1). 
The Court held by a majority of 3 to 2 
that where no local custom exists with 
regard to pre-emption amongst Hindus, the 
Muhammadan Law of pre-emption does not 
apply when the person claiming the right 
of pre-emption and the vendor are Muham- 
madans and the purehaser isa Hindu. The 
principal judgment on behalf of the major- 
ity was delivered by Mr. Justice Dwarka- 
nath Mitter and his judgment was really 
based on the provision of s, 9 to Regulation 
VII of 1832. Thesectionis set out at page 
_ 22* of the report and it is not necessary for 
me toget out the exact words of the sec- 
tion. The last words in the section, how- 


ever, provide that the principles of justice,. 


equity and good conscience are to prevail 
in the cases with.which the section deals 
and Mr.Justice Dwarkanath Mitter consider- 
ed at some- length whether the demand of 
justice, equity and good conscience made 
it necessary in a case of that nature to 
apply the principles of pre-emption as exist- 
ing under Muhammadan Law and he comes 
to a conclusion opposite to that, that is 
to say, he finds that there were no prin- 
ciples of justice, equity and good conscience 
which compelled him to holdin the case 
before him that the Muhammadan co-owner 
is entitled on purchase of a share by a 
Hindu from another Muhammadan co-qwner 
to exercise the right of pre-emption. But 
it was urged before us that that decision 
. must be taken as shaken bya subsequent 
decision by the Allahabad Full Bench in 
Gobind Dayal v. Inayatullah (2) and it is 
further suggested that s. 9 of Regulation 
“MIL of 1832 on which Mr, Justice Dwarka- 
nath Mitter relies has been repealed. ‘That 
is true, for bt is repealed by Act VI of 
1871 (Civil Courts Act) and there is sub- 
stituted for that s.24 of that Act. This 
section provides that where in a suit or 
proceeding it is necessary for any Court 
under the Act to decide any question’ re- 
garding succession, inheritance, marriage 
or caste er any religious usage or institu- 
tion, the Muhammadan Law in cases where 
the parties are Muhammadans and the Hindu 
Law where the parties are Hindus shall 
form the rule of decision except in so far 
as such law has by Legislative enactment 
been altered or abolished. Then'the sec- 
tion concludes that in cases not provided 


(2).7 A. 775; A. W. N. (1€85) £28; 4 Ind. Dec, (x. 5) 
lL e 
pahat AAN aa. Sn or Ton 
“*Page of UW, Re (P. Baja] . 





VAJIMTULLA SAHA V. JADAVNATH CHARRsBUTTY.: p J 


19 


Jor by the former part ofthe section or by 
any other taw fox the time being in force 
the Court shall act accoyding tê justice, 
equity and good cengcience. It seems to 
me thatthere isnot very much difference 
in the two sections except that there is 
emitted from the second section the 
actual proviseon that relates to cases 
where parties ære of different religious per- 
suasions 1n which cases s.9 provides that 
the principles of justige, equity and good . 
conscience are to prevail. But I do not 
think that in substance there is any real 
difference. ‘The first par of s. 24 dgals 
with cases between Muhammadans inter se 
or Hindus inter s® and it does not deal 
with cases where one party is aMuhammadan 
and the other Hindu and vice versa. In those 
cases, as under the provisions of s, 9, clearly 
the principles of justice, equity and good 
conscience are to prevail and, as I have 
already indicated, Mr, Justice Dwarkanath 
Mitter points out in the judgment in Fur- 
man Khan v. Bhurut Chunder Shah (1) that 
there was no obligation to apply that doc- 
trine in a case of pre-emption where one 
party is a Muhammadan and the other a 
Hindu; nor do I think it possible to say 
that there has been any alteration effected 
by s. 37, Act XII of 1887 (Civil Courts. Act). 
The words in that Act are practically 


-identical with the words ofs. 24of Act VI 


of 1871. . 

The result, therefore, is that I do 
not think that it is possible to say that 
Furman Khan v. Bhurut Chunder Shah 
(1) is no longer binding en us by reason 
of subsequent legislation having affected 
the provisions.of s. 9 of Regulatton” VIL 
of 1832. ‘The result, therefore, is that we’ 
are bound by the decision in Furman Khan 
v. Bhurut Chunder Shøæh (1) unless we think - 
that that decision is wrong and refer it to 
another Full Bench for decision. The result 
is, I think, tab the matter is concluded so 
far as we are concerned by the decision ip ° 
Furman Khan v. Bhurut Chunder Shef (1). I 
should add one word with regard to a 
decision with which we were pressed in the 
casg of Sitaram Bhaurao Deshmukh v. Jiaul 
Hasan Sirajul Khan (3). The learned Vakil 
who appeared forthe appellant referred 
us to various observations in the judgment 
of the Judicial Committee in that case im 
support of his contention in this appeal, 

3) G4 Ind. Cas, 526 45 B. 1056; 26 C. W.N. 221; 14 L 
W. 604; (1922) M. W. N. 63; 80 M. L. T. 120:4 U. P. L. 


R. (P. ©.) 10) 24 Bom, L, R. 595; A, 1 R, 1923 P. O. 4l; 
48 LAA (B.C) i 


e 
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“but Ido not think that that case can be 
taken in any way as governing the appeal 
which “is now pelore us. There, there had 
been an express agyeement inthe sale by 
a Muhammadan co-sharer toa Hindu that 
the property should be offered,to the co- 
sharer and it was so offered and as is stated 
in the judgment the paréies there had 
agreedpafthough one was Hindu, that the 
principles of pre-emption shduld be im- 
ported into their transaction. It was not 
necessary, therefore, for their Lordships to 


decide whether apart from the terms of the ` 


particular agreement which was before 
them the doctrine of pre-emption must 
be applied in cases Ifke the present where 
the purchaser is a Hindu and the vendor a 
Muhammadan. Consequently, I do not think 
that that case has any bearing on the ques- 
tion which we have now to decide. As I have 
already indicated so far as this Bench is 
concerned, the matter is concluded by tlie 
decision in Furman Khan v. Bhurut Chunder 
Shah (1). I am not prepared to say that 
I disagree with that decision or torefer the 
matter to another Full Bench for another 
degision on the question. . 

The result, therefore, is that for the 
reasons which I have indicated the appeal 
fails and must be dismissed with costs. 

Panton, J.—I agres. 

N. H. Appeal dismissed, 


pennn 
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MADRAS HIGH COURT. 
+ o CIVIL APPEAL No. 21 or 1924, 
; October 14, 1925. 
Present :—Mr. Justice Phillips and 
- Mr. Justice Ramesam. 
R. RAMA VADHYAR—P uaintirr— 
APPELLANT | 
" eVCTsus 6 
... T. KRISHNAN NAIR AND OTHERS— 
Dertiypants Nos. 1 To 15, 17, 18, 20 ann 22— 
1. RESPONDENTS. 

Mortgage—Usyfructuary mortgagee, lease by, to 
mortgagor—Arrears of rent for period held over, whe- 
ther chargeable on property—Malabar Lawe-Karer 
karnavan, mortgage by, in excess of powers, validity 
of—Tavazhi members, liability of, to restore benefit—- 
Contract Act (IX of 1872), s. 64. 

Where a usufructuary mortgagee leases out the 
mortgaged property to the mortgagor for a certain 
*erigd and’ the rent payable is made a charge on the 
preperty, but the mortgagor after the period of lease 
holdseover, the mortgagee has no charge on the pro- 

erty for such arrears of rent for the period held over, 
6. 2l col 1) e, 
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Kutti Unmasy. Madhava Menon, 11M. L. J. 186 
and Mamambath Pettiyeth v. Cheria Uthalamma, 16 
Ind. Cas. 560, followed, 

A lean borrowed in excess of the powers of the 
harnatas of a Malabar tarazhi as defined in a family 
karar cannot be charged on the property where the 
ender was aware oi the restrictions in the karnavan’s 
powers. |p. 22, cpl. 2. 7 

In such a case as the above though the loan was 
for the expenses of the tavazhi, in the absence of evi- 
dence to show that the amount was spent on tavazht 
purposes or that there was such alack of tavazhi 
money that it wag necessary to borrow, the other 
members ofthe tarazht could not be held to have 
received any benefit which they would be liable to 
restore under s.64 of the Contract Act before the 
transaction could be set-asige. [p. 22, col. 1.] 

Appeal against a decree of the Court 
of the Subordindte Judge, South * Malabar, 
at Palghat, in O. S. No. 20 of 1921, 

Mr. T. R. Ramachandra. Iyer, for the 
“Appellant. 

Mr. C. V. Anantakristna Iyar, for the 


Respondents. 


JUDGMENT.—tThe appellant-plaintiff 
brought this suit to recover money lent 
under.a usufructuary mortgage-deed, Ex. A, 
and a subsequent mortgage-deed, Ex. O. 
He also sought to include inthe mortgage 
money, the rent due under a lease Ex. B. 
His claim was made not only against the 
karnavan of the tavazhi of the defendants 
Nos. 1 to 16, but also against the properties 
of the tavazhi. The members of the defend- 
ants’ Mvazhi and the other members of the 
tarwad entered into a kararin 1914. under 
which certain debts were allotted to the 
several tavazhis and power was given to 
charge the tavazhit properties with the 
re-payment of those debts, but it was express- 
ly forbidden to charge the tavazhi pro- 
perties with any further debt, Rs, 3,000 
was thus allotted to the tavazhi of defend- 
ants Nos, 1 to 16 and theye were authorised 
to borrow money to pay off the debt, butit 
was expressly provided that they should 
not borrow for the interest thereon, avhich 
interest had to be paid out of the current - 
income. Ifit became necessary to borrow, 
all the adult members were to join in 
borrowing and if they did note do so, the 


“debt would not be binding on the tavazhi 


properties. When the plaintiff entered into 
the plaint transactions,,he was fully aware 
of the terms of the karar and knew, there- 
fore, that unless all the adult members. of 
the tarazhi joined in borrowing, the loan 
would not be binding on- the tavazhi pro- 
perties except in respect pf the Rs. 3,000- 
mentioned in the karar. At that time there 
were 6 adult mémbers of the tacaghi, ù es, 


(93 I. O. 1926] 


defendants Nos. 1 to 6, first défendant he- 
ing the karnavan. Accordingly Ex. A was 
executed by defendants Nos, 1 and4 on 30th 
April 1914 fora sum of Rs. 3,000 and in 
order that interest should not accrue on 
this sum, 29 out of 46 itenfs of property 
mortgaged were put into the.possession’ of 
the plaintiff-mortgagee so that out of the 
proceeds he could re-pay himself theinterest 
due. Onthesame date as Ex. A, the plaint- 
iff re-transferred the 29 properties to the 
mortgagors stipulating for payment of a 
rent of Rs. 225 the equivalent of the inter- 
est on the Rs. 3,000 borrowed under Ex. A. 
This lease, Ex. B, was for one year only and 
it provides that the renf due under it 
should be a charge on the tarwad property. 
These two documents, Exs. A and B, were 
executed by defendants Nos. 1 and 4, the 
karnavan of the tavazhi and the eldest 
female member. They were also attested 
by two other male members. 

So far as Ex. A is concerned it cannot be 
disputed that itis binding on the tavazht 
property, for it is executed for tavazhi ne- 
cessity by the karnavan and it is within the 
karnavan's powers under the family karar. 
The charge for rent accrued under Ex. B 
cannot, however, be bindingupon the tavazhi 
properties. In the first place the only 
rent which has been charged on the pro- 
perty is one year's rent from Kumbaw 1090 
and it is admitted that that year’s rent ‘has 
been paid. 

It is now argued for the appellants that 
inasmuch as defendants Nos. 1 and 4 
continued to hold over as tenants, the rent 
for the subsequent years is also a charge 
on the property. This point was specifically 
dealt with in Kutti Umma v. Madhava 
Menon (1) where, it was held in almost 
identical circumstances that such rentcould 
not be a charge and that’ the lessee’s only 
remedy was to recover three years’ arrears 
of rent from the lessors. Kutti Umma v. 
Madhava Menon (1) was followed in Mamam- 
bath Pettiyeth v. Cheria Uthalamma (2) 
and in acegrdance with these decisions we 
must hold that the plaintiff has no chargeon 
the properties for arrears of rent. The claim 
for three years’ arrears cannot be enforced 
against defendants Nos. 5 and 6 and is not 
a charge on the tavazht properties. Further 
Ex. B is in.excess of the karnavan's .pdwers 
under the karar, which expressly stipulated 
that the interest onthe Rs. 8,090 was to be 

(1) 10 M. L. J. 186. 

(2) 16 Ind. Cas. i0. è g 
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paid out of the current infome; admittedly ; 
there was no necessity for execution of Ex. 
B which, therefore, cannot be binding‘on the 
tarwad in any event. So fas as the claim 
under Ex. B is coficerned the plaintiffs 
appeal must fail. The subsequent  mort- 
gage-deed “Ex. C was executed by. defend- 
ants Nos. 1 to 4 alone and the debt has 
been found by ‘the Subordinate Judge to 
have been borrowed for the purpo% of the 
tavazhi. It appears that it was borrowed 
for the expenses of litigation betweef the 
first defendant and defendants Nos. 5 and 6, 
who were claiming separate maintenance. 
The borrowing, however, isin excess of the 
powers of the karnavan under the karar 
and would, therefore, not be binding upon 
defendants Nos. 5 and 6 and the tavazht 
property unless all the adult members join- 
ed. The suggestion that defendants Nos. 5 
and Gimpliedly joined in the borrowing 
cannot be held proved on the mere asser- 
tion of plaintiff that they told him he 
could borrow from first defendant, if he 
liked. It is, however, contended that inas- 
much as the money was borrowed for tavazhi 
purposes, the tavazht properties are liable. 
Mr. Rama Chandrier relies for this proposi- 
tion on Puzhakkal Edom v. Mahdeva Pattar 
(3). In that case an injunction had been 
granted against a karnavan restraining 
him apparently from borrowing’ money. 
Notwithstanding this injunction, he bor- 
rowed money and it Was held that because 
the loan was contracted for tarwad pur- 
poses it was binding on the tarwad proper- 
ties. The reason for that dgcision is that 
the effect of the injunction was merely what 
is laid down in the ©. P. C., aad that, there- 
fore, it could not be held that when money 
was borrowed and utilised fer the benefit 
of the tarwad, the tarwad would not be 
liable. Reliance is also*placed on Sinaya 
Pillai v. Munisami Ayyan (4) where an 
alienation mada by a gyardian appointed ° 
by Court, without the sanction of the , 
Court, was held to be valid and bindinge 
onthe minor in accordance with thé prin- 
ciple laid down in s. 64 of the Indian Con- 
tract Act. Other cases cited 1n support of- 
the pfoposition are cases in which suits 
brought against Receivers,- are held to be 
maintainable although the leave of the 
Court had not previously been obtained, 
such as Kdrooth Parakote Ammukutty v; * 


(3) 47 Ind. Cas. 778; 35 M. L. J 96. . 
(4) 22 M. 239; 9M. L. J, 6t; 8 Ind. Dec, (x. s.) 305, 


“the present case. 
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Manaxikaranian 6). The latter. class of 
cases- is hardly analogous to, the present 
one. - The first case Puzhakkal Edom v. 
Mahdeva Pattar (3). related to injunction 
and may be distinguished on the ground 
that the disability ‘imposed on the karnavan 
was a question between the (burb itself 
and- the borrower, the Court having full 
power tg deal with disobedience of its order 
and, therefore, could not be allowed to 
affect, the undoubted rights of. a third 
party; The case ofthe guardian in Sinaya 
Pillai v. Munisami Ayyan (4) is dependent 
ons. 64 of the Indian Contract Act and we 
were asked herb to apply that section to 
That section is in terms 
applicable to parties to a contract and on 


_ equitable principles is extended to others 


who are not parties; but the principle 
underlying that section isthat the person 
made liable to refund must have received 
a benefit under the contract. Inthe case 
of Sinaya Pillai v. Munisami.. Ayyan (4) 
the minor had undoubtedly received such 
benefit, but it cannot be said that in this 
case defendants Nos. 5 and 6 have received 
benefit. 
as, ‘the tavazhi as a whole has received 
benefit the defendants Nos. 5 and 6 must 
be*deemed to have received the same. 
The words in the section are “shall restore 
any benefit received.” What is the benefit 
received by defendants Nos. 5 and 6 that can 
he restored or even what benefit has been 
received by the tavazht assuch which can 
be restored? The money which apparent- 
ly is all the benefit received has not been 
received by any one except the four mem- 
bers of the tavazht who executed Ex. CU. 
It, no doubt, was borrowed for expenses of 


: the tavathi, bat thereis no evidence to 


_ show either that ip was spent on tavazhi 


purposes or that there was such a lack of 
javazhi money that it was necessary to 
"borrow. In these. circumstagices we think 
it must be held that s. 64is inapplicable. 
Tf it ewere.to be applied, it would render 
the fathily karar entirely nugatory, for, it 
would empower the karnavan to spend 
the current income of fhe tavazhi, and 


then to borrow for tarwad purposes With- 


out obtaining the consent of the other 
adult members. A similar case has been 
decided in Travancore, Sekharin v. Painka- 
“thi (6) in which it was held thata loan 
` borréwed. in excess of the powers of the 
(5) 59 Ind. Cas. 568; 43 M. 793; 12 L. W. 331, 
(6) 35 Travancore b, R, 110, 
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` tavazhi properties. 


The contentionis, that inasmuch- 
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tarwad property. In that case the powers. 
of the kurnavan had been restricted by a- 
family karar, asin the present. case, and 
we entirely agree with that decision ‘and 
must hold tha? the money borrowed under 
Ex: C cannot. be made a charge on the: 
This decision is also | 
in accordance with Second Appeal No, 615 
of 1882 (unreported) where the same con- 
clusion was arrived at. . 

The result is, that so far as the tavazhi 
properties are concerned the Subordinate 
Judge's decree is right. But it is contend- 
ed for the respondents that the tavazhi 
properties have Seen made liable hot only. 
for the Rs. 3,000 due under Ex. A but also. 
for the interest thereon. This is clearly 
Wrong, for, the interest was provided for, 
the document Ex. B.: whieh is certainly not: 
binding. on the: tavazhi. The. plaintiff 
appears to have been out of possession. of 
these properties and will probably lose a 
great portion of his interest, thereby suffer- 
ing some hardship but this loss is entire- 
ly due to his own negligence in taking such 
a document in: contravention of the 
terms of the karar of which he was fully 
cognizant. 

The lower Court's decree must, therefore, 
be modified by substituting for the figure. 
Rs. 4, 105-13-0 the words Rs, 3,000 with 
intetest at 74 percent from the date of the 
decree to 3 months from this day to which 
date the time for the-payment of the money 
is extended and proportionate costs on 
Rs. 3,000. 

The appeal is dismissed with costs of 
respondents Nos. 5,7 to9, 11 and 12 and 
the Memorandum of Objections is alloweé 
with costs. Lag 

V. N. V. Deĉree modified. 

N. H. 
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OUDH CHIEF COURT. 
SECOND OiviL APPEAL No. 109 ov 1925; 
December 17, 1925. 

Present: —Mr. J ustice Raza. 
Messrs. SAHEB DIN RAGHUBAR 
Pere ee *—A PPELLANT 
Versil 
Tae BAST INDIAN RAILWAY 
COMPANY LIMITED THROUGH Tar 
AGENT ar CALCUTTA—Dersnpanr— 
RESPONDENT.’ 

Railways Act (IX af 1890), (oe 87, 140—Gotis cone 

e 
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signed to Railway, loss of—Suit for Ges Ag 
of claim—Notice to Trufis Manager, whether sufici-* 
ent. i 

Notices of a suit for dimages for loss of gonds sent 
by a Railway should be given to the Agent of the Rail- 
way Company and no correspondence carried on with 
the Trafic Manager or notice sent to him can in law 
‘amount to notice sent to the Agent. [p. 23, col. 2.] 

The condition in the Railway receipt abbut sending 
claims to the Trafic Manager goes not absolve the 
plaintiff from the duty of sending the notice required 
by law. [ibid.] a 

Firm Ram Suhai-Chhidda Lal v. East Indian 
Railway Co., 68 Ind. Oas. 578; 44 A. 615; 20 A. LL. J. 
664; A. I. R. 1922 All. 280 and Cawnpore Cotton Mills 
Co., Limited v.'Great Indian Peninsular Railway, 71 
Ind. Cas. 614; 45 A. 353; 21 A. L. J. 223; A. 1. R. 1923 
AL, 301, relied on. ae 

A plaintiff's suit for damages for logs of goods con- 
signed to the Railway must be dismissed if the 
notice, if any, is sent to the Divisional Traffic Manager, 
and it is not proved that the Agent had knowledge of 
the notice. [p. 24, col. 1.] 

Second appeal against the decree and 
judgment of the Second Additional Sub- 
Judge, Lucknow, dated the 13th November 
1924, passed in Civil Appeal No. 751/162 of 
1924, setting aside the decree of the Munsif, 
Lucknow District, Regular Civil Suit No. 


280/346 of 1923. 

Messrs. Hyder Husein and M. L. Khandel- 
wal, for the Appellant. ` 

Mr. Khaliquzzaman, for the Respondent. 


JUDGMENT.—This is an appeal from 
a decree of the Additional Subordinate 
Judge, Lucknow, dated 13th Novemper 
1924, reversing a decree of the Munsif of 
Lucknow, dated 11th July 1921. 

This appeal arises out of asuit for dam- 


ages on account of short delivery of cer-" 


tain bags ofsugar. Thesuit related to 8 
bags by which the consignment was found 
short, The plaintiff's agent delivered 125 
bags of sugar to the defendant Railway at 
Kidderpore Dock, ;on the 13th October 
1922 for despatch to Lucknow. This con- 
signment, on delivery, was found short by 
3 bags op 23rd Ostober 1922. The plaint- 
iff's allegation was that he claimed com- 
pensation and sent the necessary notice to 
the Agent ofthe defendant Railway on the 
7th April 1923 but the latter refused to 
pay. He, therefore, sued to recover Rs. 423 
as damages. ; 

There were two main defences to the 
suit :— A 

(1) No nọtice was sant to the Agent as 
required by law, = 

(2) The Railway Company was protected 
by the Risk Note Form B and thera was 
no wilfuk neglect’ on their pari. The 
first Court decreed the suit fading that the 

@ 
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notice in question. was a gdod notice and - 
that though the, bags were not lost by the 

defendant's wilful neglect, the defendant - 
Railway was not protected by the Risk Note - 
as it was not signed b$ the plaintiff or hia” 
agent. The claim was, therefore, decreed - 
with costs. The defendant appealed. ‘The 

lower Appellate Court allowed the appeal 
and dismissed the” suit’ holding that no 


‘notice was semi tothe Agent as reqifred: 


bylaw. The learned Additional Subordi- 
nate Judge found that though the plaintiff . 
was bound by the Risk Note but the bags 
were lost in consequence of the wilfal 
neglect of the defendant Railway. However, e 
the suit was dismissedgas it was found 
that no notice was sent tothe Agent as 
required by law. The plaintiff has appealed,- 
challenging the finding on the point de-- 
cided against him. The only point for 
determination in this appeal is whether the 
necessary notice was sent tothe Agent as 
required by law. A 
The notice in question is not on. the 
record. It is true that the plaintif had 
applied for, summoning the notice and the 
defendant's Pleader was required to pro- 
duce the notice but it was not eventually + 
produced. The plaintif thus became en- 
titled to prove the notice in question by - 
secondary evidence; but unfortunately no 
secondary evidence was produced by the- 
plaintiff. Theevidence given by the plaint- 
iff's witness No. lis verf vague and does - 
not establish that any notice was really 
sent to the Agentas required by law. The 
plaintiff relies ona letter which is-.said to 
have been sent by the. Divisional Draffic 
Manager and which acknowledges the.. 
receipt of a letter from the plaintiff. In 
the first place, this letter was not proved 
in the manner required by law. In ‘the 
second place this letter doês not. establish 
that any notice was sent to the Agent ag 
alleged. It showa on the , contrary that 
the plaintiff had sent a notice to the Divi- 
sional Traffic Manager and not to the Agent 
Notice of a suit for damages for loss %of 
goods sent by a Railway should be given 
to the Agent of the Railway Company and 
no correspondence carried on with the 
Traffic Manager or notice sent to him can 
in law amount to notice sent to the Agent. 
The condition in the Railway receipt 
about sending*claims to the Traffic Man- 
ager does not absolve the plaintiff from the 
duty of sending the notice required by law 
[see Firm Ham Sahai-Chhdida, Lal v. East 


° 
. . . 


“Di 
Indian Railway Co (1)]. In the case of 
Cawnpore Cotton Mills Co, Limited v. Great 
Indign Peninsular Railway €o (2) the plaint- 
if delivered some bales to defendant Rail- 
way for despatche t® a certain destination. 
The consignment reached the place in course 


of time but one bale short. “The plaint- ` 


iff sent a notice claiming compensation 
to the Deputy Traffic Mæhager of the de- 
fenda&it Railway who Iad been appointed 
by the Agent of the said Railway Com- 
party for disposing of claims for damages. 
No direct communication was made by the 
plaintiff to the Agent of the defendant Rail- 
way within six months of the cate on which 
the goods were delivered to the Railway 
Company for carriage. The plaintiff sub- 
sequently sued for damages. It was held 
that the notice of suit sent to a subordi- 
nate Official of the Railway, who had been 
appointed to dispose of claims, was not a 
sullicient notice within the meaning of 
s. 77 of -the Indian Railways Act. Notice 
of claims against a Railway must be serv- 
ed on a Railway Administration in the 
manner laid down by s. 140 of the Act. 
The Ruling in Bengal and North Western 


‘Ry. Co. v. Special Manager, Court of Wards 


(3).1s ‘also to the same effect. It is not prov- 
ed in this case that the Agent had know- 
ledge of the notice (if any) sent by the 
plaintiff to the Divisional Traffic Manager. 
1 agree with the learned Subordinate Judge 
that the notice (if ny) sent to the Divi- 
sional Traffic Manager was not a proper 
notice in law. In my opinion the learn- 
ed Subordinate Judge was perfectly right 
in rejecting “the plaintiff's claim on the 
ground that no notice was sent to the Agent 
as required by law. 


I dismiss theappeal with costs and order. 


the appellant to pay the costs of the respond- 

ent in this Court. “The decree of the lower 

Appellate Court is confirmed in all respects, 
N. H. Appeal dismissed. 


2. 
(1) 66 Ind. Cas. 578; 44 A. 645; 20 A. L. J. 664; A.I. 
R. 1922 All, 280. 
(2) @ Ind, Oas. 614; 45 A 353; 21 A, L. J. 223; A. I. 
R. 1923 All. 301. 
(3) 89 Ind. Cag. 139; 12 O L. J. 162; 2 O. W. N. 251; 
A. I, R. 1925 Oudh 419.) 
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ALLAHABAD HIGH COURT. 
: “ FULL BENCH. y 
Miscetnanrous Case No, 303 or 1925. - 
July 27, 1923. 
Present:—Mr. Justice Lindsay,, 
Mr. Justies Sulaiman and Mr. Justice 
É Daniels, f 
FATIMA-UL-HASNA AND OTHERS— 
APSLICANTS 


7 versus 
BALDEO SAHALI anb OTHERS —OPPOSITE 
PARTIES. ; 

Civil Procedure Code (Act V of 1908), O0. XXI, r. 89, 
0. XLVI, r. 1— Reference to High Court, when com- 
petent—Judgment-debtor , and purchaser from him. 
subsequent to auction sale—Right to apply under 
0. XXI, r. 89. è 7 

Ordinarily a Subordinate Court is bound to follow 
the ruling of the High Court to which it is subordi- 
nate. But where the correctness of a judgment of the 
High Court has been challenged in other High Courts 
and has also been doubted in ea subsequent judgment 
ofthe same Court wherein an invitation has been 
thrown out in language which plainly suggests a 
willingness to re-consider the question, a Subordinate 
Court may well entertain a doubt regarding the 
question of law involved in the case anda reference 
would be competent under O. XLVI, r. 1, O. P. O. 
[p. 25, col. 2; p. 26, col. 1.] 

A judgment-debtor is entitled to make an appli- 
cation under O. XXI, r. 89, 0. P. C., ‘but not a pur- 
chaser from the judgment-debtor subsequent to the 
sale.. [p. 30, col. 2.] 

[Case-law discussed.] eee oo 

Reference made by the District Judge, 


Moradabad, under O. XLVI, r. 1 of the 
Sige. ©. f 
r. Iqbal Admad, for the Applicants. 

Mr. Peary Lal Banerji, for the Opposite 
Parties. 

JUDGMENT. 

Lindsay, J.—This.case comes before us 
on a Reference made by the District Judge 
of Moradabad under the provisions of &. 
XLVI, r. 1 of the C. P. C. 

The facts are as follows :— 

In execution of a decree obtained against 
the minor heirs of one Abdus Sattar, de- 
ceased, certain immoveable property of the 
judgment-debtors was attached and notified 
for sale. This property was sold by auction 
on the 20th October, 1924. On the 23rd., 
March, 1924 the guardian of the minors had 
entered into a contract with Musammat 
Rifaqat-un:nisa for sale to her of the pro- 
perty which was under attachment. At 
that time the guardian (Musammat Fatima- 
ul-Hasna) had not obtained from «the Dis- 
trict Judge the sanction to the transfer 
which it was necessary for her, as the certi- 
ficated guardian, to secure. The Judge’s 
sanction was ngt got till the 25th Septem- 

an) 
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ber, 1924. Acting on. the sanction so ob- 
.tained, she executed a sale-deed’of the pro- 
perty in favour of Musammat Rifaqat-un- 
nisa on the 23rd of October, 1924, 7. e., three 
days after the Court sale. On the 19th Nov-. 
ember, 1924 the guardian ef the minor 
judgment-debtors and Musammat Rifaqat- 
un-nisa presented a joint application to the 
Execution Court under O. XXI, r. 89 (1) 
praying that the auction-sale should be set 
aside. Tender of the sum yequired by the 
Rule to be paid was made. It was repre- 
sented that the property which has been 
sold was .worth Rs. 7,000 while the price it 
had fetched at the atiction was Rs. 1,200 
only. It was prayed that if it should be held 
that Musammat Rifagat-un-nisa, the pur- 
chaser, was incompetent tomake an appli- 
cation under the Rule in question, thee 
application should» be treated as made on 
behalf of the judgment-debtors and accept- 
ed accordingly. The Munsif to whom the 
application was made, following the judg- 
ment of a Bench of this Court, Ishar Das v. 
Asaf Ali Khan (1), rejected the.application. 
. He held that the judgment-debtors having 
‘transferred the property after the date of the 
Court sale and before the date of the appli- 
cation, could not apply as they had lost 
all their interest in the property. He further 
held that Musammat Rifagat-un-nisa as a 
subsequent purchaser under a private sale 
was not entitled to apply to have the Doart 
sale set aside. 

The judgment-debtors appealed to the 
District Judge who, instead of deciding the 
appeal, has made this reference asking for 
the opinion of this Court regarding the true 
construction of O, XXI, r. 89. In his order 
ofereference the District Judge points out 
that other Higk Courts have declined to ac- 
cept the interpretation of this rule laiddown 
in Ishar Das’s case (1) above referred to. 

He cites in this connexion the following 
rulings:— 

Pandurang v. Laxman Uphade v. Govinda 
Dada Uphade (2), Dhanwanti Kuer v. Sheo 
Shankar La} (3) and Sundaram v. Mamsa 
Mavuthar (4). 

He also refers to a Full Bench decision of 
this Court in which the correctness of the 
view taken in Ishar Das's case (1) was ques- 


(1) 13 Iné.Cas. 134; 34 A. 183; 9 A.U. J. 19., - 

'(2) 37 Ind.Gas, 211: 40 B. 537; 18 Bom. L. Ri 571. 
(3) 51 Ind. Oas. 873; 4 P. L. J. 340; (1921) “Pat. 364. 
(4) 63 Ind. Cas. 937; 41M. 554; 40 M. L.J. 497; 13 

Y .29 M. L: T. 263; (1921) M. W.N, 272 
. B) © f me 
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‘question for our decision, 
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e 
tioned. Yad Ram v. Sunde*Singh (5), In this 
latter case one of the Judges, Piggott, J., 
while describifiig the.construction of O, XXI, 
1. 89 as a “somewhat difficylt question of 
law” held that it was qt open to this Court 
to decide the question in proceedings taken 
in revision.. He suggested, hewever, that 
the matter could be brought before this Court 
by means of a reference under O. XLVI, r. 1 
and asimilar suggestion was made by®*Walsh, 
J., who was clearly of opinion that the view 
of the law taken in Ishar,Das's case (1) was 
not correct, and that the true interpretation 
of the rule was laid down in the Patna case 
cited above, Dhanwanti Kuere. Sheo Shanker 
Lal (3). The learned District Judge has 
taken the hint conveyed in the judgment 
just mentioned and has now referred the 


Mr. Piare Lal, who appears fon behalf of 
the auction-purchaser, has taken a prelimi- 
nary objection to the entertainment of the 
reference on the ground that the referring 
order does not show that the learned District 
Judge entertained any reasonable doubt re- 
garding the question of law involved. In- 
deed the argument issthat it is not possible 
for the Judge to entertain such doubt-as 
the rule has already been interpreted in a 
decision of this Court which he is bound to 
follow. In support of this argument two 
cases of the Bombay High Court have been 
referred to Bhanajt Raoji Khoji v. Joseph 
De Brito (6) and Naru Koli v. Chima Bhosle 
(7) and a case of the Oudh Court Ajodhia 
Prasadv. Ragubir(8). Thosecases undoubted- 
ly lay down the principle that a Subordinate 
Court ordinarily makes a referenge under 
O. XLVI, r. 1 in order toobtaina decision 
upon a point of law which has already been 
settled by the authority of a Superier Court 
whose judgments bind the Courts below. 

One need not quarrel with the principle 
so laid down which is so obviously correct 
as to require no further discussion. But-this ° 
is not an ordinafycase. Apart from the fact 
that the correctness of the judgment ine ° 
Ishar Das's case (1; has been challenged in 
other High Courts, there is the fact that 
it has been doubted in this Court in the 
Full Bench case referred to above and the: 
further fact that an invitation has been 
thrown out in language which plainly sug- 


14 


(5) 74 Ind. Gas. 778; 21 A. L.J. 313; A. I.R. 199 
All. 392; 45 A. 425 (F. B)). ae a 
(6) 30 B. 226; 7 Bom. L. R. 995. : Je 
ty 13 B. 54; 7 Ind. Dec. (N. 3.) 36. 

8) 18 Ind. Cas. 977; 15 O. 0, 380 
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gests the willingness of this Court to have 
the question re-considered. Inethe circum- 
stances, ewe are satisfied that the District 
Judge might well entgrtain a reasonable 
doubt and that he ditl in fact do so. We 
hold that he was competent to make this 
reference. The crux of the case is the inter- 
pretation in O. XXI, r. 89 (1), of the words 
“person gwaing such propergy.” Can these 
words be construed to mean théjudgment- 
debtor? If the words are to be taken in 
* their literal sense afid without qualification, 
I think they would not. We have it that by 
the time the occasion for an application 
under r. 89(1) bis arisen, the immoveable 
property “has been soki” and it seems to 
me impossible to, predicate of a person 
whose property has been sold that he is 
still the 6wner in the ordinary acceptance 
of that term. There has been a sale at 
which a person has become a purchaser 
and ordinarily this purchaser would be the 
owner. Once sold, the property cannot re- 
vert to the judgment-debtor unless the sale 
is set aside for one or other of the réasons 
mentioned in rr. 89,90 and 91 of O. XXL 
Tt is true that the auction-purchaser having 
pid’ and having. deposited the purchase- 
` money}does not at once acquire an absolute 
title as owner; he can only get this by the 
passing @f an order under r. 92 (1) by which 
the sale is confirmed. But till this order 
is made, the auctiongpurchaser is -at least 
. theowner sub-modo: he has acquired the 
right to the property subject only to the 
chances of the sale being set aside on any 


FATIMA-UL-HASNA V. BALDEO SAAT. 


of the grounds upon which the Court is en-' 


titled to set it aside. 
Thisewas the view expressed by their 
< Lordships of the Privy Councilin Bhawani 


Kunwar ’v. Muthura Prasad Singh (9). . 


. There a mortgagee-decree-holder had pur- 
chased the property of his judgment-debtor 
on the 19th March, 1900. The question was, 
who wasthe ownerog the property on the 29th 

e March, 1900, the date on which the property 
Became liable to sale for arrears of Govern- 
ment revenue. Thesale was not confirmed in 
favour of the auction-purchaser until the 
93rd April, 1900 but it was held notwith- 
standing that when the 29th March *was 
reached, the property which fell then into 
arrears of revenue was the property in fact 
and in Jaw of noone but the purchaser. And 

>this, although under the old Code ({s. 316) 


(9) 16 Tnd. Cas. 210; 40 ©. 89; 16 C. W. N. 985; 23 M. 
LT sf, 12M. L.T. 359; (1912) M. W. N. H4; l 
Bom, L, R. 1046; 16 Cr L. J. 606; 39 1. A, 228 (P. G). 
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which was applicable to the case the title 
to the property sold did not vestia the 
purchaser until the daie of the certificate 
of sale—that is, the date of the order con- 
firming the sale. A priori the same view 


“would be taken now that under s. 65 of the 


present Code the title is deemed to have 
vested in the purchaser from the dateof the 
sale and not from the time when the sale 
becomés absolute. But it seems plain that 
r. 89 (1) does not*contemplate the auction- 
purchaser as the “person owning the pro- 
perty” for it is not to be conceived that any 
auction-purchaser is gaing to apply to the 
Court to set aside a sale made in his own 
favouron the terms that he shall deposit 


_ five per cent. of the purchase-money for pay- 


ment to himself and shall deposit in addi- 
tion the entire amount of the decretal debt 
which may exceed, and * frequently does 
exceed considerably, the amount of his bid. 
The only provision for an application by 
the auction-purchaser is to be found in r. 
91 by which he can apply to set aside the 
sale on the ground that the judgment-debtor 
had no saleable interest in the property sold. 
If then r. 89(1) does not treat the auction- 
purchaser ag the owner and if the judgmen 
debtor cannot be treated as the owner for 
the reasons above given, the rule is defeat- 
ed for the only.right to apply would then 
be in aeperson “holding an interest” in the 
property by virtue of a title acquired be- 
fore the auction-sale. The person who holds 
an interest in property is distinct from the 
owner. And yet the rule provides for an 
application by either. i 
Itseems reasonably clear then that if r. 
89 (1) is to be givenits full effect, the langu- 
age cannot be: construed literally and thé 
expression “person owning such property” 
cannot mean a person owning such property 
atthe date of the application. The only 
interpretation which avoidsthe difficulty is 
the one by which the expression is -constru- 
ed to mean the person who owned the pro- 
perty atthe date of the sale. And this con- 
clusion is, I think, fortified by other consi- 
derations. Inthe Code of 1882, s. 310A gave 
the corresponding right to apply to “any 
person whose inmoveable property has been 
sold” —words which obviously included the 
judgment-debtor. It is difficult to conceive 
any good reason forsupposing that it was 
intended to deprive the judgment-debtor of 
this valuable right of getting the sale set 
aside before it is confirmed. [I agree - with 
the observations made in this connexion by 
s 
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Batchelor, J. in Pandurang Laxman Uphade 


v: Govinda Dada Uphade(2), Again, if regard 
be had to'the policy ofthe rule, the interpreta- 
tion above suggested is moreacceptablethan 
the litetal interpretation. It eanngt be doubt- 


_ ed that-the rule was enacted for the benefit 


of the judgment-debtor. It givesshim a last 
chance of getting the salaset aside before 
confirmation upon the terms of satisfying 
the decretal debt andof paying compensa- 
tion to. the auction-purchaser *for the loss 
of his bargain. Ifat the last moment he is 
able to make an arrangement by which he 
can liquidatethe debt and compensate the 
auction-purghaser as well, why should he 
be debarred from applying under the rule? 

It is notorious that a forced sale of im- 


. moveable property-often results in a price 


é 


far below the real value-and it is obviously 
much.to the advantage of the judgment- 
debtor to allow him to geta better price if 
he can. He may not beable to retain the 
property after the sale is set aside but by 
paying off the decretal debt he stands free 
of further liability and can protect any 
‘other property he may have. The decree- 
holder gets what he is seeking, namely, full 
satisfaction of hisclaim while the auction- 
purshaser gets reasonable compensation for 
his disappointment. The rule interpreted 
and worked inthis sense operates for the 
benefit of all concerned. ea 
It is upon these considerations that other 
High Courts have been led to hold that in 


r. 89 (1) the persoù owning the property is - c ler 
‘conflict of opinion and the Rules Committee 


the person who owns it at the date of the 
sale: vide the Bombay case cited above; 
the case of Dhanwanti Kuer v. Sheo Shankar 
Lal (3) and Sundram v. Mamsa Mavuthar 
(4). “Iam of opinion that we should give 
effect to this view in preference to that 
taken by the Bench of this Court in Ishar 
Das ý. Asaf Ali Khan (1). 

The construction adopted by our Court is 
too rigid, and fails, in my opinion, to allow 
full scope to the policy of the rule. It ope- 
rates harshly against the interests of the 
judgment-debfor and thatisa result to be 
avoided if possible. 

I would, therefore, answer this reference 
by saying thatin O. KAL, r. 89 (1) the words 
“person owning the property” mean the 


- personowning the property at the date of the 


that a person: to whom -a judgment-debtor - 
: i 6 


auction-sale; that in the particular case now 
before us the application under the rule in 
question in which the judgment-debtors 
joined should have been. allowed; and 
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purports to convey subsequent~to the 
date of the auation-sale is not entitled to: 
apply under the rule being by the terms 
of the rule itself excluded on "the ground 
that any title he may h&ve acquired was 
not acquired before the auction-sale. . 

Sulaiman, J.—I concur in the con- 
clusion. 6 ; 6 

The preliminary objection has no’ fgrce. 
As laid down bytheir Lordships of the Privy 
Council in Puttu Lal v. Parbati Kunwer 
(10) a- Subordinate Court is bound to follow 
the decision of a Bench of the High Court 
to which it is subordinate unless that 


o> e . o 7 
decision has been overruled by a decision 


of a Full Bench of that» Court or by His 
Majesty in Council, orunless the law has been 


altered by a subsequent Act of the Legis- 


lature. Ordinarily, therefore, when there is 
aclear pronouncement by a High Court 
which has not been doubted subsequently, 
the Subordinate Courts are bound to follow 
it no matter whether that decision has been 
dissented from by other High Courts. The 


Subordinate Courts should not, under such | 


circumstances, entertain any reasonable 
doubt as toits soundness. But where some 
doubts have been expressed by Judges of 
the same High Court in subsequent cases 


and other High Courts have expressly dis- ` 


sented from-that ruling and the Subordinate 
Courts entertain a doubt, it would be impos- 
siblé to hold that a -refgrence under O., 
XLV1 cannot be made. 

As to the merits there is undoubtedly a 


might well have considered the advisability 
of amending O. XXI, r. 89. . 

A Bench of the Allahabad High Court,+ine 
the case of Ishar Das v, Asaf Ali Khan (|), 
held that ‘where a judgment-debtor, after the 
execution sale, has execuigd a registered 
deed of transfer in favour of a third party, 
neither the judgment-debtor nor such trans- 
feree is competent to apply under O. XXI, r, 
89." On the other hand, other High Courts, 
though holding that such transferee cannot 
apply, have held that the judgment-debtor 
is not disentitled from applying. elt is un-. 
necessary torefer to all thecases. Reference 
may be ‘made only to Fandurang Laxman 
Uphade v. Govinda Dada Uphade (2), Sunda- 
ram v. Mamsa Mavuthar (4) and Dhanwanti 
Kuer v. Sheo Shankar Lal (3). 


(10) 29 Ind. Cas. 617; 13 A, L. J. 721; 19 0. We Ne 
811; 17 Bom. L. R. 549; 18 M. I. T. 61; 29 M. L. J. 63; 
22 G. L. J. 190; 37 A. 359,2 L. W. 831; 427. A. 195: 
(1915) M. W. N. 514 (P. G). MEn : 
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_ is applying. 
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Under O. KAT, r. 89, where immoveable 
property has been sold in execution of’ a 
deerge, any person, either owning such pro- 
perty or hobding an interest therein by 
virtue of a title aeq@ired before such sale, 
may apply to have the. sale set aside, 
Now the first question whith arises for 
. consideration is, at what point of time 
must the applicant own” the property or 
hold &n interest therein? Mast this owner- 
ship or interest exist ai the time of the 
sale, or must it exist at the time when the 
application is being made? Tudball and 
Chamier, JJ.,in the Allahabad case, held 
ethat the rul@ means that the person must 
own the property or hold an interest there- 
in at the time when he is applying. Shah, 
J., in the Bombay case, and Mullick and 
Jwala Prasad, JJ.,in the Patna case, have” 
held that he must own it or hold an in- 
terest at the time when the sale took place. 
I prefer to agree with Tudball and Chamier, 
JJ., on this point. It is our first duty to 
give to the rule its plain grammatical 
meaning. It begins by saying “where im- 
moveable property has been sold”, and at 
this place uses a present perfect tense. 
It then speaks of any person either ‘owning’ 
such property or ‘holding’ an interest therein 
ete., may apply, and here present partici- 
ples are used. The rule must, therefore, 
mean that any person who owns such pro- 
perty or holds an interest ` therein ete., 
has the right to apply, that is, he must own 
it or hold the interest at the time when he 
Had the Legislature intended 
that the ownership or the interest need have 
existed at the time of thesale only, it would 
have used some such words ‘who owned 
such property or held an interest therein 
etc., at the time of the sale’. The point 
of time must be the same for the words 
“owning” and “Holding”. If we were to 
add the words “at the time of the sale” in 
the last expressjon, it woud read ‘holding 
an interest therein at the time of the sale by 
vigtue of title acquired before such sale’. 
In t&at case the last nine words would he 
altogether superfluous, for ifa person must 
hold an intérest at the time of the sale, it 
cannot but be by virtue ofa prior tétle. If 
the rule required the existence of the in- 
terest at the time of the sale then it may 
also be difficult for the heirs of a judgment- 
debtor, who has died subseqftently to the 
* auction-sale, to apply. On the other hand, 
mortgagees who held an interest at the 
time of the sale, but whose mortgages 
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have been‘paid off, or lessees whose periods 

of leases have expired subsequent to the 

auction-sale, might claim a right to 

apply. I, therefore, feel that there is no 

justification for introducing into the 
language of this rule words like ‘at the 

time of the sale’. 

This view, howeyer, does not dispose of 
the matter. With great respect I think 
that Tudball and Chamier, JJ. were misled 
by the assumption that a judgment-debtor 
who had executed a deed of transfer has 
parted with all his interest and has no 
longer got any locus, standi left. I should 
also like to add that a judgment-debtor 
who wants to have the sale set aside is not 
necessarily applying for the exclusive bene- 
fitof his private transferee but may him- 
self be benefited by the higher price which 
he has been able to obtain by a private 
negotiation, as very often properties are 
sold at auction for a grossly inadequate 
price. On the other hand, though agreeing 
with the view expressed by the other High 
Courts, I am not prepared to adopt all their. 
reasons. id 

The auction-sale of a judgment-debtor's 
interest does not necessarily before confir- 
mation extinguish the interest of the judg- 
ment-debtor in the property, The ownership 
of the property does not ipso facto vest in 
the guction-purchaser before the confirma- 
tfon. The property cannot automatically 
pass to the auction-purchaser as soon as the 
sale takes placefor he has fifteen days to 
deposit: the whole purchase-money. In 
default of payment the property is to be re- 
sold as the property of the judgment-debtor 
and obviously not as the property of the 
defaulting auction-purchaser. In my jifdg- 
ment the judgment-bebtor continues to own 
it till the sale is confirmed, but as soon as 
the sale is confirmed, the vesting of the in- 
terest in the auction-purchaser relates back ` 
unders. 65 to the date of the sale. To say 
that where immoveable property is sold in 
execution of a decree and such sale has 
become absolute, it shall be deemed to have 
vested in the purchaser from the time when . 
the property is sold and not from the time 
when the sale becomes absolute, is quite 
a different thing front saying that the pro- 
perty becomes vested in the purchaser irom 
the time of the sale even though no con- 
firmation has taken place, I agree with the 
view expressed by Batchelor, J., in the 
Bombay case and Oldfield, J., in the Madras 
case that the .judgment-lebtor is "still the 

s 
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owner of the property in the eye of the law 
so long as the auction sale is still unccn- 
firmed. Mullick, J., in the Patna case, has 
interpreted the decision of their Lordships 
of the Privy Council in Bhawani Kumar 
v. Mathura Prasad Singh (9) as an authority 
for holding that the property passes from 
the judgment-debtor to the auction-pur- 
chaser: at-the moment of the sale irrespec- 
tive of the time of confirmation, even before 
that confirmation takes place. I regret that 
I am unable to agree that that result follows 
from their Lordships’ pronouncement. The 
Privy Council case was: a peculiar one and 
the- dispute arose after the auction-sale had 
been actually confirmed. In that case the 
sale in execution of the mortgage-decree 
was confirmed first. The mortgage was 
then extinguished and the mortgagee be- 
came the purchaser. As such he was liable 
to pay the arrears of Government revenue. 
The revenue sale took place after he had 
become full proprietor. The language used 
by Lord Shaw must be taken with reference 
to the particular facts of that case where 
the only point was whether the incumbrance 
was or was not kept alive. I cannot imagine 
their Lordships to. have intended to lay 
down that the property passed from the 
judgment-debtor and vested in the auction- 
purchaser assconas the sale took place 
and before it was confirmed, The langage 
of s. 816 of the old C. P. C. which was 
applicable to the sale in the ease before 
their Lordships was emphatic.and ran as 
follows:—“So far as regards the parties to 
the suit and persons claiming through, and 
under them, the title to the property sold 
shall vest in the purchaser fromthe date 
of the such sale certificate and not before,” 
There is an analogous provision ins. 47 
‘of Indian Registration Act under which 
a registered document operates from’ the 
time from which it would have commenc- 
ed tooperate if no registration thereof 
had been required or made and not from 
the time of its registration; and yet it has 
never been beld that an unregistered-deed 
of transfer for which registration is neces- 
sary passes title to the transferee from 
the moment of its execution. The title 
passes only after registration, but as soon 
as the registration is complete the title 
dates back from the time of its execution. 
_ Tam, therefore, clearly of opinion that the 
judgment-debtors did not cease to own the 
property merely kecause the property had 
been knocked down to an auctlon-purchaser 
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but its sale had not yet been confirmed 
by the Court. ° 5 

As to the effect of the priyate transfer 
by the judgment-debters, after the auction. 
sale, I am of opinion that inspite of it the 
judgment-debtors must be deemed to still 
own the property in these proceedings. This 
was the view expressed by Batchelor, J., 


at Bombay ang Oldfield, J, at Madras and . 


with their view I agree. It is true that a 
private sale during an attachment or even 
after an auction-sale is not absolutely 
void for all purposes. Section 64 of the 
C. P. C, merely says thateit shall be, 
void as against all claims enforceable 
under the attachment. * But in proceedings 
where acldim under the attachment is be- 
dng enforced, it cannot be doubted that 
such atransfer is void. The present pro- 
ceedings are between the decree-holder and 
the auction-purchaser onthe one side and 
the judgment-debtors and their transferee 
on the other. In these proceedings the pri- 
vate transfer by the judgment-debtors must 
be deemed to be absolutely void, ineffectual 
and anullity. In fact itis on that assumption 
that the decree-holder and the auction-pur- 
chaser would ask the Court to confirm the 
sale. Can they then consistently plead this very 
transfer asa bar to the judgment-debtors' 
application ? A transaction which is tfeated 
by them as absolutely void cannot with good 
grace besetup asa bareagainst the judg- 
ment-debtors. So faras these proceedings 
are concerned it must be assumed that no 
valid transfer has really taken place; it 
must, therefore, be assumed thatthe in- 
terest which the judgment-debtors posséss- 
ed bas not passed from them, and that they 
will be deemed to continue to be the owners 
till confirmation. If the sale is set aside and 
the attachment also withdtawn, the private 
transfer would become valid. If the sale is 
confirmed, the auction-purchaser’s title will 
date back to thetime of tHe sale. 

In this view itis unnecessary for me jo 
express any final, opinion as to whetherethe 
words ‘by virtue ofa title acquire before 
such sale. qualify the word ‘holdifig’ only, or 
also qualify the word ‘owning’. 

Daniels, J.—1 concur in the conclusion 
that the judgment-debtor has a right to 
offer but the subsequent purchaser has not. 
It is clear that a purchaser from the judg- 
ment-debtor subsequent to an auction-sale 
cannot apply under O. XXI, r. 89, C. P, O. 
He is precluded by the terms of the rule 
as his interest was not acquired before the 
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sale. The question whether the judgment- 
debtor who has parted wath his remaining 
inéerest by a private treaty can do so is more 
difficult ahd there is much to be said on 
the literal mearfing of the rule for the view 
taken in Ishar Das v. Asaf Ali Khan (1). 
Two questions have to be considered.’ The 
‘first is whether, the words “owning such 
property” would refereto the time of auction- 
sale,or to the time wherf the application 
js made. Grammatically they can apply 
only to the latter date. Moreover, if they 
were intended to apply to the date of sale 
there could be no reason for altering the 
words of the former Code “any person whose 
immoveable property has been sold”. The 
second question is who is to be regarded as 
the owner at the date of the application 
under the circumstances mentioned in the 
reference. Now, in the first place, it is clear 
that for the purposes of the rule the judg- 
ment-debtor is treated as the owner not- 
withstanding the existence of the un- 
confirmed auction-sale. The words “owning 
such property,” with reference to a time im- 
mediately after the auction-sale must apply 
either to the judgment-debtor or to the 
auction-purchaser. The latter cannot pos- 
sibly have been intended, The auction -pur- 
chaser is not a person who is likely to want 
a deposit of 5 per cent. of the purchase 
money andthe entire decretal amount in 
order to get a gale to himself set aside, 
The only question which remains is whether 
the judgment-debtor ceases to be the person 
owning the property within the meaning of 
therule by reason ofa subsequent private 
transfer, . 

e In considering this question the govern- 
ing consideration to my mind is s. 64 of 
the Code which makes any private transfer 
void as against all claims enforceable under 
the attachment. The sale was held in con- 
tinuation of a previous attachment. The 
claim of the auction-perchaser is, therefore, 
a claim enforceable under the attachment, 


private transfer cannot, therefore, confer 
title ondhe purchaser as against either of 
these parties. I, therefore, agree with 
Sulaiman, J., that for the purpose of a pro- 
ceeding under r. 89, the object of which 


is to get the sale set aside on the condition . 


of compensating the purchaser and paying 
off the full amount due tothe decree-holder, 
it cannot operate to divest the judgment- 
*debtor of such ownership as remains to him 
after the auction-cale, 


. ik . 
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I ame conscious that it is paradoxical “1 
hold that a judgment-debtor, who canno 
in any event ultimately retain the property — 
is treated as still owning it for the purpose- 
of the rule, but the fact that the rule hamm 
been construed in half a dozen differen 
ways by different Judges sufficiently show» 
that it is impossible to find any constructionem 
to which no objection can be taken. The 
construction adopted above, which is sub- 
stantially that of my brother Sulaiman 
and that taken by Batchelor, J. in Pandu- 
rang Laxman Uphade v, Govinda Dada 
Uphade (2) is least open to objection and 
best carries out the intention of the Legis- 
lature. I agree with Mr. Justice Sulaimna 
that our judgments in this case should be 
placed before the Rulé Committee with a 
view to the amendmentof the rule. ; 

By the Court.—The questions for- 
mulated by the District Judge in this re- 
ference were:— 

(1) Can a judgment-debtor make an ap- 
plication under O. XXI, r. 89? : 

Our answer to this question is—Yes. 

(2) Can a purchaser from a judgmet- 
debtor subsequent to the date of the sale 
apply under this rule? 

Our answer to this is—No. , 

Let these answers be returned to the 
District Judge together with copies of 
orders. 


R. L. Reference answered. 





LAHORE HIGH COURT, 

LETTERS PATENT APPEAL No. 253 oF 1923. 

November 12, 1925. i 
Present:—Sir Shadi Lal, Kr., Chief Justice, 
e and Mr. Justice LeRossignol. 
ISHAR DAS AND ANOTH3R—OBJECTORY — 
APPELLANTS 
TETSUS 
PARMA NAND— DEOCREE-HOLDER— 
PANNA LAL—JULGMENT-DEBTOR— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 6. 47—“Re- 
presentative,” meaning of—Dismissal of claim by 
purchaser from *judgment-debtor of property attached 
—Appeal, 

The expression “representative” in s. 47, C.P: C. 
has a more extended meaning than "legal repreeenta- 
tive’ and includes also a “xepresentative-in-interest.” 
fp. 31, col. 2.J 

A purchaser of the rights of the judgment-debtor 
in the property under attachment is sə representative 
of the judgnient-debtoy and an order dismissing hig 

e 


(98 I. O. 1928) 


claim to the said property is appeal ble as one passed 
‘ander 8.47, GP, ©. Ubid d.) SEA 

Gur Prasad v. Ram Lal, 21 A. 20; A. W. N. (1698) 
160; 9 Ind. Dee. (x. s.) 723, Mathewson v. Uobardnen 
Tr ibedi, 28 G. 492: 50. WN. 654, Paramananda Das 
v. Mababeer Dossji, 20 M. 378; 7 M. L. J. 89; 7 Ind. 
Dec. (x. 3.) 269, Kuppana. Kautdan v. Kumara 
Kavundan, 7 Ind. Cas. 418; 34 M. 450; 8 M. L. T. 240; 
(1910) M. W. N. 574; 20M. L. J. $61, Yeferred to. 

Madho Das v. Ramji Patah, 16 A. 206; A. W. N. 
(1894) 84; 6 Ind. Dec. (x. s.) 186 and Bhamphul Devi 
v. Harbakhsh Singh, 14 Ind. Cas. 40; 64 P. R. 2912; 113 
P. W. R. 1912, distinguished. 


Letters Patent Appeal agairst the judg- 
ment of Mr. Justice Martineau, dated the 
25th October 1923. 

My. M. S. Bhagat, for the Appellants. 

Mr. Badri Das, for the Respondents. 


JUDGMENT.—The facts, which are 
relevant to the question of law involved in 
this appeal, lie within a narrow compass. 
. The first resporident, Parma Nand, ob- 
tained asimple money-decree against the 
second respondent Panna Lal; and in exe- 
cution of that decree he, seeks to have 
certain land sold which he had attached 
before judgment. This land was under 
mortgage to the appellants whose rights 
as mortgagees are not disputed, but the 
appellants maintain that they have pur- 
chased the equity of redemption, and con- 
tend that, although the purchase was made 
after the attachment of the property by 
the decree-holder, the attachment was. in- 
valid and the land cannot be sold® in 
execution. 

The Subordinate Judge has pronounced 
his opinion in favour of the validity of 
the attachment and he has accordingly 

disallowed the claim preferred by the 
appellants. The question for determination 
$® whether the order rejecting the claim 
ean be held to be one passed unders. 47 
of the C. P. C. and can form the subject 
of an appeal, or whether itcan be set aside 
only by a regular suit. 

Now, a perusal of s.47 makes it abso- 
lutely clear that two conditions must be 
satisfied before a Court executing the 
detree can adjudicate upon a dispute 
under that section. In the first place, 
the matter in dispute must relate to the 
execution, discharge or satisfaction of the 
‘decree, and this “condition is admittedly 

satisfied in the present case. The second 
condition is that the question to be deter- 
mined must arise’ between the decree- 
holder or his representative on the one side 
and the judgment- debtor or his represent- 
ative’ on the other. The learned Judge 
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against whose AAN “this appeal unden 
cl. 10 of the Letters Patent has been 
preferred, holds that the appellante are not. 
the representatives gf the fudgment-debtor 
within the meaning ofs. 47, and they can- 
not consequently prefer an appeal against 
the order of the Court executing the decree. 

Now, it hag been repeatedly held that 
the expression .‘representative¥ jn s. 47 
has a mote. extended meaning than a 
“legal representative ” and includes also a 
representative- -in-interest. An assignee from 
a judgment-debtor of property belonging 
to him and dffected by the decreeis a 
representative of a judgmeht-debtor within 
the meaning of, the section. Such an 
assignee stands in the shoes of the judg- 
ment-debtor and is bound by the decree so 
far as the property assigned to him is con- 
cerned. Heis subject to the same liabilities 
and is entitled to exercise the same rights 
as his assignor, the judgment-debtor. This 
principle hasbeen affirmed in several judg- 
ments, vide, inter alia, Gur Prasad v. Ram 
Lal (1), Mathewson v. Gobardhan Tribedi 
(2), Paramananda Das v. Mahabeer Dossji 
(3) and Kuppana Kaundan v. Kumara 
Kavundan (4). 

The learned Counsel for the respondent 
invites our attention to the judgment in 
Madho Das yv. Ramji Patak (5) which was 
followed by the Punjab Chief Court in 
Bhamphul Devi v, Haxbakhsh Singh (6), but 
the learned Judges of the Allahabad High 
Court who decided the case of Gur Prasad 
v. Ram Lal (|) point out that, in the course 
of the delivery of the judgment in the 
caseof Madho Das v. Ramji Patak (5) the 
fact of the property being under attach- 
ment atthe time of the purchase was not 
present to the mind of the Céurt. 

There can be no doubt that a purchaser 
from the judgment-debtor of his property 
is neither under attachment nor. 
otherwise affected by the terms of the decree 
cannot be held to be a representative of the 
judgment-debtor, and the case reporéd as 
Bhamphul Devi v. Harbakhsh Singh (6) is 
one of that description, e 
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In the ease before us the appellants are 
purcgasers of the attached property, and 
we have no hesitation in holding that they 


“are the representatives of the judgment- 


debtor as contemplated by s. 47 of the C. 
P.O. We accordingly accept the appeal 
and, setting aside the judgment of the 
Single Bench, we remit fhe case for deci- 
sion #n the merits. The respondent decree- 
holder must pay the costs incurred by the: 
appellants in this Court. 


R. L. Appeal accepted. 





OUDH CHIEF COURT. 
SECOND EXECUTION or DECREE APPEAL 
No. 72 or 1925. 

January 21, 1926, 
Present:—Mr, Justice Ashworth. 
SURAJ DIN—JUDGMENT-DEBTOR— 
‘APPELLANT 
Versus 
KHUSHAL GHOSI—Decrrz-Honiper— 
RESPONDENT. 

Civil Procedure Code (et V of 1908), s. 47 (2)-- 
Execution of decree—Nullity of decree, plea of, whe- 
ther can be entertained—Remedy. 

It is not permissible for an Execution Court to go 
into the question of the validity of the decree in 
execution proceedings. [he only remedy ofa judgment- 
debtor who sets up the plea that the decree is a nullity 
is to bring a separate suitto obtain a declaration to 
that effect. 

` Second execution of decree appeal against 

an order of the Subordinate Judge, 

Sultanpur, dated the 13th November 1925, 

upholdiug that of the Munsif, Sultanpur, 

dated the 12th September 1925. 

. Mr. Natmullah, for the Appellant. 
JUDGMEN'’I.—This second appeal 


‘arises out of an application for execution 


of a decree as a agajnst the appellant’s 
father Pudai, Pudai got adecree on the 
basis of a simple money bond against the 
respondent's father, Pherai. Pherai ap- 
pealed with success to the late Judicial 
Commissioner’s Court, and costs were 
decreed against the appellant’s father, but 
during the pendency of this appeal Pudai 
had died, and the present appellant Suraj 
Din was’ not brought on the record as his 
legal representative, nor wa8 any one else 
brought on the record in that capacity. 
It. has, therefore, been objected by the 
appellant that the decree against the 
assets of lis father wasa nullity, and that 
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no execufion of that decree can be drdered 
against the essets of his father which are 
in his, the appellant’s, hands. Both the 
lower Courts have rejected the objection 
on the greund thatan Execution Court 
cannot go into the question of the nullity 
of a decree. In this appeal two questions 
arise. The first is whether that decision 
is correct, and the second is whether in 
the circumstgnces of the case, the Courts 
below, or one of them, should not have 
treated the objection under s. 47 (2) of the 
C. P. C.,as a suit fora declaration that the 
decree against the appellant's father was a 
nullity, . e 

As to the first point, there are, no doubt, 
rulings of other Courts that an Execution 
Court is not debarred ‘from holding a 
decree, which it is asked to execute, to be 
a nullity. There is, however, authority for 
the contrary proposition. Whatever may 
have been the case before the addition 
of sub-s, (2) tos. 47 of the CO. P. C., it ‘ap- 
pears to me that the addition of- this 
provision was designed to meetthe case 
where aplea of the nullity of a decree’ 
was set up. Iam of the opinion that it 
is not permissible for an Jéxecution Court 
to gointo the question of the validity of 
the decree, and that the only remedy in 
such acase should be the bringing of a 
separate suit. I hold that sub-s. 2 ofs. 47 
contemplates the bringing of a separate 
suit. < i 

As to the question whether either of the 
Courts below should have had resort to the 
power provided by sub-s. 2 of s. 47, it ap- 
pears that no application to the. Court to do 
this was made in the Court of first heayjng, 
It is not clear whether any such appli- 
cation was made to the lower Appellate 
Court, but the lower Appellate Court con- 
sidered the matter and held that there was 
“no advantage either way in doing so.” I 
consider that the Court of first hearing, in 
the absence of any request, could not be 
saidto have failed to exercise a jurisdic- 
tion, that it should have exercised, by not 
taking any action unders. 47 (2). As re- 
gards the lower Appellate Court, it was 
certainly entitled to.refrain from taking 
such action in appeal, For the above 
reasons, I dismiss this appeal under O. 
XLI, r. 11. ' 

ZK. Appeal dismissed, 
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CALCUTTA HIGH COURT. 
FULL BENCH. 
January 5, 1926. 

Present :—J ustice Sir Hugh Walmsley, Krt., 
Mr, Justice Rankin, Mẹ Justice 
Cuming, Mr. Justice B, B. Ghose 

and Mr. Justice Chakravarti. 
COLIN MACKENZIE MACKAY 
— ACCUSED —PETITIONER . 
VETSUS = 
_ _ EMPEROR—Opposite PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 4, 476, 
687 —False evidence by witness—Complaint by Magis- 
trate to himself —Transfer of case to another Magistrate 
~——Irregularity—tlllegality. 

The Ohief Presidency Magistrate, Calcutta, being 
of opinion that a witness in a trial before him had 
been guilty of perjury made a complaint in writing 
under s. 476, Cr. P, O., and forwarded the same to 


himself as the Chief Presidency Magistrate; and im- 9 


mediately afterwards transferred the same to the Third 
Presidency Magistrate for disposal, who committed 
the accused tothe High Court Sessions for trial. The 
accused alleged that the commitment was illegal, but 
his objection was overruled and he was convicted : 

TTeld, Per Curiam (Rankin and Chakravarti, JJ., 
dissentiente), that-although technically the Chief Pre- 
sidency Magistrate made a mistake, the procedure 
adopted by him wassubstantially correct as he made the 
complaint and received it, and, in the absence of any 
prejudicé caused to the accused, it was nothing worse 
Ta a aaa which could be disregarded. [p. 

, col. L É 

Per Rankin, J—A document which is not addressed 
to a person other than the writer is not a complaint 
either in the ordinary sense or in the sensein which 
the word is used in s. 476 of the Cr. P.@ he 
meaning of s. 476 is that a Judicial Officer minded to 
initiate proceedings for offences therein described 
must initiate them before another person who is a’ 
Magistrate of the First Class having jurisdiction and’ 
must do so by making and forwarding a complaint to 
him. [p. 34, col. 2.] 


Mr, A. K. Basu, for the Petitioner, 
Mr. B. Roy, for the Crown. 


JUDGMENT. 

Walmsley, J.—The petitioner gave 
evidence in a case tried by the Chief Presi- 
dency Magistrate. Part of his evidence 
was regarded as false and the learned Magis- 
trate deemed it necessary to take proceed- 
ings under s. 476, Cr. P.O, He according- 
ly drew up a complaint. This complaint 
he preferred in his own Court and then he. 
transferred it to Mr. Khan, Presidency Ma-, 
gistrate, for disposal. The latter issued 
process, held an enquiry and committed 
the petitioner for trial, Objection was. taken 
at the trial that the commitment was illegal, 
but the Presiding Judge, Mr. Justice B. B, 
Ghose, overruled- the objection. The peti- 
tioner was then tried and convicted. The 
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learned Advocate-General-*under the pro~ 


visions of cl. 26 of the Letters Patent has.” 


granted a fiat’ certifying that in his judg-: 
ment the questions whether,under $} 476, 
Cr. P. O., the Chief Bresidency Magistrate 
was competent to make a complaint to him- 
self .or take cognizance of the said case and- 
transfer the same and whether the Third 
Presidency Magistrate {that is, Mr. Khan). 
was competent, ufider the law, to eommit 
the accused for trial to thé Sessions, should 
be further considered by the High Court,” < 

It is worth noting at the outset that one 
piece of information given to the learned. 
Advocate-General was incerrect; process 
was issued by Mr. Khan and not by the 
Chief Presidency Magistrate himself. : 

The contention on behalf of the peti- 
tioner is that the Chief Presidency Magis-. 
trate's procedure was illegal, and that the- 
commitment and the conviction must neces-. 
sarily be bad. 

As Presidency Magistrates are not Magis- 
trates of the First Class under the provisions 
of s. 6 of the Code, the wording of s. 476, 
Cr. P. O., would present difficulty in a case 


where the false evidence is -given before the ` 


Ohief Presidency Magistrate himself, if. 
there were only one Chief Presidency Magis-- 
trate, butat the time there was an Ad- 
ditional Chief. Presidency Magistrate, and 
apparently the complaint-might hate been- 
forwarded to him. That is what I think the, 
learned Magistrate shotld have done. He 
did not do so, however, and we have to con-- 
sider whether the course adopted was such‘as’ 
to vitiate.subsequent proceedings, a 

It is said that there was tio complaint, 
because a person cannot complain to him- 


self. Ordinarily a complaint: impliés “at ` 


è 


least three persons, a person complaining, 
a person against whom the complaint is 
made and a third person to whom the com 
plaint is addressed. In the Code the word 


e 


> 


H 


is defined thus: “A complaint means the ~ 
allegation made orally or in writing to a” 


Magistrate with a view to his taking acgion e" 


under this Codethat some person has*com- 
mitted an offence” The same implication. 
is contained in this definition, but it is a 


me 


narrow view to hold that there was no com-~, | 


plaint because the Magistrate preferred it in 
his own Court. It is-more important to 
consider what he did after preferring it: 
and it is clear that he at once sent the com- 
plaint to Mr. Khan for disposal; in otber 
words, the learned Magistrate after making 
the complaint was careful to abstain from- 


. 7 . e 


34. 
himself making &ny order adverse to the 
* petitioner. Then the argument is that he 
took cognizance of the complaint before 
` transferring itéo Mr, Khan. The expres- 
sion “taking cognizante” is not defined or 
explained in the Code, and the argument 
that the Chief Presidency Magistrate took 
cognizance of the complaint is founded on 
the words, of s. 192 which infply that a Magis- 
trate c® only transfer cases ef which he 
has taken cognizance, This argument 
appears to be teehnically correct, and it 
leads us to this conclusion that the only 
acts of the Chief Presidency Magistrate to 
which exception can be taken are that he 
received the complaint from himself and 
forwarded it to Mr. Khan for disposal. 
“In the hands of Mr. Khan the complaint 
was like any other complaint, save that a 
preliminary enquiry under s, 202 wasbarred. 
Mr. Khan had full authority to dismiss it or 
to issue process: he decided to issue process 
and there is no reason to suppose that in 
thaking that decision he did not apply his 
mind judicially tothe allegations made in 
the complaint. 
` The question we have to decide is whe- 
ther there has been such a failure to com- 
ply with the terms of the law as to render 
the proceedings bad. For the petitioner it 
is said that the procedure was illegal, and 
that thé illegality was of such a character 
gs to go to the root of the case. : 
In my judgment “such a description of 
what was done is extravagant. Technically 
. I think the learned Magistrate made a mis- 
take, but substantially his procedure was 
correct: he made the complaint and receiv- 
ed,it, but then he refused to pass any 
order himself for the issue of process. An- 
other Magistrate decided that process should 
issue and afterwards held a proper enquiry. 
It is not seriously suggested that the peti- 
tioner suffered any prejudice. I think, 


` therefore, that the, learned Magistrate com-- 


5, mitted nothing worse than an irregularity, 
ewhigh may be disregarded. - 
- Thêre is another aspect of the matter. 
Mr. Justice Ghose observed that ifhe gave 
effect .to the objection, there would be a 
fresh enquiry perhaps beforethe same Magis- 
trate, and he decided to go on with the 
trial, I doubt whether there was any other 
course open to him. Jam disposed to think 
* that the petitioners remedy was to move 
this Court in its revisional capacity to 
quash the commitment. Ido not, however, 
‘yest my judgment on this view, but on the 
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ground that there was, in substance, .com- 
pliance with the provisions of the Code. 

Rankin, J.—When the Chief Presi- 
dency Magistrate decided to make the com- 
plaint in this-case to himself, he adopted a. 
course unknoWn to the law. A document 
which is not, addressed to a person other 
than the writer is not a complaint either in 
the ordinary sense orin the sense in which 
the word is used in s. 476 of the Or. P. C. 
The fact that the word “complaint” appears 
in the heading or in any other part of the 
document does not make it a complaint or 
bring itany nearer to being a complaint. 
It is not an allegation made toa Magistrate 
[s. 4 (1) (h)]. Such a document is not mere- 
ly irregular or defective as a complaint; it 
is one of which the general. character and 
governing intention are not those of a com- 
plaint. The meaning of s. 476 is that a - 
Judicial Officer minded to initiate proceed- 
ings for offences therein described must 
initiate them before another person who is 
a Magistrate of the First Class having juris- 
diction and must do so by making and 
forwarding a complaint to him. 


However much or little is meant in sie” 
Or. P. C., by “taking cognizance of an 
offence” or “taking cognizance of any case” 
or “taking cognizance of an offence or com- 
plaint” the mental act of a person scrutinis- 
ing hiS own “complaint” and determining to 
take action thereupon is materially differ- 
ent from ‘anything contemplated by the 
Code. A complaint under s, 190 is some- 
thing received by a Magistrate and “cogniz- 
ance of complaint’ imports and implies 
this. The course taken in this case is not 
substantially different from the process ef 
taking cognizance upon the Magistrate's 
own knowledge or suspicion (s. 1980)—a pro- 
ceeding which ss: 476 and 195 clearly for- 
bid. In another view it is much the same 
as if Mr. Roxburgh had laid'a complaint: 
before Mr. Khan and Mr. Khan had proceed- 
ed to deal with it notwithstanding that he 
is not a Magistrate of the First Class. . 


Again an order whereby a complainant 
transfers his own complaint to a Judicial 
Officer of his own choosing for investigation 
and disposal cannot be ° otherwise describ- 
ed than as an illegal order. As against an 
accused an order of transfer is: by itself no 
foundation of criminal jurisdiction, but 
apart from this consideration, the order in 
the present case, though not within,s. 556, 
was such that the accysed waa not obliged 
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“to regard it as conferring jurisdjction upon 
anyone ordndeed as operating anything. 
Iam not aware of the difficulty of apply- 
ing or of correctly appreciating new pro- 
visions in ‘our lengthy and meticulous 
Procedure Code, nor of the“ stress under 


which the Court of the Chief » Presidency ` 


Magistrate has to transact a great volume 
of business. It isnot difficult to see that in 
a case like this the notion of making a tom- 
pa to the complainant ° himself may 

ave seemed a very harmless adaptation of 
the ordinary course. It may, I think, be 
conceded that in this very case the same 
enquiry and the same commitment might 
and probably would have.resulted if the 
_ proceedings had been held in accordance 
with law. Still it remains undeniable that 
the Statute for reasons of policy has laid 
down—and this partly if not wholly in the 
interest of accused persons—that no pro- 
eeedings under s. 195 of the Indian Penal 
Code shall be had except upon certain con- 
ditions: that these conditions were at no 
time fulfilled: that no one had any right 
or duty in their absence to hold any Magis- 
terial enquiry into the alleged offence of 
this accused and that Mr. Khan had in law 
no more valid ground for exercising with 
regard to it his general jurisdiction as a 
Presidency Magistrate than any other Presi- 
dency Magistrate. The proceedings rom 
beginning to end were illegal in the sense 
that the Statute had expressly forbidden 
them to be had, Their commencement and 
continuance was a breach of public order— 


in principle a grave breach, if not in result. . 


In these circumstances thé accused was 
committed to the High Court and tried by 
my brother Ghose and a Special Jury at 
the Fourth Criminal Sessions of 1925, 
Before the plea of the accused was taken it 
was objected by Counsel on his behalf that 
the commitment was illegal. In the 
Advocate-General’s certificate this is de- 
scribed—with what accuracy I will not stop 
to consider—as a plea in demurrer. In any 
case ‘the learned Judge overruled it. The 
accused was thereupon called on to plead 
and after pleading not guilty was convicted 
on the evidence and sentenced to one year’s 
imprisonment. ; : 

The certificate of the Advocate-General 
under cl. 26 of the Letters Patent refers 
to us these questions—(t) whether under 
s. 476 the Chief Presidency Magistrate was 
competent (a) to make a complaint to him- 
self, or (b) take edgnjzance of the case, and 
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(c) transfer the same. (2) whether the Third , 
Presidency Magistrate was competent, under 
the law, to commit tle accused for trial to 
the Sessions. . . 
It is plain enough? that this last ques- 
tion was answered in the affirmative at the 
trial by the learned Judge. Itis not per- 
haps quite so clear that the other questions 
—for they are mpre than one—weye an- 
swered in the affirmative by the learned 
Judge. Ithink, however, that they were, 
having regard to the argument for the 
Crown which his judgment recites and to 
the fact that the learned Judge was not per- 
suaded that the Statute cont&ined any pros 
vision applicable tothe case of an alleged 
offence under s. 195 of the Indian Penal 
Jode, when it is charged as having. taken 


“place before the Chief Presidency Magis- 


trate himself. 

Most unfortunately the attention of the 
learned Judge was not called to s. 18 (4) of 
the Cr. P. C., as it now stands nor to the 
fact that action had been taken under it 
to appoint an Additional Chief Presidency 
Magistrate with power to receive complaints 
under s. 476. No doubt but for s. 18 (4) the 
Court would have had to choose between 
the view that persons committing perjury, 
before the Chief Presidency Magistrate, 
could not be prosecuted at all and the. view 
that he could make a complaint to himself 
and himself take cognizgnce of the case. I 
must not be understood to express any 
opinion as to what would have been the 
correct answer to this dilemma. But. now 
that the whole matter has been cleared up 
it is manifest that there was no necessity ar 
justification for any departure from ordinary 
procedure, y 

In my opinion the answer to’all thé ques- 
tions raised by the Advogate-General’s cer- 
tificate is in the negative. The Chief Pre- 
sidency Magistrate was no more competent 
to complain to himself than to complain of 
himself. He was not competent to take 
cognizance of the alleged offence on his own 
complaint any more than he was competent 
to do so on his own knowledge og suspicion. 


-His order of transfer had a separate and’ 


indepefident illegality of its own and con- 
ferred no authority of any sort on Mr. 
Khan. So far asthe accused is concerned 
his right, unlessand until something happen- 
ed to abridge his right, was to regard the 
proceedings before Mr. Khan as being whdl- 
ly unauthorized by law, Mr. Khan at ‘the 
time when he mads his commitment order 


* 36 


was not competent under the law to commit 
the accused for trial. P 

On this view there'has been error in the 
decision of these points of law decided by 
the Courts of Original Criminal Jurisdic- 
tion and referred by the Advocate-General 
to be further considered by the Court. Ac- 
cordingly under cl. 26 of,the Letters Patent 
this Beach has power tp pass such judg- 
ment and sentence as to it shall seem right, 
« In my judgment the correct order is to 
set aside the cofviction, and all the pro- 
ceedings from the commencement including 
the so-called “complaint,” and to direct that 

*the accused Pe released. 

So far as I understand, the objections to 
this. course are two. . 

First, it may be said that the learned 
Judge had no power or duty to enquire into 
the validity of the commitment and that 
although he may have proceeded upon 
etroneous reasons his actual decision to 
proceed with the trial was correct. 

- Secondly, it may be said that the defects 
in this case should be treated as coming 
within s; 537 ofthe Code. . 

In my judgment effect shouldnot be given 
to either'of these objections. (1) Section 215 
of the Cr. P. C. enacts that a commitment 
oncé made under s. 213 by a competent Ma- 
gistrate can be quashed by.the High Court 
only and only on a point of law. It is not 
necessary for the present purpose to decide 
whether in the case of acommitment to the 
‘High Court an application to quash should 
be made to the Appellate Bench or to the 
Judge for the time being exercising Origin- 
al Crithinal Jurisdiction: In Phanindra 
Nath Mitra v. King-Emperor (1) Brett, J., 
thought it doubtful whether the Appellate 
Side of this*Court had power to quash such 
a commitment. «On the other hand, Spen- 
cer, J., in Crown Prosecutor v. Bhagavathi 
(2) held that the application should be made 
on the Appellate Side an@ it was according- 
ly made and determined before a Divisional 
Beych. I find from the Minute Books of 
the Crown Office that in the caseof R. v. Chabi 
Fletcher; eJ., sitting at Sessions in May 
1919 being of opinion that the, alleged 
offence had been committed, if at all, outside 
the jurisdiction of the Committing -Magis- 
trate and of this Court adjourned the case 
to enable anapplication to be made on the 


*(1) 1 Ind. Cas, 469; 36 C.48; 12 C., W. N. 1014; 8 
Or, L, J. 221. | - 

(2) 48 Ind. Cas. 337; 42 M, 83; 35 M, J. J, 559; (1918) 
M, W. N. 8710;49 Or. L. J. 997; 9 L. W, 14, 
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Appellate Side to have the commitment set 
aside. Againin February 1912, Stephen, 
J., sitting at Sessions, on being informed 
that the evidence against the first of 
several accused had not been taken‘by tlie 
Magistrate fn presence of the first accused 
held that “the commitment was not legal 
and must be quashed and the first accused 
will not be tried with the others at this 
trial. As the Crown does not proceed 
against him Ire is discharged.” [R.v. Maha- 
dev Bhujah.] It seems tobe reasonably 
clear that if the present case had been 
committed to a Court of Sessions the Sessions 
Judge if he thought the commitment bad 
would have referred it to the High Court, 
Now the learned Trial. Judge having de-- 
cided that the commitment was not illegal 
did not .have occasion to apply his mind, 
and so far as I see,-did’notapply his mind, 
tothe question whether-he should proceed- 
on an illegal commitment. His decision 
took away all ground for an application 
that.an order like thatmade by Fletcher, J., 
or Stephen, J., might be made here. It is 
nothing to-the point to.say that the nature ` 
of the objection in the previous cases’ to 
the order of commitment was distinguish- 
able from the nature of the objection in the 
present case, I will assume—though I am 
far from -asserting—that- a commitment 
made by a Magistrate clothed under s. 206 
with a general or formal jurisdiction to 
make commitments, if made in respect of an 
offence alleged’ to have been committed 
within his jurisdistion and to-a Court by 
which such offerte is triable, cannot be 
quashed by the Sessions Judge. I will as- 
sume further—though, again, I donot asgert 


-—that in such a case no plea to the jurisdic- 
. tion. can be made bythe accused in respect ` 


of any illegality in the previous proceed- 
ings. I will take it also that an accused is 
not entitled as of right to an adjourn- 
ment of the trial in any circumstances such 
as herearose. Even so, in a regular appeal 
the question and the only question besides ' 
the legality of the commitment would have 
been whether s. 587 of the Cr. P. O., applied 
to this case and no other question would’ 
have arisen even if objection had‘not been 
taken at the trial. Now what is the differ- 
ence of position under cl. 26 of the Letters 
Patent and upon the present- certificate of 
the Advocate-General? Itis only that we ` 
cannot interfere unless a point of law- refer- 
red to us has been wrongly decided by the 
Trial Judge, given that Gur right and duty 


~ 


. Appeal or Revision to do. 
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in pasaingjudgment issubject tano extra- 
ordinary limitations. An errorinlaw which 
has had no consequences prejudicial to the 
accused would warrantno interference with 
the conviction. Butin the case before us 
I cannot bring myself to doubt? that if the 
attention of the learned Judge had been 
drawn tos. 18 of the Or. P. C., and the 
provision made thereunder, he would have 
made short work of any supposed difficulties 
as to his proper course. Had he thought 
the Magisterial proceedings to be contrary to 
law andthe commitment unauthorized, one 
may respectfully presume that he would 
have taken some steps with a view to termi- 
nate an illegal prosecution. . If he had de- 
cided that the legality of the Magisterial en- 
quiry and the validity of the: commitment 


.Were questions that he could not determine, 


one may respectfully presume that he would 
at least have considered whether the correct 
Procedure was so clear and the accused's 
objection so little meritorious that his rignt 
to object should be treated as at an end and 
the trial held. In fact the learned Judge 
proceeded with the trial because he held 
the complaint and commitment good. That 
his decision produced no consequences to 
the prejudice of the accused is an impossi- 
le contention. I donot myself presume to 
bb that had he thought the commitment 
rregular—let alone illegal—he wouldshaye 
exacted from the prosecution the same seru- 
pulous care of the prisoner's legal rights as 
was shown in thecase already referred to 
before Stephen, J. In that case the evidence 
of two witnesses which had been taken in 
the presence of co-accused was read over to 


\ the first accused instead of being taken over 


again. I would point outthat Counsel for 
the Crown thought it his duty to point out 
this defect, and the Judge thought it his 
duty to see that the prisoner was not tried. 
In my opinion that is the right view. 

(2) It remains only to deal with s. 537 of 
the Or. P.O. It was argued by learned Counsel 
for the accused thatthis section cannot be ap- 
plied under ¢l. 26 of the Letters Patent. The 
section, however, is not an enabling section 
but one which consists of a prohibition. 
I see no reason to suppose that we are 
obliged under the Letters Patent to do 
what thig section prohibits a Court of 
It matters no- 
thing, in my opinion, whether this Bench 
is sitting on appeal or revision within the 
exact meaning of s. 537, but the leading 
case upon this section [Subrahmania Ayyar 
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v. King-Emperor (3)] seems sufficient to 
show that s. 53% is applicable under cl,.26 
of the Letters Patent: ae hr 

In my judgment the commitment in this 
case was not merely {irregular but illegal 
and auy Oourt having jurisdiction to quash 
it would have erred in law if it had refused 
to quash it. As the case stands at this 
moment no Court can take cognizance of 
the alleged offence because there has been 
no complaint such as would entitle it so. 
to do under s. 190 of the Or. P. O. There 
is here no question of error, omission or 
irregularity in the complaint, The proceed- 
ings have been had throughofit in .defiancee 
of the express provisiens of the Code and 
of fundamental ‘principles of law. They 
have been had coram non judice ; and save 
“for limited and special purposes which 
have reference for the most part to persons 
other than the accused they are not judi- 
cial proceedings in any exact sense of the 
words. ` 


It is true that in the case of In re 


Khamir (4) a commitment to the Court of 
Sessions which was made so far as can bè 
seen in obedience to an illegal order of 
the Sessions Judge and without any en- 
quiry whatsoever was held by a Division 
Bench of this Court to come within s. 283 
of the Or. P. ©. of 1872. “These are, no 
doubt,” says the judgment, “serious ir- 
regularities, and more gspecially the first, 
which is a direct transgression of the law; 
and if they had been brought to the 
notice of this Oourt before the trial had 
taken place, the commitment, would pro- 
perly have been quashed.” It stems to 
me to beaserious question whether this 
decision did not go beyond “the remedy- 
ing of mere irregularities,” to usé Lord 
‘Halsbury’s words in the,subsequent case 
[Subramania Ayyar v. King-Emperor (8)] 
but in any event it would be a further and 
an unwarrantablestep to teat the case be- 
fore us in the same manner notwithstanding 
the objection made and overruled at „the 
trial. 

Cuming, J.—This is an application 
under çl. 26 of the Letters Patent on a 
certificate from the Advocate-General ask- 
ing the Court to review thé case of one 
Colin Mackenzie Mackay who-.was found 


(3) 25 M.61; 50. W.N. 866; 11 M” L, ‘J. 233; 3 
Bom. L. R. 540; 28 I. A 257; 8 Sar: POs. 160% 2 
Weir 271 (P. C.). 2 

G) 7 0. 632; 10 O. L. R, 8; 6 Iud. Jur, 91; 3 Ind, 
Dee, (x. 8,) 974. 4 
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guilty--at the Fourth Criminal Sessions pre- 
sided over by Mr. .JusticaB. B. Ghose of 
offences. under ss, 193 and 195, Indian 
Penal Code,*and sentenced to one year's 
rigorous imprisonment, The facts are as 
follows —. ot 
“The accused Colin Mackenzie Mackay 
gave evidence in a, certain case before Mr. 
Roxkurgh, Chief Pregidency Magistrate, 
The Chief Presidency Magistrate being of 
: opinion that he had given false evidence 
took proceedings under s. 476. He drew 
up acomplaint and made the complaint to 
himself, took cognizance of it and then 
etransferred it for enquiry to Mr. A. Z. 
Khan, a Presidency Magistrate, who en- 
quired into the matterand committed -the 
accused to the High Court Sessions. When, 
the case was called on the accused for the 
first time raised the objection that the 
commitment was illegal inasmuch as the 
Chief Presidency Magistrate was incom- 
petent to make a complaint to himself 
under s. 476, Cr. P. C., and to take cogniz- 
ance of the case and, therefore, the Third 
Presidency Magistrate was incompetent to 
make the enquiry or commit the accused 
for trial. Mr. Justice Ghose overruled the 
objection, proceeded with the trial and the 
accused was found guilty and sentenced 
‘as abeve-stated. On an application to the 
Advocate-General a fiat under cl. 26 of 
the Letters Patent was obtained. The first 
point which requires consideration is whe- 
ther the case falls within cl. 26 of the 
Letters Patent, in other words has there 
been an eryorin the decision of a point or 
point @flaw decided by Mr. Justice Ghose. 
Jf there has not, the certificate is mis- 
conceived and the High Court has no 
powe? to interfere [Emperor v. Upendra 
Nath Das (5)], «What-is the error of law 
that is ascribed to Mr. Justice Ghose ? 
The error presumably is that the learned 
Judge held that the commitment was a 
‘legal commitment and proceeded with the 


mg 

ection 215 of the Code provides that a 
commitmeat once made by a competent 
Magistrate or by the Court of Sessions can 
be quashed by the High Court only and 
only on a point of law. 

Jt thus requires to be decided whether 
High Court in s.215 includes a Single 
Judge of the High Court sitting in Origi- 
nal Criminal Jurisdiction. Speaking for 


._ (5) 30 Ind. Cas. 113; 19 O. W. N. 653 at p. 666; 21 
O. L. J. 377; 16 Or, L. J. 561 (F. BJ), 
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myself I have considerable doubt whether 
it does. If then Mr. Justice Ghose had no 
power to quash the commitment being ad- 
mittedly made by a Magistrate who had: 
jurisdiction, to commit to the High Court, 
the correct procedure was to move the Cri- 
minal Benth on the Appellate Side in 
revision. This point, however, was not 
fully argued before us and I reserve my 
opinion for some future occasion if it 
arises E "EN 

To deal with the application on its merits. 
Mr. Basu argues that the commitment was 
þad, (1) because there was no complaint, 
(2) thata Magistrate cannot take cogniz- . 
ance of his own complaint, (3) that the com- 
plaint could have been made to the Addi- 
tional Chief Presidency Magistrate who had 
all the powers of a Chief Presidency Magis- 
trate, (4) that as Mr. Roxburgh ould not 
entertain his own complaint and had no 
jurisdiction to transfer it to Mr. Khan, so 
Mr. Khan had no power to commit. 

With regard to the firstand second con- 
tentions the argument would seem to be 
that it takes two persons to make a com- 
plaint—one to complain and one to hear the 
complaint. ; That there was a complaint I 
have not the slightest doubt. 

The complaint itself appears on page’ 
of the paper-book. Complaint is defin 
ip s¢4 (2), Cr. P. C., as the allegations mad 
orally or in writing to a Magistrate with a 
view to his taking action that some persons 
have committed an offence. The document 
on pags 13 certainly falls within the de- 
finition. Itcertainly is an allegation made 
to a Magistrate with the view to action 
being taken and it was made to a Magis- 
trate, 

It is argued that a Magistrate cannot 
take cognizance of his own complaint þe- 
cause a Magistrate when he takes cogniz- 
ance must consider the case judicially 
before transferring it to another Magis-, 
trate, and he cannot be held to judicially 
consider his own complaint. The expres- 
sion “to take cognizance “eis nowhere 
defined in the Code. ; 

Section 192 provides that the Chief Presi- 
dency Magistrate who has taken cognizance 
may transfer any case of which he has taken 
cognizance to any Magistrate subordinate 
to him., Section 203 provides’ that a Magis- . 
trate to whom the case is transferred may 
dismiss’ the complaint if he thinks there 
are no sufficient gounds for ;praceeding, 
otherwise he will issue his summons. Thus 
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it is quite clear that the Magistrate to whom 
the case is transferred must consider the 
case judicially before issuing process. If 
that is correct it would seem unnecessary 
that the Magistrate who took cognizance 
must judicially consider the? case before 
transferring it to some other Magistrate for 
trial. If that were so, it would mean that 
the same question would have to be con- 
sidered by two persons, viz., whether’ pro- 
cess should issue or not. Iam, therefore, 
of opinion that there is nothing in the 
Code that prevents a Magistrate from tak- 
ing cognizance of his own complaint. No 
doubt he could not try the case himself but 
in view of s. 487 (2) there w6uld seem noth- 
ing to prevent him committing the case 
for trial. This latter point, however, does 
not arise in the present case and it is” 
unnecessary to consider it. 

Even if it be conceded that he could not 
have taken cognizance himself then the 
position is that no cognizance of the case 
-was taken until the case came into the file of 
Mr. Khan. Mr. Khan is not empowered to 
take cognizance but his so doing would be 
an irregularity and notan illegality (s. 529), 
and- as such curable under s. 537. 
lt has not been seriously argued that 
owing to the procedure followed the ac- 
cused was in any way prejudiced. It was 
suggested that if the case had beep en- 
quired into by Mr, Keays, he, being ‘in 
Additional Ohief Presidency Magistrate, 
- would have taken an independent view, 
while Mr. Khan being a Subordinate 
Magistrate might feel bound to carry out 
the orders of the Chief Presidency Magis- 
trate. The suggestion hardly calls for 
sérious consideration. 

It has been contended that there was 
another Magistrate, Mr. Keays, the Addition- 
. al Chief Presidency Magistrate, who was 
empowered to take cognizance under s. 
476. I fail to see how this is of any import- 
ance. The presence or absence of another 
Magistrate who could have taken cognizance 
makes no difference to the legality or ille- 
gality of what Mr. Roxburgh did. I am of 
opinion that weshould not interfere. 

B. B. Ghose, J.—The question that 
seems to arise in this case is whether on 
the certificate of the Advocate-General the 
questions referred to in it can be consider- 
ed by this Court. Under cl. 26 of the 
Letters Patent the Advocate General may 
certify that a point of law decided by the 
Court “of Original Criminal Jurisdiction 

e 


COLIN MACKENZIE MACKEY V. EMPEROR. 
should be further considered. The ‘only 
e 
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point referred to in the certificate as de- 
cided by me i that -I overruled what has 
been somewhat inaccurately, described as 
a “ plea in demurrere' jaken on behalf of 
the accused, and allowed the trial to prò- 
ceed, The certificate of the Advocate- 
General does not require that the point 
decided by nie that the trial should pro- 
ceed should be farther considered.® It ja 
unnecessary to state what order I should 
have passed if the facts had been pregent- 
ed tome as they appear to be now. But 
the question arises as to whethera Judge, 
exercising Original Oriminal Jurisdiction 
has authority, except upder specified circum- 
stances, under the Cr. P. C., to quash a 
commitment made by a Magistrate authoris- 
ed to do so under the Code. Under s. 532 (2) 
the Judge may quash a commitment, but 
in this case there was no objection taken 
during the enquiry nor was any injury to 
the accused alleged. The Judge may also 
make an entry under s. 473 that the charge 
is clearly unsustainable which would have 


the effect of staying proceedings. If neither | 


of those proceedings can be taken, I think 
the Judge cannot refuse to go on with the 
trial. A commitment may be quashed by 
the High Court under s. 215, but this 
refers to its Appellate or Revisional Juris- 
diction, and I do not think that a* Judge 
exercising Original Criminal Jurisdiction 
can quash a commitnfent on the ground 
that it was illegal. No step to have the 
commitment quashed was taken by the ac- 
cused and so the trial had to proceed, If 
this is correct, Ido not think wescan con- 
sider the points certified by the Advocate- 
General, as we are not sitting asa Court 
of Criminal Appeal. I do aot, however, 
propose torest my decision on this ground 
alone as the question w&s not argued be- 
fore us although I invited discussion on it, 

The contentign on behglf of the peti- 
tioner is that there was no complaint and the 
Chief Presidency Magistrate acted illegal- 
ly in taking cognizance of the case, with 
the resulting consequence that the entire 
proceedings as also the subsequent trial 
are vod. I think that the document signed 
by the Chief Presidency Magistrate was a 
complaint of the offence as contemplated in 
s. 476 ofthe Cr. P. C.,and nothing could 
have been said against it if if had been 


forwarded to another Magistrate having” 


authority under the section. Asit now ap- 
pears that the Additional Chief Presidency 
i 4 
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Magistrate was flso a Magistrate of the First 
Class for the purposes of s. 476 (1), the 
Chief Presidency Magistrate should have 
forwarded the complaint to him. But the 
question is what is the consequence of his 
omission to do so? Itseems to me that 
taking cognizance of acase under the Code 


does not involve any judicial act on the 


‘part of the Magistrate. a Magistrate is 
empowered under s. 190 and the offence 
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complained of is. brought to his notice in- 


the” prescribed manner the Magistrate is 


-bound to take cognizance of the case. His 
judicial act commences from the proceed- 


ings to be taken under s. 200. But in a 
case like the presegt the complainant is 


‘not required to be examined. The Magis- 


trate to whom the case was transferred 
ould take every -judicial action that a 
Magistrate taking cognizance of the case 


could do, 4. e., postpone the issue of pro- 


cess or dismiss the complaint if he thought 
fit. The Chief Presidency Magistrate did 
nottake any judicial action inthe matter be- 
fore transferring it tothe Third Presidency 
Magistrate. Moreover, it does not seem to 
me that taking cognizance of the case by 
the Chief Presidency Magistrate was illegal. 
Under s. 487, sub-s. (2) he might himself 
commit the case to the High Court, and 
this implies that he must take cognizance 
of the’ case and take all further steps lead- 
ing tothe commitment. The irregularity 
in his procedure wa’ that instead of himself 
committing the case, he transferred it to 
another Magistrate. The case was not tried 
hy the Magistrate. The principlelaid down 
in s. 48% appears to be that the Magistrate 
should not try any person for an offence 
committed before himself but he may take 
all necessary» steps for the commitment of 
the case to the -Court of Sessions. or the 
High Court if he is empowered. to commit, 
I do not, therefore, think that the commit- 
ment or the spsequent frial was illegal 
and the irregularity referred to would be 
cGuyed under s. 532 (1).of the Cr. P,. C. I 
agre®.with the decision of Walmsley, J. 
and Cuming, J. 

Chakravarti, J.—I agree with the 
conclusion arrived at by my learnéd bro- 
ther Mr. Justice Rankin and, as I had-the 
advantage of reading his judgment, I do 
not think it leaves out anything which I 
can usefully add, 7 : 

N.H, 


Order accordingly. 
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PATNA HIGH COURT. 
CRIMINAL Revision No. 417 or 1925. 
` October 23, 1925. 
Présent:—Justice Sir Jwala Prasad, Kr. 
JANG BAHADUR SINGH AND, OTHERS 
e — PETITIONERS 
Versus 
- EMPERORS OprosITE PARTY. ' 
Trespass—Civil decree against trespasser —Dispossess 
sion of trespasser—Removal of crops grown by tres- 
passer —Mischief--Penal Code (Act XLV of 1860), 
s. 425. 
ones taking possession of land has no 
right either to the land or the profits thereof. There- 
fore, when a person who has been given a decree for 
possession and mesne profits against a trespasser, 


peacefully cutsand takes away the crops raised on thp- 


land by the trespasser, he is not guilty of any offen” 
[p. 41, col. 21 , | we 

No mischief is committed by a person with res@ 
to damage done tohis own property. Under 8.2 
of the Penal Code the mischief must be done to, 
property belonging to another person but whe 
person's right is declared by a Oivil Court he 
mits no mischief by damaging the property. [} 4, 
col. 1. 

Ren ress v. Rajecomar Singh, 3 0. 573; 10.L.R, 
352; 3 Ind. Jur. 24; 1 Ind. Dec. (xN. s.) 949, referred 
to. 

A rightful owner is entitled to physically turn ou 
a trespasser or one trying to infringe upon his right, 
A person exercising thie right should, however, m 
use more force than is reasonable to defend his posse: 
sion from a trespasser. [ibid.] 

Parmeshwar Singh v. Emperor, 7 Ind. Cas. 812; 15 
©. W. N. 224; 380. 180; 11 Cr. L.J. 532 and kam 
Kgishna Singh v. Emperor, 66 Ind. Cas. 817; 3 P. L, 
335, 23 Cr. L. J. 321; A. I. R. 1922 Pat. 197, refera 
red to. 

Tt ig not incumbent upon a decree-holder to. 
obtain possession of the property through Court. If 
he can turn out the judgment-debtor peacefully with- 
out using unnecessary force he will save the trouble 
of going to the Executing Court. It is only when a 
decree-holder finds that it is not possible for him 
without breach of the peace to obtain possessione of 
the property or properties decreed in his favour in the 
Civil Court that he resorts to execution proceedings. 
[ibid.] , MeN 

Application against a decision of the 
District Magistrate, Palamau, dated the 


18th June 1925, affirming that of the Magis- 


. trate, Second Class, Daltonganj, dated ths 


27th February 1925. j 

Mr. B.C. De, for the Petitioners, - 

Messrs. Harihar Prasad Singh and Devaki 
Prasad Sinha, for the Opposite Party. 

JUDGMENT.--This is an applica- 
tion to set aside the eonviction and the 
sentence passed upon the petitioners under 
s. 426. of the Indian Penal Code. ° The sub- 
ject-matter of the accusation against the 
petitioners is said to be that the petitioners 
cut away about ten maunds of unripe paddy 
crop from a field measuring about 6 bighas 
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in village Gurturi. The occurrence took 
place on the 3rd November 1924 and the 
paddy cut away was sown in Asarh 1331 
corresponding to June or July, 1924. Out- 
ting of the paddy is not deyied, but the 
petitioners urge that they had right to cut 
the crop and, therefore, they haye commit- 
ted no offence in doing so. The petitioners 
are servants of Rameswar Bhagat and, the 
complainant is a servant of the Raja of 
Ranka. Between Rameswar Bhagat and 
the Raja of Ranka there has been litigation 
over, amongst others, the village Gurturi 
where the land in question in this case is 
situate. Rameswar Bhagat breught an ac- 
tion in ejectment against the Raja of Ranka 
which was for recovery of possession with 
mesne profits of village Gurturi along with 
some other villages., The suit was dismiss- 
ed by the Subordinate Judge but was de- 
creed by this Court the judgment whereof is 
reported as Rameswar Lal Bhagat v. Girwar 
Prasad Singh (1) This Court set aside the 
decision of the Subordinate Judge and 
gave a decree to the plaintiff Rameswar 
Bhagat in 1917 for possession with mesne 
profits from the date of dispossession to the 
‘date of delivery of possession. It was con- 
firmed by their Lordships of the Judicial 
Committee in appeal by the Raja in April 
1922. The decree of the Privy Council was 
put in execution by Rameswar Bhagat*ang 
the delivery of possession was effected on 
the 25th September 1923. On the 4th 
October 1923 the Raja putin an objection 
to the delivery of possession upon the main 
ground that the proceedings in execution 
leading up to the delivery of possession 
were null and void and inoperative inas- 
much as the execution was proceeded with, 
without notice having been served upon the 
judgment-debtor under O. XXI, r. 22 of thé 
O. P. ©. This objection prevailed and the 
delivery of possession was set aside on the 
20th February 1924. Atthat time there was 
no crop on the land and obviously the crop 
which was on the land when the delivery of 
possession was effected was harvested and the 
decree-holder admitted that the crop was 
removed by the Raja inasmuch ashe had 
grown it previous to the delivery of posses- 
sion. This incident is only important in- 
asmuch as.the Courts below have held, and 
perhaps rightly, that the Raja would not 
have allowed the decree-holder to grow the 
paddy crop thereafter in the following 


Y 45 Tid, Cas, 888; (1918) Pat. .165; 5 P. L, W. 
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Asarh, i.e. Juneor July, 1924, the subject- > 
matter of the present case under s, 426. The . 
decree-holder’ Rameswar Bhagat put the 
decree again into execution on the 27th 
November 1924 and got the notice served 
on the 8th June. The judgment-debtor 
filed an objection on the 8th July, 1925 
which is still pending. . It is obvious from 
the above accgunt ef the two execution pro- - 
ceedings as well as from the various orders 
passed in the last execution case that--the 
Raja is strenuously opposing the delivery of 
possession of the property to the decree- 
holder Rameswar Bhagat ands certainly he 
would not have allowed him to grow the 
crop in question. So far the finding of the 
Court below is correct. The question then 
eis whether Rameswar Bhagat committed 
any mischief in removing the crop in ques- 
tion which was grown by the judgment- 
debtor, the Raja of Ranka, The Magistrate 
convicted the accused upon the following 
finding— 

“I find.that there is overwhelming evi- 
dence to show that the paddy belonged to 
Raja of Ranka and the three accused for- 
cibly cut it when it was not sufficiently 
ripe and the prosecution has fully proved 
the case against all the three accused.” 

This finding has been upheld by the 
lower Appellate Court and certainty the 
accused persons would havebeen guilty if 
the crop in question belonged to the Raja 
of Ranka. It was, no doubt, grown by him 
but it did not belong to him. -The decree 
of the High Court which was confirmed by 
the Privy Council adjudicated upon the 
right and title of the decree-holder in the 
land in Gurturi. Ithas been declared that 
the lands belonged to Rameswar Bhagat 
and that the Raja of Ranka is a mere tres- 
passer. The decrees havefurther held that 
Rameswar Bhagat is entitled to the mesne 
profits of the property which is the lands in 
Gurturi. Clause (12) of s. Z gives the defini- 
tion of “mesne profits” thus—, . 

“ ‘Mesne profits’ of property means those 
profits which the person in wrongful pos- 
session of such property actual?ły received 
or mighé with ordinary diligence have re- 
ceived therefrom, together with interest on 
such profits, but shall not include profits 
due to improvements made by the. person 
in wrongful possession,” 

The Raja of Ranka being a trespasser 
has no right either to the lands or, to 
the profits thereof, namely, the crops which 
he might raise thereon, If he raised the 


. 49, 
crops the benefit of it would go to the de- 
cree-holder. Therefore the grop raised by 
the Raja in law does not belong to him but 
belongs to he decree-holder. Rameswar 
Bhagat. Lae ‘ 

It is concluded that no mischief is com- 
mitted by a person with respect to damage 
done to his own property.. Under s. 425 the 


_ mischief must be done to*the property be- 


longing to another person but where a per- 


son's right is declared by a Civil Court he: 


commits no mischief by damaging the pro- 
perty. Here no, loss can be caused to the 
Raia of Ranka, for he can always ask the 
Court in whiéh theexecution is pending to 
take into account the paddy which has been 
removed by the petitioners. Jackson, J., 


in the case of Hmpress v. Rajcoomar Singh 


(2) observed as follows— ; 

“Now it is clear from the decision of the 
Civil Court, which was then in force, that 
Shama Churn Lahiree was not at that time 
legally entitled to have those bamboos put 
together in that’ place in the form ofa 
nawbut-khana, and consequently there was 
no causing of wrongful loss in the act done 
by. the accused persons.” 

The principle laid down in the case of 
Parmeshwar Singh v. Emperor (3) may be 
applied to the case in hand. The authori- 
ties upon the question were discussed by 
mein thecase of Ram Krishna Singh v. 
Emperor (4). I held there— 

“A rightful owner is entitled to physically 
turn out a trespasser or one trying to in- 
fringe upon his rights. A person exercising 
this right should, however, not use more 


`. force than is reasonable to defend his pos- 


session from a trespasser.” 


In the present case the petitioners are not 
alleged to have used any force, They went 
quietly and cut away the crop in question. 
It ig not incumbent upon the decree-holder 
to obtain possession of the property through 
Court. Ifhe cam turn out the judgment- 
debtor peacefully without using unneces- 
srg force he will save the trouble of 
going to the Executing Court. It is 
only whenea decree-holder finds that it is 
not possible for him without breach of 
the peace to obtain possession of the pro- 
perty or properties decreed in his favour in 


(2) 30.573; 10. L. R. 352; 3Ind. Jur, 24; 1 Ind, 
Dec. (N. 8.) 949. : 

<3) 7 Ind. Cas, 812; 15 0. W. N. 224; 38 O. 180; 11 
Or. L. J. 532. 

(4) 66 Ind. Cas, 817; 3 P. L. T. 335; 23 Or, L. J. 321; 
A. 1. R. 1922 Pat, 197, 
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the Civil Gourt that he resorts to execution 
proceedings. 
_ The dispute at best between the parties 
is of civil nature wherein the appropriation 
of rent by the judgment-debtor from the 
tenants as well as the appropriation of ` 
profits from the bakasht lands will all be 
taken into account in determining the 
umount of mesne profits that the judgment- 
debtor is liable to him for the period during 
which he wasdn wrongful possession of the 
property. It is wrong in principle to punish 
a person who obtains a decree from a Civil 
Court after contest for his trying to recover . 
possession of the property without using 
force. The wrong is done by the judgment-. 
debtor who still clings to the property in 
spite of the decree of the Courts against 
him and not the decree-holder who tries to 
recover possession of the property decreed 
to him without resorting to force. aie 
The application is allowed. The Rule is 
made absolute and the conviction and sent- 
ence of the petitioners are set aside. The 
fine if realised will be refunded. ie 
N. H Application allowed, 





MADRAS HIGH COURT. 
ReFsRRED TRIAL No. 1 or 1925. 2 
ORININAL APPEAL No, 681 oF 1924, 
a. ._ July 28, 1925. 
Present:—Justice Sir Charles Gordon 
’ Spencer, Kr., Officiating Chief Justice. 
Inre SOGIAMUTHU PADAYACHI 


AND ANOTHER—PETITIONERS Nos, 1 AnD 2. 

Evidence Act (I of 1872), s. 27—Accused admitting 
possession of stolen property—Subsequent production of 
property—Statement of accused, admissibility of— 
Entire statement, whether admissible—Criminal Pro- 
cedure Code (Act V of 1898), s. 289, cl. (b)—Charge of 
murder and theft—Principal and accomplices, joint 
trial of—Murder, conviction for—Mere unaccounted 
possession of property of deceased, whether suffici- 


nt. 

The statement of an accused while in Police custody 
that he had in possession certain stolen property is 
admissible in evidence even though he himself pro- 
duces the property, and it makes no difference whether 
the accused himself digs out the property from the 
place where it is hidden or whether.on information 
given by him someone else digs up the ground and 
produces the property. [p. 43, col. 2.] 

If an accused makes a statement which is admis- 
sible under s. 27 of the Eyidence Act, the whole of 
the statement which leads to the discovery of the 
stolen property is admissible, and sentences should 
not be cut up so as to reduce the statement only to 
the actual words which the accused may use to ex- 

ress the fact that he had hidden the property. 
6. 43, col. 2; p. 4, col. 1.] 

Queen-Empress v. Sami, 13 M. 426; 1 Weir 290; 4 
Ind. Dee. (x. s.) 1009 and Moyila Kurmiah V. Emperor, 

x ; 
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18 Ind.. Cas. 337; (1913) M. W. N. 145; 14 Or. L. J. 49, 
distinguished. 

It is an improper procedure for a’ Court to follow 
to allow the principal accused to remain untried while 
a charge of murder is proceeded with against certain 
ether persons who are supposed to have played a minor 
part inthe crime. In such a case®all the accused 
should be tried together at one trial., Even if some 
of them were principal offenders and the others ac- 
complices, s. 239, cl. (b), Cr.eP.'O., permits them all 
to be tried together in one trial. [p. 44, col. 1.] 

When the charge is that an accused person” com- 
mitted murder and theft in a building and the un- 
explained possession of stolen property is the only 
circumstdnce appearing in the evidence against the 
accused, the accused cannot be convicted of murder 
unless the Courtis satisfied that possession of the 
properly could not have been transferred from the 
deceased to the accused except by the former being 
murdered. [p. 45, col. 1.] ` 

Trial referred, by the Court of Session 
. of the East Tanjore Division at Negapatam 
for confirmation ofthe sentences of death 
passed upon the said prisoners Nos. 1 and 2 
in Oase No. 11 of the Calendar for 1924. 

Criminal appeal by the said prisoners 
Nos. Land 2 against the said sentences. 

Messrs. K. 5. Jayaram Aiyar and Naga- 
raja Iyer, for the Accused. . 

The Public Prosecutor, for the Crown. 


JUDGMENT.—The two accused in 
_this case have been convicted of the murder 
of the Pandara Sannadhi at Dharmapuram 
on the night of October 28th, 1923 and 
have been sentenced to death by thé Ses- 
sions’ Judge of Hast Tanjore. My learned 
brothers, Devadoss and Wallace, JJ., have 
differed on the question whether the con- 
viction for murder should be confirmed or 
not and it is for me to decide now which 
of their views should prevail. The fact that 
the deceased was murdered at the time 
and place stated in the charge has not 
been questioned before me. The compli- 
city of these accused in the murder is 
alone in question, They were palanquin 
bearers employed in the mutt. There is 
no evidence as to their movements on the 
night of the murder. The only evidence 
appearing against them consists of (1) the 
fact that théy produced certain properties 
alleged to have been stolen from the mutt 
and from the deceased and (2) the fact 
that they made certain statements at the 
time of producing those properties which 
are admissible under s. 27 of the Evidence 
Act. 

In Queen-Empress v. Sami (1) in which 
there was reason for concluding that mur- 


(1) 13 M. 426; 1 Weir 290; 4 Ind. Dee. (x. s.) 1009. 
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der and robbery were committed as parta ° 


of the same transaction, the presumption 
was drawn that any’ one who took part in 
the robbery also took part th the murder 
and evidence as to the *disposal of the pro- 
perty belonging to the murdered person 
was taken into consideration against thé 
accused on the gharge of murder, In that 
case there was other evidence begides thé 
evidence as t8 the production of stolen pro- 


` perty, toconnect the accused with the crime, 


namely, evidence that the first accused 
assisted in disposing of the corpse and that 
he and the second accused agted in concert 
together and evidence that the second ace 
cused was seenin tle neighbourhood of 
the crime at the time when the deceased 
disappeared, | 
In Moyila Kurmiah v. Emperor (2) there 
was evidence thatthe accused was seen in 
the company of the murdered woman short- 
ly before her disappearance. 
_ My learned brothers have differed mainly 
in the question whether the murder of the 
Pandara Sannadhi and the theft of pro- 
perty from mutt have been shown to be 
parts of the same transaction, and secondly, 
as to the significance to be drawn from the 
fact that the accused showed places where 
certain property was buried and at the same 
ie made statements. : . | 
adhere to the view that I expre in 
In re Nainamalai Konan (3) Gan apa ja 
ment ofan accused that he had in posses- 
sion certain stolen property is admissible in 
evidence even though he himself produced 
the property. I agree with the opinion of 
Sadasiva Aiyar, J., expressed in anjuna~ 
thaya v. Emperor (4) that it makes no differ- 
ence whether the accused himgelf digs out 
the property from the place where it ig 
hidden or whether on isformation given 


-by him someone else digs up the ground 


and produces the property. Upon i 
point Devadoss, §.’s, Opini is ei kant 
sound and is supported not only by author- 
ity but also by common sense. I also agree 
with the opinion of the learned Judges 
who heard the appeal that, if n accused 
makes a statement which is admissible 
under 8. 27, the whole of the statement 
which leads to the discovery of the stolen 


(2) 18 Ind. Oas. 337; (1913) M. W. N. 145; 14 Or 1, -> 


ME 69 Ind, Oas. 377; 14 L. W. 418; 23 Cr. L'J, 


(4) 24 Ind. Cas. 845; 26 M. I. J, 359; LJ 
waft $58; 15 Or LJ, 
. 
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Property is admissible and that sentences 
should not be cut up soas,to reduce the 
statements only to the actual words which 
the accused may use to express the fact 
that he had hidderetfe properties. I think 
that the Sessions Judge was wrong in ruling 
out the statement of the first accused that 
the properties produced, by him were 
stolen on the night of the gccurrence. Wallace 
J.,-is not satisfied: that the accused used 

those words. If there is no proof that he 

‘used the words, of course no reliance should 

be placed on the use of them for convict- 

ing the. accused, but if the accused did 

‘use the words then they are parts of the 

sentence in which ehe gave information 

which lead to the discovery of stolen pro- 

pérty, and parts of sentences cannot be ex- | 
cluded soas to have the effect of making 

the whole statement incomplete and less 

‘intelligible. 

Mr. Devadoss, J., held that the murder 
and the theft were parts of the same tran- 
action because the thieves seem to have 
removed the properties belonging to mutt. 
Tf thatis clearly made out, it might tell 
‘against the first accused in the charge 
Rathanasabapathy Thambiran, who claimed 
to be therightful successor to the deceased 
‘Pandarasannadhi and in that capacity was 
respogsible for the custody of the mutt 
properties. But for some reason or other 
the prosecution regerved the case of Ratna- 
sabapathi Thambiran and Ayyadurai Pillai 
and proceeded against these accused, who at 
the worst were only minor accomplices in 
the crime of murder. 

"I canħot too strongly condemn the im- 


. proper procedure of the Sessions Court in 


allowing the principal accused to remain 
untried while a charge of murder was pro- 
ceeded with against certain other persons 
who are supposed to have played a minor 
part in the crime. There is no reason why 
all the accused should not have heen tried 
together at one trial. Even if some of 
them were principal offenders and_ the 
others accomplices, s. 239, cl. (b), Cr. P. O. 
permits them all to be tried together in 
one trial. The Sessions Judge has com- 
mitted several other irregularities 8uch' as 
marking as éxhibits statements made at 
the inquest by the several. persons who 
were not witnesses atthe trial and state- 
ments of witnesses made on previous oc- 
casions without drawing their attention to 
the’ statements and without any apparent 
reason that they were required for contra- 
e . 
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‘dieting or%for corroborating the witnesses, 
but about that we shall have something 
to say later. 

I am unable to agree with Devadoss, J., 
that the circumstances that most of the 
properties foùnd missing belonged to the 
accused rabher than to the mutt or the 
temple for which he was trustee, sufficient- _ 
ly establishes as against these accused that 
the ‘murder and the theft were part of the 
same transaction. In the trial of the Rath- 
nasabapathy Thambiran, it might be a 
circumstance worthy ofsome consideration 
but the connection between these accused 
and that man has not been traced. M 0-25 
(Bajibandu) produced by the second accused. 
from his garden is an identifiable article 
of considerable value belonging to God and 
not to the deceased. The wood sawing 
near, the eastern door, the dropping of 
melted candle grease and the ssattered 
coins are signs of crime noticed by the 
Police Inspector (P. W. No. 8) when the 
rooms of the mutt were unsealed on the 
30th October, It is strange that the 
Stationary Sub-Magistrate (P. W. No. 1) 
and the Village Munsif (P. W. No. 15) and 
the Sub-Inspector (P. W. No. 10) did not - 
depose to having observed any of these - 
signs when they ertered the mutt on the’ 
morning of the 29th before the rooms were 
sealed up by the Sub-Magistrate. It does 
not appear that any questions were put to 
them at the triai upon this point. The 
Village Magistrate stated that the doors 
were open when he went there and a large 
crowd of 100 or 150 people went inside 
the mutt, that Rathnasabapathy was there, 
announcing that he had been appointed 
the previous night and had succeeded to 
the office of Pandarasannadhi and that the 
authorities would be told that the late Pand- 
arasannadhi had died a natural death, and 
that the corpse was dressed up and deco- 
rated with jewels. Prosecution Witness 
No. 13 corroborated this story and stated | 
that the Odukkam room in which the 
valuables were kept was opened. Accord- 
ing to P. W. No. 14 Ayyadural Pillai had 
access to jewels, and according to P. W. No. 
15 Ayyadurai Pillai was present in the 
mutt after the murder. Accepting these 
circumstances to be true, as the prosecu- 
tion must do seeing that they are spoken to 
by prosecution witnesses not treated as 
hostile, what is the position of a mutt serv- 
ant found in possession of property, belong- 
ing to.the mutt or to ig murdered princi- 
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pals, -I think that when the building full 
of valuables was open tothe public and 
when the man was dead, a certain amount 
of looting may have been committed by 
the mutt servants and by members of the 
crowd that was drawn to the spot by news 
ofthe murder ofa holy man and that the 
looters may have been» quite innocent of 
the murder and quite ignorant as to, the 
perpetrators ofit, As Wallace, J., observed 
“it is certain there was one taid and it is 
possible that there was more than one raid 
after the murder was discovered’, It is 
also conceivable that the real murderers 
may have distributed some of the deceased's 
and the mutt’s properties in order to pur- 
chase thesilence of the mutt servants. For 
the prosecution, the point is sought to, be 
made that the accused have not attempted 
to explain thair possession of property 
stolen from the mutt, that the burden is on 
them under s, 106, Evidence Act of proving 
facts specially within their knowledge and 
under s. 114, ill. (h) if they decline to 
answer a question which they are not com- 
pellable to answer by law, the Court may 
presume that the answer, if given would 
be unfavourable to their innocence of- the 
crime. When the charge is that the ac- 
cused ‘committed murder or theft in a 
building or both, is it legitimate to pre- 
sume thatthe accused are guilty of the 
more serious offence of murder because they 
are unable or unwilling to explain their 
possession of stolen. property.. I think the 
answer must be that if there is other evi- 
dence to connect the accused with the death 

of the murdered man, a Jury or in this 
` goyntry a Judge, may find upon circum- 
stantial evidence that he is the murderer, 
But when the unexplained possession of 
stolen property is the only circumstance ap- 
pearingin the evidence against an accused 
charged with murder and theft, the accused 
cannot be convicted of murder unless the 
Court is satisfied that possession of the 
property could not have been transferred 
from the deceased to the accused except by 
the former being murdered. Wallace, J., 
observes “ Neither law nor justice justifies 
the hanging of aman simply because he 
does not plead guilty to being a thief ora 
Receiver of stolen goods”. I agree with 
that observation. In the present case 


“there is evidence that the first accused ` 


made a statement prior to the discovery of 
the stolen properjies that he buried the 
eloth bundle while others were burying 
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A e 
cash, currency-notes and jewels in the ° 
same place, and there is evidence that the 
second accused said that he buriefl the 
gandi and other jewels not yet recovered 
in the yard behind his house. These state- 
ments are admissible under s. 27, Evidence 
Act, as they led to the discovery of property 
concerned in theecrime, but the prosecu- 
tion,has been put toa disadvantagé because 
the Sessions Judge failed to record in 
direct narration what the accused said, co 
far as the witnesses who” deposed to the 
fact recollected it, in the actual words of 
the accused, and because the search lists 
Exs, TT and 22 prepared at the time also 
do not contain thestafements of the accus- 
ed as they made them and lastly because 
. neither the Committing Magistrate nor the: 
Sessions Judge made use of their powers 
under s. 342, Cr. P. C., of asking the accused 
to explain the circumstances appearing 
against them, namely, that they had told 
the witnesses to the search that they had 
buried certain material objects which weré ` 
stolen at or about the time of the murder, . 
In the Magistrate’s Court, the explanation 
offered by both accused for the production 
of the property bears out that they were 
beaten and compelled to dig in places 
shown to them by the Police. They were 
neyer asked to explain the other circums- . 
tance appearing against them, viz, that 
they admitted having buried the property., 
in the places where it was found. - 
The Public Prosecutor suggests to that, 
as the trial has been defective in theseand 
| other respects and as evidence hag yet to 
be recorded against other aceused whose 
trial has been reserved, I should order a, . 
re-trial of these accused. I am of opinion 
that.that step should -not be taken unless 
there isa reasonable probability of their 
being convicted on the evidence known to 
be available against them. I do not find - 
upon the materidls in thefecord any pro» 
bability of these accused being convicted 
of murder -if they are re-tried. I agree 
with Wallace, J, that upon the evidence 
now before the Court the con*iction for 
murder.cannot stand againsteither of them, 
They are, therefore, both acquitted so far 
as this charge is concerned and the death 
sentences are quashad,. 
oNV 


Accused acquitted, . 
N. H, ; . 
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“CALCUTTA HIGH COURT. 
TRIMINAL APPEAL No. 369 or 1926. 
August 2l, 1925. 
Present:—Mr. Justice Cuming and 
Mr. Justice Mukerji. 

HARI CHARAN DAS—APPELLANT 
VETSUS e 
e ° BMPEROR—ResPonDEntT. 

Criminal Procedure Code (Act Vbf 1898), ss. 297, 
$07--Judge disagreeing with verdict of Jury—Refer- 
ence to High Courtp whether obligatory—Charge to" 
Jury—Non-direction—Omission to draw attention to 
non-production of witnesses mentioned in first infor- 
mation—Trial agd conviction of co-accused, reference 


0. 

- Where the Trial Judgg disagrees with the verdict 
of the Jury but does not think it necessary in the 
interests of justice to make a reference under s. 307, 
Cr. P. O., it is not obligatory upon him to do so. 
Ip. 47, col. 1.) s 

Saroda Charan Mistri v. Emperor, 87 Ind. Cas. 606; 
41 O. L. J. 320; A. I.R. 1925 P. O. 795; 26 Or. L. J. 
1006, referred to. 

Ordinarily the fact that the witnesses mentioned in 
the first information have not been produced by the 
prosecution and that no explanation has been offered 
therefor, should be brought to the notice of the Jury and 
their attention should be drawn to the presumption 
M arises under the law against the prosecution. 

ibid. ; 

Where it is necessary at the trial to refer to the con- 
viction’of a co-accused ina previous trial with reference 
to the same occurrence, it is the duty of the Judge to 
particularly warn the Jury not to take into account 
the faq of the conviction at all. The failure to give 
such warning amounts to non-direction such as would 
vitiate the verdict of the Jury. [p. 47, col. 2.) 

Criminal appealeagainst an order of the 
First Additional Sessions Judge, Dacca, 

Babu Suresh Chandra Talugdar, for the 
Appellant. : 

Mr. Khondkar, for the Crown. X 
S f JUDGMENT. 

Mukerji, J.—The appellant, Hari 
Charan Dashas been convicted by the First 
Additional Sessions Judge of Dacca on 
charges under ss°147 and 325 read withs. 149, 
Indian Penal Code, and sentenced to under- 
go rigorous pata for six months 
under s. 147, Indian Pena? Code, no separate 

sentence having been passed under s. 325 
restl with s. 149, Indian Penal Code. 

The facts relating to the occurrence need 
not be nartated here as they are to be found 
in the charge of the learned Judge to the 
Jury. The validity of the conviction of the 
appellant has been challenged on four 
grounds and I propose to deal with them in 
the order in which they have been urged. 

° The first ground urged on behalf of the 
-appellant is to the effect that one Majid 

Munshi Dafadar who was tried with the 


appellant og similar charges framed against 
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him was acquitted by the learned Judge 
while the trial was yet proceeding and. the 
appellant has been préjudiced in consequen- 
ce of such acquittal. In order toiapprecia- 
te the groung it is necessary to state a few 
facts. The trial commenced on the 2nd of 
April 1925 and went on tillthe 6th of April 
1925, on which date the examination of 
the prosecution witnesses came to a close. 
The learned Judge being of opinion that 
there wasno evidence against the appellant's 
co-accused Majid MunshiDafadar acquitted 
him under the provisions of s. 289, Cr. P. O. 
Whether the learned Judge directed the Jury 
to return a formal verdict of not guilty or 
not does not clearly appear on the record, 
but that is not the point of the appellant's 
objection, His objection as far as I have 
been able to make out is this—that the evi- 
dence against Majid Munshi Dafadar was 
precisely the same as against the present 
appellant, and inasmuch as the learne 

Judge acquitted Majid Munshi and proceed- 
ed with the trial as against the present 
appellant the course adopted by the learned 
Judge created in the minds of the Jury a 
certain amount of prejudice against the 
appellant and the Jury thought that if there 


was really no good evidence against the / 
appellant the learned Judge could have ` 


also acquitted him instead of proceeding 
witl the trial as against him. This conten- 
tion to my mind is not well-founded. In the 
first place the evidence against Majid Mun- 
shi is not, as the learned Vakil for the 
appellant states precisely the same as 
against the present appellant. Nextly if 
the learned Judge inspite of the fact 
that. there was no evidence against him 
proceeded with the trial as against him’ in- 
stead of acquitting him under s. 289, Cr.P.C., 


he would have contravened the provisions ` 


of cl. (2) of s. 289. In my opinion the learn- 
ed Judge adopted the right course in ac- 
quitting Majid Munshi at that stage; and’ 
having regard to the charge which he de- 
livered subsequently to the Jury in respect of 
the case as against the present appellant it 
cannot for a moment be suggested that the 
appellant wasin any way prejudiced. 

The next ground urged in support of the 
appeal is to the effect that thelearned Judge- 
should have made a reference tq this Court 
under the provisions of s, 307, Cr. P. Gi, in 
view of the fact that in his opinion there 
was really no case as against the present 
appellant. The learned Judge's gharge to 
the Jury is whet may hé called in somewhat 


A 
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unforensic language as a charge for acquit- 
tal. He was clearly of opinion that the ap- 
pellant should not be convicted. The Jury, 
however,.came to a different conclusion and 
brought a unanimous verdict gf guilty as 
against the appellant in respect of both the 
charges.’ The learned Judge disagreed with 
the verdict but accepted the same presum- 
ably because he thought that it was not 
necessary, in the interests of justice to make 
a reference under s. 307, Cr. P.C. It may 
be that in certain circumstances or in cer- 
tain cases it is obligatory on the Judge when 
he differs from the verdict of the Jury to 
make a reference to this Court. With one 
of such cases I have had occasion to deal 
very recently and it isthe case of Saroda 
Charan Mistri v. Emperor (1) wherein the 
opinion of the learned Judge himself the 
acceptance of the verdict would amount to 
a miscarriage of justice. The present case, 
however, is not of that description; and, in 
my opinion, it cannot be contended that 
there was any obligation on the part of 
the learned Judge to make a reference to 
this Court.- 


The third ground is to the effect that cer- 
tain witnesses whosenames appear inthe first 
information as witnesses to theoccurrence 
were not examined in the case on behalf of 


the prosecution, and that the learned Judge 


did not draw the attention of the Jury to 
. that fact nor tothe presumption contained 
in s, 114 of the Indian Evidence Act. Or- 
dinarily thefact that witnesses named in the 
first information have not been produced 
.by the prosecution at the trialand that no 
explanation has been offered by.the prose- 
cutién for their non-examination should be 
pbroughtto the notice of the Jury and their 
attention should be drawn to the presump- 
tion which arises under the law from such 
non-examination and from the fact that no 
such explanation has been offered. But on 
examining the record in connection with 
this ground it appears that only one or two 
witnesses whose names appear in the first 
information were not called as witnesses in 
the trial, while a very large number of wit- 
nesses whose names are to befound in the 
petition of complaint filed afew days after 
the occurrence have been examined. The 
mereomission on the part of the learned 
Judge inthis respect in the present case 
cannot, in my opinion, be treated as apiece 


(1) 87 Ind, Cas 606; 42 O, L. J. 320; A.I. R. 1925 
T. O. 736; 26 Cr, L, J. 1906, 
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of non-direction such as would vitiate the’ 
verdict of the J&ry, 

The last ground urged in support of the 
appeal isone which deseyves very serious 
consideration. The learned Judge’s charge 
to the Jury is a very fair one, and asI have 
stated it is a charge for acquittal. 


Although the facts and circumstances ` 


which appear upon the record in favour ef the 
appellant have been very carefully brought 
to the notice of the Jury there is, unfortun- 
ately, in the charge areference to the fact 
that one Keamuddi who was a co-accused of 


the appellant was sent up on aecharge-sheet, 


and convicted on trial. It isnot clearas to 
why this reference was made by the learned 
Judge of the fact of Keamuddi's trial and 
conviction, If, however, there was any ne- 
cessity to refer to this fact, it is clear 
to my mind that it was also absolutely 


‘necessary to warn the Jury and warn 


them very carefully not to take into 
account the conviction of Keamuddi at 
all. It was the duty of the learned 
Judge to ask the Jury not to be influenced 
in any way by the fact thatin a previous 
trial in connection with the same occurrence 
another accused person had already been 
convicted. An omission on the part ofthe 
learned Judge to give such a direction to 
the Jury when the fact of Keamuddi’? pre- 
vious trial and conviction was mentioned 
to them is an omission on a very vital 
point; and it must have. prejudiced the 
accused person inasmuch as the Juty were 
not asked to put out of their mind altoge- 
ther the fact that the Court had glready 
found the facium of the occurrence, to, 
have been proved in a previous trial. In 
my opinion the last ground to which $ 
have referred is of considerable substance} 
and the verdict of the Jùry based upon 
a charge in which an omission of such 
vital AS is noticed capnot be sup- 
orted. : 
g The conviction of the appellant and the 
sentence passed upon him must accordirg- 
ly beset aside. 

Now, there remains the question whether 
we should make an order directing a re-trial 
of the appellant. While on the one hand 
the Jury were unanimously of opinion that 
the appellant was guilty of the offences 
the learned Judge very clearly stated in 


his charge to theJury the facts and cire `° 


cumstances which would reasonably entitle 
one to come to an altogether different 
opinion. The learned Judge ine the order 


e 


thathe accepted the verdic$ but disagreed 
witheit. In view of these circumstances it 
would not b& right tomake an order for 
re-trial in this cast. 

The result, therefore, is that the appel- 
lant is acquitted and will be released from 
his bail. f š 

Cyunring, J.—I agres. 

M. B. Appeal allowed. 


yJ Hi Accused acquitted. 


LAHORE HIGH COURT. 
ORIMINAL Revision No. 913 or 1925, 
“4 ` November 24, 1925. 
Present:—Mr. Justice Le-Rossignol. 
SHAHDAD KĦAN—PETITIONER 
versus f 3 
EMPEROR—RESPONDENT. 


Penal Code (Act XLV of 1860), s. 189—Injury, 


meaning of —Threat of complaint, whether threat of 


_ injury. 


Injury implies an illegal harm and a mere threat 
to bring a legal complaint either before a Court or 
before the superiors of the public servant concerned 
is no itijury within the meaning of s. 189, Penal Code, 
unless the threat is to bring a false complaint. 

Application for yevision of an order of 
the Sessions Judge, Rawalpindi, dated the 
9th May 1925, modifying that of the Magis- 
trate, First Class, Rawalpindi, dated the 
27th April 1925. - | 

Mr. Aziz Ahmad, for the Petitioner. 

* Mr. R. C. Soni, for the Government 
Advocate, for the Respondent. 

JUDGMENT.—The petitioner in this 
case has been canvicted under s. 189, Indian 
Penal Code, and sentenced to pay a fine of 
Rs. 30. on the following facts as found by 
the learned Sessions Judge. 

On the evening of the 28th. August 1924, 
C@qnstable Nadir Khan stopped.a motor-car 
without lights on the Murree Road and 
asked theedriver for his name and number, 
The driver refused this information at first 

‘and during the altercation the petitioner 
came up and told the driver to bring a com- 
plaint against the Constable in which he 
himself would be pleased to give evidence 
gn behalf ofthe driver. The learned Ses- 
sions Judge's finding on the facts is justi- 
fiéd by the evidence and inall probability 
represents what really did occur, and the 
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question for decision is whether on these 
facts the petitioner was guilty of an ‘offence 
under s. 189, Indian Penal Code, which 
runs as follows:— 

“Whoever holds out any threat of. injury 
to any publ& servant...for the purpose of 
inducing that public servant...to forbear or 
delay to do any act, connected with the 
exercise of the ptblic functions of such. 
public servant, shall be punished etc.” 

Now it appears that the Constable was 
detaining the car because he wished the 
driver to proceed to the thana and sign an 
undertaking to appear before a Magistrate., 
There had no doubt been some altercation, 
between the* Policeman and the driver 
of the car and the. action of thé Policeman 
appears to have been justified bys. 57, Cr. 
P. C., and there can be no doubt that the 
remark of the petitioner was made with 
the intention of inducing the Constable to 
forbear from further detention of the car 
and its occupants. Injury, however, im- 
plies an illegal harm and unless the threat 
was to bring a false complaint—the word 
used was complaint or petition—I am un- 
able to hold that the mere threat to bring 
a legal complaint either before a Court or 
before the Constable’s superiors was an 
injury. Police Constables in the execution. 
of their duty must. be protected but when 
a member of the public considers that he is. 
Deing harshly treated or that a Constable is - 
exceeding the powers given to him by law, 
it would be absurd to hold that a protest or 
oral threat to report the matter either to 
the Courts or to the Constable’s superior 
officers amounts to an illegal harm. If the 
Constable isacting within his powers, the 
complaint can do him no harm; if he is 
acting beyond his powers, he has no cause 
for complaint and the public has every 
right to protest. é 

Wor the foregoing reasons I accept the 
petition, acquit the petitioner and direct 
that the fine, if already paid, shall be re- 
funded. 


R. lu Reviston accepted, 
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MADRAS HIGH CODRT. 
Seconp Cryin Appear No, 1548 or 1922. 
May 1, 1925. 

Present:—Mr. Justice Devadoss. 

E. RAJAGOPALACHAR[AR—P.aintIFF 

—APPELLANT ° 
` Versus . 7 
SAMI REDDI AND OTAERS—DEFENDANTS 
Nos. 57, 58 AND 60— RESPONDENTS. 

Hindu Law—Female holder—Income sufficiént to 
pay off debts—Alienation, validjty of—-Mother-- 
Marriage of son, whether necessity—Consent of rever- 
sioner, effect of —Estoppel—Burden of proof. 

Where a woman inherits considerable property as 
a limited owner, she isnot entitled to charge the 
reversion with debts contracted by her when she 
could have met those debts from éhe income of the 
property. But where the income is not sufficient for 
herown maintenance or for other purposes such as 
pilgrimage to holy places, gifts for the repose of the 
soul of the person from whom she inherits her pro- 
perty or for other purposes which would be consider- 
ed necessary under the Hindu Jaw, a limited owner 


_ could alienate the property to the prejudice of the ` 


reversion. [p. 50, col. 2.] 
_ Jiban Krishna Roy v. Brojo Lal Sen, 30 O. 550; 7 ©, 
W. N. 425; 5 Bom. L. R. 428; 8 Sar. P. C. J. 444; 30 L A. 
81 (P. C.) and Rameswar Mandal v. Provabati Debi, 25 
Ind. Cas. 81; 20 C. L. J. 23; 19 C. W. N. 313, followed. 

Therə is no obligation under the Hindu Law on the 
partof amother to getany of her sons married by 
borrowing money on the security of property inherit- 
ed by her from her father. [p. 51, col. 1.) 

Rustam Singh v. Moti Singh, 18 A. 474; A. W.N. 
(1896) 155; 8 Ind. Dec. (x. s.) 1022, distinguished. 

Narainbati Kunwari v. Ramdhari Singh, 34 Ind. 
Gas. 277; 1 P. L. J. Bl; 200. W. N. 734; 3 P. L. W. 
377, relied on. e 

In order to establish estoppel it is necessary to 
make out thata representation was made by a person 
and the other party to the representation believed 
that représentation to be true and acted upon it, to 
his prejudice. If no representation was made or if the 

` other party did not believe in the representation and 

did not alter his position to his prejudice by believing 
that’ representation, then there is no question of 
estoppel at all. [p. 51, col. 2.] 


Ifa reversioner by his acts which amount either to 
ratification or election or some other act which he has 
done after the reversion opened, makes the alienee 
from the limited owner believe that he was standing 
by the transaction and that he was prepared to allow 
it to be good, he cannot afterwards resile from that 
position; but by his mere consent to the transaction at 
the time when it takes place, it cannot be said that in 
all cases a reversioner is estopped from contesting the 
validity of the transaction after the death of the 
limited owner. [p. 52, col. 1.] 

It is for the alience from a limited owner to 
prove necessity or to prove that he made a bona 
fide enquiry and satisfied himself that there was 
necessity for the alienation. But where he is unable 
to give evidence of circumstances which would 
amount to necessity in law, or where he is not 
able to prove that he madé bona fide inquiries as 
to the circumstances which would constitute neces- 
sity, if he proves that the nearest reversioner con- 
sented to the alienation, that would be presumptive 
evidence of the existence of the circumstances which 
would amount to necessity and in the absence of any 
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evidence to the contrary, that presumption could be e 


acted upon and the onus laid upon the alienes would 
be shifted to the reversioner, But where it ig shown 
that the alienation was for a purpog: not binding on 
the reversion, the consentgof the reversioner cannot 
estop him from disputing its ¥alidity after the rever- 
sion falls in. [p. 52, cols. 1 & 2.] 

Rangaswami Goundan v. Nachiappa Goundan, 50 
Ind. Cas. 498; 42 M. 523; 36 M. L. J. 493; 17 A. L. J. 536; 
29 C. L. J. 539; 21 Bom. L. R. 640; 23 O. W. N. 777; 
(1919) M. W. N. 262; 26,M. L. T. 5; 10 L. W. 195; 46 I. 
A. 72; 1 U. P. L.&. (P. O.) 66 (P. C.), relied on. 

Second appeal against a decree of the 
District Court, Chingleput, in A. S. Nos: 295 
and 296 of 1920, preferred against that 
of the Court of the Subordinate Judge, 
Chingleput, in O. S. No. 7 of 1919 (No. 5% 
of 1919, District Courth =. 

Mr. K. Bhashyam Iyengar, for the Appel- 
lant. : 

* Mr. Viswanatha Sastri, for the Respond- 
ents. 


JUDGMENT.—The plaintiff's suit is 
for possession of one-fourth share of the 
family property and fora declaration that 
certain alienations are invalid. In this - 
appeal the property in dispute is comprised 
in schedule B to the plaint. The District 
Judge has dismissed the plaintiff's suit so 
far as the B echedule property is concerned. 
The plaintiff has preferred thissecond appeal. 

The first point raised by Mr. Bhashyam 
for the appellant is, that what was sold to 
the 58th defendant under his mortgage- 
decree was only the life interest of the 
plaintiff's mother. In support of that con- 
tention he relies upon Ex. E3, which is a 
statement put in by the 2nd defendant in 
O. 8. No. 34 of 1901, who was the mort- 
gagee decree-holder, and who broufght the 
property to sale under his mortgage-deeres 
obtained against the plaintiff's mother, 
Alamelammal. One of her sons brought a 
suit for a declaration that the property was 
the property of his father and the alienation 
by the mother was not binding upon him 
and upon his brethers. After the written 
statements were put in the 2nd defend- 
ant, the decree-holder, consented to hayjtg 
the properties sold without prejudice to the 
rights of the plaintiff. The argament ad- 
vanced by Mr. Bhashyam is that the mort- 
-gagee-décree-holder by putting in this peti- 
tition consented to have only the life inter- 
est of the mother, sold in execution of his 
decree. His contention is not supported by 
the pleadings in the case. Unfortunately 
the plaint in O. S. No, 34 of 1901 has not 
been filed in this case, but there is the 
statement of the lst defendant, the mother 

Ld 
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Ex. El, from *which it is clear that the 
plaintiff contended that the property was 
the property of the mother, and the plaint- 
iff did not set up the contention that even 
if the property waf the property of the 
mother she only had a daughter's interest 
and, therefore, what could be sold was only 
her life interest. In paragraph 1 of Ex. El, 
the Igt defendant, Alamglammal, says: “The 
suit property belongs toethe Ist de- 
fendant. The plaintiff has no concern and 
enjoyment whatever therein. It is not even 
the plaintiff's ancestral property. The 1st 
defendant got it ancestrally and is enjoying 
sit with patt from 1858". Paragraph 2 
makes the matter elear: 
father instituted a suit in ©. S. No. 452 of 
_ 1898 in the District Munsif's Court, Chingle- 

-put, against this defendant for recovery of* 
the suit property and some other property. 
It was decided that the property be- 
longed to this defendant and the plaint- 
iff's suit has been dismissed”. In the light 
of the pleadings in O. S. No. 34 of 1901, it 
cannot be said that the plaintiff and his 
brothers put forward the case that the 
mother was only entitled to a life interest 
as a daughter and they were entitled to the 


reversion. In the absence of such a con-. 


tention in the pleadings and in the absence 
. of an issue to that effect it cannot be said 

that fhe 2nd defendant consented to selling 
only the life interest of the lst defendant 
Alamelammal. What he says in Ex. E3 
is: “If there be any right for the plaint- 
iffs in the aforesaid properties, I consent 
to have the auction-sale effected with- 
out gomg dgainst that right’. The mean- 
‘ing of that sentence is, that if the plaintifis 
have any claim to the property, that is, as 
being their ancestral property, such a right 
would not be affected by the auction-sale. 
It cannot by any process of the ingenious 
reasoning be construed or argued to have 
only the life interest of {he mother sold in 
auction. 

«The property was purchased by the mort- 
gafee who was the 58th defendant in the 
present syit. He was in possession from 
the date of the sale. Alamelammal the 
mother of the plaintiff died in 1918. The 
plaintiff her third son has brought this suit 
for a share of his mother’s property and for 


a declaration that the alienation made by. 


her in favour of the 58th defendant isinvalid 

and is notbindinguponhim. Exhibit XX 

is the deed of mortgage which was examin- 

ed on the 7th July 1896 by Alamelammal 
a MO 
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in favour of Vijayaraghavachari, 58th de~- 
‘he consideration for the” mort- 
gage, Rs, 250 was received for the marriage 
of her son Jagannathachari. This sum not 
having been paid, the mortgagee brought a 
suit and obtained a mortgage-decree and 
brought the property to sale. The conten- 
tion of the appellant is that this mortgage 
is not binding upon the reversion. It is 
urged that the mother had considerable 
property and she could have paid off the 
mortgage amount out of the income of the 
property and reliance is placed upon Jiban 
Krishna Roy v. Brojo Lal Sen (1) and 
Rameswar Mandal v. Provabati Debi (2). 
Where a woman inherits considerable pro- 
perty as a limited owner she is not entitled 
to charge the reversion with debts contracted 
by her when she could have met those 
debts from the income of the property. 
But where the income is not sufficient for 


her own maintenance or for other purposes ` © 


such as pilgrimage to holy places, - gifts for 
the repose ofthe soul of the person from 
whom she inherits her property or for othur 
purposes which would be considered neces- 
sary under the Hindu Law, a limited owner 
could alienate the property to the prejudice 
of the reversion. But where ample funds 
are in her hands for meeting her own ex- 
penses and for all other expenses incidental 
to the owncrship of property such as pay- 
ment of cist or rent, she is not entitled to 


charge the property with her debts to the. 


prejudice of her reversion. In this case the 
debt was contracted for the marriage of one 
of her sons. The purpose for which the 
loan was contracted is clear from the docu- 
ment itself, and it is not suggested either 
by the plaintiff or by the defendant that.the 
debt was borrowed for any other purpose. 
The question, therefore, arises whether a 
limited owner is entitled to charge the re- 
version with a debt contracted for the pur- 
pose of the marriage of herson. Noauthor- 
ity is shown for the position that a mother 
could alienate the property inherited by 
her from her own father for the pyrpose 
of getting one of her sons married. Mr. 
Kiswanatha Iyer’s contention is that there 
is a moral obligation to get her son married 
and, therefore, she is entitled to borrow for 
the purpose of getting her son married, 
There is no obligation under ethe Hindu 


(1) 30.6. 550; 70. W.N. 425; 5 Bom. L. R. 428; 8 


Sar. P. O J. 444; 30 I. A. 81 q C.). 
(2) 25 Ind. Cas. 84; 20 O, L.J., 23519 C. W. N, 
i . 


3. EP MG bs 


x 


. 
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Law on the part of a mother to get any of 
her sohs married. The case of d daughter 
stands on a different footing altogether. It 
is one of the duties of the father to get his 
daughter married and settled in life, and 
- in the case of the twice-born tlee girl has to 
be married before she attains pyberty and, 
therefore, the Hindu Law lays the obliga- 
tion upon the father cf getting the girl 
married, and in order to do so the father is 
entitled to alienate ancestral property and 
the sons cannot question his act. 

But no such obligation is laid upon the 
father to get any of his sons married. Iam 
not aware of any authority in which it was 
held that a father could alienate ancestral 
property for the purpose of getting any of 


his sons married. In the case of a mother ` 


there is no obligation at all to get any of 
her sons married by borrowing money on 
the security of the property inherited by 
her from her father. In Rustam Singh v. 
Moti Singh (3) the alienation by the mother 
was held to be good, on the ground that 
the father was too poor to provide for the 
marriage of the daughter, and the mother 
was obliged to find the money for cele- 
brating the marriage of her daughter. 
This is quite in consonance with the prin- 
ciple of Hindu Law that a daughter should 
be married before she comes of age and it 
is the duty of the father tosee that she is 
married. If the father is too poor fo do 
his duty, the mother could under the cir- 
cumstances alienate her property for the 
purpose of getting the girl married. This 
would not support the contention of the 
respondent that the mother could also do 
the same thing for theson. In Narainbati 
Kunwari v. Ramdhari Singh (4) it was held 
that a grandmother could not alienate her 
property for the purpose of celebrating the 
marriage of her daughter's daughter -for 
there is no duty at all on herto get her 
. grand ‘daughter married. No doubt natural 
affection might prompt her to do so; but 
if she wants to get the girl married she 
must, do it out of the income of the pro- 
perty and she could not encumber the re- 
version with a debt for such a purpose. 
As observed by Sharffuddin, J., at page 
85* “ Merely because Adyabati remained 
with her grandmother Anupbati is no 
ground ascording to Hindu Law, to charge 
sae 18 A. 474; A, W. N. (1896) 155; 8 Ind. Dec. (x. s.) 

(4) 34 Ind. Cas. 277; 1 P. L. J. 81; 20 C. W. N. 734; 
a P. L. W. 377. 

*Page of 1 P, L, J.—(dd.] 
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the estate of Kamala Prasafl with the cost 
of her marriage. It may be a moral duty 
to see that this girl was properly married, 
but Iam not convinced that this can at all 
be considered as legalengcessity of a nature 
that would bind the estate.” In Bai Man- 
gal v. Bai Rukhmini (5) it was held that a 
married daughter had no claim for main- 
tenance upon thé father. There is, there- 
fore no justifcatidhn for Alamelamm@l to 
borrow money on the security of the pro- 
perty for celebrating the marriage of her 
son. 

The next contention advanced by Mr. 
Viswanatha Iyer for the respendent is that, 
the plaintiff was a copsenting party to the 
transaction evidenced by Ex, XX. The 
money was borrowed for the marriage of 
‘his brother and, therefore, the plaintiff is 
estopped from contesting the validity of 
the transaction. In order to establish 
astoppel it is necessary tomake out thata 
representation was made bya person and 
the other party to the representation be- 
lieved that representation to be true and 
acted upon it, to his prejudice. Ifno re- 
presentation was made or if the other party 
did not believe in the representation and 
did not alter his position to his prejudice 
by believing that representation then there 
is no question of estoppel at all. In this 
case, the mortgagee was aware fof what 
purpose the money was borrowed. The 
document recites a parpose and he does 
not adduce evidence to show that the pur- 
pose -recited in the mortgage-deed is not 
the purpose for which the money was 
borrowed. But itis very strongly, pressed 
upon my attention by Mr. Viswanatha Iyer 
that the mere consent of the reversionér 
to a transaction makes the, transaction 
valid. Strong reliance is placed on Maha- 
deo Prasad Singh v. Mata Prasad (6). It 
was held in that case that, if the next pre- 
sumptive reversioner at the time of a 
transfer made b¥ a Hindt “widow of pro- 
perty of her deceased husband assents to 
such transfer, neither he nor any ob his 
successors-in-title can afterwards dispute 
its validity. With very great respect I am 
unable to follow the reasoning of the learn- 
“ed Judges in that case. The decisions of 


the Privy Council on which the learned ` 


Judges rely do not support such a wide 
` proposition as that laid down in that case. 
(5) 23 B. 291; 12 Ind. Dec. (x. s.) 193. . 

(6) 63 Ind. Cas. 721; 4A. 44:19 A, Ls J. 799; 3 eP, 
L. R. (A) 134; A IR 1922 All, 297, 


... 52 


. 5 : 

At page 53* the*learned Judges observe “If 
it was intended to lay down the general 
proposition that in po: case a reversioner 
can*by his act or conduct estop himself 
from challenging @ transfer after he has 
succeeded to the estate, then we would not 
agree with the decision”. This statement 
of the law is correct. If a reversioner by 
his acts which amount eéther to ratification 
or election or some other act which he has 
done after the reversion opened, in order 
.to,make the alienee believe that he was 
standing by thé transaction and that he 
was prepared to allow it to be good, he 
cannot afterwards resile from that position; 
“but by the mere‘consent to the transac- 
tion at the time when it takes place, it 
cannot be said that in all cases a rever- 
sioner is estopped from contesting the 
‘validity of the transaction after the death 
of the limited owner. The other cases Gur 
Narayan v. Sheo Lal Singh (7) and Basappa 
‘vy. Fakirappa (8) are also on the same 
lines asthat in Mala Deo Prasad Singh v. 
Mata Prasad (6) and as I have already ob- 
served the brcad principle which the learn- 
ed Judges lay down in those cases is not, 
in my opinion, warranted by the decision 
of the Privy Council Rangasami Goundan 
v. Nachiappa Goundan (9). Each case has 
to be considered in connection with the 
facts ef that case. Unless any broad prin- 
ciple has been laid down by the Privy 
Council it would pot be right to extract 
from afew cases a broad principle as that 
which has been laid down by the learned 
Judges of the Allahabad High Court in 
‘Mahadeo Prasad Singh v. Mata Prasad (6) 
‘and Fateh Singh v. Thakur Rukmini Ra- 
wanji Maharaj (10). From the judgment 
of their Lordships of the Privy Council in 
Rangdsami Goundan v. Nachiappa Goun- 
dan (9), itis clear that if the reversioners 
consent to a transaction that. would be in 
the absence of other evidence, presump- 
tive evidence ofethe necessity for the trans- 
action. It is for the alienee to prove 
necessity orto prove that he made a bona 
(749 Ind. Cas. 1; 46 O. 566; 17 A. L. J. 66; 36 N. 
L. J. 68; 9 L. W. 335; 23 ©. W.N. 521; 1U.P.L. R, 


. ©.) 1; 12 Bar. L. T. 122; 46 L A. 1 (P. C) 
(8) 64 Ind, Cas. 214; 46' B. 292; 23 Bom. L. R. 1040; 


A. L R.1922 Bom. 102, 
(9) 50 Ind. Cas: 498; 42 M. 523; 36 M. L. J. 493; 17 

A. L. J. 536; 29 C. L. J. 539; 21 Bom. L. R. 640; 23 
C. W. N. 777; (1919) M.W. N 262; 26 M.L. T. 5: 10 
L. W. 105; 46 I. A. 72; U. P. L. R. (P. O.) 66 (P. C.), 

e _ (10) 72 Ind Cas. 8; 45 A. 339; 21 A. L. J. 235; A. I 
R. 1923 All. 387. 
` #Page of 44 A, [Ed] o> 
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fide enquiry and satisfied himself that there 
was necessity for the alienation. But where 
he is unable to give evidence of circum- 
stances which would amount to necessity 
in law, or where he is not able to, prove 
that he made bona fide inquiries as to the 
circumstances which would constitute ne- 
cessity, if he proves that the nearest rever- 
sioner consented*to the alienation, that 
would be presumptive evidence of the exist- 
tence of the circumstances which would 
amount to necessity and in the absence of 
any evidence tothe contrary, that presump- 
tion could be acted upon and the onus 
laid upon the alienee would be shifted to 
the reversioner. That being the principle 
of the decision in Rangasami Gouwndan v. 
Nachiappa Goundan (9) it is difficult to see 
how, the mere consent of the reversioner 
estops him from disputing the validity of 
the transaction. Ifheis able to show that 
the . transaction was for a purpose which 
ostensibly could not be binding on the 
reversioner, then the mere fact that he con- 
sents to the alienation cannot possibly 
estop-him. Supposing a son negotiates for 
a loan for his father to meet a gambling 
debt or a debt incurred for liquor, and if 
the lender knowing the purpose of the loan 
lends money andthe document by which 
the amount is secured recites the purpose, 
namely, the payment of a gambling debt or 
a, debt incurred for supply of liquor, the 
mere factthat the son has negotiated the 
loan or was aconsenting party to the trans- 
action or even attested the document would 
not be sufficient to estop him from after- 
wards contending that the debt incurred 
by the father was not binding upon him. 
It is only in cases where the lender was 
misled by a representation made by a 
person that he can raise the plea of estoppel. 
Whereas in this case the purpose is men- 
tioned inthe document itself, I fail to see 
how any question of estoppel can arise. On 
the other hand the. mortgagee with open 
eyes lent money fora purpose which he 
must have known or ought to have known 
and, if he took the troubleto inquire, would 
have known, could not be binding on the 
reversioner. It is not necessary for me to 


‘notice all the cases quoted by Mr. Viswa- 


natha Sastri. The B schedule property 
consists of three items. In Item No. 3 
there’ was a house which was said to be 
worth Rs. 6,000 according to the plaint- 
iff and ‘the District Munsif found that the 
house was worth Rs, 2,000, It was demo- 
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lished by the 58th defendant who is now 
dead and he is represented by the 59th and 
60th defendants. The District Judge has 
not given a finding as regards the value 
of the house. Inasmuch as *the 58th de- 
fendant has demolished the house the plaint- 
iff would be entitled to one-fourth value 
of the house, his share being one-fourth and 
his hrothers entitled to three-fourth share. I 
allow thesecond appeal with cast of the plaint- 
iffand remand the appeal to the lower Appel- 
late Court for disposal after recording find- 
ings on Issues Nos. 7 and 8, 
V. N. V. 


Z. K. Appeal allowed. 


OUDH CHIEF COURT. 

Seconp EXECUTION oF DECREE APPEAL 
No. 19 oF 1926. 
i January 20, 1926. 

Present:—Mr. Justice Ashworth. 
JHALRI AND OTHERS—OBJECTORS— 
APPELLANTS 
VETSUS 
RAMA BHAROSE PANDEY— 


DrcrEs- HOLDER—RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXI, r. 2 
| (8)}— Execution of decree—-Payment out of Court not 
certified, whether can be recognised. 

An Iõxecution Court is precluded from entertaining 
a plea that the decree has been satisfied out of Court 
bya payment made either by the original judgment- 
debtor or by his legal representative against whom 
execution is being applied for, where the payment 
has not been duly certified. [p. 53, col. 2.] 


Appeal against a decree of the Addi- 
tional Subordinate Judge, Fyzabad, dated 
the 14th February 1925, confirming that of 
the Munsif, Akbarpur, dated the 3rd Octo- 
ber 1924. 

Mr. Hyder Husain, for the Appellants. 

Mr. Naimullah, for the Respondent. 

JUDGMENT.—This is an appeal by 
the sons ofa judgment-debtor who were 
called upon to satisfy a decree obtained 
against their deceased father. They ob- 
jected to the application for execution 
against the assetsin their hands on the 
ground that their father had paid up the 
decretal sum in full. The Courts below 
refused to-take into consideration the al- 
leged payment by the deceased judgment- 
debtor, inasmuch as it had not been cer- 
tified, and held that O. XXI, r. 2 (3) was an 
absolutee bar to the consideration of any 
evidence as to payment out of Court. In 


JHALRI V. RAMA BHAROSE PANDEY, 
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this appeal the appellants’ Counsel takes up 
two positions. The first is that O. XXI, r. 2 
(3), will not preclude the Colirt from con- 
sidering evidence of payment out of Court 
for the purpose of seeing whether the dec- 
ree remains unsatisfied. He relies upon a 
ruling ofa Single Judge of the Judicial 
Commissioner’s Cqurt, Surji NaraingMisra 
v. Uland Singh (1) which followed a deci- 
sion of two Judgesof the Bombay High 
Court, Trimbak Ramkrishna Ranade v. 
Hari Laxaman Ranade (2). Itis sufficient 
to say that these decisions hgve been dis- 
sented from in a decision ofa Single Judgé 
of the late Judicial Cemmissioner’s Court, 
Kedar Nath v. Chindika Prosad (3) which 
followed a Bench decision of the same 
Court Harihar Prasad v. Shankar Dayal 
(4) expressing a contrary view to Surji 
Narain Misra v. Uland Singh 9) which I 
prefer. 
The next position taken upis that even 
though an Execution Court may not recog- 
nize any payment out of Court for the 


purpose of holding the decree satisfied, it 


may recognize it for the purpose of holding 
that the application for execution of the 
decree was a fraudulent one. Reliance is 
placed on Hansı Godbhajiv. Bhawa Jogaji 
(5), Ramayyar v. Ramayyar (6) and the 
ruling of a Single Judge of the Judicial 
Commissioner’s Court, Ghasi Ram v. Dalal 
Singh (7), It is urged that the decisions in 
Ram Sarup v. Jagan Nath Prosad (8), Hari- 
har Prasad v. Shanker Dayal (4), and the 
recent decision ofa Bench of this Court 
may be distinguished from the*present 
case, inasmuch as in these decisions ethe 
question of fraud was not raised, 4 

It is difficult to see how in “any case an 
application by a decree-helder to execute 
a decree, in discharge of which he had 
received payment out of Court, could be 
other than frauglulent. Consequently to 
allow an Execution Court to recognize pay- 
ment out of Court for the purpose of decid- 
ing whether the application for execution 
was fraudulent or not, would be in effect 
rendering sub-s. 3 of r.2 of O. XXI super- 


(1) 78 Ind. Cas 776; 27 O. C. 277; 10 U. & A. L. R. 


78 

375 A. 1. R. 1925 Oudh 225; 1 O. W. N. 218. 

(2) 7 Ind. Cas. 940; 34 B. 575; 12 Bom. L. R. 686. 
3) 91 Ind. Cas. 979. 

(4) 77 Ind. Cas. 327; 10 O, L. J. 351; 10 O. & ALL, 
R. 119 A. I. R. 1924 Oudh 208, . 
(5) 33 Ind. Cas. 232; 40 B. 333; 18 Bom. L, R. 22 . 
(6) 21 M. 356; 7 Ind. Dee. (N. 8.) 608, 
(7) 45 Ind. Cas. 222; 5 O. L. J. 92. | 
(8) 15 Ind, Cas. 523; 15 0. 0. 234, + 
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fluous and ineffectual in thegreat majority 
of cases. The object ‘of that provision is 
clearly to prefent an Execution Court being 
retarded by the necéssity of going into a 
matter involving considerable evidence. I 
. hold that the provision is applicable gener- 
ally, and cannot be qualifjed in the manner 
suggested. A judgment-debtor who has 
paid money out of Court and S&gainst whom 
a fraudulent application is made for exe- 
cution, notwithstanding such payment, 
must find his remedy in a regular suit 
based on the alleged fraud. There is no 
distinction between the case where the 
payment is by the person against whom 
execution is applied for, and where the 
alleged payment was made by a deceased 
person whose assets are in the hands of ° 
the actual party against whom execution is 
applied for. Section 50 of the C. P. O. 
provides for an application being made 
against the legal representative of a.de- 
ceased judgment-debtor. In this case it 
was not pleaded that the appellant objectors 
were not in possession of assets. For the 
peal reasons I dismiss this appeal with 
costs. 


Z. K. Appeal dismissed. 


HARGOBIND-KISHAN CHAND 4. HAKIM, SINGH, 
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Durbhunga v. Maharajah Coomar Ramaput” Singh, 
(1872) 14 M. I. A. 605; 17 W. R. 459; 10 B. L. R. P. C. 
294; 2 Suth. P. C. J. 575; 3 Sar. P. O. J. 117; 20 E. R. 
912, referred to. 

Bahadur Khan v. Viroo Mal, 29 Ind. Cas. .-152; 73 
P. L. R. 1915; 98 P. W. R. 1915, distinguished. 


Application for stay of execution proceed- 
ings pending the decision of the appeal, 
preferred by the judgment-debtor to the 
High Court. 

Nr Jai Gopal Sethi, for the Petitioner. 


JUDGMENT. 

Shadi Lal, ©. J.—The respondent 
Hakam Singh has obtained a money 
decree against fhe applicant, Kishan Chand. 
and seeks to execute that decree by the 
arrest and detention in the civil jail of the 
judgment-debtor. The latter. has applied 
to this Court for an drder directing the 
proceedings relating to the arrest to be 
stayed pending the decision of the appeal 
in which he impeaches the validity of the, 
decree. ag 

Now, the law as enacted in the ©. P, Ø. 
recognises the arrest and detention in prison 
of the judgment-debtor as one of the ordi- 
nary modes of executing a decree for the 
recovery of money, vides. 51, ©. P. C., and 
gives an option to the creditor of enforcing 
the decree either against the person or the 


. property of the debtor; and it is nowhere 


. LAHORE HIGH COURT. 
CIVIL MISCELLANEOUS APPLICATION 
. No. 292 or 1925. 
(GIVIL APPEAL No. 662 or 1925). 
6> November 17, 1925, 
Present :—Sir Shadi Lal, Kr., Chief Justice, 
“and Mr. Justice LeRossignol. 
HARGOBIND-KISHAN CHAND 
—J UDGMENT- DEBTOR— PLaINTIFF-— 
PETITIONER 
e 


®© e versus 
HAKIM SINGH anp Co.—DECREE- 

e HOLDERS—DEFENDANTS—RESPONDENTS. 

Cfvil Procedure Code (Act V of 1908), s. 51, O. XXI, 
rr. 11, 17, 21, 30—Execution of decree---Arrest of 
judgment-debtor. 

It is optional with the decree-holder to seek execu- 
tion of his decree either against the property or person 
or both of the judgment-debtor and while the Court 
has discretion, which must be exercised in a judicial 
manner, to refuse simultaneous execution and to ask 
the creditor to avail himself of only one mode at one 
time, it is nowhere laid down that the execution 
against the person of the debtor shall not be allowed 
unjess and until the decree-holder has exhausted his 
remedy against the property. [p. 55, col. 1.) 

Chena Pemaji v. Ghelabhat Narondas, 7 B. 301,4 
Ind. Dec, (N. 49) 203 and General Manager of the Raj 


idid down that execution against the person 
of the debtor shall not be allowed unless 
and until the decree-holder has exhausted 
his remedy against the property. Indeed, 
O. XXI, r. 11 (1), authorises the Court to 
direct, on the oral application of the de- 
eree-holder atthe time of the passing of 
the decree, immediate execution thereof by 
the arrest of the judgment-debtor, prior to 
the preparation of a warrant, ifheis within 
the precincts of the Court. If the decree- 
holder subsequently applies for the execu- 
tion of his decree, he must make an appli- 
cation in writing and state therein, inter ` 
alia, the mode in which the assistance of 
the Court is required, vide cl. (j), sub-r. 
(2) ofr. 11, and one of the modes specified 
in that clause is the arrest and detention in 
prison of thejudgment-debtor. Rule 17 of 
O. XXI prescribes that if the application 
is not in any way defective, the Court shall 
order execution ofthe decree dcecording to 
the nature ofthe application. In other 
words, if the decree-holder states in his 
application that he desires to execute the 
decree against the person of the Judgment 
debtor, his request cannot be refused on 
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the ground that he must, in the first instance, 
. proceed against the property-of the judg- 
ment-debtor. The decree-holder is also 
allowed to execute his decree at the same 
time against the person andeproperty of 
the judgment-debtor, but the, Court has 
discretion to refuse simultaneous execution 
and to ask the creditor*to avail himself of 
only one mode at one time, vide O. XXI, 
r. 21. The discretion must, however, be exer- 
cised ina judicial manner; and as held 
by the Bombay High Court in Chena 
Pemaji v. Ghelabhai Narandas (1), the credi- 
tor has aright to all the assistance which 
the law can give him and the Courtis not 
justified in refusing a warrant of arrest 
simply because a warrant for the attach- 
ment of property has already issued if the 
- Court is satisfied that the judgment-debtor 
is determined to evade, if possible, the pay- 
ment of his debt. 

That the decree-holder can seek the as- 
sistance of the Court in either or both of 
the modes of execution mentioned above 
is expressly laid down in O. XXI, r. 30, 
which provides that every decree for the 
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prison on the ground that the decree- * ` 


holder should “proceed in the first instance 
against the property of the judginent- 
debtor. As pointed-owt py their Lordships 
of the Privy Council in General Manager. 
of the Raj Durbhunga v. Maharajah Coomar 
Ramaput Singh (3), “the difficulties of a 


litigant in India ®egin-when he has obtain- - 


ed a decree ;% and it isa matter ‘ofecom- 
mon knowledge that far too many obstacles 
are placed in the way of, a decree-holder 
who seeks to execute his decree against 
the property of the judgment-debtor. The 


‘Legislature has consequently provided for, 


. 


payment of money may be executed by the ` 


detention in the civil prison of the judg- 
ment-debtor or by the attachment and 
sale of his property, or by both. There 
are, no doubt, observations in a Single 
Bench judgment of the Punjab UWhief 
Court in Bahadur Khan v. Virvo Mal 
(2) to the effect that the decree-holder 
“ was not justified in applying for 
the arrest of 
debtor) ip the first instance without trying 
to obtain execution of the decree by other 
means available tohim, i.e, by the attach- 
ment and sale ofthe appellants property 
other than land.” No authority was, 
however, cited by the learned Judge in 
support of his view which runs counter to 
the express provisions of the Code. 

The statutory law referred to above 
leaves no doubt whatsoever that it is for 
the .judgment-creditor to decide whether 
he should execute the decree for the pay- 
ment of money by the arrest of the judg- 
ment-debtor or by the attchment and sale of 
his property, or by both; and that while 
the Court has dissretion to refuse execu- 
tion against the person and property simul- 
taneously, it has no authority to de- 
cline to make an order of committal to 
` (D 7 B. 301; 4 Ind. Dee. (N. s.) 203. 
oe 29%nd. Cas. 158; 73 P. L, R. 1915; 93 P. W. R. 


the appellant (judgment-- 


the execution of a decree for money by the 
arrest of the judgment-debtor, and there is 
neither justice nor equity in forcing the 
judgment-creditor to proceed against the 
property, a remedy which is not only 
dilatory but often proves infructuous, when 
he has the right of availing himself of an 
efficacious mode of recovering his lawful - 
due. A 

For the foregoing reasons, I hold that 
the order of the lower Court directing the 
execution of the decree against the person 
of Kishan Chand is not open to any objec- 
tion and must be maintained. J according- 
ly dismiss the application. 

LeRossignol, J.—I entirely concur 
in the conclusion of the learned* Chief 
Justice and in his reasons for his conclu- 
sion. . | 

Experience amply proves that the epigram 
of their Lordships of the Privy Council in 
General Manager vf the Raj Durbhanga v. 
Mahararajah Cuomar Ramapui Singh (3), 
reposes upon a wide foundation of fact. 
The judgment debtor in this counifty 
as a rule is either frankly recalcitrant 
or averse from suffering the inconveni- 
ence of finding the dévretal sum, and 
execution against his estate is almost 
invariably opposed by means of ob- 
jections, generally withdut foundation, 


and more often than not, brought at his e 


instigation in order to secure delay im fhe 
execution of the decree. The result is that 
the proverbial law’s delay is mote frequent- 
ly and strikingly exemplified in execution 
proceedings than even in the initial dispute. 
in these circumstances any tenderness 
towards the judgment-debtor on the part 
of the Executing Court is not only entirely 
misplaced but is entirely opposed to fhe: 


(3) (1872) 14 M. I. A. 605; 17 W.R. 459; 10 B-L. R, 
P. O. 294; 2 Suth. P. O. J. 575; 3 Sar. P, GIJ. 117; 20 | 


E. R. 912. . 


. 
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law. Except in?cases where the judgment- 
debtor has no property, I would go so far 
as to say that far from being discouraged 
the decree-hoider should be encouraged to 
. proceed against bet}? the property and the 
person simultaneously, and the refusal of 
the Executing Court to grant both reliefs 
at onetime should be the exception and 
notthe yule, The judgment-creditor, ex- 
cept “tn a few cases, is inspired not by 
revenge but by the desire to recover his 
lawful due and he will not apply for execu- 
tion against the person of his debtor, 
except in those cases when he has good 
geason to beMeve that that form of execu- 
Pa will result in .the payment of the 
debt. ¥ 


I accordingly concur in the dismissal of | 


the application. 


R. L. Application dismissed. 





CALCUTTA HIGH COURT. 
Roz No. 231 or 1925. 
June 19, 1925. 

Present :—Justice Sir Ewart Greaves, KT., 
and Mr. Justice B. B. Ghose. - 
SATYA NERANJUN SHAW AND ANOTHER 

. — PETITIONERS 
, VETSUS 
Tar KARNANI INDUSTRIAL BANK, 
Lrpo.—Opprositr PARTY. 

Calcutta Rent Act (IIE B. C. of 1920), s. 15—Stand- 
ardization of rent after service of notice determining 
tenancy—Civil Procedure Code (Act V of 1908), s. 115 
—Government of India Act, 1915 (5 & 6 Geo. V, c.61), 
s. 107—High Court's power to revise Rent Controller's 
déciston, 

An application by a tenant for standardization of 
rent made after the service of notice on him by the 
landlord determining the lease is incompetent and 
the decision of the Kent Controller fixing a standard 
rent is without jurisdiction. [p. 56, col. 2; p. 57, col. 1.] 

The jurisdiction of the High Court under s. 115, O. 
P. O,, and s. 107,eGovernment ef India Act, is not 
affected by the fact that no petition lies to the Presi- 


e dent ofthe Tribunal from the decision of the Rent 


Cofitypller under the Rent Act. [p. 57, col. L] 

Dr. S. C. Basak, Messrs. R.C. Sen and P. 
C. Sen, for the Petitioners. 

Dr. D. N. Mitter, Messrs. J. N. Roy and 
H. L. Ganguly, for the Opposite Party, 


JUDGMENT. 
B. B. Ghose, J.—In this Rule we are 
asked to set aside an order of the Rent 
” Controller fixing standard rent with re- 
gard to certain premises, dated the llth 
March 1924, The lease is dated the 7th 
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October 1920. On the 15th August 1923 
the landlords who are the petitioners before 
us served a notice on the opposite party 
determining the lease on the ground, it 
seems, of breach of covenants in the lease. 
On the 10th September 1923, the petitioners 
brought ar action in ejectment on the 
Original Side of this Court. During the 
pendency of the suit, on the Ist December 
1923, the opposite party applied to the 
Rent Controler under the Rent Act for 
standardization of rent. The Rent Con- 
troller fixed standard rent on the 11th of 
March 1924, as I have already stated. The 
opposite party vacated the premises on the 
24th January [924. The petitioners applied 
for revision of the order of the Rent Con- 
troller to the President of the Tribunal on 
the 22nd March 1924. The duration of the 
old Rent Act expired’on the 3lst March 
1924. The President rejected the applica- 
tion of the petitioners by his order dated 
the 3lst January 1925, following the case’ 
of Kundamul Dalimia v. Dyer (1) on the 
ground that the new Act does not autho- 
rise him to revise the order of the Rent 
Controller with regard to the premises in 
question. The ejectment suit on the Origi- 
nal Side of this Court was decided on 
the 24th April 1925 in favour of the plaint- 
iffs decreeing ejectment and the order of 
the learned Judge was that the plaintifis 
wêre entitled to recover rent tillthe 15th 
August 1923 when the tenancy was termi- 
nated by notice to the opposite party, and 
from after that date the position of the 
opposite party was that of trespassers and 
the plaintifls were entitled to mesne profits 
from the date till possession was delivered 
to the petitioners. With regard to the 
rate, of rent the learned Judge did not come 
to any decision but having regard to, the 
pendency of this Rule, he directed that 
the rent fixed by the Controller should 
not be taken by him to have been finally 
determined as the rent payable in respect 
of the premises in question. The peti- 
tioners support their application mdinly 
upon the ground that the opposite party 
were not tenants on the Ist December 1923 
with regard to the premises in question 


„and, therefore, they were notin a position 


to present an application for fixing stand- 
ard rent under s. 15 of the Rent Act. They, 
therefore, maintain that the petition was 
incompetent as the Rent Controller had 

(1) 86 Ind. Cas. 139; 29 O. W. N. 281; A. Is R, 1925 
Oal. 571; 52 O. 551. b 
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no jurfsdiction in this case to fix a stand- 
ard rent and, therefore, the decision of the 
Rent Controller is without jurisdiction and 
ought to be set aside. Their further ob- 
jection was that this case daes not fail 
within the ruling in the case of Kundamul 
v. Dyer (1) referred to above. 

We find that the High Court in its judg- 
ment on the Original Sidein the suit, in 
ejectment found that the tenancy had 
terminated on account of the breach of con- 
ditions in the lease on the 15th August 
1923. It is contended on behalf of the 
opposite party that there was some sort 
of statutory tenancy under the provisions 
ofs. 1l of the Rent Act. But that section 
` provides only for the continuance of the 
tenancy if the tenant performs the condi- 
tions of the tenancy and in such a case there 
could not have been a decree in ejectment. 
As it has now been found in the suit that 
the plaintiffs had legally terminated the 
tenancy on the 15th August 1923 it cannot 
be said that the opposite party continued 
to remain on the land as tenants after that 

date. The question is not affected in the 
a by the fact that the decree of the 
High Court was passed after the order of 
the Rent Controller fixing a standard rent, 
because ‘the decree does not terminate the 
tenancy. The judgment cof the Court only 
shows ‘that the plaintiffs were justified ig 
terminating the tenancy on the 15th of 
August 1923. That being so, the opposite 
party were not entitled under s. 15 of the 
Rent Act to make the application for fixing 
the standard rent when their possession 
of the premises was that of mere tres- 
passers. This question has been decided by 
us recently in Sukhdeodas Ram Prasad v. 
Jaintilal Jamundas (2). There on a peti- 
tion for fixing a standard rent by a person 
whose tenancy had determined the decision 
of the Rent Controller was held to be with- 
out jurisdiction. 


Ithas been contended before us by the 
opposite party that the petition of the 
landlords before the President of the Tri- 
bunal being incompetent this Court has no 
jurisdiction to entertain the application for 
revision. But the jurisdiction of this Court 
is not conferred by the Rent Act. This 
Court exercises its jurisdiction under s. 115 
of the C. P, ©. and s. 107 of the Govern- 
ment of India Act, and there cannot be any 
doubt that this Court has the power-to re- 


(2) 92 Ind, Cas, 392, 7 
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e 
vise an order passed by a subordinate Tribu- 
mal without juresdiction in the exercise of 
its revisional powers. That being so, the 
order of the Rent Controller ‘must be set 
aside s 

In this view, it is not necessary for us 
to say whether this case falls within the rul- 
ing of Kundamul ve Dyer (1). 

The petitioners ase entitled to their gosts 
of this Rule. “We assess the hearing-fee 
at five gold mohurs. 4 

Greaves, J.—I agree.* 

R. L. Order set aside. 


OUDH CHIEF COURT. 

° Secon Cıvıl APPEAL No. 331 or 1925, 
January 4, 1926. 

Present :—Mr. Justice Raza. 

BABOO AND ANOTHER—DEFENDANTS— 
APPELLANTS ` 
VETSUS 
LOTAN—PLAINTIrE—RESPONDENT. 

Jurisdiction of Civil and Revenue Courts—Land- 
lord and tenant—-Relinquishment of tenancy—Swit by 
new tenant on dispossession by heirs of former tenant 
—Oudh Rent Act (XXII of 1886), s. 108. 

Where a tenancy is relinquished and the landlord 
re-grants it to another person, but the latter is dis: 
possessed by the heirs of theformer tenant, a suit by 
the subsequent tenant for possession against the heirs 
of the former tenant, treating them as trespassers, lies 
in the Civil Court and not the Revenue Court. Such 
a suit is not excepted from the®ognizance of the Givil 
Court by s. 108 of the Oudh Rent Act. [p. 58, cols. 1 
&2 


Second appeal against the judgment and 
decree of the Additional Sub-Judge, Rae 
Bareli, dated the 3rd March 1925, affirming 
that of tbe Munsif, Dalmau, District Rae 
Bareli, dated the 10th December 1924, 

Mr. Motilal Saksena, for the Appellant. 

Mr. Rama Shankar, for the Respondent. 

JUDGMENT.—This is an appeal from 
a decree of the Additional Subordinate 
Judge, Rae Barebi, dated «tke 3rd March 
1925, affirming a decree of the Munsif of 
Dalmau, dated the 10th December 1924., ° 

The dispute in this case relates to four 
plots in village Tinaira District Rae’ Bareli 
which were once held by one Jagannath 
(deceased), The facts established by the 
evidence and found by the lower Courts are 
briefly as follows :— 

Jagannath was an ordinary tenant of the 
land in suit. He died some years ago. On 
his death, his widow Musammat Sukhrari 
alias Sukhan became the tenant of the land. 
She relinquished the holding in January 

+ 


58 . 


1924 and died a few months after that. The 
landlords let out-the.land fn suit to the 
plaintiff who.ghus became the tenant of the 
land, However, the defendants, who are the 
cousins of Jagannath, dispossessed the 
plaintiff from the holding in June 1924, 
Hence the present suit was instituted by 
the plaintiff in August 24. The defend- 
ants pleaded that they were jqint in cultiva- 
tion with Jagannath and Musammat Sukhan 
and that they were entitled to retain posses- 
sion of the holding .as heirs of Jagannth. 


- The lower Courts rejected the defence and 


decreed the eplaintiff’s claim with costs. 
The defendants have now come to this Court 
in second appeal. 

The memorandum of appeal raises six 


. pleas but only the 6th plea has been pressed. 


in the course of arguments by the appel- 
lants’ learned Pleader. That plea is to the 
effect that the suit is not maintainable in 
the Civil Court. -I should like to note that 
there is no force in the pleas which have 
not been pressed by the appellants’ learned 
Pleader. The findings which are based 
upon admissible evidence cannot be im- 
pugned in second appeal. Neither Jagan- 
nath nor his widow had any heritable or 
transferable right in the holding. The 


- widow, who had become the tenant of the 


land in suit after the death of her husband, 
relinquished the holding willingly in 
January 1924 under s. 20 of the Oudh Rent 
Act. The landlords then_let out the holding 
to the plaintiff and he got possession of the 
same by virtue of the lease granted to him 
by the, landlords. The landlords were 
fully competent to grant the leabe to the 
Plamntiff after the holding was relinquished 
by Musammat Sukhan. The plaintiff got 
possession of the holding and prepared the 
land for cultivation. However he was dis- 
possessed by the defendants in June 1924. 
The defendants’ allegation that they were 
joint in culti¥ation wit? Jagannath and 
Musammat Sukhan is not satisfactorily 
pfowed, It has been found that they did 
-not share in the cultivation of the holding 
at the death of Jagannath or his widow 
Musammat Sukhan, Under these circum- 
stances the defendants were wrong in dis- 
possessing the plaintiff from the land in 
suit. The defence was properly rejected 
by the lower Courts. In my opinion the 
ohjection to the jurisdiction of the Civil 
Court, which has been taken for the first 
time in second appeal, cannot be allowed, 
jn view of, the facts found in this case. 
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The defendants can claim no right to 
the holding in suit as heirs of Jagannath or 
Musammat Sukhan under s. 48 of the Oudh 
Rent Act. They were wrong in disposses- 
sing the plaintiff from the land in suit and 
the plaintiff was perfectly right in suing 
them for pessession of the same treating 
them as trespassers. I think such a suit 
is cognizable by the Civil Court and cannot | 
be heard and determined in the Revenue 
Court. Sucha suit is not excepted from 
the cognizance of the Civil Court by s. 108 
of the Oudh Rent Act, Section 108, el. 10 
(b), of the Oudh Rent Act has no application 
to such a suite : 

The appeal, therefore, fails and must be 
dismissed. I dismiss the appeal and order’ 
the ‘appellants to pay the costs of the res- 
pondent in this Court. The decree of the 
lower Appellate Court is confirmed in all 
respects. 


N. H. Appeal dismissed. 


a 


MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE ORDER 
No. 91 or 1924. 3 
November 138, 1925. 

e Present :—Mr. Justice Devadoss and 
Mr. Justice Waller. 
CHIDAMBARA THEVAR-———RESPONDENT 
No. 6—Degrenpant No, 6—APPBLLANT 


VeETSUS 

SUBBARAYAR—PeEtitionEr—DECREE- 

HOLDER— RESPONDENT. ` 

Civil Procedure Code (Act V of 1908), O. XXI, r. 16 
—Mortgage-deeree, whether decree for payment of 
money. 

Where no personal decree has been passed, a mort- 
gage-decree is not a decree for the payment of money 
within the meaning of O. XXI, r. 16, O. P. O., so that 
one of two mortgagors who obtains a transfer of the 
mortgage-decree is not debarred from executing the 
decree. (p. 60, col. 1.] 

Laldhari Singh v. Manager, Court of Wards, 
Bhabatpura Estate, 12 Ind, Cas. 70; 14 O. L. J. 639; 16 
C. W. N. 182, relied on 

Appeal against the appellate order of the 
District Court, Hast Tanjore at Negapatam, 
in A. S. No. 396 of 1923, preferred against’ 
that of- the Court of the District Mun- 
sif, Tiruturipundi, in M. A. No. 300 of 1923 
in O. 8. No, 248 of 1917. . 


Mr. A. V. Visvanatha Sastry, for the Ap- 


pellant: - 


Mr. C. Padmanabha Iyengar, fer the Re- 
spoundent, 
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JUDGMENT.—The only question in 
this appeal is whether a mortgage-decree 
is a decree for payment of money within 
the meaning of the expression in O. XXI, 
r. 16, © P. ©. The appellant is the 
6th defendant in O. S. No. 248 fof 1917, 
a suit brought on a mortgage. The 6th 
. defendant bought a portion of hypotheca 
and the rest of the property was purchased 
by one Arunachellam Chetty. One Sub- 
barayar obtained a transfer of the mortgage- 

decree and applied to the Court to be re- 
cognised as a transferee decree-holder 

and for execution of the decree. The 6th 
defendant opposed the appl?fcation on the 
. ground that Subbarayar was a benamidar 
for Arunachallam Chetty and that under 
the 2nd proviso to O. XXI, r. 16, he was 
not entitled to execute the decree. The 

District Munsif held that it was not proved 
that Subbarayar: was benamidar for Aruna- 
challam Chetti. The appeal of the 6th de- 
fendant was dismissed by the District 

Judge. He has preferred . this appeal and 
the contention of Mr. Visvanatha Sastri 
for the appellant is that inasmuch as Aruna- 
chalam Chetti, purchased a portion of the 
hypotheca subject to the mortgage, he is 

a judgment-debtor and the assignment in 
favour of Subbarayar being benami for him, 

he is not entitled tc execute the dgcree 

against a co-defendant. 


Granting for argument’s sake that Sub- 
barayar is a benamidar for Arunachalam 
Chetti the question is, is Arunachallam 
Chetti prevented from executing the decree 
against the 6th defendant? The question 
is a simple one. Is a mortgage-decree a 
decree for payment of money within the 
meaning of the 2nd proviso “to O. XXI, 
r. 16°? According to the proviso “where a 
decree for payment of money against two 
or more persons has been transferred to 
one of them it should not Le cxecuted 
against the others”. We are unable to up- 
hold the contention that a mortgage-decree 
is a decree for the payment of money within 
the meaning of the proviso. A good deal 
of argument of Mr. Viswanatha Sastri 
was based upon Abdulla Sahib v. Doctor 
Oosman Sahib (1) and other cases which 
were decided before the passing of the present 
C. P. ©. Under the present Procedure 
Code a preliminary decree isdrawn up and 
time is given for redemption and.if within 
tie given time, the money is not paid, a 

e 


(1) 28M, 22, 
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final decree, or, a decree absolute is passed 
and the mortgåged property is brought to 
sale and if the proceeds of the sale are not 
sufficient to pay up®tke amount of the 
decree and ifthe personal remedy is out- 
standing, a decree is given personally against 
the mortgagor. Till a personal decree is 
given, it cannot fe said that the decree is 
one for the paymett of money. e 
Under the old C. P.C. a mortgage-decree 
directed the payment of money and in de- 
fault of payment the property was to be 
sold. According to Form No. 129, time 
was given to the’ defendant®to pay the, 
principal and interest and costs within six 
months and in default of the defendant 
paying into Court such principal, ete., by 
*the time given, it was ordered that the 
mortgaged premises should be sold and it 
was further provided that in case the sale 
proceeds of the mortgaged property did not 
cover the decree amount, the judgment- 
creditor could recover the amount person- 
ally or from other property of the mort- 
gagor. Under the old Code, therefore, a 
mortgage-decree could be considered as a 
decree primarily for the payment of money. 
Abdulla Sahib v. Doctor Oosman Sahib (1) 
and the other cases which were decided 
under the old Code have no application 
to a mortgage-decree passed undér the 
present Code. Even when the old Code 
was in force, the Ca¥cutta High Court 
consistently held the view that a mortgage- 
decree was not a decree for money. In 
Lalldhari Singh v. Manager, Court of Wards, 
Bhabatpura state (2) Mr. Justice Mooker- 
jee after an exhaustive examination of the 
cases cn the point held that a decree for 
sale of the mortgaged property could not 
be deemed asa decree for money within 
the meaning of s. 232 ofthe Code of 1882, 
A decree for redemption though it con- 
tains a provision for payment of money can- 
not be said to Be a decieé for money nor 


can a foreclosure decree in which a proyi- e 


sion is made for the payment of meney 
within the time fixed be a decree for pay- 
ment of money. Where a decree is passed 
for the delivery of.a specific moveable pro- 
perty, and in default, to pay. a certain sum 
of money it is not primarily a decree for 
money. 

Ina mortgage-decree the property is to 
be proceeded against in the first instance’ 
and the decree is, therefore, primarily 
By 12 Ind. Cas. 70; 1450. L. J. 


. . 


639; 16 0. W, N. - 
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id . 
against the property mortgaged. Ifa per- 
sonal remedy is not outstaading, the only 
remedy of:the mortgagee-decree-holder.is 
to proceed Against the property and the 
mere fact that a*personal remedy is out- 
standing will not convert the mortgage- 
decree into a decree for payment of money 
within the meaning of proviso to r. 16of 
O. XXI. The case Sagagopa Aiyengar v. 
Sellammal (3) does not help” the appellant. 
In that case.Mr. Justice Spencer and Mr. 
Justice Venkateésubba Rao held, “the ex- 
pression decree for money against several 
persons’ in XXI, 7. 16, is not restricted 
- “to personal decree for money against two 
or more defendants:” The decree directed 
the defendant to-pay the amount out -of 
his family properties, and the learned, 
Judges held “that the fact that the defend- 
ant was directed by the decree to pay the 
amount out of his family properties does 
not make the decree any the less a decree 
for payment of money against him.” If 
a trustee is directed to pay money, or an 
executor is directed to pay money though he 
is not personally liable to pay the amount, 
it is still a decree for the payment of 


money. But that is quite a different thing. 


from a wmortgage-decree which directs 
that the mortgaged properties should be 
sold tg discharge the debt. 

In s. 232 of the Code of 1882 the expres- 

‘gion was a “decree for money”. In the 
present O. XXI, r. 16, the expression is 
“deeree for the payment of money”. The 
words “the payment of were evidently 
introduced to make the meaning clear. 

We we no hesitation in holding that a 
montgsge-decree is not a decree for the 
payment of money within the meaning of 
the 2hd proviso tor. 16 of O. XXI. 

The appeal, therefore, fails and is dis- 
missed with costs. 
Vv. N.Y. Appeal dismissed. 

ee e 

. 861; 43 M. L. J. 761; 16 L. W, 758; 
> sis L. T4635 at R. 1922 Mad. 510. 
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CALCUTTA HIGH COURT. | 
APPEAL FROM ORIGINAL CIVIL JURISDICTION 
No. 110 or 1925. 

December 14, 1925. | i 
Present:—,Sir Lancelot Sanderson, Kr., 
Ohief Justice, and Mr. Justice Rankin. 

RADHA KISSEN GOENKA— DEFENDANT 
À — APPELLANT j 
Versus te 
THAKURSIDAS KHEMKA -—PLAINTIFE— 
° RESPONDENT. 

High Court: (Cal) Rules, Original Side, Chap. XIII 
A—Claim not admitted—Leave to defend—Security, 
order as to—Legality—Sale of securities, whether legal, 

Where the defendant in a suit ona debt expressly 
denies any contract to pay interest and with regard 
to principal pleads certain receipts by the creditor 
but does not say that any particular sum is due or 
that nothing is due, no summary: judgment should 
be passed and an unconditional leave to defend should 
be granted [p. 61, col.1.] h : 

It is an entirely wrong practice under the Rules to 
order security merely because looking at the state- 
ments on either side, the Judge is of opinion that the 


plaintiff has a better prospect of success than the 
defendant. [ibid.] 


An order as to sale securities under Ch. XII of Rules 
is entirely without jurisdiction. [p. 61, col. 2.] 

Appeal from an order of Mr. Justice 
Ghose under Chap. XIII-A (new Rules) 
Original Side Rules of the High Court. ^ 

Mr. A. K. Roy (with him Mr. P. C. Basu), 


for the Appellant, 
. Mr. 


S. N. Banerji (with him Mr. S. R. 
Dasg), for the Respondent. 
ee JUDGMENT. : 
Rankin, J.—This is an appeal from 
an order made on the 7th of July last by 
my learned brother Mr. Justice C. C. Ghose 
under Chap. XIII-A of the Rules of the 
Original Side which provide the procedure 
for obtaining summary judgments in cases 
where a debt or liquidated demand in 
money is alleged to be payable by the de- 
fendant. : 
The plaintset out that there had been 
certain transactions between the parties 
and that on the 6th of April 1922 an ac- 
count ‘was. adjusted which showed a sum 
of Rs. 20,304 due by the defendant to the 
plaintiff. It was further alleged that the 
defendant acknowledged in writing his 
liability for this amount and it further 
alleged that the defendant promised to pay 
the same on demand with interest at 12 
per cent. per annum. The plaint further 
stated that the plaintiff held certain shares 
and certain jewellery as security for the 
debt: and, finally it stated that the plaintiff 
had received on account of. the defendant 


.vrious sums of money amounting to 


p 
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Rs. 4,995. Paragraph 5 of the plait then goes 
on to’state that the account between the 
parties up to March 1923 was made up and 
that the sum found due was Rs, 17,535 
and thata copy of the account was sent 
to the defendant who receivéd the same 
with no objection thereto. The plaintiff 
submits that the same should be taken as 
accounts adjusted. Tke plaintiff in the 
relief which he claims asks for a decree for 
Rs, 22,753, for an account, if, necessary, of 
the transactions, for a declaration of charge 
on the shares and jewellery, and an order 
for sale and certain further reliefs. 
The plaintiff having taken out a sum- 
mons for summary judgment*the defendant 
- by his affidavit totally denied that there 
was any promise to pay on demand or to 
pay interest. The document exhibited to 
the plaint contained no mention of any 
promise to pay interest. He stated further 
that he had made various payments to the 
plaintiff and that the plaintiff had received 
certain dividends upon the shares held by 
him in deposit, which ought to be directed 


TA ‘by the Court to be found by an account so 
\ as to ascertain the amount due. e 
E) “aving received the account sent to him or 


He denied 


having in any way agreed to the later ad- 
justment of account setup by the plaintiff. 
He goes on tosay that ifthe shares and 
the jewellery are sold the plaintiff will be 
found. to be entitled to recover nothing 
‘more, but he does not say, apart from sale 
of the shares and the jewellery, that the 
sum due is any givensum or that nothing 
is due. With that exception he gives de- 
nial of the money portion of the plaintiff's 
‘claim. : 

In his affidavit in reply the plaintiff sets 
out ashort account purporting to say ex- 
actly what he has received by way of divi- 
dends and payments and purporting to 
verify his original plaint. 

If the matter stood there it is reason- 
ably clear that no judgment should have 
been passed against the defendant under 
this . procedure at all. To begin with, the 
claim for interest was denied and it is en- 
tirely a wrong practice under Chap. XIII A 
for a learned Judge to order security 
merely because looking at the statements 
on either side he rather thinks that the 
plaintiff has a better prospect of success 
than the defendant. There was a specific 
denial with respectto this agreement and 
it would be quite impracticable to decide 
that matter under Chap, XIII-A, 
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As regards the main question, it is clear 
that the plaintiff was an accounting party 
and though he gave‘a version of an adjust- 
ment, he did not profess to Be at all sure 
that it amounted to & promise by the de- 
fendant to pay the sum so found because 
he submitted that it amounted to an ad- 
justed account and he asked for an account 
by way of an altefnativé relief. . 

So far, thexefore® it seems to me that this 
case is one in which the proper order 
would have simply been an unconditional 
leave to defend; but it appears that at the 
last stage of the summons the parties ap- 
peared before the learned J&idge and the» 
learned Counsel for the defendant is record- 
ed to have said that he consented to a 
decree for Rs. 15,000 “ which he contend- 
“ed was the principal sum due.” If that 
Rs. 15,000 had been offered as the purchase 
price of peace in settlement of the whole 
matter, it could not have been taken as an 
admission for any purposes of this sort; but 
it certainly looks as though that was the 
defendant's statement of the amount that 
he really owed, There may be some doubt 
about the minutes, and we have enquired 
to-day as to what figure the defendant 
admits. We are told that he admits at any 
rate Rs. 13,000, 

It seemsto me, therefore, that one, may - 
on this summons give judgment against 
the defendant for Rs. 13,000; but it is to 
be observed that a par? of the plaintiff's 
relief which he seeks by going on with the 
action isan order for sale of the security. 
Under the practice of Chap. XII-A itis 
one thing to give judgment for a given 
sum and itis another thing to say whee 
ther that judgment should beimmediately 
enforceable having regard to other mutters 
outstanding between the parties. 

It seems to me that the order of the 
learned Judge (a part of which as regards 
the sale of thesg properties is entirely 
without jurisdiction under Chap, XIII-A) 
should be altogether set aside and that the 
proper order to make is thatthe plaixfiff 
on this application should have, judgment 
for Rs. 13,000, but that this judgment is 
not to be executed pending the final deter- 
mination of the other matters-in the suit. 
The defendant must have leave to defend 
as regards the rest of the claim. 

. Sanderson, C. J.—I agree. As re- 
gards costs, we are of opinion that tlte 
plaintiff must pay the defendant's costs-of 
the appeal and there will be no costs of the 
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summons before my learned brother on the 
‘Original Side. 

The defendant must file his written 
statement by Friday next and there will 
be cross-order for “discovery within a week 
of the filing of thé written statement. 

This case will be putin the special list 
of suits. 

R. L. - Order accordingly. 

. ’ A ° 


OUDH CHIEF COURT. 


+  Secoxp Orvin APPRAaL No. 365 or 1925 


January 21, 1926. - 
Present:—Mr. Justice Raza. 
DILAWAR KHAN—Derexpant— 
APPELLANT 
: versus 
Musanmat KULSUM BIBI—PLAINTIFE 
—RESPONDENT. 

Jurisdiction of Civil and Revenue Courts—Decision 
of Revenue Court—Suwit relating to same matter in 
Civil Court, whether mainiainable. - 


Where a matter exclusively within the jurisdiction | 


of a Court of Revenue has been tried and decided by 
that Court, as between the parties, no subsequent suit 
will lie in a Civil Court having forits’ sole object 
the annulment of the decree passed by the Court of 
Revenue. [p. 63, col. 1] 

Where a Revenue Court has decided that the 
defendant is not a sub-tenant ofthe plaintiff but a 
tenant®in-chief of the zeminder and cancelled a notice 
of ejectment issued by the plaintiff against the defend- 
ant, a suit by the plaiptiff to eject the defendant ina 
Civil Court is not maintainable. . 63, col. 2.) 

Baljit v. Mahiput, 49 Ind. Cas. 118; "41 A, 203: 17 A, 
L. J. 60, Ram Das v. Dubri Koeri, 77 Ind. Cas. 139; 
20 A. L. J. 606; A. I. R. 1922 All. 336; 44 A. 724 and 
Khaki Singh y. Bishunath Lal, 86 Ind. Cas. 447; 20, 
W. N. 1#at p. 16; 12 O. L. J. 86; LRG A, (0.) 51; A. 
a. R. 1925 Oudh 388, followed. 

Tag v. Ram Adhin, 30. ©. 65, Kalap Nath v. Mata 


Din, 28 Ind. Cas. 859; 18 O. O. 48, Lachhminv. Ram ` 


Singh, 61 Ind. Cas. 290; 24 O.C. 15, ‘Ram Autar v. Abul 
Hasan Khan, 28 Igd. Cas. 307; 2 O.L. J. 131 and 
Gaya Din Singh v. T a "Pande, 73 Ind. Cas. 
238; 10 0.L.J.178;9 O. & A, L. R. 87; A. I. R. 1994 
Oudh 14, distinguished. 


Appeal aggirst the judgment and decree 
of the Additional Subordinate Judge, 
Fyzabad, dated the 20th April 1925, affirm- 
ing that of the Munsif, Havali, Fyzabad, 
dated theel3th November 1924. 

Mr. S.M. Ahmad, for the Appellant. 

Mr. Naimullah ‘for Mr. Haider Husain, 
for the Respondent. . 

JUDGMENT.—This i is an appeal from 
a deciee of the Additional Subordinate 
Judge, Fyzabad, dated the 20th April 1925 
affirming a décree of the Munsif, PERA 
dated the 13th November 1924, 


s 
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The dispute in this case relates.to a hold- 
ing in vilage Mahdauna, District F¥zabad. 

The facts of this case, so far as it is- 
necessary tostate them for the purpose of 
disposing ofthis appeal, are as follows :— 

The plaintiff who is the widow of one 
Shahzad Khan issued a notice of eject- 
ment against the defendant in respect of 
the holding in dispute treating him as her 
sub-tenant. The defendant then filed a 
suit to contest the notice of ejectment under 
s. 108 cl. (8) of the Oudh Rent Act. The 
Revenue Court decreed the suit on the 8th 
March 1923 ‘holding that the plaintiff (now 
defendant-appellant) was not a sub-tenant 
but a tenant-in-chief of the zemindar, That 
decision was upheld by the Appellate Court . 
on the 25th October 1923. The present suit 


e ‘was then instituted by the plaintiff (res- 


pondent) on the 16th May 1924. She prayed 
for a declaration that she was the tenant- 
in-chief and the defendant, her sub-tenant. 

The claim was resisted by the defend- 
ant. He pleaded that the suit in the Civil 
Court was barred by the Revenue Court 
decision and was not maintainable. This 
point was decided by both the Courts be- 
low against the defendant. He has noy 
come to this Court in second appeal. It is 
contended that the suit is not maintain- 
able in the Civil Court and that the de- 
cision of the Revenue Court bars the suit 
én the Civil Court. 

I think this appeal should be allowed. It 
is admitted that the Revenue Courts have 
held the defendant-appellant to be a ten- 
ant-in-chief of the zemindar. It was en- 
tirely within the exclusive jurisdiction of 
the Revenue Courts to decide if the defend- 
ant was a sub-tenant of the holding and 
could be ejected as sich. They decided 
that he was a tenant-in-chief of the zemin- 
dar and not the plaintiff's sub-tenant. 
Having ‘failed in the Revenue Court the 
plaintiff instituted the present suit in the 
Civil Court with the sole cbject of get- 
ting the decision of the Revenue Court 
set aside by the Civil Court. If the Civil 
Court were to grant the relief asked for 
the result would surely be a conflict. 
between the decision of the Civil Court 
and that of the Revenue Court. I think 
the rulings in Baljit v. Mahipat (1) and 
Ram Das v. Dubri Koeri (2) help the de- 
fendant in this case. It was held in the case 

q 49 Ind, Cas. 118; 41 A. 203; 17 A. L. J. 6 


(3) 77 Ind. Cas, 139; 20 A, L. J. 606; A. rR, 1929 
All, 336; 44 A. 7244 
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of Baljit v. Mahipat (1) “that where a matter 
exclusively within the jurisdiction of a 
Court of Revenue has been tried and de- 
cided by that Court, as between the parties, 
no subsequent suit will lie in a Civil Court 
having for its sole object the annulment 
of the decree passed by the Court of 
Revenue.” This ruling was followed in the 
case reported as Ram Das v. Dulri Koeri (2) 
mentioned above. The respondent's learned 
Counsel has referred to the rulings in Prag 
v. Ram Adhin (3), Kalap Nath v. Mata 
Din (4), Lachhmin v. Ram Singh (5), Ram 
Autar v. Abul Hasan Khan (6) and Gaya 
Din Singh v. Chauharja Pande (7). I think 
these rulings do not apply to the present 
ease. To understand and apply a decision 
of any Court is necessary to see what were 
the facts of the case in which the decision 
was given and what were the points which 
had to be decided. So far as I see the 
facts of the present case are different from 
the facts of the cases mentioned above. 
I should like to note that the ruling in 
Ram Das v. Dubri Koeri (2) was approved 
recently in Khaki Singh v. Bishunath Lal (8). 
In my opinicn the present suit is not main- 
tainable in the Civil Court. The suit is 
barred by the Revenue Court decision. It 
is really a suit for setting aside the de- 
cision of the Revenue Court and does not 
lie in the Civil Court. 

Tallow the appeal and setting aside ethg 
decrees of both the Courts below dismiss 
the plaintiff's suit with costs. The appel- 
lant will get his costs from the respondent 
in all the Courts. 

Z, K.. Appeal allowed, 

(3) 3 O. ©. 65. . 
8 28 Ind. Cas. 859; 18 O. C. 48. 

(5) 61 Ind. Cas, 290; 24 O. C. 15. 


9 
(6) 28 Ind. Cas. 307; 2 O. L. J. 131. _ ` 
(T) 73 Ind. Cas. 238; 10 O. L. J. 178; 90. & A. L. 


1 
(8) 86 Ind. Cas. 447; 2 O. W. N l4 at p.16; 12 O. 
L. J. 86; L. R. 6 A. (O.) 51; A. I. R. 1925 Oudh 388. 





ALLAHABAD HIGH COURT. 
Crvit Revision No. 142 or 1925. 
January 6, 1926. 
Present:—Mr. Justice Daniels. 
‘CHOTEY LAL—Puainrirr— 
i APPLIOANT 
ae versus 
GIRRAJ KISHORE AND ANOTHER— 
DEFENDANTS-—OPPOSITE PARTIES. 
Stamp Act (II of 1899), 5.1 40—-Endorsement of 
dnstrumente by Collector as sufficiently. stamped— 


GHOTEY LAL V, GIRRAJ KISHORE, és 


—Certificate without jurisdiction—Preswmption, wke- 
ther applies—Negotiable Instruments Act (XXVI of 
1881), s. 120—I mproperly stamped instrument, effect of 
—Cause of action—Suit on hundi—Hundi improperly 
stamped—Debt, suit on, whether maintainable. - 

The conclusive presumption laid d&wn in s. 40 (2) 
of the Stamp Act in respect of arm instrument endorsed 
by the Collector as sufficiently stamped, cannot apply 
to an instrument where the certificate is without 
jurisdiction. 

Girdhari Das v, Jagan Nath, 3 A. 115; 2 Ind. Dec. 
(x. s.) 64, distinguished. 3 ` 

The condition psecederft to the application of # 120 
of the Negotiable Instruments Act is that there must 
bea properly stamped Bill of Exchange before the 
Court at which the Court is entitléd to look. - 


Where the cause of action for a suit for recovery of 
a debt is based on a kundi and the hundi alone, the 
plaintiff cannot be allowed to sue for the debt in- * 
dependently of the hundi, if the Aundiis improperly 
stamped and is not receivable in evidence. 


e Civil revision from an order of the 
Judge of Small Cause Court, Mainpuri, 
dated the 15th of August 1925. 

Dr. N. C. Vaish, for the Applicant. 

Mr. N; P. Asthana, for the Opposite Par- 


“ties. . 


JUDGMENT.—The view taken by the 
Court below in this case is correct. The 
plaintiff sued ona hundi bearing a one- 
anna stamp which was not cancelled. On 
the case coming before the Judge of the 
Small Cause Court he held quite rightly 
that the hundi was not receivable ‘in evi- 
dence under the provisions of the Stamp 
Act and he impoundedit andsentit to the 
Collector. The Collectoy imposed a penal- 
ty and improperly endorsed the document 
as sufficiently stamped, presumably purport- 
ing to act under s. 40 of the Act. Section 40 
expressly excludes instruments -chaygeable 
with a duty of one anna. The Collector's 
certificate, therefore, was not a certifichte 
given in accordance with the provisions of 
the section, and the conclusive presumption 
laid down in sub-s. (2) does*not apply to it. 
I have been pressed with the ruling in 
Girdhari Dasv. Jagan Nath‘(1) but that wasa - 
case in which the document was voluntarily 
brought to the Collector to have the stam 
duty appraised under a provision whéc 
corresponds to s. 31 of the present Stamp 
Act. The provisions applicable are not 
identical with those ofs, 40. It has also 
been urged that under s. 120 of the Negoti- 
able Instruments Act it was not open to the 
opposite party to contest the validity of the 
deed, but the condition precedent to the 
application ofs. 120 is that there must he 


(1) 3 A, 115; 2 Ind, Dee, N. s.) 64, é 


Gå 
a properly starħped Bill of Exchange before 
the Court at which the Court is entitled to 
look. An unstamped document, unless it 
is admissibde under some special provi- 
sion of law, ise mere waste paper for 
the purpose of judicial proceedings. The 
third plea raised is that the plaintiff ought 
. to have been allowed to sue forthe debt in- 
dependently of the hundi, but in this case 
his @ause of action as sêt oute in the plaint 
was based on the hundi and on that alone. 
I, + therefore, dismiss this application with 
costs. 


N. H. Application dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
First Crvi APPEAL No. 97 or 1925, 
December 8, 1925. 
Present:—My. Hallifax, A. J. C. 
NANDKISHORE— PLAINTIFF- 
APPELLANT 
versus 
JEONATH AND otHers—DerexnDants 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 148, 149, 
0. XVII, r. 1—Deficit Court-fees, payment of —Ex- 
tension of time—-Power of Court. 

A Ceurt has power under ss. 148 and 149 and O. 
XVII, r. 1, C. P. C., to grant an extension of the time 
originally granted for the payment of deficit Court- 
ees. 

Appeal against an order of the Sub- 
Judge, First Class, Bilaspur, dated‘ the 
9th March 1925, in Civil Suit No. 23 of 1925. 

Mr. 14. R.-Bobde, for the Appellant. 

, Mr. R. B. Mitra, for the Respondents. ` 

JUDGMENT.—This is a striking in- 
stance of the common idea that the law in 
India is contained in rulings and not in 
Statutes. The léarned Subordinate Judge 
has held that he has no power to extend 
the time for the payment of the deficient 
Court-fees on thé plaint because it was held 
in the judgment of the Calcutta High 
Cowt and another of the Bombay High 
Court thatthe terms ofr.11 of O. VII of 
the ©. P. Œ are mandatory, a thing that 
most people could find out for themselves 
by reading the first nine words of the rule. 
He has, however, completely ignored 
as. 148 and 149 and also r. 1 of O. XVII of 
the same Code. 

It is to be feared that the learned 
Judge never read even so much.as the 
head-notes of the cases which he pur- 
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ports to “follow, Both of them refer tos. 
149 of the Code, which deals with the first 
grant of time for the payment of the deficit 
Court-fees. In the Bombay case Achut 
Ramchandra Rai v. Nagappa Bab Balgaya 
(1)a refus#l by the lower Court to grant 
time was get aside. In the Calcutta case 
Midnapur Zemindary v. Secretary of State 
for India (2) at the expiry of the time al- 
lowed the plaintiff refused to pay the de- 
ficit Court-fees or to amend the plaint so 
as to make what he had already paid suffi- 
cient, and did not ask for moretime, This 
sort of following of rulings without even 
reading them, much less studying them, 
is even more" to be condemned than the 
following of rulings of other High Courts, 
especially in an unauthorized publication, 
in preference to the Statute Law. 

Whether an extension of time ought 
to have been granted or not isa matter 
which was never considered in the lower 
Court and has to be considered here. The 
plaintiff lives 62 miles from the Railway 
Station. Hecame into Bilaspur on the date. 
of hearing of his case, which was the date 
by which he had to make good the defi-,- 
ciency in Court-fees. On that day, as i 
happened, the Treasury was open for on 
hour only and Court-fee stamps were not 
available. The plaintiff explained this and 
asked for time only till the next day. That 
lvappened to be three days later as the 
Courts were to be closed on the following 
two days. The extension ought obviously 
to have been granted. 

The order of the lower Court reject- 
ing the plaint is set aside. The plaint will 
be restored to file and the plaintiff will be 
allowed a reasonable timein which to make 
good the deficiency in Court-fees. He has 
been advised to appear and do this without 
waiting for a notice from the Court, but a 
notice should be sent to him if he has 
not done so when this order reaches the 
lower Court. The defendants will pay all 
the costs of this Court. The Pleader’s fee 
will be fifty rupees, . 

Z. K. Order set aside. 

(1) 21 Ind. Cas. 337; 38 B. 41; 15 Bom. L. R. 902, 
(2) 40 Ind Cas. 96; 44 C. 352; 21 ©. W. N. 834.. 


Pe 


(93 L 0. 1986] 


RANGOON HIGH COURT. 
CriuinaL Revision No. 688-B oF 1925. 
July 31, 1925, 

. Present:—My, Justice Doyle. 
MOHAMMED EUSOOF AN ANOTHER 
—APPLICANTS . 
VETSUS 
EMPEROR— OPPOSITE PARTY. 

Criminal Procedure Code (Act V of 1898), s. 497— 
“Death or transportation”, meaning of—Bail, grant of 
—Principles applicable. 

The phrase “an offence punishable with death or 
transportation of life’ in s. 497, Cr. P. C., refers only 
to an offence in which the sentence of transportation 
for life is prescribed as an alternative sentence to 
capital punishment. The phrase must not be taken 
as extending to offences punishable -with transporta- 
tion for life alone. [p. 65, col. 2.] ‘ 

Following the principle that an accused is regarded 
as innocent until he is proved guilty, it is an es- 
tablished principle throughout the greater part of the 
British Empire that an accused is kept in detention 
before his trial mainly that his appearance for trial 
may be assured, bail being normally accepted when 
the security is such as to make it morally certain that 
the accused will appear. [ibid.] 

In the matter of Barronet, E. R., K. B., page 338, 
Regina v. McNamara (Can), A18 B.C. R., page 125, 
Regina v. M’Cartie (Ir), 11 I. C. L. R., page 188, 
- Regina v. Fraser (Aus.)h13 N.S. W. L. R., page 150, 
Regina v. Valle, (N. Z.), 23 N. Z. L. R., page, Mac- 
kintosh v. McGlenchey (Scot.), S. C. 75, page, relied 


on. 

While a wide discretion as to the grant of bail in 
cases other than those involving capital punishment 
has been placed in the hands of Magistrates, they are 
bound, when weighing the probability of the prisoner 
appearing for trial, to consider tho nature of thè 
offence charged, the character of the evidence against 
the prisoner, and the punishment which, in the event 
’ of conviction, is likely to be inflicted on the prisoner. 
Again, while mere vague allegations that the prisoner, 
if released, will tutor witnesses, should not be taken 
into account, the Magistrate may well refuse to 
enlarge on bail where: the prisoner is of such a 
character that his presence at large will intimidate 
witnesses, or where there are reasonable grounds for 
believing that he will use his liberty to suborn evi- 
dence. [p. 66, col. 2.] 

Reference made under s. 438 of the Cr. 
P. C. by the Sessions Judge, Insein, dated 
the 3rd July 1925, in Criminal Miscellaneous 
Trial No. 4 of 1935, 


Mr. Keith, for the Applicants. 
Mr. Gaunt, Assistant Government Ad- 
vocate, for the Crown. 


JUDGMENT.—Under s. 497 of the 
Cr. P. C., as recently amended, any person 
accused of any non-bailable offence arrested 
without warrant by an officer in charge of 
a Police Station, or who appears, or is 
brought before a Court, may be released cn 
pail, but shall not ke so released if there 
appears 1easonabte ground for believing 
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that he has been guilty of an offence punish- 


able with deathwr transportation for life. 
The phrase “an offence punishable with 


` death or transporation for life” contains an 


ambiguity which has résutted in a reference 


' to this Court by the Sessions Judge of 


Insein, who, while believing that the phrase 
was intended to caver only offences which 
are punishable with,death, as well as, ig the - 
alternative, with transportation for life, 
considered that the case of H. M. Boudville 
v. Emperor (1), contained, by implica- 
tion, a ruling that the phrase covers offences 
pahan only with” transpprtation for 
ife. . 

Tagree with the learned Sessions Judge 
that, in the case of H. M. Boudville v. 
Emperor (1), there is an implication that 
Magistrates have no option as regards grant- 
ing bail in the case of offences punishable 
with transportation for life, although the 
point does not seem to have been fully 
argued before Mr. Justice Duckworth. 

The phrase “an offence punishable with 
death or transportation for life’ is not a 
particularly elegant one from a grammatical 
point of view, and, were it intended to be 
disjunctive, one would be inclined to 
favour the alteration of the phrase to “an 
offence punishable with death or with trans- 
portation for life.” The phrase is, however, 
taken directly from the Indian Penal Code 
which details a number $ offences in which 
either punishment may be inflicted at the 
discretion of the sentencing Court. 


Following the principle that an accused 
is regarded as innocent until he is eproved 
guilty, it isan established principle through, 
out the greater part of the British Empire 
that an accused is kept in detention before 
his trial mainly that his appearance for 
trial may be assured, bail being normally 
accepted when the security is such as to 
make it morally certain that the accused 
will appear, See kegina v. Scaife, approved 
in In the matter of Barronet (2). Also 
Regina v. McNamara (Can) (3), Regina® v. 
M’Cartie Ir.) (4), Regina v. Fraser (Aus) 


.(5), Regina v. Valle (N.Z.) (6), Mackintosh 


v. McGlenchey (Scot.) (7), I have perused the 


(1) 85 Ind. Cas. 43; 2 R. 546; 26 Cr, L J. 427; A.I, 
R. 1925 Rang. 129, 

(2) E. R., K. B., page 338. 

(3) 18 B. C. R., page 125. 
L. R., page 188. . . 
. W. L. R., page 150, 
<, page, 
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case of Narendra Lal Khan v. Emperor (8), 
which, however, merely goes. so far as to 
say that other circumstance$ may also guide 
a Magistratain granting or refusing bail, 
but does not expxessly negative the main 
principle. 

It is, therefore, pertinent to enquire to 
what class of cases was this rule intended 

_ to be made applicable when the Code was 
altefed, it being permfsible for a Judge to 
deduce intention, where it can be deduced 
from the phraseology contained in the 
alteration. 

There is only one offence in the whole 

. Code which4s punishable with death alone, 
and, as this happens to be murder by a life 
convict, the question of bail under s. 497, 
Or. P. C., obviously does rot arise. 

As regards the other offences for which 
the capital sentence may be inflicted, it is 
difficult to frame a phrase that would include 
these offences that would be succinct, 


and that, at the same time, would be free . 


. from ambiguity which has given rise to the 
present reference. 

It may be remarked, however, that, as a 
general rule, even in those parts of the 
Empire in which the general principle pre- 
vails, it is unusual to grant bail where the 
offence charged involves the possibility of 
capital punishment. If, therefore, the limit- 
ed fterpretation suggested by the learned 
Sessions Judge, Insein, tobe placed upon 
the phrase “offenees punishable with death 
or transportation for life’ be accepted, the 
recent amendment to the Céde brings the 
principles governing bail in India into con- 
formity with the practice throughout the 
portions ot the Empire administered under 

*a’developed systems of law. It would be 
idle to assume that the practices prevailing 
throughout the Self-Governing portions of 
the British Efnpire werenot in the minds 
.of the amenders of theCr. P. O., when they 
were considering the amendment in ques- 


ion. : 

e Itis difficult to see what principle, other 
than pure empiricism, should distinguish 
offences punishable with transportation for 
life froħ offences punishable with long 
terms of imprisonment; why, for instarice, 
the detenu accused of lurking house tres- 
pass with a view to commit theft, for which 
the punishment is fourteen years’ imprison- 
ment, should be specially favoured as aga- 

- inst the individual who has dishonestly re- 


è 9 1 Ind. Cas, 738; 36 ©. 166, 13 ©. W. N. 43; 9 Cr. 
Ta d. 375, Bea NG 2. 
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ceived stelen property, knowing that it was 
obtained By dacoity, for which the punish- 
ment happens to be transportation for life? 
It cannot seriously be argued that the com- 
paratively slight difference in degree of pos- 
sible punislement will render it morally less 


- likely that, the person arrested will put in 


an appearance in the one case rather than 
the other. On thé other hand, the degree 
of difference is so great as between transpor- 
tation for lifaand death as to be immeasur- 
able. A prudent Legislature will, there- 
fore, withdraw from the discretion of the 
magistracy cases in which, if guilt is pro- 
bable, even a man of the greatest fortitude 
may be willing to pay a material price, how- 
ever exorbitant, for life. 

J, therefore, hold that the phrase “death 
or transportation for life” ins. 497, Cr. P. 
C., must rot be taken as extending io 
offences punishable with transportation for 
life only. 

lt must be understcod that while a wide 

discretion as tothe grant of bail in cases 
other than those involving capital punish- 
menthas now been placed in the hands of 
Magistrates, they are bound, when weighing ~~ 
the probability of the prisoner appearing Tor 
trial, to consider the nature of the offence 
charged, the character of the evidence 
against the prisoner, and the punishment 
which, in the event of conviction, is likely 
eto*be inflicted on the prisoner. Again, 
while mere vagueallegations that the pri- 
sioner, if released, will tutor witnesses, 
should not be taken into account, the Magis- 
trate may well refuse to enlarge on bail 
where the prisoner is of such a character 
that his presence at large will intimidate 
witnesses, or where there are reasonable 
grounds for believing that he will use his 
liberty to suborn evidence. 

N. H, Order accordingly. 





OUDH CHIEF COURT. 
CRIMINAL APPEAL No. 641 or 1925. 
December 10, 1925. 
Present :—Mr. Justice Stuart, Chief Judge. 
MATHURA PRASAD— APPELLANT : 
versus : 
EMPEROR— RESPONDENT, 
Penal Code (Act XLV of 1860), s. 4? l—Forged 
public records— Certified copy, use of, whether use of 
. forged document—Offence, essentiale ofr. - 


4 
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Where public records are tamperéd With and a 
person uses certified copies of such forged records, 
the use of the copies is a use of the forged documents. 
Lp. 68, col. 1.) 

The mere fact that aperson has used a forged 
document would not be sufficient to justify his con- 
viction under s. 471 of the Penal Code. I? is necessary 
also to prove that the use was fraudulent gr dishonest 
and the person knew that the document was forged. 
[p. 68, col. 2 i z 

Criminal appeal against an order of the 
Sessions Judge, Gonda, dated the 18th 
September 1925. ` y 

Rai N.N. Ghoshal Bahadur for Mr. G. H. 
Thomas, Government Advocate (with him 
Mr. Sarju Prasad Srivastava, Government 
Pleader), for the Respondent. , 

JUDGMENT.—The facts of the case 
out of which this appeal arises are these. 
Girdhari Lal and : Mathura Prasad (the 
latter being the appellant in this appeal) 
are own brothers. Af some period about 
1917 they were working in the office of the 
Manager of the Balahra Estate in the Gonda 
District, .They left their employment at 
some time later, The management of the 
Balahra Estate wassubsequently undertaken 
by the Court of Wards. In 1920 Girdhari 
Lal and Mathura Prasad were cultivating 
holdings as tenants of the Estate. The 
‘Court of Wards issued notices to eject them. 
The brothers instituted suitsin the Revenue 
Courts to set aside the notices of ejectment. 


In these suits they asserted that they ware , 


under-proprietors in respect of the land in 
question and of other lands and produced 
certified copies from the Settlénient records 
to support their title. On the strength of 
these certified copies Mr. Chakravarti, Assist- 
ant Collector of Gonda, decreed the suits 
of Girdhari Lal and Mathura Prasad and 
set aside the notices of ejectment. As a 
yesult Girdhari Lal and Mathura Prasad 
remained in possession of the lands in 
respect of which the notices of ejectment 
had been issued. Owing to certain cir- 
cumstances which are not very material to 
the present appeal, the Court of Wards 
came to the conclusion that, although these 
certified copies were genuine certified copies, 
the actual Settlement records had been 
tampered with, with the result that the 
copies disclosed a state of affairs which did 
not exist. It followed from this conclusion 
that Girdhari Lal and Mathura Prasad did 
not possess uwnder-proprietary rights and 
that forged interpolations had been made 
jn the Settlement records to establish. their 
. title to these lands. The Court of Wards 
"get the Criminal Law in motion against 
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Girdhari Lal in the year 1924. He was 
convicted in one case on charges under 
ss. 466, 467 and 468, Indian Penal Code, and 
in another case ona charge under s. 471, 
Indian Penal Code. He was convicted in 
1924. He appealed to the Judicial Com- 
missioner’s Court and his appeal was dis- 
missed on the 3lst danuary 1925. Mathura 
Prasad is, of course, in no way affectedeby 
the proceedings against his brother. I 
mention ‘these proceedings, however, to 
show how the case came into being against 
Mathura Prasad. The Authorities took no 
action at first’ against Mathurase Prasad as 
he could not be found but after Girdhari 
Lal's appeal had ‘been tismissed by the 
Court of the Judicial Commissioner. they 
apparently had reason to suppose that 
Mathura Prasad’s presence could be secur- 
ed, and in consequence the Government 
Pleader acting not on behalfof the Court 
of Wards but acting under instructions 
from the District Magistrate in the interests 
of justice filed an application onthé ‘24th 
February 1925 to the Revenue Court, which 
had decided the suits contesting the eject- 
ment notices, asking the Court to take ac- 
tion on its own initiative under the provi- 
sions of s. 195 (e) of the Cr. P. C. inres- 
pect of using as genuine forged documeiits. 
The officer who had presided ‘over ¢his 
Court at the time that the previous suits 
had been decided had beeg transferred and 
the application was made to his successor, 
The Court recorded a complaint initiating 
proceedings on the 23rd February 1925 
and issued a warrant against. Mathura 
Prasad giving him an opportunity to show 
cause. Mathura Prasad appears to have 
surrendered to this warrant. He filed a 
written petition on the 30th March 1925 in 
which he endeavoured to show cause against, 
his prosecution. An order was subsequent- 
ly passed directing Mathura Prasad’ pró- 
secution and he wasereleased ort bail. The 
officer presiding over the Cours instead 
of sending Mathura Prasad for trial beforg 
a Magistrate committed him under the 
provisions of s. 478 of the Or. P. O. to 
the Court of Session on the 6th July 1925. 
He was tried by the Sessions Judge of 
Gonda and convicted on the 18th September 
1925. He has appealed against his convic- 
tion from the jail. He is not represented. 


His appeal is not the usual jail appeal arid , 


presents some very peculiar features, 
Attached to his application in appeal aré 
over 18 typed written pages in, English 

* . = per $ . 
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of arguments in support of his case. He 
had evidently taken time: to obtain these 
arguments: Although he was convicted 
on the 18th Sept@mber 1925 he did not 
sign these arguments, till the 28th Nov- 
ember. Mathura Prasad is, upon his own 
showing unacquainted with the English 
language and itis difficult to understand 
hoW, while in custody in jail, he managed 
to secure these most elaborate arguments 
which are written in English and which 
contain somewhat ingenious reasoning. I 
have examined these arguments and I have 
gone carefully through the voluminous 
‘record. J find that he has been rightly 
convicted. The arguments, though in- 
genious are in no way convincing. They are 
plausible but avoid the real points as far 
as they possibly can. While pressing into 
the service of the appellant every petli- 
fogging plea that tLe brain of a small 
legal practiticner could conceive they care- 
fully avoid ihe eal points upon which the 
‘case should be determined. These points 
have been brought out very clearly and 
very well inthe judgment of the learned 
Sessions Judge. I wish to place on the 
record my appreciation of the admirable 
way in which the case was presented and 
tried in the Court of the Sessions Judge 
of Gonda, The grounds of appeal deserve 
at any rate tobe taken in detail. 
propose to take*them exactly in the order 
jn which they are put.. 

The first point taken is that the whole 
procedure was illegal. I have neither the 
timeenorthe inclination to refer to every 

. point taken inthe written arguments of the 
appellanton this point. It is sufficient to 
say that I consider that the procedure 
was perfectly legal and that every privilege 
‘was given to the appellant to which he was 
entitled under the Jaw. : 

The secopd point 1gised is that even if- 
it be found that there had been tampering 

e With the dccuments in the record-rccm 
the appellant could not legally be charged 
with having committed any offence for hav- 
ing used certified copies which re-prcduc- 
ed the errors of the original. There is 
absolutely no forcein the argument here. 
When forgeries, if any, were ccmmitted by 
one person inside thé rerord-rccm ard 
copies re-producing the false entries were 

* putup in the suits contesting ihe notice 
-of ejectment the use of euch certified 
copies is ausecf forged dcctments when 
they are put in a case jn this way, Of covire 
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the meré circumstances that the ddcuments 
had been forgéd would not be sufficient to 
justify a conviction. It is necessary to 
prove in order to obtain such a conviction 
that the use has been fraudulent or dishonest 
and in addition that the person putting in 
the copies knew or had reason to believe that 
the ‘originals wére forged, but the plea 
set up by theappellant in this respect has 
no force whatever. 

I nowcome to the main points. It is 
necessary for the -prosecution to establish 
that the documents had been tampered with 
in the record-room, that false entries had 
been made therein, that the appellant had 
put in copies of these documents fraudulent- 
ly or dishonestly and that he knew or had 
reason to believe that the documents were 
forged. The prosecution has established 
every point. lt is clear to me upon tle 
evidence which was believed toth by the 
learned Sessions Judge and the Assessors 
that deliberate interpolations and altera- 
tions were made in settlement recorcs 
to establish faleely a title to certai 
land in favour of the appellant's prede 
cessor. Buch ‘entries could not have been 
made- without the active connivance of 
officials in ihe record-room, and I agree 
with the learned Sessions Judge that the 
circumstance that those entries were made ` 
discloses ascandalous state of affairs in 
the Gonda record-room, which requires 
careful examination by the Authorities, 
But it is clear that these interpolations 
were made. I find it established by the 
clearest possible evidence which 1 believe 
that the appellant utilized tbese copies 
of the forged entries knowing full well 
that the entries were forged and that he 
used them both fraudulently and dishonest- 
ly to establish a title to under-proprietary 
rights which he knew he did not possess, 
It is only possible in a case of this kind to 
arrive at such a conclusion on a considera- 
tion largely of circumstantial evidence; but 
where, as here, the evidence including the 
circumstantial evidence can leave no doubt 
to the mind of any reasonable man as to 
the facts that appellant knew that he hed 
no title, that he knew and had reason to 
believe that the entries were false and that 
he used them in order to obtain something 
to which he was not entitled, bis convicticn 
is a gocd conviction. 

Ido not find that ike leained Sessicns 
Judge's decisicn weg in any way affected by 
jnielevent eviderce,cr outside considera. 
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tions. As I have already said P consider 
his judgment an exceptionally good one. 
The last question that remains is the ques- 
tion of sentence. The appellant has put 
in a strong plea for mercy on «he ground 
that’ he isa very old man. On, his own 
showing he is not more than 55 and I 
do not consider that he has arrived at an 
age which entitles him’ to exceptionally 
lenient treatment. He has committed about 
as serious an offence as he could commit 
under the sections under which he was 
charged and, in my opinion, the sentence 
passed upon him is on the light side. 
I dismiss his appeal, 


: NR, Appeal dismissed. 


ALLAHABAD HIGH COURT. 
ORIMINAL REFERENCE No. 697 or 1925, 
December 14, 1925. 

Present :—Mr. Justice Daniels. 
KHACHO MAL AND ANOTHER— 

APPLICANTS 


versus 
EMPEROR tHroucH DAU DAYAL 
—OpposirE PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 4, 107, 
842—"Complaint’, what is—Request for security pro- 
ceedings—S. 212, whether applicable to summons cases 
—Onmission to comply with provisions—Trial, whether 
vitiated—Prejudice to accused. 

Section 342 of the Or. P. C. is applicable to sum- 
mons cases as wellas to warrant cases, although it 
may be that in a summons case an examination. of the 
accused may be dispensed with under the first clause 
of s. 245 of the Code, if the Magistrate after hearing 
the evidence finds that there is nothing to answer. 
[p. 70, col. 1.] ; 

An omission to comply with the provisions of s. 342, 
Cr. P. C., does not necessarily vitiate the trial. It 
depends on whether the accused has been prejudiced 
in the trial. [ibid.] 

Bechu Chaube v. Emperor, 71 Ind. Oas. 115; 20 A. 
L. J. 874; A. I, R. 1923 All. 81; 24 Cr. L. J. 67; 45 A. 
124, followed 
. The definition of “complaint” in s. 4, Cr. P. C., does 
not require that the action asked for should be under 
any particular provision of the Code and does not 
excludé a request for action under s. 107, provided the 
facts alleged do amount to a substantive offence. 
{ibed.] A 

Criminal reference made by the Sessions 
Judge, Muttra, dated the 24th of October 
1925. 

Mr. S. C. Das, for the Applicants. 

Mr. H. G. Desanges, for the Opposite 


Party. 
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JUDGMENT .—This is a Reference by 

the learned Sessions Judge recommending 
the-.setting aside of the conviction of the 
applicants for assault wnder s. 352, Indian 
Penal Code, and a consequent order binding 
them over for a sum of Rs. 200 with one 
surety in the sams amount under s. 106, _ 
Cr.P. ©. On the stbstahtive charge a fine 
of Rs. 20 only wa? inflicted. The œm- 
plainant’s case, which the Trial Court ac- 
cepted, was that owingto a report which the 


-complainant had made against the accused 


three days earlier they came up behindhim . 
with lathis when he was on his “bicycle and 
said, “see the result of making a report” 
and ran after him and tried to strike him 
with their lathis, but being on a bicycle he 
managed to escape. The learned Sessions 
Judge has written an unnecessarily lengthy 
order containing some matter quite irrele- 
vant tothe presentreference, but the grounds 
of his reference are really five in number:— 
` (1) That the provisions of s. 342, Or. P. C.; 
were not complied with. . 

(2) That the petition filed by the com- 
plainant Dau Dayal was under s. 107, Cr. 
P.C.,and the Magistrate had no jurisdiction 
to treat it as a complaint under s. 352, 

(3) That the Magistrate wrongly took 
security for good behaviour under s, 106, Cr. 
P. C., instead of for keeping the peace. 

(4) That by taking action under s. 106 
instead of under s. 107 thé Magistrate has 
deprived the accused of a right of appeal; 
and 

(5) That the evidence on which the Magis- 
trate acted was unworthy of credit ard the 
accused should not have been convicted on 
the merits. . 

As regards s. 342, there was an irregu- 
larity. The Magistrate did. not omit the 
examination of the accused but he re- 
corded it after the examination of the 
complainant and bgfore that. pf the re- 
maining witnesses. There were two other 
witnesses who gave evidence against the 
accused. The ‘remaining two witnesse® 
when called said they knew nothi The 
Magistrate in his explanation says that s. 
342 does not apply to summons cases, This 
is incorrect. Section 342 occurs in a Chapter 
headed “general provisions as to inquiries 
and trials.” Section 245, Cr. P. C., does 
indeed use language which it is difficult to 
reconcile with s. 342 in saying that if” 
the Magistrate after taking evidence and. 
“if he thinks fit” examining the accused, 
finds him not guilty he shall acquit him, 
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40 : 
and if he finds him guilty shall convict 
him. But s. 342 has always “been held 
applicable to summgns cases as well as to 
warrant cases. It*may be that in a summons 
case the examination of the accused may 
be dispensed with under the first clause of 
g. 245 if the Magistrate after hearing the 
evidente finds that there is nothing to 
answer. At the same time if has been held 
in, this Court i in Bechu Chaube v. Emperor 
(1) that an omission to comply with the 


provisions of s. 342 does not necessarily’ 


vitiate the ¢rial, and that it depends on 
whether the accused have been prejudiced. 
In this case the accused were examined 


` after the complete story told by the com- 


plainant was before the Court and they had 
the opportunity of filing, and did file, ‘a 
lengthy written statement setting out their 
version of the factsand of the causes why 
the charge had: been brought. I am not, 
therefore, prepared to set aside the judg- 
ment on the ground of this irregularity, 
Turning to the second objection, the defi- 
nition of a complaint is contained in s. 4 (1) 
(h) A complaint is an allegation made 
orally or in wriling to a Magistrate that 
some person has committed an offence, the 


allegation made with a view to the Magis- 


trate taking action under this Code. The 
definition does not require that the action 
asked for should, be under any particular ° 
provision of the Code and does not exclude 
a request for action under s. 107, provided 
the facts alleged do amount to a substantive 
offence. In this case both the written com- 
plaint and the oral statement of the com- 
Plainant alleged facts which amounted to an 
offence under s. 352, Indian Penal Oode., 
and the allegations were made with a view 
to the Court taking action under the Code. 
It appears to me, therefore, that the require- 
ments of the definition were satisfied. 


The third ground is @orrect. The Magis- 
trate says that by a slip of the pen he wrote 
fhe words “good behaviour” instead of the 
words “keeping the peace”. The security 
actually taken from the accused was security 
for keeping the peace. 

The fourth ground requires no separate 
notice. Ifthe requirements of s. 106 were 
fulfilled the Magistrate was perfectly entitl- 
ed to act under the section whether there 
was an appeal or not. 

. Itis next said that the order was incom- 


) 71 Ind. Oas., 115; 20 A. L. J. 874; A. J. R. 1993 
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plete because it did" not state what was to 
happen ifthe security was not furnished. 
This objection has no substance. The secu- 
rity was furnished, and the stage at which 
it would þe necessary to decide what 
should be done in default :was never 
reached, 

On the merits Ihave been taken through 
the-evidence, and I do not consider that this 
is a case in which a Court of Revision would 
be justified in setting aside the findings of 
fact at which the Magistrate had arrived on 
the evidence. In the resultIam unable to 
accept the reference and I direct that the 
record be returned, 


N. H. Record returned. 


CALCUTTA HIGH COURT. 

| ORIMINaL APPEAL No. 555 or 1925. 
November 24, 1925, 

Present:—Mr. Justice C. ©. Ghose and ~- 

Mr. Justice Duval. 

MAHOMED RAFIQUE— APPELLANT 

VET SUS 
EMPEROR—Opposits PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 254, 
842, 350—Delivering judgment written by predecessor 
e —Begatit y—Warrant case—Charge, framing of. 

Though a Magistrate is authorised to try a case on 
evidence recorded by his predecessor, there is no authori- 
ty for the proposition that a Magistrate who succeeds 
his predecessor can deliver a judgment which has been 
written out by his predecessor without considering 
the evidence on the record and without hearing the 
arguments if any on behalf of the accused. |p. 72, 
col 1.) 

In a warrant case itis imperative on a Magistrate 
to draw upa formal charge against the accused in the 
manner indicated in s. 254 and to strictly comply with 
the provisions of s. 342, Cr. P. C. [p. 71, col. 2.] 


Appeal against an order of the Presi- 
dency Magistrate, Calcutta, dated the 22nd 
August 1925. 

Mr. H. M. Boseand Babu Syamdas Bhatta- 
charjee, for the Appellant, 

Mr. Khundkar, for the Crown. 

JUDGMENT.—The appellant before 
us named Mahomed Rafique has been con- 
victed' under s. 46, Act V of 1909 (The 
Bengal Excise Act) and has been sentenced 
to under go rigorous imprisonment for a 
period of one year. 

The facts are as follows: SOn the 19th 
January, 1925, the appellant along with two 
others were arrested by Excise Sub-Inspec- 
tor, Probhat Chandra Sen Gupta at pre- 

mises No, 356, Upper Chines Road, in 
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Calcutta. On a search being made, several 
quantities of cocaine were found to be in 
possession of the persons arrested. There- 
after they were sent up for trial for having 
beén in illicit possession of cocaine without 
a license in contravention of the provisions 
of s. 46 of the Bengal Excise ‘Act. The 
trial so far as the present» appellant is con- 
cerned commenced on the 20th January, 
1925, before Mr. Keays, Additional Chief 
Presidency Magistrate It was’ alleged that 
the appellant had in his possession cocaine 
in a phial which was found ina chula under 
a wooden taktaposh in his shop and it was 
further alleged that 83 packets of cocaine 
were found in a bamboo pipe hidden be- 
tween two taktaposhes in front of the accus- 
ed’s shop, but the charge against the appel- 
lant was, as faras we can make out from 
the record, in respect of having been in 
illicit possession of 155 grains of cocaine 
without license. The trial went on from the 
20th January, 1925, to the 2lst of July, 
1925, when Mr. Keays, the Trying Magis- 
trate, proceeded on leave. On that date he 
recorded the following order in the order 
sheet: “Iam goingon leave. I had written 
my judgment (which I append to the 
record) on the 8rd July and Thad only to 
sign it. The accused has absconded. I 
leave the judgment for my successor to. deal 
with as he thinks fit.” In the margin there 
is a-note by Mr. Keays’ successor, Mr. A. Z. 
Khan, in these words:—Judgment kept 
with me. Sd. A. Z. Khan 21-7-25.” 

On the 22nd August, 1925, it appears that 
the accused who had been absent since the 
llth July, 1925, surrendered before the 
Magistrate, Mr. Khan, and filed a petition 
stating that he did not want a de novo trial. 
Thereupon the learned Magistrate, Mr, 
Khan, recorded the following order in the 
order sheet:-—“Mr. Keays, Additional Chief 
Presidency Magistrate on leave, who tried 
the case has left a written judgment, before 
he made over charge to me, undated and 
unsigned. J am signing and dating that 
judgment and pronouncing it. Accused is 
sentenced under s. 46, Act V of 1909, to one 
year’s rigorous imprisonment, Cocaine to 
be destroyed.” 

On behalf of the appellant it has been 
contended before us by Mr. H, M. Bose that 
the judgment which the learned Magistrate, 
Mr. A. Z. Khan, signed and dated and pro- 
nounced was not a judgment arrived-at by 
him after gonsideration of the evidence on 
the record and after*hearing of the argu- 
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ments, if any, on behalf of the appellant, 
and that, theref re, it could not be treated 
as a judgment within the meaning of s. 367, 
Cr. P. O, The contention advanced on 
behalf of the appellant has led us to examine 
the record in this case minutely and as a 
result of such examination we have dis- 
covered, apart fromthe question raised before 
us and to whigh weeshall advert préseatly, 
various other irregularities which cannot be 
overlooked. Itappears from the order-sheet 
that on the 20th March; 1925, a charge was 


‘framed against the accused and on the 


framing of such charge the eccused was 
examined. Now, as far as we can find from 
the record, although the order-sheet states 
that a charge was framed against the accus- 
ed and that the accused was examined, 
there was, as a matter of fact, no charge 
framed against the accused as it ought to 
have been done under the provisions of 
s. 254, Or. P. C., nor is it apparent to us from 
the record that the accused was examined 
in a regular manner under the provisions of 
s. 342, Cr. P. ©. As far as we can find from 
the record, what appears therein is as 
follows:—‘Not guilty. The cocaine was 
found in a chula in the passage outside my 
shop which has no door, The chula was 
under a bench which belongs to the land- 
lord and not to me.” It is quite clear¢rom 
the record that this is what the accused 
must have stated at the time he was 
brought before the Magistrate and that this 
could not in any way be treated as an ex- 
amination under s. 342, Cr. P. C., nor can we 
treat what follows later on, namely, JI was 
not present at the search” as an examina- 


tion under s. 342, Cr. P.C. The case agairtst° 


the accused was a warrant case and it was 
imperative on the learned Magistrate, Mr. 
Keays, that he should draw up a formal 
charge against the accused in manner indi- 
cated in s. 254, Cr. P. O., and that he should 
comply strictly wita the provistons of s. 342, 
Cr. P. ©. Nothing appears to have been 
done in accordance with the provisions of 
the ‘law and a perusal of the order-sheet 
leaves the impression that a warsant case 
which rendered the accused liableto undergo 
rigorous imprisonment for a period of 
one year was conducted in the Magistrate's 
Court in a careless manner. We must ex- 
press our regret that this should have been 
allowed. 3 
As regards the precise contention which 
has been urged before us, we think there is 
considerable force in it. Section 350, Cr, 


e 
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‘@ 
e P.G,,no doubt authorises a Magistrate to 
try a case on evidence recorded by his 
predecessor but there is no authority for the 
proposition that a Magistrate who succeeds 
his predecessor ĉan deliver a judgment 
which had been written out by his prede- 
cessor without considering the evidence on 
the record and without shearing the argu- 
menjs, if any, on behalf of the accused [see 
in this connection Baishnab*Charan Das v. 
Amin Ali (1).] Such a procedure cannot 
stand to reason, ‘because the Magistrate who 
makes himself responsible for the judgment 
must -always be the Magistrate who before 
delivery of the judgment had considered 
the evidence on recerd fairly and impartial- 
ly and had also listened to the arguments, 
if any, on behalf of the accused. It is 
abundantly clear from the order-sheet that 
the Magistrate who succeeded Mr. Keays, 
namely, Mr. Khan, did not consider the 
evidence on the record, nor did he hear any 
arguments on behalf of the accused before 


he signed and dated the judgment (which ` 


had been written out by Mr: Keays) and 
pronounced it. We think that the trial on 
the whole has been conducted in an ex- 
tremely unsatisfactory manner and that the 
requirements of justice demand of us that 
we should set aside the conviction and 
sentence passed on the appellant and direct 
that the case be re-tried, either by the Chief 
Presidency Magisfrate or by a Magistrate 
other than Mr. Keays and Mr. Khan, to be 
nominated by the Chief Presidency Magis- 
trate. One would have thought that in a 
ease of this description the Trying Magis- 
trate Would have made it his business to see 
«that the essential formalities laid down in 
the Or. P. O., were observed. There has 
been no such observance and we have no 
other alternative but to direct a re-trial in 
manner indicated above. The accused will 
remain on the same ‘bails as has been, pend- 
ing the order af the Magistrate who will 
_ try the case. Let the record be sent down 
et once. 

R. L. Appeal allowed: 
7 Re-irial ordered. 


(1) 72 Ind. Cas. 953; 50 O. 664; 380, L. J. 202; 24 
Or, L, J. 489; A. I. R. 1924 Cal. 55. 
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‘LAHORE HIGH COURT. 
Criminau Revision No. 1734 or 1924, 
February 18, 1925. i . 
Present :— Sir Shadi Lal, Kr., Chief Justice 
Musamntat GHASITI AND ANOTHER— 
6 PETITIONERS 


VETSUS : 
EMPEROR—Responpsnr. 

Criminal Procedure Code (Act V of 1898), ss. 256, 
864, 537—Fatlure to record reasons for asking accused 
on day of framing charge for cross-examination, effect 
of—Collective examination of two accused, legality of. 

A Magistrate’s failure to record reasons for requir- 
ing an accused to state forthwith on the day of fram- 
ing the charge whether he wants to cross-examine 
any of the prosgcution witnesses is an irregularity 
cured by s. 537, Cr. P. O., unless it has occasioned 4 
failure of justice. 

Recording of the statements of two accused collec- 
tively is an irregularity which vitiates trial. 


Case reported by the Sessions Judge, 
Ambala, with his No. 1918-G. of 28th 
eee 1924, dated the 3rd December 
1924, 


FACTS.—The two complainants who 
are minors were living in the house of 
their deceased father when Musammat Gha- 
siti, widow of Chhotu, and Mara, son of. 
Bahadur Ali, who are relations of the com- 
plainants and owners of a part of the house, 
forcibly ejected them therefrom, The com- 
pianos brought a complaint under s. 448, 

ndian Penal Code, against the accused; 
and Kanwar Ishwari Singh, Magistrate, 
Second Class, Ambala, found them guilty, 
and sentenced each of them as stated above. 
On appeal, the District Magistrate, by order 
dated 3rd October 1924, accepted the appeal 
to the extent of reducing the sentence to 
the imprisonment already undergone before 
the appellants were released on bail and a 
fine of Rs. 25 each. The remaining part 
of the Magistrate’s order and the convictions 
were allowed tostand, The accused came 
up to this Court on revision. 


GROUNDS.—That the Trial Court did 
not put up the case for the next hearing 
for further cross-examination of the prose- 
cution witnesses as required by s. 256, Cr. 
P.C., nor did the Magistrate record the 
reasons in writing for requiring the accused 
to state forthwith whether they wished to 
cross-examine the prosecution -witnesses. 


That the Magistrate did not examine each 
accused separately but recorded their state- 
ments collectively which is forbidden by 
s, 364, Cr, P. O, . s 
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Follpwing Allu v. Emperor‘(1), there 
having been an infringement of the statutory 
requirements the trial is illegal. The case 
is, therefore, submitted to the High Court 
with a‘recommendation that the sentence 
be set aside and the case be” returned to 
the Magistrate for trial in accordance with 
law from the stage in which the illegality 
has been committed, 

ORDER.—On the 22nd of July 1924, 
the Magistrate after framing a charge 
against the accused asked them to state 
whether they wished to cross-examine any 
of the witnesses for the prosecution; and to 
this question the accused gave a reply in 
the negative. j 

Now, s. 256, Cr. P. C., enacts that an 
accused person shall be required to state, 
at the commencement of the next hearing 
of the case, or if the Magistrate for reasons 
to be recorded in writing so thinks fit, 
forthwith, whether he wishes to cross-exa- 
mine any, and, if so which of the witness- 
es for the prosecution whose evidence has 
been recorded; and the question arises 
whether the failure of the Magistrate to 

ecord his reasons vitiates the trial. While 
‘hold that the Courts should always comply 
strictly with the provisions of the law, I do 
not think that the failure of the Magistrate 
to record his reasons renders the trial illegal. 
The provision contained in s. 256 is, jn my 
opinion, not mandatory, but merely dir&e- 
tory; and the irregularity can be cured 
under s. 537 of the Cr. P. C., provided that 
there has been no consequent failure of 
justice. It isclear that the omission to 
record the reasons has not caused any pre- 
judice to the accused in this case. 

I cannot, therefore, endorse the view of 
the learned Sessions Judge that the trial 
should be set aside on the ground that 
the Magistrate did not record his reasons 
in writing for requiring the accused to 
state forthwith whether they wished to 
cross-examine prosecution witnesses, It, 
however, appears that the Magistrate did 
not examine each accused separately, but 
recorded their statements collectively; and 
this is an illegality which vitiates the pro- 
ceedings. Accordingly, I set aside the 
conviction and sentence and remit the case 
to the Magistrate for trial in accordance 
with law from the stage at which the 
illegality was committed. 

R. L, Revision accepted. 


(1) 75 Jnd. Cas. 980; 4 L. 376; A.I. R. 1924 Lah. 
104; 6 Le L. J. 103; 25 Or, L. J. J. 68. 


CALCUTTA HIGH COURT. 
GOVERNMENT APPRAL No. 3 of 1925. - 
November 25, 1925. 
Present :—Mr. Justige O, O. Ghose 
and Mr. Justice Duval. 
SUPERINTENDENT anp REMEM- 
BRANCER or LEGAL AFFAIRS— 
APPELLANT a4 
. Tersus . 
KIRAN BALA DASI—AccusrD. 
Evidence Act (I of 1872), s. 4§—T'humb impressions 
—Expert's opinion, admissibility of—Identification of 
Prisoners Act (XX XIII of 1920), s. 5—Thumb impres- 
sions of accused taken at trial—Legality—Criminal 
Procedure Code (let V of 1898),% s. 562—Accused 
widow and puppet. 
The opinion of the Expert formed on comparison of 
the thumb impression of the accused taken in Court 
with his other thumb impressions is admissible in 


* evidence. [p. 74, col. 2.] : ] 

By virtue of s. 5 of the, Identification of Prisoners 
Act, 1920, a Magistrate is legally competent to take the 
thumb impression of the accused at the trial and 
such impression is admissible in evidence. [ibid.] 

The accused's binga widow 45 years old and a 
puppet in the hands of other accused is a circum- 
stance that would entitle her to the benefit of s. 562, Cr. 
P. C. [p. 75, col. 1.] 


Government appeal against an order of 
the Sessions Judge, Bankura, dated the 6th 
February 1925, setting aside the order of 
the Deputy Magistrate of Bankura, dated 
the 23rd December 1924. 

Mr. Ashraf Ali, for the Appellant. 

Babu Narendra Krishna Bose, for the 
Accused. 

JUDGMENT.—Tifis is an appeal by 
the Superintendent and Remembrancer of 
Legal Affairs, Bengal, against the acquittal 
of the respondent Kiranbala Dassi by the 
learned Sessions Judge of Bankura by his 
judgment dated the 6th February 1925, . 

The short facts are as follows :—The re- 
spondent Kiranbala Dassi along with three 
other persons, Upendra, Nath Ghoshal, 
Kishori Mohan Misra and Panchu Gopal 
OChakravarti was put upon trial for offences 
under s. 82 of tke Indian Registration Act. 
The case for the prosecution was that a 
deed of release dated the 29th March 1923 
purporting to have been executed by® one 
Sindhubala Dassi in favour gf Upendra 
Ghoshal was a forged document made at 
the instance of Upendra Ghoshal, that 
Panchu Gopal was the scribe and that he 
had signed the name of the executant and 
that Upendra Ghoshal procured the registra- 
tion of the document by causing Kiranbala , 
the respondent before us to personate Sindhu- 
bala Dassi before the Sub-Registrar of. As- 
surances, and that Kishori Mohan falsely 
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. identified Kiranbala Dassi as Sindhubala 


Dassi at the time of the regigtration of the 
document. During the course of the trial 
in the Court of first instance the learned 
Deputy Magistrate Mr: Ahmed directed that 
the respondent Kiranbala Dassi should 
give her thumb impression. Accordingly 
her thumb impression was taken and it was 
compared by an Expert, witness being P. 
W, Ne 17 Jnanada Chandra Bose with the 
thumb impression purporting to be that of 
Sindhubala Dassie which was on the bond 
and which had been taken at the time of 
the registration of the deed and in the Sub- 
Registrar's béok. The evidence of the 
Expert was to the effect that the three thumb 
impressions, namely, that of Kiranbala 
taken in the Court before the learned 
Magistrate, that which appeared on the deed 
and purported to be the thumb impression 
of Sindhubala and that which appeared 
in the Sub-Registrar’s thumb impression 
book and which also purported to be the 
thumb impression of Sindhubala were in 
fact andin truth the thumb impression of 
one and the same person, and that the 
thumb impression of Sindhubala who had 
been examined as a witness for the prosecu- 
tion and whose thumb impression had been 
taken in Court did not tally with the thumb 
impressions hereinbefore referred to. The 
learned Magistrate who tried the case ac- 
quitted Panchu Gopal, but he found that 
the three other accused persons, Upendra, 
Kishori and the present respondent Kiran- 
bala Dassi were guilty and sentenced them 
to various terms of imprisonment. So far 
as Kiranbala ‘was concerned the sentence 
on, her was that she should undergo rigorous 
imprisonment for-a period of six months. 
The accused persons thereupon preferred 
an appeal before the learned Sessions Judge 
of Bankura. But ıt having appeared that 
there had been no compliance with the 
provisions of s. 342 Or. P. Oy a re-trial was 
ordered. Ou re-trial by the learned Magis- 


* trate the accused were again convicted and 


senteficed to the same terms of imprison- 
ment asin the previous trial. There was 
then an appeal to the Sessions Judge and 
by his judgment dated the 6th February 
1925 the accused persons were acquitted. 
As -regards the two accused Upendra 
Ghoshal and Kishori Misra the learned 
Sessions Judge held that there was not 
sufficient legal evidenée against them to 
warrant a conviction. But as regards 
Kiranbala Dassi the learned Sessions Judge 


was of opinion that her thumb impression 
taken at the time of the trial was inadmissi- 
ble in evidence, as such thumb impres- 
sion had been taken illegally. Thereupon 
the present appeal has been preferred as 
stated by the Superintendent and Remem- 
brancer of Legal Affairs. 

It is contended on behalf of the Govern- 
ment by the learned Deputy Legal Remem- 
branter that the Sessions Judge was clearly 
in error in htlding that the thumb im- 
pression in question, namely, one that had 
been taken in Court of the respondent 
Kiranbala Dassi had been taken illegally, 
and in support, thereof he has drawn our 
attention to the provisions of s. 5 of Act 
XXXIII of 1820, being an Act which autho- 
rizes the taking of measurements and photo- 

“graphs of convicts and others.’ Section 5 
of Act XXXII of 1920 runs as follows :— 
“Ifa Magistrate is satisfied that for the 
purposes of any investigation or proceeding 
under the Or. P. C., 1898, it is expedient 
to direct any person to allow his measure- 
ments (measurements as defined in the 
Act include finger impression and foot 
prints impressions) or photograph to be 
taken, he may make an order to that effect, 
and in that case the person to whom the 
order relates shall be produced or shall 
attend at the time and place specified in 
the order, and shall allow his measure- 
mehts or photograph to be taken, as the 
case may be, by a Police Officer.” We 
think this is sufficient authority for the 
course that was adopted by the learned 
Deputy Magistrate. Asis well-known, be- 
fore the passing of the Act there was con- 
siderable controversy as to whether thumb 
impressions could be taken ofa person by 
order of a Magistrate, and to settle all such 
doubts this Act was passed. 

Then the question arises whether the 
evidence of the Expert who had an oppor- 
tunity of comparing the thumb impression 
of Kiranbala which had been taken in 
Court with the thumb impressions on the 
deed and in the Sub-Registrar’s thumb 
impression book is admissible under the 
provisions of the Indian Evidence Act, Sec- 
tion 45 of the Indian Evidence Act makes 
the opinion of an Expert on a matter like 
this admissible in evidence. Illustration 
(e) tos, 45 makes it abundantly clear that 
ina case like the present the opinion of 
the Expert formed by comparison of the 
various thumb impressions hereinbefore re- 
ferred to is admissible tin evidence. If 
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Would, therefore, follow that the procedure 
which was adopted by the Magistrate was 
one in strict accordance with the provi- 
sions'of the law and that the learned 
Sessions Judge was not corregt in saying 
that the thumb impression of Kiranbala 
Dassi which had been taken fn Court was 
one which had been ‘taken illegally and 
against a fundamental principle of law. 
That being so, it is impossible to resist the 
conviction that the thumb intpression which 
had been put on the deed at the time of the 
registration of the document was one which 
had been put not by Sindhubala Dassi but 
by Kiranbala Dassi; in other words we are 
satisfied on the evidence on the record 
that it was Kiranbala Dassi who had per- 
sonated Sindhubala Dassi at the time of the | 
registration of the document. ` 

We must, therefore, allow the appeal, and 
the only question now before us is what 
the sentence should be on Kiranbala. She 
is stated to be a widow of over 45 and al- 
though there can be no doubt whatsoever 
that she did personate Sindhubala Dassi at 
the time of the registration of the document 
before the Sub-Registrar itis abundantly 
clear from the evidence on the record that 
she was a puppet in the hands of other 
accused. Under these circumstances we 
have anxiously considered whether we 
should pass a sentence of imprisonment, on 
her, and we have come to the conclusion 
that having regard to the amended provi- 
sions of s 562 of the Cr. P. C. this is a 
cage in which we can take action thereunder 
and instead of sentencing Kiranbala Dassi 
at once to any punishment we direct that 
she should be released on her entering into 
a bond with one surety of one hundred 
rupees to appear and receive sentence 
when called upon during the period of one 
year. 


R. L. Appeal allowed. 


LAHORE HIGH COURT. 
CRIMINAL MISCELLANEOUS APPLICATION 
No. 12l of 1925. 
September 23, 1925. 
Present:—Mr. Justice Zafar Ali, 
BAGH ALI—COMPLAINANT— 
PETITIONER 
versus 
MUHAMMAD DIN AND orsers—Accospo— 
. RESPONDENTS. 


Criminal Procedure Code (Act V of 1898), ss. 526, 


BAGH ALI V, MUHAMMAD DIN. 
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28—Cognizable case sent up for trial by Police ~ 
Private prosecutor, right of, to apply for transfer—~ 
Transfer by Distr€ct Magistrate without notice—Legal- 
ity. 

Even ina cognizable case sent up for trial by the 
Police, the private prosecutoreis entitled to apply for 
transfer of the case under s. 526, Cr. P. C., only his 
rights are subordinate to those of the Orown, so that 
in case ofa conflict between him and the Public Prose- 
cutor in the matter gf transfer the right of the latter 
prevails.[p. 76, col. 1. ° i 

Jamuna Kant Jha®. Rudra Kumar JShaed52 Ind. 
Cas. 424; 4 P. L. J. 656; 20 Or. L. J. 648; (1920) Pat. 42, 
referred to, 

A transfer under s. 528, Ore P.C., is not fllegal 
for want of notics to the opposite party. [ibid.] 

[Case-law discussed] | 

Miscellaneous applicatione to have the 
order of transfer made by the District 
Magistrate, Gujrat, dated the 30th April 
1925, set aside. 

Mr. Ram Chand Manchanda, for the Peti- 
tioner. . 

Messrs, Moti Sagar, Aziz Ahmad and 
Abdul Ghani, for the Respondents. 


ORDER.—A case under ss. 366/147, 
Indian Penal Code,.was pending in the 
Court of Lala Kundan Lal Magistrate, First 
Class, Gujrat. and he had recorded some 
evidence when the District Magistrate on 
the application of the accused, but without 
notice to the other side, transferred the 
case to the Court of another Magistrate of 
the First Class, namely, Chaudhre Nadir 
Khan. Bagh Ali who was interested in 
the case, inasmuch ag it was his wife who, 
it was stated, was abducted, has filed in 
this Court an application under s. 526, Or. 
P. ©., with certain allegations against 
Chaudhri Nadir Khan and requests that the 
order of transfer made by the Distfict Magis- 
trate be set aside. . 

Mr. Moti Sagar who appears on behalf 
of the accused-respondents raises a pre- 
liminary objection, namely, that this being 
a cognizable case which was sent up for 
trial: by the Police, a private person is 
not competent® to applyefor a transfer, as 
was held by a Division Bench of the Patna 
High Court in Jamuna Kanth Jha v, Rudra” 
Kumar Jha (1). The Bench consisted of 
two Judges, one of whom, 1.6, Mr. Justice 
Mallick, held that a private person who 
sets the law in motion by giving informa- 
tion tothe Police isnot entitled to apply 
for a transfer of the case under s. 526, 
Cr, P. O., 1898. But the other Judge held 
to the contrary, that a complainant is en- ` 


(1) 52 Ind. Cas, 424; 4 P., L. J. 656; 20 Or, Ls J. 648; 
(1920) Pat. 42. 


78 , 
titled. to apply for transfer under s. 526 
but his rights are subordinate to those of 
the Crown, so that wherethere is acon- 
flict between the private prosecutor and 
the Public Prosecutor» in the matter of a 
transfer of acase, the right of the latter 
must prevail. This latter view appears 
to be sound, being quite in accordance 
with the “expressed terms” of cl. 3 of s. 
526. Im the present case the application is 
not opposed by the Crown and, therefore, 
could be heard and disposed of on the 
merits, but the learned Counsel who appears 
for the applicant does not ask for a trans- 
fer, and confinés himself to impugning the 
order of the District Magistrate, stating 
that it was illegal as it was made without 
notice to the other party. In support of 
this contention he cites Bakhsha v. Tahlu 
Ram, (2) which was based on Umrao Singh 
v. Fakir Chand (3), Teacotta Shekdar v. 
Ameer Majee (4) and Imperatrix v. Sadashiv 
Narayan (5). But both the Allahabad 
and Bombay High Courts have lately adopt- 
ed the view that a transfer under s. 
528, Cr. P. C., is not illegal for want of 


notice to the opposite party. In In re’ 


Hawaji Sakharam Mhalaskar (6) occurs E 
following passage :— 


“No doubt the trend ofthe decisions in 
this Coust appears to have been that an 
order under s. 5z8, made without notice, 
is illegal; Imperatrix,v. Sadashiv Narayan 


(5); In re Nagashwar Sitaram (7) and Vedu - 


Bapu v. Bhagwandas (8). But these cases 
were doubted in In re Virji (9) and I 
understand that the recent practice of this 
Court has been to treat want of notice as 
BOE PINCH UAE to illegality. : 
as For the sec- 
tion does not “require issue of notice and 
that too is the view of the Allahabad High 
Court. See In the matter of the petition of 
Dukhi Kewat (10). The question of notice 
seems to me to be one of pmpriety rather 
than of legality.” 


(2) EN R. 1902 or lor. L. R. 190 
we? A. 749; A, W. N. (1881) 53; 2 Tad, Dec. (N. 8.) 


aW 
‘i 8 o. 393; 10 ©. L. R. 239; 4 Ind. Dec. (x. s.) 
1. 


9 
(5) 22 B. 549; 11 Ind. Dec. (N. `s.) 947 47 
©) 50 Ind. Cas. 496; 21 Bom. L. R. 276; 20 Cr. L. J: 


320 
. (T) 1 Bom. L, R. 347. 


(8) 5 Bom. L. R. 28 

(9) 6*Bom. L. R. 856; 1 Or. L. J. 9 

(10) aa ie 3A. bad. 224; A. a N. (1906) 76; 3 
Cr, L.J, 
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In the pfesent case the application was 
made on behalf of the accused and the 
District Magistrate after recording some 
evidence in support of their allegations 
came to the conclusion that they had some 
reason to apprehend that they would not 
have a fair trial in thé Court where the 
case was pending. Jt would not, there- 
fore, be proper to revise his order merely 
on the ground that it was passed without 
notice to the complainant. But if the latter 
hassome misgivings about the impartial- 
ity of the Magistrate to whose Court the 
case has been transferred he may apply 
to the District Magistrate for a transfer 
from that Court! This application is dis- 
missed. 


R. L. Application dismissed. 





CALCUTTA HIGH COURT. 
CRIMINAL Revision No, 700 or 1925. 
October 15, 1925. 
Present:—Justice Sir N. R. Chatterjea, Kr. 

and Mr. Justice B. B. Ghose. 
SURENDRA NATH GHOSE AND OTHERS— 
PETITIONERS 
VETSUS 
EMPEROR—Obpposits PARTY. 

Criminal Procedure Code (Act V of 1898), s. 421— 
Appeal—Summary dismissal. 

An Appellate Court bas power to dismiss an appeal 
summarily on receiving the petition and perusing the 
same. But when the record is sent for and received ` 
the appellant is entitled to be heard in support of his 
appeal, 

Criminal revision against an order of the 


Sessions Judge, Bakarganj, dated the 6th 
August 1923, “affirming that of the Deputy 
Magistrate, Barisal, dated the 27th July 
1925. 

Babu Suresh Chandra Talugdar, for the 
Petitioners. 

JUDGMENT.—Under the provisions 
of s. 421, Or. P. C,. the Appellate Court has 
the power to dismiss an appeal summarily 
on receiving the petition and perusing the 
same. But, in this case, the learned Judge 
sent for the record and, after the arrival of 
the record, it appears that he did not give 
the appellant an opportunity of being heard. 
We think that under s. 421, Or. P. C., the 
appellant was entitled to be heard in sup- 
port of his appeal. Under these circum- 
stances, the order dismissing the appeal is . 


- get aside and the learned J udge is directed 


to give the appellant an opportunity of 
being, heard in support of his appeal. 
R Is. Wake sent baek. 
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RANGOON HIGH COURT. 

CRIMINAL Revision No. 605-B or 1925. 

: August 4, 1925. 
Present:—Mr. Justice Godfrey. 
MAUNG NYI BU—Petitionger 

Versus 7 
EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 190 
(1) (c)—Cognizance of offence on private information 
Magistrate, whether bound to regord information—- 
Prejudice to accused. 

It is most desirable that a Magistrate taking cogniz- 
ance of an offence under s. 190 (1) (e) Cr. P. O. 
should place on record the ground on which he is 
taking action, and this not only in fairness to the 
person against whom action is sp taken and who is 
<. entitled to know for what reason he is being arrested 
but also for his own protection. His omission, how- 
ever, to do so does not necessarily vitiate the proceed- 
ings, where the accused has not in any way been pre-e 
judiced. 

Thakur Pershad Singh v. Emperor, 100. W. N. 
775; 3 Cr. L. J. 473 and Rash Behary Lal Mandal v. 
Emperor, 35 C. 1076; 12 ©. W. N. 1078; 8 Cr. L.J. 
235, referred to. 


Criminal revision being review of an 
order of the District Magistrate, Meiktila, in 
Cr. Reg. No. 62 of 1925. 

JUDGMENT.— The petitioner in this 
case seeks to revise an order of the District 
Magistrate, Meiktila, of the 15th May 1923, 
taking cognizance unders. 190 (e), Cr. P. O., 
of an offence under s. 477-A, Indian Penal 
Code, against him on the ground that the 
District Magistrate had failed to record fhe 
information upon which he acted. 

The record of the proceedings against 

the petitioner discloses an entry by the 
District Magistrate under date 15th May 
in the following words: “I take cognizance 
of this case under s. 190 (©), Cr. P. O. 
Issue warrant of arrest of Rev. Surveyor, 
Maung Nye Bu, bail in two sureties of 
Rs. 200 under s. 477-A, Indian Penal Code, 
Senior Magistrate for Trial.” The proceed- 
ings were then transferred to the Senior 
Magistrate for trial, who took necessary 
action and the petitioner appeared in 
Court on bail on the 29th May and filed an 
application stating his intention of apply- 
“ing for the transfer of the case. The case 
‘was then transferred to the Court of the 
First Additional Magistrate for trial and on 
its being called on the 12th June, the 
petitioner stated that he had applied to the 
High Court for a transfer. 
_ His application tothis Court was in fact 
filed only the day before, namely, on the 
lth June, and itis not for a transfer but 
to quash the proceedings against him on 
the ground aboye stated, 
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It appears that the information upon e 
which the District Magistrate acted is con- 
tained ina reporton an enquiry held by the 
Sub-Divisional Officer which goes to show 
that the petitioner had made certain false 
returns with regard to cotton crops. And it 
is complained that inasmuch as a record to 
this effect was not in, fact entered in the 
diary of the case by. the District Munsif, 
the proceedings are entirely vitiated. 
Reliance is placed upon the ruling in 
Thakar Pershad Singh v. Emperor (1) which 
is to the effect that though it may not be 
obligatory upon him to disalose the source 
of his information, a Magistrate taking 
cognizance under s:190 (1) (c) should at 
least record the information upon which he 
has acted. This expression of opinion was 
subsequently approved of and adopted in a 
later ruling in Rash Behary Lal Mandal v. 
Emperor (2) and from it Isee no reason to 
differ. Itis obviously most desirable that. 
a Magistrate should, when taking cogniz- 
ance under that section, place on record 
the ground upon which he is taking action, 
and this, not only, in fairness to the person 
against whom action is so taken and who 
is entitled to know for what reason he is 
being arrested but also for his own protec- 
tion. I am not, however, prepared to sav 
that his omission to do so necessarily vitiates 
the proceedings. ; 

In the case reported in Thakur Pershad 
Singh v. Emperor (1) the Magistrate had 
not only failed to record the informa- 
tion on which he acted, but he had also 
refused to impart such information to the 
person against whom action was taken, and 
it was held on the authority of two earlfer 
cases that the Magistrate was bound to 
disclose the information, private or other- 
wise, upon which he acted and issued 
va of arrest. 

nthe present case, however, there 

been no withhoéding of suth EE 
the petitioner in fact never asked for it. It 
is possible that he knew what it westall 
along. This would certainly be in keeping 
with his conduct in the Magiswrate’s Court 
and also with one of his grounds of revision, 
in which he complains that the information 
acted upon was insufficient. There ig 
clearly no substance in this particular 
ground, which is not present, and it seems . 
to me that there is no reason for thinking 

that he has been in any way prejudiced. 


8 10 C. W. N. 775; 3 Or. L. J. 473, 
(2) 36 C. 1076; 12 O. W, N. 1075; 8 Or. L, J, 235, 
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78 ° J 
He has gota transfer of the case to another 
Court, and it would seem rather as if, in 
coming to this Court in revision, he were 
seeking to take advantage of a technical 
omission, which in ‘the circumstance could 
certainly not be held to effect the legality 
of what has been done. 

The application is rejected. 

N, He ° Application rejected. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL Revaston APPLICATION NO, 132 oF 


July 20, 1925. 
Present:—Mr. Kennedy, J. O, 
and Mr. Raymond, A. J. ©. 
SAHIBRAI son or GIRDHARILAL— 
AVPLICANT 
versus 

EMPEROR—OprositTE PARTY. | 
Criminal Procedure Code (Act V of 1898), s. 199— 
“Some person who had care of such woman”, meaning 
of—Express delegation of trust by husband, whether 
necessary-—Leave to proceed with complaint not ex- 
pressly recorded—Substantial compliance, whether 


enough. 
The words “some person who had care of such 


“ins the Cr. P. C. mean a person who 
has | the hes a ak on her husband's behalf 
during the latter's absence and there need be no 
express delegation of trust by the husband in favour 
of such person to enable him to lodge a complaint in 
his absence. In sucha case the Court must grant 
leave to the complainant to proceed with his com- 
plaint, and where the proceeding shows that the Magis- 
trate did accord such leave to the complainant, the 
provisions of the section will be deemed to have 
been complied with although the leave is not expressly 
recorded. [p,79, 00]. 1.] |, ; 

Criminal application to revise an order 
of*thd Sessions Judge, Sukkur, dated the 
23rd June 1925. 

Mr. Motiram Idanmal, for the Applicant. 
` Mr. C. M. Lobo, Acting Public Prosecutor, 
for the Crown. 

JUDGMENT.—The applicant Sahib- 
rai applies in fevision to Pave his convic- 
tion and sentence passed upon him by the 
leatned Sessions Judge, Sukkur, under s. 
498, Indian Penal Code, set aside, 

Two points taken in this application for 
yevision relate purely to questions of fact. 
Oneis that the marriage has not been proved 
and the second that the enticement by Sahib- 
raihas not been established. We have before 
us the concurrent findings of two Courts on 
There is evidence 
on the record which both the lower Courts 
have regarded as satisfactory in proof of 
the marriage and equally there is evidence 
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on the record which both the lower Gourts 
have regarded as conclusivé with regard to 
theenticement of the girl, Kishni by the 
applicant Sahibrai. Sitting as we are now 
in revision, itis not usual for us except in 
very special circumstances to revise findings 
of fact and*no circumstances have been 
shown in this caseeto deviate from this 
salutary rule of practice. The only point, 
therefore, that we are concerned with is the 
point of lawrdised by Mr. Motiram for the 
applicant as to the validity of the complaint 
under s. 199 of the Cr. P. C. It appears 
from the evidence that on the 24th of March 
1924, the husband of the girl Kishni had left 
his house and proceeded to Ubuaro which 
is about nine or ten miles from the place 
¿Where he resides. At the time he left the 
house, resided with him in his house, his 
nephew Kishno his sisterand his wife. On 
the 25th of March 1924, the wife was entic- 
ed, according tothe original complaint by 
the applicant and two others. Kishno the 
nephew immediately set an enquiry on foot 
and ascertaining the names of the persons 
who had taken away his aunt, lodged a 
complaint on the 25th before the Sub- 
Divisional Magistrate of Ubauro. The 
Magistrate held a preliminary enquiry and 
it appears from the deposition of the com- 
plainant Kishno that he particularly exa- 
mipe him with regard to the position that 
he occupied in the house of his uncle, and 
then issued process. 

It is now contended first that Kishno 
had no locus standi and could not file a 
valid complaintwhich was only within the 
province of the husband of Kishni. The 
husband heard of his wife's enticement 
about three days after he had left his house 
and he promptly returned to find that the 
complaint had been filed by his nephew. 
Now whether we take the words of s. 199 as 
they stood in the old Code or whether the 
words in s. 199 of theamended Code be re- 
garded, there does notseem to beany mater- 
jal difference so far as the case with regard 
to a person filing acomplaint who has the 
care of the woman on the husband's be- 
half isconcerned. These words certainly do 
not imply that there should have been any 
express delegation of trust by the hushand 
to the nephew before the latter could be 
competent to file a valid complaint. It is 
true that the only other inmate of the 
house excluding the wife was the husband's 
sister, The nephew naturally regarded 
himself as the protector of his aunt in the 


[9$ I. O. 1926) 


absence of her husband and wẹ interpret 
the words of the sectionas meaning a per- 
son who had the care of tbe woman on 
the husband's: behalf during the latter’s 
absence. It may sometimes be absolute- 
ly necessary that when the husBand is away 
a complaint should be promptly.filed whe- 
ther the husband's absence be for two days 
or more, there isa probability that unless 
prompt action is taken the accused may 
entirely vanish from the scene with the 
woman that hehas enticed, and it may not 
be possible to trace their whereabouts. In 
the present case particularly having regard 
to the circumstances, it was rather com- 
mendable on the part of the nephew in 
taking immediate action against the appli- 
cant and hisconfiderates for they were soon 
arrested and the woman Kishni taken charge 
of. We certainly do not think that in 
the circumstances of the case, the complaint 
that was filed by the nephew was not a 
valid complaint. 


It is next urged that the amended section 


requires for a validcomplaint that the leave - 


of the Court must expressly be given to the 
complainant. No doubt the amending sec- 
tion does mention what was not mentioned 
in the old Code of 1898 that the Court must 
grant leave to the complainant to proceed 
with the complaint. Now, in the present 
case indeed the Magistrate who tried thecase 
has not expressly recorded that leave was 
given to the nephew to proceed with his 
complaint. But there can be very. little 
doubt that he did actually grant leave to 
the nephew to proceed with the complaint. 
As I have observed above the deposition of 
the nephew that he recorded before issuing 
process would tend to show that the Magis- 
trate had in his mind that he must be satis- 
fied that the nephew was the proper person 
who was to file a complaint in the absence 
of the husband, and he interrogated him 
on this point. He satisfied himself that in 
the absence of the husband the nephew was 
competent to file criminal proceedings. He 
then admitted the complaint and proceeded 
“with the hearing of the case. We think, 
therefore, substantially in the circumstances 
of the present case the Magistrate did 
accord leave to the nephew to proceed with 
the complaint against the applicant and his 
two confederates, and, therefore, the provis- 
ions of s. 199 have been substantially com- 
plied with. . 
We must, therefore, dismies this applica- 
tion and direct the applicant. who is on 
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bail to be remanded to custody to under; 
go the un-expiyed portion of the sentence 
namely, six months’ rigorous imprisonment. 


.P. B.A Application dismissed. 
Z.K. . 


RANGOON HIGH COURT, 
CRIMINAL REVISION No, 632-A or 1925. 
| Septerfiber To, 1925. 
Present:—Mr. Justice Doyle. * 
EMPEROR— PETITIONER ~ 
X VETSUS a ik 
MG. SAN NYRIN—Responpent, 2 
Criminal Procedure Code (Act V of 1898), ss. 252, 


257, 546-A—Non-cognizable warrant cases—Procese- 
fees for witnesses. i 

In the case of non-cognizable warrant cases, neither 
the complainant nor the accused can be compelled to 
pay process-fees for the production of witnesses, 





.although the complainant must, under `s. 204 of the 


Cr. P. C.,in the ordinary course of events, pay pro- 
cens logs for the summoning of the accused. [p. 80; 
col. 

‘The expenses as to process-fees for production. of 
witnesses in non-cognizable warrant cases must fal] 
on the Magistrate's budget. [ibid.] i 

Inre Palannagari Pitchivadu, 2 Weir 323, reliedon: 

Section 546-4, Cr. P. C., merely provides for the 
refund of process-fees in non-cognizable cases when 
paid, but does not authorize their payment. [ibid.] 

Criminal revision being review of an 


order of the First Additional Magistrate, 


JUDGMENT.—In Criminal Regula? 
Trial No. 237. of 1924, the First Additional 
Magistrate of Bassein, having received a 


-complaint against Mg.,San Nyein, Head 


Constable, and after examining the com- 
plainantand ordering an investigation by 
the Police, issued summons to the accused 
and to the prosecution witnesses ynder s. 
161 of the Indian Penal Code, ordering the 
complainant to deposit process-fees for*the 
purpose. A prima facie case having been 
established against the Head Constable 
under s, 161 of the Indian? Penal Code, he 
was charged and called upon to pay pro- 
cess-fees for his witnesses. At the next 
hearing he was “informed? of his right to 
further cross-examine the prosecution wit- 
nesses. He waived his right, however, afd 
after examination of the defence wit- 
nesses, judgment was passed on*the Ist day 
of June 1925, sentencing the accused to 
six months’ rigorous imprisonment, 

An offence under s, 161 of the Indiah 
Penal Code is a non-cognizable warrant 
case. In view of the fact that the charge 
was against a Police Officer, it would haya 
been preferable, for obvious reasons,. to 


` instruct some person other than a Police 
Officer to have conducted the, preliminary 


en > PERE pE: 


i 


80" s 
* enquiry or investigation, Again, after 
charging the accused, it was irregular for 
the Magistrate to have called upon him to 
have his witnesses summoned before he 
had been informed*of his right of re-calling 
the prosecution witnesses for the purposes 
of cross-examination. Section 256 of the 
Or. P. C., when read, withe. 257 of the same 
Code, makes this clear. e 
In ordering deposit of précess-fees, the 
Magistrate, according to his explanation, 
purported to act ‘under the Rule at page 48 
of the Burma Stamp Manual. These Rules 
- were issued under the authority of the 
Indian Court Fees Act and were superseded 
` in 1910 by the Burma Process Fees Act, 
The Rules governing the issue of process 
on. payment of process-fess are to be found, 
in the Judicial Department Notification 
No. 57, dated the 8th of May 1923. 
According to those Rules, process-fees 
may be levied on processes issued in 
non-cognizable cases, but “no process-fee 
shall be levied for any process issued on its 
or hisown motionin respect of which the 
Court or Officer has declared that no fee 
shall be levied”. i 
Under s. 204 of the Cr. P. O., before a 
summons or warrant is issued for the attend- 
ance of an accused when by any law for 
the time being in force any process-fees are 
payable, no process shall be issued until the 
fees are paid. 
Under s. 208 of the Cr. P. C., in the case 
of enquiry into cases triable exclusively by 
a Court of Session or High Court if the 
complainant or officer conducting the pro- 
secution, or the accused, applies to the 
Magistrate to issue process to compel the 
attendance of any witness, the Magistrate 
shall issue such process unless, for reasons to 
be recorded, hedeemsit unnecessary to do so, 
(It is probable that this discretion permits 
of refusal of process if process-fees are not 
paid). e o o 
After committal, the Magistrate must 
summon such ofthe witnesses included in 
the list given by the accused under s. 216 
of the Cr. P. O. to appear before the Court 
to which the accused has been committed ; 
but may, before summoning them, require 
- such sum to be deposited as such Magis- 
trate thinks necessary to defray the expenses 
of obtaining the attendance of the witness 
and all other proper expenses. This section 
undoubtedly permits of fees being levied, 
where the Magistrate thinks necessary, for 
process-fees, but only if the Magistrate 
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thinks that the witness is included in the 
list for the purpose of vexation or delay, or 
of defeating the ends of justice. 

In all warrant cases, after the production 
of the accused, the Magistrate shall ascer- 
tain, from the complainant or otherwise, the 
names of any persons likely to be acquainted 
with the facts of the case, and shallsummon 
to give evidence before himself such of 
them as he- thinks necessary under s. 252 of 
the Cr. P. ©. ‘The wording of this section 
clearly indicates that the issue of summons 
in such cases is on the initiative of the 
Magistrate himself, and, consequently, if 
fees are to be levied, the expenses must fall 
on the Magistrate's budget and not on the 
complainant. My view is supported in this 
connection by In re Palannagari Pitchi- 
vadu (1). 

Under s. 257 of the Cr. P. C., if the accus- 
ed, after he has entered upon his defence, 
applies to the Magistrate to issue any pro- 
cess for compelling the attendance of any 
witness, the Magistrate shall issue such 


-process unless he considers that such appli- 


cation should be refused on the ground that 
itis madefor the purpose of vexation or delay, 
or for defeating the ends of justice. The 
Magistrate may, however, require that the 


reasonable expenses of the witness incurred 


in attending for the purpose of the trial be 
depasited in Court. There is a clear dis- 


. tinction here between the expenses incurred 


by the witness and other expenses mention- 
ed ins. 216 of the Cr. P. O. Section 257 (2) 
of the Cr. P, ©. does not provide that the 
expenses of issuing process shall be deposit- 
ed in Court, and, as issue of process is 
mandatory, it appears to me that the Rules 
issued under the Process Fees Act of 1910 
must be read subject to the provisions of 
the Cr. P. ©. Section 546-A merely pro- 
vides for the refund of process-fees in non- 
cognizable cases when paid, but does not 
authorize their payment. 

Consequently in the case of non-cogniz- 
able warrant cases ; neither the complainant 
nor the accused can be compelled to pay 
process-fees for the production of witnesses, 
athough the complainant must, under s. 204 
of the Or. P. O. in the ordinary course of 
events, pay process-fees for the summoning 
of the accused. . ; 

In the present case the witness-fees paid 
must, therefore, be refunded both to the 
complainant and to the accused. 

N. H. Order accordingly, 

(1) 2 Weir 323, K : 
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CALCUTTA HIGH COURT. 
ORIGINAL Civ Suir No, 742 oF 1925. 
November 18, 1925, 
Present:—My. Justice Pearson. 
” GOPIRAM BHOTICA—P antirF 
VETSUS 
BISSESWAR DUTT--DEFENDANT. 

Registration Act (XVI of 1998), ss. 17, 49—Letier 
of instruction to draw up lease unregistered—d- 
missibtlity in evidence—Landlord and tenant—Enic- 
tion, meaning of—Termination of lease by tenant on 
eviction-—Repairs, right of tenant to effect. 

A document which is not a demise but is merely 
in form and in substance a letter of instruction 
written by the defendant to plaintiff's Solicitor, asking 
him to draw up a lease containing certain terms 
which had been agreed between the parties and 
holding himself responsible for costs, is not compul- 


sorily registrable and is admissible in evidence even 
if unregistered. [p. 82, col. 1.] 

No physical act is necessary to constitute eviction 
and all that is necessary is some act which constitutes 
a substantial interference of a permanent nature with 
the legal right of the tenant to the enjoyment of the 
premises during the term of the lease. [p. 83, col. 2; p. 
84, col. 1.] 

Where the circumstances of the case show an evic- 
tion of the tenant by the landlord, the former is justi- 
fied in terminating the lease of the premises occupied 
by him. [p. 83, col. 2.] . 

Repairs that are necessary and should have heen 
carried out by the landlord, may be effected by the 
toid] and the sum so spent deducted from the rent. 
[ibid. 

Messrs. A. K. Roy and M, N. Mitter, for 
the Plaintiff. 

Messrs. D. N. Basu and R. 
the Defendant. < 


JUDGMENT.—In this suit the plaint- 
iff claims certain rent in respect of pre- 
mises-No. 176. Harisson Road, together 
with a certain sum as compensation for 
wrongful repudiation of the lease and for 
damage to the building itself in consequ- 
ence of the wrongful acts of the defendant. 

The plaintiff sets up an agreement for 
lease on the 23rd March 1922. the agreement 
being made between the plaintiff on the 
one hand and the defendant’s son, Chunilal, 
on the other. Under the terms of the agree- 
ment Rs. 300 was paid in advance as a de- 
posit to be set off against the last month’s 
rent. The defendant, according to the 
plaintiff, went into possession on the 29th 
March 1922, from which date three years 
was to commence, but he remained there 
only until the 3rd of March 1924, on which 
date admittedly he left the premises. Sub- 
sequent to his leaving, the plaintiff says, he 
was unable to re-let the premises until some 


N. Sircar, for 


time in January 1925 when he obtained a’ 


tenant at the rate of Rs. 211; consequently 
after that time he is only claiming damages 


§ 
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. e- 
for the difference between Rs. 300 and 
Rs. 211. e 

According to the plaintiff, the arrange- 
ment as regards the lease was arrived at 
between himself and Chumilal some days 
before the defendant went into possession. 
The terms having been settled, they repair- 
ed to the office of Ms. N. Ọ. Bose and asked 
Mr. A. C. Bose to dragv up a lease. Mr. A. 
C. Bose sent then off to his assistant, Chandi 
Babu, who thereupon prepared the docu- 
ment which is Ex. A to the plaint and 
which contains the terms which had been 
agreed upon between the parfies. They 
then went back to Mr. A. C. Bose with the 
papers, and he after explaining it added the 
last two clauses, Nos, 6 and 7, and then took 
the signature of the defendant by the pen 
of Chunilal. On the same day, it -is said, 
Chunilal deposited Rs. 300; that is accord- 
ing to the plaintiff's story; the defendant 
himself says that the deposit was made on 
the 21st. 

The defence has taken the point that there 
was no concluded agreement; and if there 
was, he was justified in leaving the premises 
by reason of the plaintiff's action in not put- 
ting the house in proper repair and second- 
ly by making it unfit for the purpose for 
which it was taken; and whether there was 
a lease or not, he says by reason of that he’ 
was entitled to leave the premises ashe did 
upon a short six days’ or geven days’ notice. - 
The story set up by the defendant is that he - 
entered the premises not under an agree- 
ment for lease at all, but that he was there” 
as a monthly tenant, and entered into ‘oc-: 
cupation as such after having pêid the 
Rs. 300 which he says was paid on the 24ste’ 
March 1922. Then he says that after enter- 
ing into occupation, negotiations took place 
between him or rather Chunilal and the. 
plaintiff with reference to this three years’ 
lease, and that the letter, to which I have 
already referred, was in the mature of an 
offer made by Chunilal in the course of 
these negotiations. He also says that phe 
letter was never explained to him, and he- 
further adds that the signature on the letter 
was put subject to the approval of the 
terms by the defendant himself, and it is 
not binding on the defendant because 
Chunilal was never authorised to write such 
a letter. This part of the defence, as ap- 
pearing in the written statement, has been 
abandoned, and I suppose it may be assunt- 
ed that the defence is incapable of suppdrt- 
ing it considering that Chunilal held the: 

oe 


. 


wg 
. . 

defendant's power-of-attorney. At any rate, 
after having put it forwasd, it is in fact 
not supported by the defendant in this 
Court. Then the defendant goes on to say 
that he refused to take the lease because he 
required the premises for carrying on his 
business in piece-goods and not for resi- 
dential purposes „as stipulated by the 
plaiptifi; also becauseethe house was de- 
fective in sanitary arrangements, and re- 
pairs were not made satisfactorily. Con- 
sequently he refused to approve the terms 
and execute and register the lease. At the 
time when Ex. A to the plaint was tender- 
ed, objection was taken to it that it was not 
admissible in evidence under s. 49 of the 
Registration Act inasmuch as it had not 
been registered. I was referred to a recent 
case on the subject, the judgment by my 
learned brother Mr. Justice Page reported 
as. Ramjoo Mahomed v. Haridas Mullick (1) 
where he considers various cases in which 
the question of such admissibility is raisedin 
the various cases where there is or is not an 
immediate interest created by. the document 
amounting to a present demise. These cases, 
in my judgment, do not really touch the 
present case because here the document with 
which I am concerned inthis suitis not a 
- demise at all but is merely in form and in 
substance a letter of instruction written by 
the defendant to the plaintiff's Solicitor 
asking him to draw up a lease containing 
certain terms which had been agreed be- 
. tween the parties and holding himself res- 
ponsible for the costs; and J, therefore, 
admit. the document in evidence. 

The dvidence given by the plaintiff in 
support of his case in regard to the cir- 
cumstances surrounding the writing and 
signing of this document has been corrobo- 
rated by Mr. Chandi Charan Dey and Mr. 
A. C. Bose himself. Taking the evidence of 
these gentlemen all together, if is, in my 
opinion, quite impossible do hold that there 
is any question of the defendant not under- 
standing the document before signing it. 
I h&ve no doubt, in fact, that it was fully 
explained tp him and he perfectly under- 
stood what he was doing. The defendant 
isa man of mature age and quite capable 
of looking after himself in a matter of this 
kind and is a man of business. On that 
ground alone it is impossible to believe that 
, be could have signed sucha document with- 
oft really satisfying himself of what the 
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contents were. The case that hé makes that 
it was not explained to him, he did not 
understand it, I cannot accept. The vase 
he makes that at the time it was signed it 
was signed,subject to the approval by the 
father. of the defendant, has not been sup- 
ported by ‘him, ' . 

It is argued on behalf of the defendant 
that the plaintiff cannot succeed in the suit 
because there was never a concluded agree- 
ment betweeh the parties inasmuch as the 
parties were never really agreed on the 
terms, The argument is mainly based upon 
the first clause appearing in the letter an- 
nexed to the plaint, the letter Ex. A. This 
contains the provision that the defendant 
was to use the premises for dwelling pur- 
poses only. Itis common ground in the 
evidence that the defendant formerly had 
his guddi elsewhere and required the pre- 
mises in suit for the purpose of his guddi as 
well as for living in. He had a piece-goods 
challani business, in the course of which he 
had to handle certain piece-goods by bring- 
ing theminto the shop-room and making 
them up into bundles and despatching 
them again. I thinkitis quite clear from 
the evidence that has been given and the 
surrounding circumstances, that what is 
intended between the parties in so far as 
that term is concerned was that the defend- 
antevas to be confined to using it for 
residential purposes or for purposes of 
the guddi; he was not to use it in any 
way as a store godown or a warehouse. That, 
I think, appears quite clearly from’ the 
evidence and the surrounding circum- 
stancesin whichthe parties found themselves 
at the time. In point of fact, the defendant 
did go into occupation, did have his guddi 
there, did continue to handle goods there 
for the best part of two years and without 
any exception being taken to it by the 
plaintiff. Moreover, itappears that, in fact, 
the guddi itself was used by the defendant 
for dwelling purposés, in that Ohunilal and 
the gamastas used to live there and sleep. I, 
therefore, think there was and is no confu- . 
sion as regards the meaning of this clause. ° 
I think that both the parties understood 
what was meant and have acted according- 
ly. There is no doubt in my view, that in 
this respect there was a concluded agree- 
ment between the parties. i 

So far as the correspondence goes, which 
has been put in, the letter of the 23rd 
August 1922 isa letter from the defendant's 
attorneys, which certaibly assumes that 
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there isa leage existing between the parties 
which was approved by Chunilal; and read- 
ing that letter one would certainly assume 
that the defendant’s attorneys understood 
that the only thing remaining with which 
they were concerned was that the agreement 
for lease having been made and the tenant 
having goneinto possession, the formal 
lease should be drawn up, in which matter 
they were themselves to act. Then there is 
a certain amount of correspondence which 
took place in June 1923, beginning with a 
letter from the defendant’s attorneys saying 
that he wants to leave the premises on ac- 
‘count of. the inconvenience that he feels 
firstly because of the foul smell and second- 
ly because of the bad state of repairs. The 
reply to that is that the agreement is for 
three years. The defendant does not say 
that he is in possession as a monthly ten- 
ant, and that the question of the agreement 
only arose after that and was never com- 
pleted. What he doessay is that the de- 
fendant is an old man of 89 years, living at 
Ranaghat, and, therefore, he cannot under- 
stand how he could ever have made an 
agreement. The last letter of that series is 
dated 2ist June, in which the plaintiff's 
attorneys wrote saying that the lease was 
made verbally, that instructions were given 
in writing by Chunilal and that he is will- 
ing to allow inspection. No further stepq 
were taken at that time by the defendant, 
and nothing further happens until the 27th 
February 19214 when a further letter is 
written by the defendant’s attorneys com- 
plaining of inconveniences due to the exe- 
cution of certain works in the premises, 
saying that the premises are in a dangerous 
state and insanitary and no longer fit for 
habitation. The first of these referring to 
the execution of certain works related to 
the demolition of the south wall of the pre- 
mises occupied by the defendant, with the 
result that the staircase had to be in some 
manner propped up, and as Mr. Johnstone, 
the defendant’s Engineer, says there was in- 
deed a certain amount of danger due to 
what had happened, because anybody 
carelessly carrying a bale or bundle past 
might have runinto one of the props, and 
the prop being dislodged, the whole stair- 
case might have fallen down. The evidence 
shows that this demolition and the work in 
connection with it had begun as early as 
the previous December, and if things were 
bad as the defendant will now have it, it 
poems tome unlikely that he would have 
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allowed so long a time to pass before taking 
any exception to°what was going on. Indeed 
the plaintiff's story is that the work was 
undertaken, in fact, at the request of the 
defendant for his benefit. “Whether that is 
so or not, Lam not inclined to hold that the 
matter of the staircase gave the defendant 
any serious trouble{n. his business, or con- 
stituted.a justifjcatioa for the action thae he 
took in giving up the tenancy. As to the 
insanitary privy, that appears to have been 
insanitary in thesame way at the time when 
the defendant entered upon the premises. 
If he put up with it fortwo years I do not 
see why he could not put up with it for an- 
other year. In connection with the stair- 
case, I might point out that Mr. Johnstone 
in his report says that by reason of the work 
undertaken by the plaintiff, it would have 
been impossible to carry up bales of mer- 
chandise up thestaircase; but the defendant 
in his evidence, said that that was not a 
matter which was ever necessary in the 
course of his business and that in point of 
fact bales of merchandise were not carried ` 


„up the staircase. 


Then various complaints have been made 
by the defendant as regards the repairs. 
He says that he stipulated at the beginning 
of his lease that the plaintiff should carry 
out certain repairs which he failed tô do. 
He says the arches were cracked, the roofs 
were leaking and several defects existed of 
that nature. He admits that the plaintiff 
put on a coat of whitewash before he went 
into possession. He seems to have been 
satisfied with the coat of whitewash for 
months and months and in fact never took 
exception to the state of repairs in writing’ 
until the letter of the 8th June 1923 when. 
he makes a general allegation of that kind. 

So far as any complaint as*regards repairs 
is concerned, it seems tome that that matter 
is really irrelevant to the matter in issue in 
this suit, because® if they *were necessary ` 
repairs which should have been carried out 


.by the landlord, the tenant himself could? 


have carried them out and deducted the 
amount from the rent. The only? question 
is whether the circumstances of the case 
show to an eviction of the tenant by the 
landlord. Ifso, then the tenant may be 
justified in terminating the lease in the 
manner he did. It is perfectly true that to 
constitute an eviction the physical act may 
not be necessary; and that all that is neces- 
sary issome act which constitutes a sub- 
stantial interference of a permgnent naturg 
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with the legal right of the tenant to enjoy- 
ment of the premises during the term. In 
the circumstances of this case I do not think 
it can be said that the action of the land- 
lord or the men of the landlord can be said 
to have constituted such a substantial inter- 
ference as toentitle the tenant to terminate 
his tenancy in the way-he did. 

I old that there was concluded agree- 
ment between the parties and hold that the 
defendant was ngt justified in leaving the 
premises as he did. In the result, the 

. plaintiff is entitled to a decree for the 
amount of his claim less the sum of Rs. 150 
and Rs. 80 which he claims in para 5 
and as to which he ‘has given no evidence 
in the case. Decree accordingly for 
Rs, 3,822-8-0, costs on Scale No, 2, interest, 
on judgment at 6 per cent. 

R L 


Suit decreed. 


MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 264 oF 1924, 
AND 
Crvet Revision Petrrion No. 645 or 1924. 
September 11, 1925. 
Present:—Justige Sir Charless Gordon 
Spencer, Kr., and Mr. Justice Madhavan 


Nair. 
RAJAMANIKA CHETTY Minor By 
MOTHER AND NEXT FRIEND DAIVANAT 
AMMAL—Dsrenpant No, 2—APPELLANT 
< versus 
P. R. VENKATARAMANA RAO 
AND OTHERS—PLAINTIFFS Nos. 2 To $ 
—* RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. 1X, r. 18, 
0. XXXII, r. 8—Guardian ad litem, appointment of 
—Court guardiag, when to b appointed Expenses, 
deposit of—Swit decreed ex parte against minor owing 
to negligence of Court guardian— Minor, whether 
shoyld be required to deposit costs of plaintiff befcre 
suit is restored, ; 

It is not poper for a Court to appoint a clerk of 
the Court as guardian ad litem ofa minor defendant 
when a natural guardian or close relation of the minor 
without any interests adverse to the minor, is avail- 
able for appointment and while a petition to appoint 
such person as guardian is actually pending. 

hen aCourt guardian is appointed the Court 
may require the party at whose instance he is ap- 
pointed to deposit funds for his expences in defend- 
ing the suit on behalf of the minor. 

When a suit is decreed against a minor in consequ- 
ence of the Court guardian’s failure to defend it, it is 
pot reasonable to require the minor or his next friend 
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to deposit alle the plaintiff's costs up to date before 
making an order restoring the suit to the file, 


Appeal against an order of the Court of 
the Subordinate Judge, Vellore, dated the 
10th March 1923, in I. A. No. 743 of 1923, 
in O, S. No, 22 of 1923 

Petition, under s, 115 of Act V of 1908, 
praying the High Court to revise an order, 
‘dated the 10th March 1924, of the Court of 
the Subordinate Judge of Vellore, in I. A. 
No. 744 of 1923, in O. S. No. 22 of 1923. 

Mr. A. C. Sampath Aiyangar, for the Ap- 
pellant. 

Mr. A K. Madhava Rao, for the Respond- 
ents, 4 ; 


JUDGMENT. 

Spencer, J.—The manner in which ` 
the Subordinate Judge (Mr. Krishnama- 
charya) has dealt with the rights of a 
minor inthe matter of his representation 
in this suit amounts practically to denial 
of justice. The suit was based upon a 
mortgage and was brought against the 
lst defendant who evaded service of sum- 


. mons and an ex parte decree was passed 


against him. The 2nd plaintiff filed an 
affidavit on 10th September 1923 stating ` 
that the minor's mother had no interest 

adverse to the minor and that the minor 

was under her protection and that she 

might be appointed as guardian ad litem of 

her son. On 16th October 1923 the Sub- 

ordinate Judge appointed the Head Clerk 

of his Court as the guardian of the minor, 

while the petition to appoint the mother of 

the minor was still pending and without ` 
recording any reasons for not appointing :- 
the natural guardian of the minor to be: 
guardian ad litem. Afterwards on 2nd 

November 1923 the Subordinate Judge dis- 

missed the petition to appoint the mother 

of the minoras his guardian for no other 

reason than that the Head Clerk had already 

been appointed guardian. When the case 

came on for trial, the Court guardian con- 

tented himself with putting the plaintiff to 

proof of his case. He was not put in funds 

for the purpose of defending the case, he 

got no instructions from the minor's mother, 

and the plaintiff was given a decree. After 

this the mother of the minor applied to set 

aside the decree passed against her son and 

to have the case disposed of on its merits. 

The Subordinate Judge required her to 

deposit all the costs of the plaintiff in the 

suit up to date and, when that amount was 

not deposited, dismissed the petition. 
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In Bhagwan Dayal v. Param Sukh Dass. 
(1) it was observed that the appointment of 
an officer of the Court as guardian ad litem 
of minor’s without requiring the party who 
gets him appointed to make a deposit for 
the purpose of defending the case is general- 
ly little more than a farce, The appoint- 
ment ofthe Head -Clerk, in this case was 
nothing but a farce. The minor’s guardian 
had previously in 1919 brought a suit’ to 
have it declared that the minor was not 
bound by the mortgage—a suit which was 
withdrawn in 1922--with liberty to file a 
fresh suit—and after the decree in this suit 
was passed on 5th November 1923, she 
applied on Ist December [923 for the 
removal of the Head Clerk from the guard- 
ianship and that she should be appointed. 
She was, therefore, evidently interested in 
supporting the minor's rights. To appoint 
a Court guardian without funds to repre- 
sent the minor when there was a natural 
guardian available meant that the minor 
would not be able to defend the suit, and 
to require the minor to deposit all the costs 
of the plaintiff before restoring the suit to 
file was to put the minor in a position 
which made it impossible to have his 
defence heard. For these reasons, I con- 
sider that the Subordinate Judge's order 
appointing his Head Clerk as guardian of 
the minor was bad and must be set aside. 
Further proceedings in the case from thé 
date of that appointment on 16th October 
including the decree must be vacated so far 
as the minor is concerned because he was 
not properly represented. The Subordinate 
Judge will be directed to restore O. S. No. 22 
of 1923 to fils as against the minor and to 
appoint his mother as guardian ad litem 
and proceed with the trialof the suit, The 
appeal against order and the civil revision 
petition will be allowed with costs in this 
Court. 

Madhavan Nair, J.—I agree with 
the order proposed by my learned brother. 

VN Y. Appeal and petition allowed. 

Z. K. 

(1) 27 Ind. Cas. 623; 37 A. 179; 13 A. L. J. 179. 


HIMMAT SINGH V. BHABHaTI SINGH. 


< 65 
OUDH CHIEF COURT. 
Sgconp Civi APPEAL No. 377 or 1924. 
January 26, 1926. ‘ 
Present :—Mr, Justice Ashworth. 
HIMMAT SINGH—Deretpant—A PPELLANT 


versus 
BHABHATI SINGH — PLAINTIFE— 


ReEgeoN DENT. 
Jurisdiction of Civil qnd Revenue Courts—Decree 


© of Revenue Court®-Civil Court, whether can d&lare 


decree to be ultra vires. 

It is not open toa Civil Court to treat na decree of 
a Revenue Court as ultra vires because it is of opinion 
that the Revenue Court has exceeded its special juris- 
diction in passing the decree. [p. 86, col. 1.] 

Second appeal against the decision of the 
Second Additional Sub-Judge, Lucknow, 
dated the 2lst July 1924, reversing that of 
Ta Mooii Havali, dated the 21st January 
2924, 

Messrs. Ishwari Prasad and H. N. Misra, 
for the Appellant. ` 

Messrs. Rajeshwari Prasad and Gaya 
Prasad, for the Respondent. 


JUDGMENT.—This second -appeal 
arises out of a suit brought by the plaintiff- 
respondent Bhabhuti Singh against the 
defendant-appellant Himmat Singh for a` 
declaration that he and the defendant are 
joint tenants of a certain holding. The 
facts of the case are as follows :— 

. The land-holder of the holding suedeboth 

the plaintiff and the defendant as tenants 

of the holding for ejectmgnt on the ground - 
that they had sub-let the holding contrary 

tolaw. The suit was contested by Himmat 

Singh alone, Bhabhuti Singh not making 

any appearance. The Assistant Collector 

decreed the suit ofthe land-holder.*There- 

upon Himmat Singh appealed to the Com-* 
missioner. The Commissionor allowed the 

appeal He refused on Himmat Singh's 

application to direct in hisedecree that re- 

storation of the holding (of which the 

landlord had presumably taken possession 

under the ejectmant decrees of the lower 

Couit) should be made to Himmat Singh 

alone. Himmat Singh, therefore, appealed 
against the Commissioner’s decree in so far 

as it failed to give effect to his request, 

The Board of Revenue allowed his appeal 

in this respect, on the ground that Bhabhuti 
Singh neither contested the ejectment suit 
nor joined in the appeal. 

The consequence appears to have been 
that Himmat Singh alone was restored to 
the holding. Bhabhuti Singh, thereforé, 
brought this suit in the Munsif's Court 
for a declaration that he was entitled to a 
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share in the tenancy with Himmat Singh. 
The Munsif dismissed the suit mainly on 
the ground thatthe decree of the Board 
of Revenue was binding onthe plaintiff. 
In the first apptal to the Subordinate 
Judge the decision of the Munsif was set 
aside and the. plaintiff given a decree for 
joint possession. The Subordinate Judge 
helg that the decree of he Board of Revenue 
was without jurisdiction inasmuch as the 
Revenue Courts are precluded by the pro- 
visions of the Oudh Rent Act from decid- 
ing a question as to go tenancy. 
Conceding, though not admitting, that 
the Board of Revenue had no jurisdiction 
to pass the Appellate decree that it passed, 
I agree with the first Court that itis not 
open to the Civil Court to call in question 
the decree. There is no doubt that the 
Board of Revenue was entitled to hear the 
second appeal from the Commissioner. 


Being so entitled it would be seised of 


general jurisdiction in the appeal, and it 
must be deemed to have held thatit had 
the power to pass the decree that it did 
pass. It is immaterial whether the decree 
was a correct one or not. It is quite pos- 
sible that if to some other Court there has 
been aright of appeal from the Board of 
Revenue that Court might have held the 
Board of Revenue's decree tobe ultra vires, 
It is not, however, open to the Civil Court 
to treat a decree, of a Revenue Court as 
ultra vires because it is of opinion that the 
Revenue Court -has exceeded its special 
jurisdiction. : 
In this case I do not find that the Board 
has exceeded its jurisdiction. The Revenue 
*Court under the Oudh Rent Act may take 
. cognizance of certain suits or rather its 
jurisdiction is confined to taking cognizance 
of certain suits® There is nothing in Chap. 
VIII of the Oudh Rent Act limiting the 
Board of Revenue’s powersin appeal. They 
are all the powers given by the C.P. C. 
Under O. XXI, r. 33, it appears to me that 
the Board of Revenue had jurisdiction to 
pass the order that it did pass. Incident- 
ally I may say that I do not suggest that 
the order was one that I regard as correct. 
There is, however, another aspect of the 
case, It may be urged that although the 
plaintif- respondent under the decree of the 
Board failed to obtain restitution of the 
holding his right to be declared a joint 
fenant is not destroyed by the Board’s 
order. It is, however, clear from the Board's 
order that this order was meant to have 


. 


2 PROSONNA KUMAR DE V. ANAND OHANDRA BHATTÅCHARJEB. 


(93 I. ©. 1926) 


and had the effect of setting aside the Com 
missioner’s decree in appeal. Consequent- 
ly the respondent Himmat Singh must be 
deemed still subject to the ejectment decree 
of the first Court. 

For the above reasons I allow this appeal 
and restore the order of the first Court. 
The appellant-defendant will get his costs 
in the lower Appellate Court and in this 
Court. 

G. H. 

Z. K. 


. Appeal allowed. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DrcreE No. 2087 
. ‘or 1922. i 
May 18, 1925. 
Present :—Mr. Justice Cuming and 
Mr. Justice Chakravarti. 
PROSONNA KUMAR DE AND OTHERS— 
DEFENDANTS—APPELLANTS 


versus 
ANAND CHANDRA BHATTACHARJEE 

AND OTHERS—PLAINTIFFS— RESPONDENTS. 

Landlord and tenant—Sale and delivery of posses- 
sion by tenant of his holding—Abandonment— Rent 
unprovided for—Landlord's right to re-enter. i 

‘A sale and delivery of possession of his holding by 
the tenant amounts to abandonment and if he has made 
no provision for the payment of rent to the landlord, 
The ie is entitled to re-enter upon the holding. [p. 
87, col. 2. 

Sekh Chand Pramanik v. Romani Mohan Roy, 17. 
Ind. Cas. 603; 17 C. W. N. 1105, referred to. 

Appeal against a decree of the Subordi- 
nate Judge, Second Court, Tipperab, dated 
the 18th of May 1922, reversing that of the 
Munsif, Seventh Court at Comilla, dated the 
31st of May 1921. i 

Babu Susil Kumar Bose, for the Appel- 
lants. E 

Babus Gobinda Ch. Dey Royand Upendra 
Kumar Roy, for the Respondents. 

JUDGMENT. 

Cuming, J.—In the suit out of which. 
this appeal has arisen the plaintiffs sued 
for a declaration of their brahmattar right 
to the disputed land and for recovery of 
khas possession thereof after evicting the 
defendants. The plaintiffs’ case was that 
the pro forma defendants who had held 
the land under them in raiyatj right had 
abandoned it without making any provi- 
sions for the payment ofrent. The plaint- 
ifs hadcome to know that the pro forma 
defendants had sold the land to the principal 
defendants, As the pr? forma defendants 


“~Court has not considered this point. 
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had noright to transfer without{the con- 
sent of the ‘landlords the plaintiffs as 
landlords claimed to re- renter upon the 
land. 

The defence was that the whole jama 
had not been transferred, that the pro 
forma defendants were ‘still in posses- 
sion, that they had tendered rent to the 
plaintiffs from time to time, and further 
that the sale was not an out and out sale 
but made with the condition attached, that 
in case of payment of the price within seven 
“years bhe property would be re-conveyed to 
the pro forma defendants and further 
that the sale was made with the consent of 
plaintiff No. 1. 

The Trial Court held that the pro forma 
defendants had not abandoned the land. 
Hence he dismissed the plaintiffs’ suit. 

The plaintiffs appealed to the District 
Court and the learned Subordinate Judge 
decreed the appeal and the plaintiffs’ suit 
with costs. He held that the pro forma 
defendants had abandoned the land with- 
out making any provision for the payment 
of rent that the pro forma defendants had 
no transferable interest in the land and 
that, therefore, the plaintiffs had a right to 
re-enter. 

The defendants, the purchasers, havé 
appsaled to this Court. In appeal two 
points have been argued. First that the 
purchase was made with the consent of 
the landlords, and the lower Appellate 
As 
far as can be seen this point was not 
argued before the lower Appellate Court. 
The Trial Court in dealing with this point 
stated that the plaintiff No. 1 had not 
denied that the purchase was with his 
consent and the Trial Court seems tothink 
that it was for the plaintiff No. 1 to examine 
himself and to prove that the purchase 
was not made with his consent, On the 
contrary it was for the defendants to prove 
that the purchase was made with the con- 
sent of the plaintiffs, and, if they desired, 
to examine the plaintiff No. 1 on this 
point. Itwas for them tosummon him as 
a witness or to examine him on commission, 
Probably for this reason the point was not 
urged i in the lower A ppellate Court. There 
is nothing in this contention. 

The next point argued was that ‘the 
transaction was really a mortgage by con- 
ditional sale. This point again does not 
seem to have been argued before the 
jower Appellate Poun; and probably for 
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a very géod reason, for the kobala itself 


_ does not show that it was a mortgage by 


conditional sale, but prima facie it is an 
out and out sale. 

This appeal is really aoncluded by the 
findings of fact arrived at by the lower 
Appellate Court. The lower Appellate 
Court has found that the defendants have 
ave made no arrange- 
ment for the payment of the rent. As “the 
learned Judge points out, if they really 
desired to pay the rent they could have 
sent the rent by postal money-order or 
have made a deposit in Court. Clearly 
they did not make any attempt topay the 
rent or any arrangement for making the 
payment of rent. He also finds that the 
principal defendants are in possession, It 
i not necessary to prove asa fact that the 
holding has been abandoned but it is a 
direct inference from the fact that the 
entire holding was sold and possession 
given to the purchaser. See the case of 
Sekh Chand Pramanik v. Ramoni Mohan 
Roy (1). The facts proved are sufficient to 
justify- the lower Appellate Courts find- 
ing that the pro forma defendants have 
abandoned the lands. This being so, 
the plaintiffs clearly have a title to re-enter. 

The appeal, therefore, fails and is dismiss- 
ed with costs. 5 

The cross-objection not being pressed is 
also dismissed. 

SEAR evar J.—? agree. 


Appeal dismissed. 
(b if Ind. Cas 603; 17 ©. W. N. 1105. 





RANGOON HIGH,COURT. 
Frest CIVIL Appear No. 137 or 1924, 
June 1, 1925. 

Present: —M y Justice Heald and 
Mr. Justice Rutledge. 

MA CHO GALE— AN LAN 
Versus 
MA NON.CHAW AND orsEgs— 
RESPONDENTS, 

Buddhist Law, Burmese—Inheritance~-Step-children 
—Ahsence of filial relationship. 

Under the Burmese Buddhist Law, a step-child can- 
not inherit to its step-mother, where the so-called step- 
child is the child of an inferior wife with whom the 
father of the child lived while still married to the 
superior wife, the so-called step-mother, and where 
the child's own mother separated from its father and 
lived as the wife of another man, and the child never 
lived with its father after separation, nor did it at any 

Ree 
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time live with thè superior wife, the so-called step- 
. mother, nor had any filial relations ofany sort with 
her. 5 . 
Appeal against a decree of the District 
Court, Myaungmya, in Civil Regular No, 11- 
of 1923. ° 
Mr. Thet Tun, for the Appellant. 
Messrs. Aiyangar and Hay, for the Re- 
spondents. ° 


SUDGMENT.—Appeliant’s story ac- 
cording to her plaint was that she was a 
daughter of one Po Thin and his wife Ma 
San Byaing, that Po Thin first married one 
Ma We, whom he subsequently divorced, 
that he then married Ma San Byaing, that 
appellant was the, child of that marriage, 
that when appellant was about six years 
old.Po Thin took back Ma We without Ma 
San Byaing’s consent, that nevertheless ke 
never severed his connection with Ma San 
Byaing or appellant, that Po Thin died in 
1906, Ma San Byaing in 1908, and Ma Wein 
1922, that on Ma Wes death the first re- 
spondent, who was Ma Wes younger sister, 
took possession of the property which she 
left, and that appellant herself being Ma 
We’s sole heir was solely entitled to the 
property. She joined also as defendants 
the second respondent who was Ma Wes 
first cousin once removed and who claimed 
to be heradopted daughter, and the third 
respondent, an elder sister of Po Thin, 
who claimed to be owner of one of the 
piecesof land which appellant alleged: to 
belong to the estate of Ma We. 

The first respondent denied that Ma San 
Byaing was ever Po Thin’s wife, She said 
that slee herself was adopted by her sister 

. Ma We as her daughter and that the second 
respondent also was similarly adopted and 
that they were theonly heirs of Ma We. 

The second yespondent also denied that 
Ma San Byaing was ever Po Thin’s wife. 
She said that she herself was Ma Wes 
adopsed daughter and sgle heir. She said 
too that in view of the fact that Po Thin 
died more than twelve years before the 
i@stitution of the suit, appellant’s claim as 
Po Thin’s daughter was time-barred. 

The tHird respondent practically admit- 
ted appellants claim, though she denied 
that Fo Thin ever divorced Ma We and 
“said that Ma San Byaing was only his 
“lesser wife.” She admitted that the 
second respondent was brought up by Ma 
We but did not admit that she was adopted 
as her daughter. She said that the plaint 
disclosed no cause of actionas against her 
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and asked that the suit as against her 


should be dismissed. 

The learned Judge found that appellant 
was Po Thin’s daughter by Ma San Byaing, 
that Ma San Byaing was an “inferior” wife, 
that Po Thin deserted Ma San Byaing and 
she took another husband, that appellant 
lived with Ma San Byaing and the other 
husband, that there was never any filial 
connection of any sort between appellant 
and Ma We, and that, therefore, appellant 
could not claim to inherit Ma We's 
estate. 


Appellant appeals on the ground that 
being astep-ghild she was entitled to in- 
herit. 

We are satisfied on the evidence that 
appellant’s mother was a “wife” of Po 
Thin and in the absence of proof of an 
actual severance of the tie of relationship 
between Po Thin and appellant, appellant 
would have been entitled to be regarded as 
an heir of Po Thin. As a matter of fact 
she herself says that Ma We gave her some 
twelveacres of land which she sold for 
Rs. 2,500, and that gift was doubtless made 
because she was Po Thin's daughter. But 
any claim which she might have had as an 
heir of Po Thin is now time-barred and 
she can claim only as heir of Ma We. We 
do not think that the provisions of the 
Burmese Buddhist Law as to step-children’s 
inheriting from step-parents apply where 
the so-called step-child is the child of an 
inferior wife with whom the husband lived 
while still married to the superior wife, 
and where the step-child could not possibly 
be regarded as having belonged to the 
family of the so-called step-parent. Po 
Thin lived for nearly twenty years after his 
separation from appellant and her mother. 
Appellant’s mother married another hus- 
band, or at any rate lived with another man 
as his wife and had children by him. 
After the separation appellant never lived 
with Po Thin and she never at any time 
lived with Ma We or had any filial rela- 
tions of any sort with her. In these cir- 
cumstances we see no reason to believe 
that under Burmese Buddhist Law she 
ought to beregarded asan heir to Ma We 
and we hold that her suit was rightly 
dismissed. 


The appeal is dismissed with costs and 
appellant will pay the Court-fees which 
would have been paid by her if she had 
not been permitted tosappeal a8 pauper. 
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A copy of the decree will be ent to the 
Collector. à 
N. H. Appeal dismissed. 


OUDH CHIEF COURT. 
SECOND CIVIL APPEALS Nos. 102, 103 AND 
104 oF 1925, 
December 15, 1926. 
_Present:—Mr. Justice Raza. 
ISMAIL—DeErenpant—APPELLANT 


VETSUS 
THAKUR LAL AND OTHERS—PLAINTIFFS 
— RESPONDENTS? 

Public grave-yard—Conversion into grove—Posses- 
sion, suit for, whether maintainable—Removal of trees, 
suit for—Limitation—-Limitation Act (IN of 1908), 
Sch. I, Art. 82. 

The plaintiff was the proprietor ofa plot of land 
used asa public grave-yard: The defendant, who had 
the right to bury his dead in the grave-yard, planted 
trees therein and converted it into a grove. The 
plaintiff sued for possession of the plot and for removal 
of the trees some eight years after the planting of the 
trees : 

Held, (1) that the plot being a public grave-yard, 
the plaintiff could not sue for its possession; [p. 89, 
col. 2.) G 

(2) that the claim for removal of trees was governed 
by Art. 32 of Sch. I tothe Limitation Act and was 
barred by time. fp. 99, col. 1.] , 

Appeal against a decree of the Addi- 
tional Sabordinate Judge, Partabgarh, 
dated the 29th November 1924, modifying 
that of the Munsif, Partabgarh, dated the 
lith February 1924. 

Mr. R. D. Sinha, for the Appellant. 

Mr. Radha Kishan, for the Respondents. 


JUDGMENT.—This is an appeal from 
the decree of the Additional Subordinate 
Judge of Partabgarh, dated 29th November 
1924, modifying a decree of the Additional 
Munsif of Partabgarh, dated llth February 
1924, 

This appeal is analogous to Appeals 
Nos. 103 and 104. My judgment in this 
appeal will govern the other appeals also. 

The plaintiffs are the proprietors of plot 
No. 234 in village Dihmahdi District Par- 
tabgarh. Ulpat, Ismail and Amir planted 
some trees on different portions of the said 
plot in July 1921. The plaintiffs brought 
separate suits against them for possession 
of the land and for damages and also for 
removal of the trees. The defendants above 
named admitted that the plot in suit be- 
longed to the plaintiffs. Their defence was 
as follows:— | 

The plot in suit is a grave-yard. The 


ISMAIL V. THAKUR LAL 
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trees were planted about eight years ago to 
provide shade for the graves. The claim 
for removal of the ‘trees was barred by 
time. The plaintiffs were never in actual 
possession of the plot imsuit which was a 
grave-yard and hadall along been used as 
such by the defendants and other Muham- 
madans of the evillage. The plaintiffs 
could not be given, possession of the land 
under these cfrcumstances. 

The learned Munsif found that the plot 
in suit isa grave-yard. He, however, gave 
the plaintiffs a decree for possession of the 
land by removal of the trees. The defend- 
ants appealed. ' 

The finding ofthe first Court that the 
plot in suit isa grave-yard was not chal- 
lenged in appeal. That fact was establish- 
ed by the Commissioner's report and the 
evidence on record. The learned Subordi- 
nate Judge found that the plot in suit is 
a grave-yard where the defendants and 
other Muhammadans have got a right to 
bury the dead bodies of their friends and 
relations. They claimed no other right to 
the land. They have all along been using 
the land asa grave-yard with the implied 
consent of the proprietors and their right to 
use the land as a grave-vard is “a sort ofa 
prescriptive right.” The plaintiffs have 
not lost their proprietary title because the 
defendants themselves donot claim such . 
title in respect of the plot. The plaintiff 
thus remained in possession of the land 
within limitation, In giving his finding 
about the question of limitation, the learn- 
ed Subordinate Judge held that the suit 
was not governed by Art. 32 of the Limita- 
tion Act and that it was governed-by 
Art. 142 of the Limitation Act. He was, 
however, of opinion that the plot in suit 
being a public grave-yard, the plaintiffs 
should not have been given a decree for 
possession. He gave the plaintiffs a de- 
cree for the remeval of theetrees and an 
injunction restraining the defendants from 
planting any trees in future. e 

The defendants have filed these second 
appeals. In my opinion the pleintiffs are 
not entitled to a decree for the removal, 


. ofthe trees. The plaintiffs were wrong 


in suing for possession of the plot in dis- 
pute which is a public grave-yard. The 
learned Subordinate Judge was perfectly 
right in holding that the plaintiffs were 
not entitled to a decree for possession 
of theland. The defendants admit the 
plaintiffs’ title to the land. They, of course, 
= 


_ grove or make ita source of income. 


de 


assert their right to-use the land as 
a grave-yard. They claimed no other right 
in respect of the land. The defendants 
have a right to bury their dead in the plot 
in suit but they ¢annot convert it ee 

8 
observed by the learned Subordinate 
Judge "If this right was „accepted and all 
the Muhammadans’ of the village took it 
intotheir heads to plait a few trees, then 
the plot very shortly would not be available 
for the purpose for which it is used. In 
this view of the case the plaintiffs had a 
right to object to the planting of trees.” 
The question is:— f . 

Is the plaintiffs claim for removal of the 
trees within time? ~ < 

In my opinion the suit is governed by 
“Art. 32 of the Limitation Act. That Article 
applies when a person having a right to use 
property for specific purposes converts it to 
other purposes. In the present case the 
defendants have aright to use the land asa 


- grave-yard but they have planted trees and 


have thus converted it into a grove. The 
fact thatthe plaintiffs have sued for pos- 
sesion of the land and have prayed for the 
removal of the trees in their suit is, I think, 
of no importance. They cannot claim pos- 
session of the land under the circumstances 
ofthe case and the only relief which they 
could ‘claim was the removal of the trees, 


“but their claim for the removal of the trees 


is barred by time under Art. 32 of the Limi- 
tation Act. The respondents’ learned Plead- 
er contends that Art. 32 would not apply 
untiland unless some particular preson was 
in possession of the property and that pro- 
perty had been given to him for some speci- 
fic purpose. I am not prepared to agree 
with him on that point. 

The learned Sybordinate Judge has found 
with reference to the Commissioner’s report 
that some trees were planted within two years 
before the ingtitution of the suit. This 
finding cannot be accepted in view of the 
pjaintiffs’ own clear admissions in the plaint. 
Ac®ording to the plaintiffs, the trees in dis- 
pute were plantedin July 1921. The suits 
were instituted on the 3lst October 1923 
(see paras. 3 and 5 of plaint). As, in 
my opinion, the claim for removal of the 
trees is barred’ by time under Art. 32 
ofthe Limitaion Act, the plaintiffs cannot 


get a decree.for removal of the trees 


The plaintiffs have filed cross-objections. 


In my opinion there is no force in their . 


eross-objections. The finding of the lower 


a 
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Courts that the plot in suit is a graye-yard 
is not based on any admission but upon 
the evidenceon record. The lower Courts 
were perfectly right in finding on the evi- 
dence on record that the plot in suit is a 
grave-yard. “The plaintiffs are the proprie- 
tors ofthe plot in suit but the defendants 
have got aright to bury their dead in that 
plot and have all “along been using’ that 
right. The plaintiffs cannot now prevent 
them from exercising thatright. The lower 


` Appellate Court was perfectly right in hold- 


ing that the plaintiffs were not entitled to a 
decree for possession of the land under the 
circumstances of the case. 

The result i$ that the appeals are partly 
allowed. The plaintiffs will get a decree 
simply for an injunction restraining the 
defendants from plantingany trees in the 
plot in suit in .future. The parties shall 
bear their own costs in this Court and in 
the Appellate Court. The plaintiffs will get 
their proportionate costs in the first Court 
rs already ordered by the lower Appellate 

ourt. 


N. H, Appeals partly allowed. 


. ALLAHABAD HIGH COURT. 
Civit Reviston No. 155 or 1925. - 
January 6, 1926. l 
Present:—Mr. Justice Daniels. . 
Tae SECRETARY or STATE ror 
INDIA Iin COUNCIL AND ANOTHER— 
APPLICANTS 


; LETSUS 
Firau IMPERIAL METAL WORKS— 
Oprosite Parry. 

Railways Act (IX of 1890), ss. 77, 141, 142—Notice 
of claim to Railway—Notice, posted within time, whe- 
ther good, : 

Under s. 77 of the Railways Act, the notice must be 
“preferred in writing...... to the Railway Administra- 
tion” within six months, What this means, in the 
case of notice sent by post, is that it must have been , 
so posted that in the ordinary course it should have 
been delivered to the Railway Company within six 
months. It is not sufficient that the notice should have 
been posted within six months, when it could not 
possibly have been delivered to the Agent within the 
time allowed by law. 

Civil Revision from an order of the Judge 
of the Court of Small Causes at Aligarh, 
dated the 26th August 1925. è ‘ 

Mr. L.M. Banerji, for the Applicants, 

JUDGMENT.—This revision from a 
decree of a Small CauseeCourt involves the 


gi e 
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interpretation of s. 77 ofthe: Railyays Act. 
The notice was addressed to the Bengal 
Nagpur Railway Company, the head-quar- 
ters of which is at Nagpur. The cause of 
action arose on the 6th day of June and the 
notice was posted on the 5th De&ember, the 
last day of the six months, at Aligarh and 
did not reach Nagpur tijl the 8th in the 
case of one notice and the 9th in the case 
of the other. The Judge of the Court below 
is of opinion thatit is sufficient if the notice 
was posted. within limitation whether ib 
could reach the Railway Company within the 
six months ornot. Thelearned Judge has 
overlooked the words “preferred in writing 
..to the Railway Administration”. Thelaw 
requires that the notice should not merely 
be preferred, but preferred to the Railway 
Administration, within six months. What 
this meansin the case ofa notice sent by 
post is made clear by ss, 14l and 142 of the 
Indian Railways Act. Ifthe notice was 
so posted that in the ordinary course of 
post it should have been delivered to the 
Railway Company within six months this 
would have been a sufficient compliance 
with the law. A reference to-a timetable 
shows that in this case the notice could not 
possibly have been delivered to the Agent 
within the time allowed by law. The suit 
should, therefore, have been dismissed, and 
Tallow this revision and dismiss the guit 


with costs. I make no order as to costs it 
this Court as the respondent has not ap- 
peared. 

N. I. Revision allowed. 


RANGOON HIGH COURT. 
SPECIAL Seconp OWIL APPEAL No. 508 
oF 1923. 
May 12, 1925. 
Present :—Mr. Justice Carr. 
A. R. P. L. FIRM—P atnrire—APPRLLANT 
; versus 
MA GUN—Derenpant-—RESPONDENT. 

Suit, notice of--Summons, service of—Summons 
addressed to wrong name --Iix parte decree—Hxecution, 
resistance to—Declaration that property is liable to 
attachment, suit for, whether maintainable~ Civil Pro- 
cedure Code (jet V of 1908), O. XXI, r. 63. 

Ifa person nared A is given a summons addressed 
to B he is ordinarily quite justified in refusing it and 
taking no notice of it. On the other hand if has 
posed as B and had dealings with the plaintiff in that 
name, then there can be no doubt that he knows that 
the summons is intenéed for him and in those cir- 
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cumstances the service of a summons in the name of 
B even though that is not his real name, is sufficient 
notice of the suit, |1% 92, col, 2.) ` 

Where a summons addressed toa defendant as B 
is taken to 4L who refuses to accept it and an ex parte 
decree is passed against B, agd the decree-holder 
attaches A's property on the ground that he and B are 
the same person, which attachment A gets set aside, 
a suit lies under O. XXI, r. 63, C. P. C., at the instance 
of the decree-holder forpa declaration’ that A was the 
judgment-debtor in the previous suit and the property 
is liable to attachment ua@der the decree. (p. 92, cgl. 1.] 

Special Second appeal against a decree of 


‘the District Court, Myaungmya, in Civil Ap- 


peal No, 116 of 1923. 

Mr. Banerji, for the Appellant. 

Mr. P. S. Chari, for the Respondent. 

JUDGMENT.—The facts leading up 
to this suit are as follows: In Civil Regular 
No. 20 of 1922 of the Sub-Divisional Court 
ef Wakemathe plaintiff-appellant sued Ma 
Kwin and Maung Chit Pe for money due 
on two promissory notes, The defendant- 
respondent, Ma Gun, was served with sum- 
mons in the suit and on the 31st March 1922 
she appeared and tendered a written state- 
ment in which she said that she had never 
borrowed any money from the plaintiff or 
executed any promissory note in his favour. 
She also said that her name was not Ma 
Kwin but Ma Gun. 

The plaintiff himself was not present 
then, but his Pleader was and both he and 
the Judge told Ma Gun that if she was not 
Ma Kwin she was not wanted. The written 
statement was returned, to her and she 
took it away, and kept it. 

This incident was not mentioned by the 
Judge in the diary, where ke said merely 
that Ma Kwin was not served. ut on 
the evidence I have no doubt that the 
above siatement is correct. oe 


A fresh summons was issued to Ma 
Kwin and this was again taken to Ma Gun, 
who refused to accept it. The Judge then 
recorded that Ma Kwin was duly served. 
Later, Chit Pe appeared and contested the 
suit, which was heard ex ‘parte as‘against 
Ma Kwin. The Court found that Ma Kwin 
and Chit Pe had executed the promissory 
notes, but that the Chit Pe before the 
Court was not the man who had done so. 
He dismissed the suit as against Chit Pe 
and gave a decree ex parte against Ma 
Kwin. . 

Later, in [execution No. 47 of 1922 of the 
same Court the plaintiff applied for execu- 
tion of the decree against “ Ma Kwin alias 
Ma Gun “ and ‘attached a piece of land 
belonging to Ma Gun. The latter then, in 


92 
Civil Miscellaneous No. 12 of 1922, applied 
for and obtained removal af attachment on 
the ground that she’was not Ma Kwin. 

The plaintiff then filed the present suit 
for a declaratio® that Ma Gun was the 
judgment-debtor in Suit No, 2U and that the 
land was liable to attachment under that 
decree. He succeeded ingthe Sub-Divisional 
Court, but lost in the,District Court. 

The case is of an unusual'kind and there 

appear to be no authorities bearing on it. 
- The first quéstion is whether the suit 
will lie atall. On consideration I think it 
will lie under O. XXI, r.63, ofthe C. P. CG. 
The plaintiff attached the land as the pro- 
perty of his judgment-debtor and Ma Gun 
got the attachment removed on the ground 
that it was her’s and not the judgment-debt- 
018. It is common ground that the land 
is Ma Gun's andthe dispute is whether 
she isthe judgment-debtor or not. That, 
however, is only incidental, the real ques- 
tion in issue is the right to attach. 

The case was not very satisfactorily dealt 
with by the Sub- Divisional Judge, who came 
to the conclusion that his predecessor knew 
perfectly well when he gave judgment that 
he was giving it against the woman who had 
been sent away. I can see nothing on the 

‘record to support that conclusion, which 
is.negatived by the fact that it was the 
same Judge who allowed the application for 
removal of attachment. And I think that 
the conclusion is” unjust.to the Judge in 
question, who would have failed in his duty 
had he knowingly passed an ex parte judg- 
ment against Ma Gun in the circumstances, 
It wout have been incumbent on him to 
see, that she was duly served with notice 
requiring her to attend, andin her proper 
name. 

Nor is the judgment of the District Court 
very satifactory. It shows distinct signs of 
prejudice. Thus the witness Thanascoty is 
dismissed with jhe remagk that he “ de- 
scribes himself as a Court interpreter though 
there is none appointed by authority for 
the® Courts at Myaungmya.” Now this 
witness began his evidence by saying, “I 
draw Rs. 145 as Court Interpreter in 
Bassein.” In view ofthis the suggestion 
contained in the judgment was unjustifiable 
and improper. - 

That summons in the case was twice 

_ served on Ma Gun is admitted. But I do 

_nét think it is sufficient to charge her with 

liability as judgment-debtor. She had 

once been told that she was not wanted. 
~” 
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Moreovertif a person named Jones is given 
a summons addressed to Smith he is ordi- 
narily quite justified in refusing it and 
taking no notice of it. On the other hand 
if Jones has posed as Smith and had deal- 
ings with the plaintiff in that name, then 
there can be no doubt that he knows that 
the summons isintended for him and. in 
those cirumstances the service of a sum- 
mons in the name of Smith, even though 
that is not his real name, is, I think, suffici- 
ent notice of the suit. 


In that view I think the decree is bind~ 


.ing on Ma Gun if it is shown that she is. 


the person who posed as Ma Kwin. In 
order to prove that, the plaintiff must prove 
that it was Ma Gun who borrowed money. 
from him and executed the promissory 
notes in the name of Ma Kwin. 

It is objected for the respondeat that 
this matter is res judicata. I donet think 
that itis. If it is, then itis res judicata 
against Ma Gun. But her whole case is 
that Ma Gun is not Ma Kwin and was not 
a party tothe suit and if that isso there 
is no res judicata, Itis possible, of ecurse, 
to put up plausible technical arguments on 
the subject, but it seems to me that the 
reasonable common-sense view of it is that 
it is only by deciding whether Ma Gun 
is the Ma Kwin who borrowed the money 
ar ndt, that this suitcan be decided, and 
that this must be done. 


No direct issue on this point was framed, 
but I do not think it is necessary to re- 
mand the case. The Sub-Divisional Judge 
did admit evidence on the question, in spite 
of a written objection, on which heshould 
have passed orders in writing but did not. 
I see no reason to suppose that either party 
has been prejudiced by the absence. of an 
issue, 

On the question of identity we have 
really little evidence. The plaintiff's clerk 
or agent who made the loans swears that 
Ma Gun is the person who took. them, but 
he is interested. And he does not improve 
his case by having got the account-books 
so translated asto fit each case in turn. 
Moreover he alleges that in the first suit 
he spoke of Ma Gun and not of Ma Kwin, 
which is undoubtedly a lie. That suit 
was against Ma Kwin, which was clearly 
the name written in Burmese in the pro- 
notes. Moreover itis incredible that the 
Judge should have written Ma Kwin if he 
spoke of Ma Gun. . 


NK . 
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This dast remark applies equally to Po 
Aung, a stamp vendor, who claims to have 
been casually present when both loans were 
taken, and who also says-he spoke of Ma 
Gun and not of Ma Kwin. 

Another witness, Tun Aung, a petition- 
writer, says he heard Ma Gun promise to 
settle her debt tothe plaintiff. But that was 
the only time he met Ma Gun. Then we have 
Vellasami Pillay who also speaks to an 
admission. Evidence of this kind is of very 
little value. 

The only support lent by the evidence of 
the process-server is in his statement that 
the first witness pointed out, Ma Gun to 
him as the person to be served. 

Against all this we have it that the pro- 
notes are signed by Ma Kwin and her son 
Chit Pe. It is admitted now that Ma Gun 
has no son of that name and the plaintiff 
alleges that Chit Pe is the younger brother 
of her husband, but has stated mo concrete 
grounds forsaying so. Plaintiff claims also 
to know Ma Gun well, and to have had 
previous dealings with her. If that is so 
he should at least have known what her 
name was. 

On the evidence as a whole, I think it is 
not fully proved that Ma Gun is the person 
who took the loans. 

This appeal is, therefore, dismissed with 
costs. ° 

N. H Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
MISCELLANEOUS Cass No, 433 or 1924. 
December 18, 1925. 
Present:—Mr. Justice Walsh and 

Mr. Justice Mukerji. , 

In the Matter of ANNAPURNA. Co. Lo., 
(Ix LIQUIDATION)— LIQUIDATORS. 
APPLICATION OF Der. S, 8. TUG. 

Charge—Debtor and creditor—Property purchased 
with money advanced—Creditor, whether entitled to 
charge over property. . 

Inthe absence efa contract to the contrary, a 
creditor who has advanced money is not entitled to 
a charge over the property acquired with the money 
advanced. [p. 94, col. 1.] 

Malvankar v. Credit Bank of India Ld., 27 Ind. Cas. 
343; 16 Bom. L. R. 733, distinguished. 


In the mafter of the Indian Companies ` 


Act VII of 1913 and of the Annapurna 
Company Ld., in liquidation. 
Mr, I. B. Banerji, for the Liquidators. 


Tug. : 


Mr. S. R Johari, for Dr, Shyam Sunder - 


tn the matter of ANNAPURNA CO. LID. , 98 


JUDGMENT.—The Liquidators in this 
case sought the direction of the Court to 
sell a certain flour millas an asset of the 
Company in liquidation. One Dr. Tug 
objected to the sale of the property, and 
this date was fixed for the disposal ‘of his 
objection. 

Dr. Tug’s case svems to be this: On the 
23rd of January 1938 he entered intoe an - 
agreement, with the Managing Agents of 
the Annapurna Company, to the effect that 
the latter were to employ br. Tug’sson as 
their servant on a pay of Rs. 200 per month, 
Dr. Tug or his son furnishing a security 
of Rs. 10,000. Dr. Tug under the agree- 
ment was not to receive’any interest on the 
money deposited. The money was to be 
re-paid after the expiry of the term of ap- 
‘pointment, namely three years, or as socn 
as the appointment of his son otherwise 
terminated. It was also provided that Dr. 
Tug might in the absence of his son carry 
out the duties entrusted, or to be entrusted 
to hisson On the foot of this agreement, 
says Dr. Tug, he deposited the sum of 
Rs. 10,000 and that out of the sum of 
Rs. 10,000 a sum of Rs. 3,500 was utilised in 
the purchase ofthe flour mill in question, 
and the rest went to pay up a mortgage 
debt due toasister Company, namely the 
Union Bank, Allahabad, Ld., on foot of a 
mortgage executed by the Annapurna 
Company. Dr. Tug’s position is this: with 
his money the mill was purchased and, 
therefore, either the mill is his property, 
or that he has a charge over the mill, so that 


“he hasa preference over all the creditors 


of the Company in respectof the sum of 
Rs. 3,500. As regardsthe balance of Rs. 6,500 ° 
he apparently claims, that he should be 
treated as preferential creditor, though he 
does not say so in express terms. 

The agreement or a copy ofit has not been 
produced, but we were shown an uncertifi- 
ed copy of the *document And it was 
agreed between the parties that it was a 
correct copy. On the document itself, ss” 
we read it, there is no direction that the 
money handed over by Dr. Tug Was to be 
kept aside in trust for him, and was not 
to be utilised by the Company for any 
purpose. All that was provided for was that 
in case the Company went into liquidation 
Dr. Tug would have the position’ of a pre- 
ferential creditor. The words actually used 
are ‘‘super-preferential claim over the assets 
of the Company.” It is clear, therefore, 
that inthe agreement it was ngt provided. 
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that ifthe money was utilised for the pur- 
chase of any immoveable preperty, Dr. Tug 
would have a charge over that property. 

‘Apart from the agreement we are not 
aware of any law *applicable to India by 
whicha creditor, who has advanced money, 
is entitled to a charge over the property 
acquired with the, money advanced, No 
such authority has beer quoted tous. The 

. case of Malvankar v. Credit Bank of India 
Ld. (1) does not, in‘our opinion, help the 
objector. We hold, therefore, that Dr. Tug 
has no charge over the property. 

As to preferential claim, he is as much 
in the position of a creditor as anybody 
else. It iscommon: ground that Dr. Tug 
is not one of the persons who is entitled. to 
preferential treatment under s. 230 of the 
Indian Companies Act. 
the second ground of the claim as well. As 
to the sum of Rs. 6,500, it may be conceded 
that it was utilised by the Company in pay- 
ing offacreditor of theirs. It cannot be 
imagined that Dr. Tug has- been substitut- 
ed, by the rule of subrogatior, into the 
position of the Union Bank, Ld., because the 
mortgage was of moveable property (grain) 
and that grain has long disappeared. 

In any view of the case Dr. Tug’s appli- 
cation must be dismissed, and is hereby 
dismissed. with costs which will include 
Counsel's fees in this Court on the higher 
scale. S : 

We may add that Dr. Tug will be entitled 
to establish his claim, if he so wishes, as 
an ordinary creditor before the Official 
Liquidator, and if the Official Liquidator 
be disposed to dispute that claim, the matter 
‘may be brought up before the Court, but 
Dr. Tug must proceed in the ordinary way. 

8, 8. Application dismissed. 

N. H, . l 

(1) 27 Ind. Cas. 343; 16 Bom. L, R; 733, 





RANGOON HICH COURT. 
è CIL Reyiston No, 43 or 1925, 
s : July 23, 1925. 
Pyesent:—Mr. Justice Pratt, 
S. A. MENON—Appenicant ` 


Versus 


Revd. Farner J. F. LAFON—Rzsponpent. 

Civil Procedure Code (Act V of 1908), ss. 115, 141 
O .IX, r. 9—Dismissal of suit in default—Application 
to re-open suit, dismissal of, in default—Revision—- 
Review—Inherent powers of Court. 

* Prima facie an application to set aside an ex parte 
order dismissing a suit is a proceeding, and an order, 
dismissing it for default is part of a proceeding within 
the meaning 2 8.141, O. P, O, and the procedure 


This disposes of - 
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prescribed far suits is applicable thereto. [p. 95, col. 1. 
Therefore, an application under O. IN, r. 9, O. P. O., 
lies to set aside an order made under the same Rule 
nay dismissing an application’ to re-open a suit. 
ibid. 

Ramgulam Singh v. Sheo Deonarain Singh, 51 Ind. 
Cas. 152; 4 P. B. J. 287, dissented from. 

Bepin Behari Saha v. Abdul Barik, 35 Ind. Cas. 
613; 440. 950; 21 O. W. N. 30; 24 C. L.J. 446, fol- 
lowed. . d 

Even assuming that an application under O. IX, r. 9, 
C. P, C., to set aside a previous order under the same 
Order and Rule, would not lie, the Court is still 
entitled to deal with it asan application for review, 
and if the provisions of O. XLVII cannot be appli- 
ed, the Court can ultimately fall back upon its inher- 
ent powers in the interests of justice to set aside its 
own ex parte order. [p. 95, col. 2.] 

Application, under s. 115, ©. P. O., to 
revise an ozder of the District Court, 
Sagaing, dated the Ist April 1925, in Civil 


-Regular Suit No. 1 of 1925. 4 


Messrs. S. Mukerjee and Sanyal, for th 
Applicant. 

Mr. Mitter, for the Respondent. 

JUDGMENT.—Thisis an application 
under s. 115 of the C. P. C., to revise the 
order of the District Court, Sagaing, of the 
Ist April 1925 in Civil Regular Suit No. 1 
of 1925, setting aside its previous order dis- 
missing for default the plaintiff's applica- 
tion to set aside its previous ex parte order 
for dismissal of the suit. 

Itis contended that the order was ultra 
vires and that the Court had no jurisdiction 
wonder O. IX or any rule threunder to set 
aside its own ex parte order dismissing for 
default the applicatiou to re-open the suit. 

It is argued that O. IX applies to suits 


only and not miscellaneous applications of 


this nature. 

If O. IX applies to miscellaneous proceed- 
ings of this nature, then the order objected 
to must be deemed to have been passed 
under r. 9. ` 

The Advocate for applicant relies upon 
the case of Ramgulam Singh v. Sheo Deo- 
narain Singh (1), where a Bench of the Patna 
High Court held that having regard to the 
Full Bench decision in Bhubaneswar Prasad 
Singh v. Tilakdhari Lal(2) they were bound 
to hold that no application under O, IX 
would lie against an order made under O. 


With all due deference to the opinion ex- 


_pressed in Ramgulam Singh v. Sheo Deo- 


narain Singh (1), Lam unable te agree that 
the ruling of the Patna Full Bench in 
Bhubaneswar Prasad Singh v. Tilakdhart 


(1) 51 Ind, Cas, 152; 4 P. L. J. 287, o 
(2) 49 Ind. Cas, 617; 4 P. LS J, 135; (1919) Pat. 75, 


4 
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Lal (2) renders inevitable a finding that no 
application under O. IX will lie against an 
order made under O. IX. 

What the Full Bench did lay down de- 
finitely and in so many words gas that O. 
IX, r. 9, has no application to a proceeding 
in execution instituted under O. XXI, r. 90; 
—a very different proposition of law. ` 

The Full Bench wasof opinion that the 
true legal principles applicable were de- 
ducible through the current of authority 
commencing with the decision of the Privy 

Council in Thakur Prasad v. Fakir Ullah (3). 
In that case also their Lordships of the 
Privy Council were dealing with the prin- 
ciples to be applied to execution cases, and 
held that there being a special procedure 
provided under Ch. XIX of the Code 
for dealing with execution cases the provi- 
sions of s. 647 (corresponding to section 141 
of the present Code) did not apply. 

In HariCharan Ghosh v. Manmatha Nath 
Sen (4), of which the Patna Full Bench 
spoke eulogistically, Sir Lawrence Jenkins 
laid down that O. IX, r. 13, is not applicable 
to a proceeding under rr. 100 and 101 of O, 
XXI. All the other authorities relied upon, 
which I have been able to verify, refer to 
execution proceedings. 

The fact that it has been authoritatively 
laid down that O. IK and s.141 do not ap- 
ply to proceedings in execution does note to, 

. my mind justify a finding that O. IX, r. 9, 
does not apply to orders made under O. IX. 
Section 14] lays down that the procedure 
“provided in the Codein regard to suits shall 
be followed, as far as it can be made ap- 
. plicable in all proceedings in any Court of 
` civil jurisdiction. 

Prima facie an application to set aside 
an ex parte order dismissing a suit is a pro- 
ceeding, and an order dismissing it for de- 
fault is part of a proceeding, so that the 
provisions of O, IX, r. 9, would apply 
thereto. 

Iam fortified in this view by the ruling 
of a Caleutta Bench in Bepin Behari Saha 

v. Abdul Barik (5) that an application under 
` O. IX, r. 9, lay to set aside an order, made 
under the same Rule and Order, dismissing 
an application to re-open a suit, and I note 
that the Bench there held that the applica- 
tion might equally have been dealt with as 
. one for review. 

-(3) 17 A. 106; 5 M. L. J. 3; 22 I. A. 44; 6 Sar. P. O. 
J. 526; 8 Ind. Dec. (x. s.) 393 (P. O.) 
19 Ind. Cas. 683; 41 O. 1; 18 C. W N. 343, 

5) 35 Inds Oas. 613; 44,0. 950; 21 C, W N. 30; 24 

Q., L, J. 446, 


i . 
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Even assuming thatan application under 
O. IX, r. 9, toset aside a previous order 


under the same Order and Rule would not 


lie, I should hold that the Court was en- 
titled to deal with. it as arf application for > 
review, and if the provisions of O, XLVII 
could not be applied, I should be disposed, 
if necessary, to fallback upon the inherent 
power of the Cqurt iatheinterests of jusgice 
to set aside its own ex parte order. 

The application is dismissed with costs, 

Advocate’s fees—two gold mohurs. 

8.5 Application dismissed, 

N. H. 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Fırsr Crvin APPBAL No, 59 or 1924. 
December 19, 1925. 
Present:—Mr. Hallifax, A. J. C., and 
Mr. Kotval, A. J. C. 
KASTURCHAND AND OTHERS — 
DEFENDANTS Nos. 4 To S— APPALLANTS 
versus 
SINGHAI RATANCHAND AND OTHERS— 
DEFENDANTS Nos. 2 AND 3~ PLaintirrs— 

RESPONDENTS. . 

Transfer of Property Act (IV of 1882), s. 82— 
Mortgaged property, sale of—Purchaser agreeing to 
pay off mortgages—Intention—Sebsequent purchase in 
execution of mortgage-decree, effect of—Subrogation, 
right to—Registration Act (XVI of 1908), s. 17~# 
Evidence Act (I of 1872), s. 92 (4)—Agreement reduc- 
ing interest payable on mortgage—Registration,. whe- 
ther necessary—Oral evidence, whether admissidle, 

A purchaser of property which is subject to several 
mortgages who undertakes to pay off all the mof- 
gages on the property. cannot be deemed to have 
intended to keep alive any one of the securities as a 
shield against any of the later ones. [p. 97, col. 2.] 

Where such a purchaser fails to carry out his 
undertaking to pay off the mortgages, and subse- 
quently purchases the property in execution of a decree 
obtained on one of the mortgages and partially pay 
off the other mortgage he cannot "re y for: subroga- 
tion on the fact of such partial payment. [ibid.] 

An agreement whereby the rate of interest pa-t 
able on a mortgage for an amount exceeding Rs. 100 
is modified requires to be registered, and where such 
agreement is not admissible in evidence for want of re- 
gistration, oral evidence of the terms of such agree- 
ment is shut out by the provisions of s. 92 (4) of the 
Evidence Act. [ibid] 

Appeal against a decree of the Additional 
District Judge, Jubbulpore, dated the 12th 
April 1924, in Civil Suit No. 8 of 1923. 


Messrs. M. Gupta and M. B. Kinkhede, 
R. B., for the Appellants, ° 
Mr, Shee Prasad, for the Respondents, 
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JUDGMENT.—tThe suit out of which 
“this appeal arises was based on two mort- 
gages executed in favour of the plaintiff's 
father by Bhagwandas Kurmi the deceased 
husband of cdefetdant No. 1, Musammat 
Mira. Defendants Nos. 2 and 3 are sub- 
sequent purchasers. Defendants Nos, 4 to 
8 are subsequent mortgagees. The pro- 
perty mortgaged is an sight,anna patti of 
Mouza Majitha. The transactions in res- 
pect of this paiti material to the suit are 
set forth below‘in chronological order: — 


2nd November 1912. Bhagwandas mort- 
gaged the whole patti in favour of 
the plaintiff's father for Rs. 6,000 
(Ex. P-1). 
19th May 1913. Bhagwandas mortgaged 
the same patti to the plaintiffs 
father for Rs. 1,000 (Ex. P-2). 
19th January 1914. Bhagwandas pur- 
ported to give a quarter of the patti 
to each of his three wives for main- 
tenance, 
26th June 1914. Bhagwandas and his 
three wives mortgaged the whole 
patti to Parsadi for Rs. 999. 
12th October 1914. Bhagwandas and two 
of his wives Kousa and Basanti 
mortgaged three quarters of the 
patti to defendants Nos. 4 to 8 for 


Rs. 2,000. 
20th October 1916. .Parsadi obtained a 
decree on his mortgage for 


= Rs. 1,834. 
llth July 1917. Bhagwandas sold three- 
quarters of the patti for Rs. 1,6000 
e to defendants Nos. 2 and 3 who 
A undertook to pay off the three 
mortgages and for that purpose 
retained Rs, 14,000 out of the con- 
sideratjion. 
llth February 1918. Defendants Nos. 2 
and 3 purchased the whole patti 
at the sale in execution of Parsadi’s 
decree for Rs. 2,000 out of which 
5 Rs. 1,915 were paid to Parsadi in 
ka satisfaction of his decree. 
16th March 1918. Defendants Nos. 2 and 
obtained a sale certificate. 


18th, 22nd and 30th March 1918. Defend- 
ants Nos. 2 and 3 paid to the plaintiff 
Rs. 6,000, Rs. 2,000 on each of these 
dates, and executed aSarkat for the 
balance in which it is stated that 
“interest will run at 73 per cent. per 
annum or “ten annas amonth” from 

the 18th March 1918 (Ex, P-7). 
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7th May 1918. Defendants Nos.» 2 and | 
3 took possession of the property. . . 

The alleged transfers to Bhagwandas’s - 
wives are not evidenced by any document 
and are not relied on in argument in this 
Court. i 

In the lower Court none of the par- 
ties wished to redeem: but all agreed that 
the property should be sold and the sale 
proceeds distributed amongst them accord- 
ing to their rights. 

A number of issues were raised and 
tried in the lower Court but the only ones 
now material are whether interest should 
run from the 18th March 1918 at the rate . 
stated in the Sarkat or at the rates stipulat- 
ed in the mortgage-deeds, whether the 
interest should be simple or compound and 
how the sale-proceeds should be distribut- 
ed. The lower Court has allowed com- 
pound interest but at the rate provided in 
the Sarkat. With regard to the distribution 
of the sale-proceeds it -has directed as 
follows:— 

“(a) That after 18th April 1924 the mort- 
gaged property be sold free of the two 
suit mortgages of plaintiff, of the claim of 
defendants Nos. 2 and 3 for the Rs. 6,000 
paid by them to plaintiffs and of the decree 
of Parshadirao satisfied by them and of the 
suit mortgage in favour of defendants Nos, 


4 te 8. 
“(b) That the proceeds be thus paid:— 
Firstly —The plaintiffs will be paid 
Rs. 9,823 plus their costs of suit plus future `, 
interest at six per cent. per annum on both 


items from 18th April 1924 till realization 
and then. 


Secondly.—Defendants Nos.:2 and 3 will 
be paid Rs. 9,317 plus future interest on 
this amount at six per cent, per annum till 
realization and then 


Thirdly,—Rs, 1,915 to defendants Nos. 2. 
and 3 for Parshadirao without future in- 
terest and then. 


Fourthly.—Rs. 15,465 plus costs of suit 
of defendants Nos. 4 to 8 plus interest at 
six per cent. per annum on both items 
from 18th April 1924 till realization shall 
be paid to defendants Nos. 4 to 8. 


“(c) The balance if any shall be paid to 
defendants Nos, 2 and 3 as owners of equity 
of redemption. 

“(d) The word realization in this decree 
means the date of the confirmation of the 
sale,” . 
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` The plaintiff appeals against the order 
allowing interest at the rate of “ten annas” 
only. Defendants Nos. 4 to 8 object to 
compound interest being allowed and to 


defendants Nos. 2 and 3 being given 
priority in respect of Rs, 6,000 paid by 
them to the plaintiff'and Rs. 1,915 for 


which they purchased the property at the 
auction in execution of Parsadi’s decree. 
We will deal with the question as to prior- 
ity first. .This question has “been dealt 
with by the lower Court in para. 11 of its 
judgment. 

As regards Parsadi’s mortgage decree, 
defendants Nos. 2 and 3 cannoț be held to 
have paid it off. Though they were bound 


to pay it by the conditions of their pur--- 


chase, they did not doso. They purchased 
the property at“the sale in execution for 
Rs. 2,000. It was out of this amount that 


Parsadi was’ paid. The purchase at the `’ 


auction was really for their personal benefit 
for their private purchase was only of a 
six-anna share whereas the auction sale 
was of an eight-anna share. 

Defendants Nos. 4 to 8 rely on Muham- 
mad Sadiq v. Ghaus Muhammad (1) and 
Govindaswamt Thevan v. Doraiswami Pillai 


(2) and contend that defendants Nos. 2 and3, - 


having undertaken to pay off all the mort- 
gages and not having done so, are not 
entitled to stand in the shoes of the morte 
gagees, for the intention to keep alive the 
mortgages for their own benefit is rebutted 
by the undertaking to discharge them all. 
The lower Court has held that the law 
enunciated in these rulings does not apply 
to the present case, the point of distinction 
being that in those cases the purchaser 
wanted to retain the property and yet 
claimed the money paid in respect of the 
first mortgage and wanted to escape pay- 
ment in respect of the second; whereas in 
the present case “defendants Nos, 2 and-3 
do not wish to claim the equity of redémp- 
tion,” . 

in this Court the argument for de- 
žendants Nos. 2 and 3 is based entirely 
upon thè plea that the sale to them was 
cancelled and is of no effect. There is no 
proof of the alleged cancellation, which, in 
our opinion, could not have been effected 
without a registered document: No can- 
cellation can be inferred from the fact of 
defendants Nos. 2 and 3 having made the 

(1) 7 Ind Cas. 200; 33 A. 101;7 A. L. J. 914. 


(2) 6 Ind. Cas. 781; 34 M. 119; 20 M. L. J. 360; 8 M, 
b. T, 132; (1910) M. W. N. 390 
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purchase at the auction, or of their permit- 
ting Bhagwandas to take away.the balance 
of the purchase-money after payment to 
Parsadi, for, as we have, already “stated, ` 
they were really .purchasing the additional 
two-anna share; nor do Ex, D-11 and the 
evidence of Nanbulal (P. W. No. 3). and 
Musammat Mira (D? W. No. 5) prove any 
cancellation, which a@cording to the plead- 
ing was within three months of the sale. 
On the contrary defendants,Nos. 2 and 3 
filed a suit on the 12th December 1918 for- 


-possession of a house of which they had 
“become the owners under the sale and for 
‘yentand damages in respect thereof, (Ex, 
-4 D-I and P. W. No. 3 Nañhulal). 


We do not think that . defendants - 
Nas. 2 and 3 who were bound under the - 
condition of their sale-deed to discharge 


“the mortgage-debts can ignore the sale and 
‘their undertaking and rely for subrogation ` 


on the mere fact of the payment of a partof 


“the debt dueon the mortgages in the plaint- 


iff's favour. Having undertaken to pay .off 
all the mortgages théy cannot be deemed - 


` to have intended to keep alive any one of. 
the securities as a shield against any .of-- . 


the later ones. : 

Defendants Nos. 2 and 3 must be 
held to have paid the Rs. 6,000 in fulfl- 
ment of their obligation under the sate- 
geed and they have no priority by subro- 
gation over defendants Nos 4 to 8 in res- 


pect of the plaintiff's mortgages. 


As regards the plaintiffs appeal the 
defendants rely on the Sarkat Ex., P-7, re- 
ferred to above. The Sarkat treated ae an 
agreement in itself operates to limit or’, 
extinguish the plaintifi-mortgagee’s interest 


- of the value of one hundred rupees and 


upwards in the immoveable property com- 
prised in the mortgage-deed and cannot be 
received as evidence for want of registra- 
tion, Gurdeo Singh v. Chandrika Singh (8). 
If the defendants rely*upon an ‘oral agree- 
ment treating the Sarkat merely as evi- 
dence of it, it would be excluded by s. 92 


(4) of the Evidence “Act. The plaintifi's 


appeal, therefore, -must succeed. 

The additional sum of Rs. 1,619-11-3 
due as the result of calculating interest at 
the rate stipulated in the mortgages is not 
disputed. The amount decreed in: favour 
of the plaintiff will be increased by this 


sum. ; 

Thé Sarkat not ‘being admissible the 
(3) 1 Ind, Cas. 913; 36 0,193 at p. 221;5 O. L.J 
1 
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compound rate as stipulated by the mort- 
gages must be allowed and defendants Nos. 
4 to 8's objection regarding the compound 
rate must fail. | b 

The decree of the lower Court will 
“ be modified so as jo stand as follows:— 

“(a) That after 18th April 1924 the mort- 
gaged property be sold free of the two suit 
mortgages of plaintiff, of the claim of de- 
fendants Nos. 2 and 3 fot Rs. 6,000 paid by 
thene to plaintiffs and®*of the decree of 
Parsadirao satisfied by them and of the suit 
WONGE in fawour of defendants Nos. 4 
to 8. 

“(b) That'the proceeds be thus paid:— 

Firstly—The plaintiffs shall be paid 
Rs. 11,442-11-3 plus their costs of suit plus 
‘future interest at 6 per cent. per annum 
on' both items from 18th April 1924 till 
realization, `’ : . 

Secondly.—Rs. 15,465 plus costs of suit of 
defendants Nos. 4 to 8 plus interest at 6 
per cent. per annum on both items from 
18th April 1924 till realization shall be 
paid to defendants Nos. 4 to 8. 

Thirdly.—Defendants Nos. 2 and 3 shall 
be paid Rs. 9,317 plus future interest on 
this amount at 6 per cent. per annum till 
realization. < , 

Fourthly.—Rs. 1,915 shall be paid to de- 
fendants Nos. 2 and 3 for Parsadirao with- 
out future interest and 

Fifthly.—The balance if any shall be paid 
to defendanis Nos. 2and 3 as owners of 
the equity of redemption, 

‘(c) The word realization in this decree 
eer the date of the confirmation of the 
sale.” i 

In boh appeals defendants Nos, 2 and 
$ will pay the plaintiff's costs as well 
as those of defendants Nos. 4 to 8 and will 
bear their own. 


N. E. Decree modified. 


ALLAHABAD HIGH COURT. 
Srconp C1VıL APPEAL No. 1937 or 1925. 
` e January 15, 1926. 
Present :-—-Mr. Justice Walsh. 
CHATURI AHIR—PLAINTIFF—ÅPPELLANT 
E versus `. 
JHINNU AHIR AND ANoTHER+ 
DEFENDANTS—RESPONDENTS.. 
Agra Tenancy Act (II of 1901), s. 22—Hindu joint 
amily—Occupancy tenancy—Co-parcener, death of ~ 
Devolution of tenancy. 


whine 
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Where an occupancy holding is owned by a Hindu 
joint family, all the co-parceners constitute the 
occupancy tenant, and the death of any one.of them 
is not the death of the occupancy tenant, so as to 
bring about a devolution of the tenancy under s. 22 of 


the Agra Tenancy Act. ` 

Mindyav. Jhurya, 57 Ind. Cas 272; 18 A. L. J, 
769; 2 U. P. L. R. (AJ) 257; 42 A. 668, relied on 

Second appeal against a decree of the - 
Additional Subordinate Judge, Azamgarh, 
dated the 31st August 1925. 

Mr. N. Upadhiya, for the Appellant. 

JUDGMENT.—I do not say that this 
appeal does mot raise a point of law, but I 
think it has been rightly decided. The posi- 
tion is that there were four brothers, the 
plaintiff Chaturi, whohad separated fromthe 
joint family, and the three others, Sital, 
Jhinnu and Munnu, who remained joint. 
That is found as a fact. The occupancy 
tenancy belonged to their father and, there- 
fore, devolved upon them as sons. The 
plaintiff, in my opinion, therefore got the 
benefit of the devolution under s, 22 and 
got his share. The three other brothers 
remained joint, became a joint occupancy 
tenant and when Sital died, it seems to me 
that the effect was no more than the ordi- 
nary automatic effect of the death of one 
member of a joint family. Ordinarily a 
brother who had separated would have no 
claim to ihe joint family property, merely 
because one of his brothers who had re- 
mained joint haddied. The appellant says 
that, that was another devolution under s, 
22 which cannot be overriden by the gene- 
ral Hindu Law. But the question really 
is the same question as that decided in the 
case of Mindya v. Jhurya (1). The death 
of Sital was not the death of the tenant, 
and there is, therefore, no devolution which 
brings s. 22 of the Tenancy Act into play. 
It does not seem to me to matter for this 
purpose whether the occupancy tenancy 
has been acquired—by which I understand 
to mean self-acquisition—by the family, or 
whether it bas been obtained or acquired 
by survivorship from the father. The de- 
cision appears to me to -be right and I dis- 


N. E. Appeal dismissed 
(1) 57 Ind, Cas, 272; 18 A, L. J. 769; ? U. P, Lo R, 
(A.) 257; 42 A, 668, 
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MADRAS HIGH COURT. 

APPEAL AGAINST ORDER No. 255 oF 1924. 

i Beptember 23, 1925. 
Present:—Mr. Justice Devadoss and 
Mr. Justice Waller. 
BULKEE BEE AND oruitrs— 
—APP&LLANTS 
z © Versus 7 
KAKA HAJEE MUHAMMAD UMMAR 
SAHIB.AND OTHERS —RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXXIV, 
rr. 5, 6—Morigage, suit on—Preliminary and fina 
decrees—Personal liability of mortgagor—Preliminary 
decree, whether capable of execution. h 

Under the O. P. ©., in the case of a mortgage, 
preliminary decree is passed under r.4 of O. XXXIV. 
if the mortgagor-defendant does note pay into Court 
the amount mentioned in the preliminary decree with- 
in the time fixed in the decree, a final decree for sale 
has to be passed under r. 5, and if the proceeds of the 
sale of the mortgaged property are not sufficient to 
cover the decree amount, a personal decree for the 
balance has to be passed underr.6. It is the decree 
that is passed under r.6 that is executable against 
the mortgagor personally. Inthe absence of a decree 
under r. ü the mortgagee is not entitled to proceed 
against the property of the mortgagor other than that 
covered by the mortgage. [p. 99, col. 2.] 3 

A preliminary decree is not capable of execution, 
aud it is only a decree absolute under r. 5 of 
O. XXXIV, C, P. C., that can be executed. Therefore, 
a direction in the preliminary decree for payment of 
the mortgage amount cannot be taken to give a 
parsonal remedy against the mortgagor. [p. 99, col. 2; 
p. 109, col. 1.] Fe A 

Ram Brichh Rai v. Deoo Tewari, 65 Ind. Cas, 358; 
44 A. 166,19 A. L. J. 962; A. I. R. 1922 All. 388 and 
Ashfaq Husain v, Gauri Sahai, 9 Ind. Cas. 975; B Ae 
264; 15 O. W. N. 370; 8 A. L. J. 332;°13 O. L. J. 351; 
9M. L. T. 380; 13 Bom. L. R. 367; 4 Bur. L. T. 121; 
21M. L. J. 1140; 38 I. A. 37; (911) 2 M. W. N. 177 
(P. CO), relied on, 

Cheruvalath Kunhanari v. Theyyatath Koran, 25 
Ind. Oas. 50; (1914) M. W. N. 497, Periasami Kone 
v. Muthia Chettiar, 23jInd. Cas. 515; 38 M. 677; 15 M. L. 
T. 232 and Raja of Kalahasti v. Venkata Perumal, 12 
Ind. Cas. 689; 21 M. L. J. 1036; 10 M. L. T. 429; (1911) 
2 M. W. N. 458, distinguished. 

Till the mortgaged properties are sold it is not 
possible te say whether the sale-proceeds would be 
sufficient to pay off the decree amount. It is only 
when the sale-proceeds are not sufficient to cover the 
whole of the decree amount that the personal liability 
to pay the balance arises. [ibid.] f 

Appeal against an order ofthe District 
Court of North Arcot at Vellore, dated the 
20th December 1923, in E. P. No. 27 of 
1922, in O. S.No. 40 of 1912 on the file 
' of the Court of the Subordinate Judge, 
Vellore. . 


Mr. A. Viswanatlia Aiyar, forthe Appel- 
lants. . i 

Mr, K. S. Krishnaswami Aiyangar, for 
the Respondents. : 

JUDGMENT.—Respondents Nos, 1 
and 2 herein are, the transferee-decree- 
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holders ‘of the mortgage-decree in, O. S. 
No. 40 of 1913 passed on the 5th March 
1914. The mortgaged properties were sold 
but the sale-proceeds were not sufficient to 
cover the decree amount. They applied 
to the lower Court for execution against 
the property of the mortgagors not 
covered by the morjgage, The mortgagors 
objected to the exgcution on the ground 
that there was’ no personal decree against 
them and that the application was barred 
by limitation. The learned District Judge 
overruled the objection and allowed execu- . 
tion to proceed against the property of 
the judgment-debtors not covered’ by the - 
mortgage. The judgment-debtors have 
preferred this appeal. 

It is contended by Mr. Viswanatha Aiyar 
for the appellants that no decree was 
passed under O. XXXIV,r. 6 and, there- 
fore, thereis no personal decree against the. 
mortgagors and the order of the District 
Judge’ is wrong. The decree’ passed on 
5th March 1914, was only a preliminary 
decree and the final decree was passed on 
the 27th August 1914. In the final decree 
no provision was made for proceeding 
against the properties other than those 
covered by the mortgage; and no personal 


` decree was passed against the mortgagors 


under r. 6. The question is whether the 
decree as it is can be executed against the | 
properties of the judgment-debtors other 
than those covered by the mortgage. 


Under the present C. P. C. in the case of 
amortgage, preliminary ‘decree is passed 
under r. 4 of O. XXXIV. If the mort- 
gagor-defendant does not pay into Court 
the amount mentioned in the prelimi-*° 
nary decree within the time fixed in 
the decree, a final decree forsale has to. 
be passed under r.5, and ff the proceeds 
of the ‘sale of the mortgaged property are 
not sufficient to cover the decree amount, 
a personal decree for the Balance has to 
be passed underr.6. It isthe decree that 
is passed under r. 6 that is executabse® 
against the mortgagor personally. In the 
absence of a decree under r.6 the mort- 
gagee is not entitled to proceed against the 
property of the mortgagor other than that 
covered by the mortgage. : | 


It is contended by Mr. K. S. Krishna- 
swami Aiyangar that inasmuch as the 
final decree does not contain a provision” 
for personal remedy against the morf- 
gagors, the direction in the preliminary 


`. their contention. 
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décree for payment of the amount should 
be taken to give a personal remedy and 
that decree could be executed against them. 
The contention that a preliminary decree 
is capable of execution is on the face of it 
untenable. Ram Brichh Rai v. Deoo Tewart 
(1) is relied on, In that case the Court 
passed a simple money-decree for a portion 
of thp claim which wae not borrowed for 
legal necessity and a mortgage-decree for 
the rest. The decree in that case gave 


. two different reliefs to the decree-holders, 


one against the properly and the other a 
simple money-decree. The simple money- 
decree was nota portion of the mortgage- 
decree, nor was it “in consequence of the 
sale-proceeds of ihe mortgaged property 
not being sufficient to cover the amount 
of the decree. That case, therefore, has no 
application to the present case. Cheru- 
valath Kunhanari v. Theyyatath Koran (2), 
Periasami Kone v. Muthia Chetiar (3), Raja 
of Kalahasti v. Venkata Perumal (4) do not 
help the respondents In all these cases 
the decrees were passed under the old 
C. P. OG. Under that Code it was 
usual to pass one decree directing the 
sale of the mortgaged property and to 
provide that if the sale proceeds of the 
mortgaged property were not sufficient to 
cover dhe decree amount, the other pro- 
perties of the mortgagors should be pro- 
ceeded against. Under the present Code 
no such deéree could be passed. The case 
of Shiba Durga Debi v. Gopi Mohan (5) 
relied on by the respondents is against 
The learned Judges ob- 
serve at page 577 :* 


* eft may be more correct to say that it is 
the final decree which makes the preliminary 
decree operative and effectual and renders 
it enforceable in execution. In that view it 
is the final decree which is executed.......... 
Tt is idle to say that the personal remedy 
which the decrée-holder is seeking to en- 
force is to be found in the preliminary 
dectee. The personal decree was not avail- 
able till after the mortgaged properties had 
been sold uhder the decree absolute,” 

It has been decided by the Privy Council 


Q 65 Ind. Cas. 358; 44 A. 168; 19 A. L. J. 962; A. 1. 
R. 1922 All. 388. P 
2) 25 Ind. Cas. 50; (1914) M. W. N. 497. 
3) 23 Ind. Cas. 515; 38 M. 677; 15 M. L. T. 282, 
12 Ind. Oas. 689; 21 M. L. J. 1036; 10 M. L. T. 
499; (1911) 2 M. W. N. 458. |. 
(5) 83 Ind. Cas. 180; 23 O. L. J. 573. 
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in Ashfaq Husain v. Gauri Sahai (6) that 
a preliminary decree is not capable of 
execution and that it is only a decree 
absolute under r.5 of O. XXXIV that can 
be executed, This decision was followed 
by Miller and Sadasiva Aiyar, JJ., in 
Zemani Chinna, Sashaya v. Varanasi 
Pepaya (7) and by Benson and Sundara 
Aiyar, JJ., in Venkata Perumal Raju v, 
Audikesavalu Reddi (3). i 

.Till the mértgaged properties are sold 
it is not possible to say whether the sale- 
proceeds would be sufficient to pay off the 
decree amount. It is only when the sale- 
proceeds are pot sufficient to cover the 
whole of the decree amount that the per- 
sonal liability to pay the balance arises, 
granting that the document sued on pro- 
vides for personal remedy against the 
mortgagor and a preliminary decree cannot, 
therefore, give a personal remedy against 
the mortgagor. 

In C. M. P. No. 111 of 1920 respondents 
Nos. 1 and 2 applied to the District Court of 
North Arcot for a personal decree under 
r. 60fO. XXXIV. Mr. Hughes, who was 
then the District Judge, dismissed the 
petition on the ground that there was 
already a personal decree. This order was 
not appealed against and is binding on 
the parties. Respondents Nos, 1 and 2 here- 
to caanot now ask for passing a final decree 
under r, 6 indsmuch as such relief was 
denied to them by the order in C.M. P. 
No. 111 of 1920. 

In the view we have taken it is unneces- 
sary to consider whether the application of 
respondents Nos. land 2 is barred by limi- 
tation. 

In the result the appeal is allowed and 
the order of the District Judge is set aside 
with costs throughout. 

V. N. V. 

N. H. Appeal allowed. 

(6) 9 Ind. Cas. 975; 33 A. 264; 15 ©. W. N. 370; 8 
A. L. J. 332; 13 C. L. J. 351; 9 M. L. 'T. 380; 13 Bom. 
L. R. 367; 4 Bur. L. T. 121; 21 M. L. J. 1140; 38 I. A. 
37; (1911) 2 M. W. N. 177 (P. O.). 

(7) 15 Ind. Cas. 732. 
oa 17 Ind. Cas. 759; 23M.L. J. 675; 12 M. LUT, 

D7. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No. 674 
oF 1928, 

November 13, 1925. 
Present:—-Mr. Justice Suhrawardy and 
Mr. Justice Mukerji. 
RAMANUJ RAI AND ANoTHER— 
DEFENDANTS—A®PELLANTS 


versus 
DAKSHINESWAR RAI AND OTHERS— 


PLaIntirFs—RESsPONDENTS. 

Adverse possession—Deeree on prior mortgage --Sub- 
sequent mortgagee purchasing property from mortgagor 
-—Possession, nature of—Evidence, admission of—Ob- 
jections-——Procedure, 

A property was subject to three mertgages in order, 
a simple mortgage, a usufructuary mortgage and 
again asimple mortgage. The first mortgagee ob- 
tained a decree on his mortgage without joining the 
two subsequent mortgagees as parties to his suit and 
purchased thej property, , but did not obtain posses- 
sion. The third mortgagee then purchased the pro- 
perty from the mortgagor in satisfaction of his own 
mortgage, and paid off the usufructuary mortgagee 
and took possession of the property and continued to 
be so in possession’for over 12 years: 

Held, that the third mortgagee acquired no title by 
his purchase; he came in as a trespasser, and acquired 
title by adverse possession. [p. 103, col/2.} 

Ram Narain Sahoo v. Bandi Pershad, 31 O. 
distinguished. 

All objections asto the admissibility of evidence 
should be dealt with atthe time of its reception or 
at any rate at the earliest possible opportunity. The 
reason of the rule is that ifthe Court allows the ob- 
jection, the party tendering the evidence may take 
such steps as he may be advised to get the la¢uny 
remedied. [p. 103, col. 1.] f 

It may be that in some cases, evidence has to be 
received subject to objection in anticipation of other 
evidence which, it is hoped, will bs fortheoming and 
whioh if produced will remove the objection. In such 
cases a final decision on the objection must be record- 
ed before the Court proceeds to judgment. Omission 
in this respect is likely to prejudice the party pro- 
dueing the evidence by letting the matter remain in 
a dubious state and then depriving the party tender- 
ing the evidence of an opportunity of making up the 
defects which in many cases he would be ready to do 
if he is told that the objection is allowed. [ibid.] 


737, 


Appeal against a decree of the Subordi- 
nate Judge, Asansol, Burdwan District, 
dated the 4th of November 1922, affirming 
that of the Munsif, Asansol, dated the 17th 
December 1921 : 

Mr. Bankim Ch. Mukherji and Babu 
Charu Chandra Ganguli, for the Appel- 
ants. 

Babu Jyotis Chandra Sarkar, for the Re- 


spondents. 
JUDGMENT. 
Suhrawardy, J.—In this case the 
defendants are appellants. Both the Courts 
below decreed the plaintiffs” suit which 
was one for establisiiment of their title to 
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and recovery of possession of 15 cottahs of 
the land in suif. The property originally 
belonged to one Rakhal. The plaintiffs’ 
case is that on the 25th February 1901 the 
plaintiffs’ father purchased it along with. 
other plots from Rakhal. The kobala recites 
that the property was sold in order to pay 
ofa mortgage executed by Rakhalin favour 
of the plaintiffs’ father in 1889. It further 
appears that in 1888 Rakhal had mortgaged 
this plot to one Khelaram by way of usu- 
fructuary mortgage and put him in posses- 
sion of it under which the mortgagee was 
to remain in possession up to 1314. The 
plaintiffs’ father, after, having purchased 
the land, paid off Khelaram and entered 
into possession of it in 1901. The plaintiffs 
allege that they were in possession all 
along from that date till December 1917 
when they were dispossessed by the defenua- 
ants. There were proceedings started 
under s.145, Cr. P. C., which terminated in 
favour of the defendants and hence this 
suit. The defendants’ case is that the pro- 
perty in suit belonged to Rakhal who in 
1284 mortgaged it to one, e.g., Rooke who 
obtained a decree on the mortgage and 
purchased the property in 1891. In 1892 
Rooke sold it to Dinesh from whom Ramesh 
who held a mokurrari interest in the pro- 
perty bought by Rooke, purchased it in 
1900. Ramesh mortgaged the property to 
one Bhowni Ranjan Sea who obtained a 
decree on the mortgage and in execution of 
the decree the property was purchased by 
one Harmukh Marwari from whom the de- 
fendants purchased it on the 28th «Kartik 
1313 and since then they are in possessipn. 
of it. The defendants did not produce 
their documents of title but stated that they 
were filed in a certain cage in the High 
Court, No attempt was made to call for 
the documents from the High Court but 
the paper-book prepared in the High Court 
in which translatiéns of those documénts 
were inserted was put in on behalf of the - 
defendants The plaintiffs objected btt 
the Trial Court marked the paper-book as 
an exhibit in the case with the remark 
“after objection.” At the hearing the Trial 
Court did not take into consideration the 
documents in the paper-book as the original 
documents were not placed before it. On 
appeal the Subordinate Judge held that the 
paper-book was not admissible in evidence 
but he looked into the paper-book and on 
a consideration of certain facts he found 
against the defendants. 


= 
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The frst point that is argued before us 
is that when the Court below was of- opin- 
ion that the paper-book should, not have 
been admitted jn evidence, the. defendants 


| should have been given an opportunity of 


producing the original documents. They 
allege that the Trial Court having admitted 
the paper-book they “did not consider it 
necessary to produce fhe original documents 
and the Appellate Court being of opinion 
that the original documents should have 
been produced and that the paper-book was 
no.evidence, opportunity should have been 
given to them to produce the original 
documents. Thig question raises a ques- 
tion of some intricacy inasmuch as the 
paper-book is, in my opinion, no evidence 
at all, either primary or secondary. It may 
be, ‘however, conceded that in the interest 
of justice, one Court having committed a 
mistake in admitting the document, another 
Court when it was of opinion that such a 
document should not have been admitted 
should have given an opportunity to the 
appellants to produce the original docu- 
ments. It is not necessary to enter into 
this matter further as in my opinion the 
appeal fails on the ground of limitation. It 
is found that the plaintiffs came into pos- 
session of this land in 1901. They were 
dispossessed in 1917. On these facts the 


Munsif found that the plaintiffs succeeded, e 


irrespective of ethe title which they have 
proved, in proving adverse possession 
_against the defendants and their predeces- 
‘sors. The learned Subordinate Judge is 
also ef opinion that the evidence of pos- 
session adduced on behalf of the plaintifis 
is preferable to that produced on behalf of 
the defendants and he has found that the 
land was in possession of the plaintiffs from 
1901 till their dispossession in 1917. In 
view of these findings he dismissed the 
appeal, In this conngction, it is argued 
before us, thet the plaintiffs’ possession in 
1901 need not be adverse against Rakhal 
° and, therefore, against the defendants who 
derived their title from Rakhal. It is said 
that in £901, the property was in possession 
of Khelaram by virtue of the usufructuary 
mortgage executed in his favour by Rakhal. 
Rakhal and his successors-in-title, the de- 
fendants or their predecessor, were, there- 
fore, not entitled to take possession of the 
«property until the termination of the usu- 
fructuary mortgage in favour of Khelaram 
until the end of 1314 or April 1908, I am 
unable, tg accept this contea WER: The 
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plaintiffs’ father redeemed the mortgage in 
favour of Khelaram and took actual posses- 
sion of this property by virtue. of his pur- 
chase. According to the defendants’ case 
in 1901 when Rakhal sold this property to 
the plaintiffs’ father he had no interest left 
in it. The plaintiffs’ father was then -for 
all intents and purposes a trespasser so far 
as the defendants were concerned. He came 
into possession of the property as a tres- 
passer and by paying off Khelaram he ob- 
tained actual possession of it. Khelaram's 
mortgage having come to an end in 1901, 
he being paid off, Rakhal or the defendants 


- who allege to have derived their title from 


him, cannot say that they had no right at 
all to take direct possession of the property . 
in 1901. The only bar to their taking khas 
possession of the property was the psufruc- 
tuary mortgage executed in favour of 
Khelaram.’ When that mortgage was ex- 
tinguished or the operation of it terminated, 
by any means whatsoever, the defendants 
cannot say that Khelaram was still entitled 
to possession and their title to khas posses- 
sion was delayed till the entire period of 
usufructuary mortgage. In this view of 
the matter, the finding of the Courts below : 
being that the plaintiffs were in possession 


from 1901 to 1917; it must be held that 


they acquired a good title by adverse pos- 
session against the defendants. I am ac- 
cordingly of opinion that this appeal fails 
on the second ground mentionéd above and 
should be dismissed with costs. 

Mukerji, J.—I agree that the appeal 
should be dismissed with costs and desire 
to add a few words. 

But for the opinion which I have formed 
on the question cf possession I should have 
felt bound to remand the case to enable the 
defendants-appellants a further opportunity 
of adducing documentary evidence. They 
putina High Court paper-book in a certain 
first appeal as secondary evidence of the 
contents of some documents, The paper- 
book by itself would not be secondary evi- 
dence of the contents of those documents, 
but if a proper case were made out for the 
reception of such evidence then in con- 
junction with the requisite oral evidence it 
would prove the said contenis. Objection 
to the reception of the papertbook in evi- 
dence was taken on behalf of the plaintiffs 
but that objection was not dealt with at 
the time. The paper-bcok was marked as 
an exhibit with the endorsement that it was - 
objected to. The oxder-sheet contains a 
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simple order that it was marked as an ex- 
hibit, while the list of exhibits shows that 
it was admitted subject to objection. It 
will be observed that the column provided 
for the remarks in the said list is headed 
“whether admitted after or without objec- 
tion.” This is asit should be, for all ob- 
jections as to the admissibility of evidence 
should be dealt with at the time of its 
reception or at any rate at the earliest 
possible opportunity, —a rule which has 
been repeatedly enjoyed in reported deci- 
sions. The reason of the rule is that if the 
` Court allows the objection, the party ten- 
dering the evidence may take such steps as 
he may be advised to get the lacunae re- 
medied. The expression “subject to objec- 
tion” means that the objection remains 
undecided. It may be that in some cases, 
evidence has to be received subject to ob- 
jection in anticipation of other evidence 
` which, it is hoped, will be forthcoming and 
which if produced will remove the objec- 
tion. In such cases a final decision on the 
objection must be recorded before the 
Court proceeds to judgment, Omission in 
this respect is likely to prejudice the party 
producing the evidence by letting the 
matter remain in a dubious state and then 


depriving the party tendering the evidence 
of an opportunity of making up the defects 
which 
do if he is told that the objection is allowed. 
In the present case itis only in the judg- 
ment of the Trial Court that there is any 
indication that the Court is not satisfied as 
to the admissibility of the evidence. This 
isa procedure which deserves to be con- 
demned. 
On the question of possession, however, 
I am decidedly against the appellants’ con- 
tention. The mortgages in order of sequ- 
. ence were as follows:—(1) Simple mortgage 
in favour of Rooke, (2) usufructuary mort- 
gage.in favour of Khelaram and, (3) simple 


mortgage in favour of the plaintiff's father.. 


At the date of the suit on Rooke’s mortgage 
the other two mortgages were in existence 
> but the said mortgagees were not made 
parties to the suit and the right of the 
- puisne mortgagees who were not parties to 
the suit remajned unaffected by the decree 
and the proceedings in execution thereof. 
The appellants’ chief contention is that so 
long as the usufructuary mortgage in favour 
of Khelaram subsisted, adverse possession 
could not run as against Rooke or his 
transferees—-theappellants being such trans- 
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ferees~and as°an authority for this pro- 
position reliance is placed upon certain 
decisions, notably that of ghis Court in the 
case of Ram Narain Sahoo v. Bandi Per- 
shad (1), in which it is observed that a first 
mortgagee in possession under a prior sale 
may always shield himself under his mort- 
gage and his purchagt, although his right 
to possession may be defective and that the 
puisne mortgagee’s right is limited to a 
right of redemption or sale of the mortgag- 
ed premises subject to the lien of the first 
mortgagee or auction-purchaser on a decree 
obtained by the latter., If Rooke could 
obtain possession under his purchase the 
rights of the parties would have been re- 
gulated by thisrule. The findings of the 
Courts below indicate, and indeed it is 
stated to be one of the admitted features of 
the case, that the property was at the time - 
of Rooke’s purchase and thereafter in the 
possession of Khelaram, the usufructuary 
mortgages. The plaintiffs’ father treated 
this decree asa nullity, ignored the rights 
of Rooke, purchased the property jin satis- 
faction of his own mortgage, and also paid 
off Khbelaram and came into possession. 
He acquired no title under his purchase 
and came in as an outsider and possibly a 
- trespasser; and the fact that he chose to 
epay off Khelaram makes no difference. 
From the point of time thathe came to be 
in possession, he was in adverse possession. 
This was in 1348, and from that time till 
1324 when the plaintiff was dispossessed, 
the plaintiffs’ father and then the plamtifis 
were in possession adversely to the defend, 
ants. What rights Rooke had after his 
purchase as against Khelaram and the 
plaintiffs’ father as puisne mortgagees is a 
question which has hardly any bearing on 
the question of possession, | 
N. H. Appeal dismissed. 
(1) 31 C. 737. : 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Siconp CIVIL APPEAL No. 427 or 1924. 
December 2!, 1925. 
Present:—Mr. Hallifax, A. J.C. 
NARAYAN DIN AND ANOTHER—PLAINTIFIS 
—APPELLANTS ` 
versus 
MAHESH SINGH—DEFENDANT— 
RESPONDENT. ~ l 
Civil Procedure Cede (Act F of 1908), 5. 21, 0. VI 
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r. 2, O. VII, r, 10—Jurisdiction, objection to-—Plea 
raised in Appellate Court—Dismissal of suit for want 
of jurisdiction—Proper procedtire—Pleadings of facts 
and law—Duties of parties and Court—Reframing of 
‘suit, whether permissible. 

An Appellate Gourt is precluded by s. 21 of the 
©. P.O. from hearing an objection raised for the 
Se to the jurisdiction of the Trial Court. [p. 104, 
col, 2. 

By r. 2 of O. VI ofthe C.P.C. the parties are 
forbidden to state more than facts in their pleadings 
aad though Counsel caffand do help in finding out 
the law applicable to those facts and presenting it to 
the Court, it still remains the duty of the Court alone 


. to discover and &pply the Jaw applicable to the facts 


2 


- found proved. [ibid.] 


An Appellate Court cannot dismiss a suit if the 
Trial Court had no jurisdiction to try it, the proper 
course being to order under r. 10 of O. VII of the O. 
P. O. that the plainte should be: returned for presenta- 
tion to the proper Court. [tbid.] à 

There is no law that prohibits the reframing of a 
suit absolutely. [p. 105, col.-1.] 


Appeal against a decree of the District 
Judge, Raipur, dated the 26th July 1924, in 
Civil Appeal No. 1 of 1924. 

Sir Harisingh Gour, for the Appellants, 

Mr. M. R. Bobde, for the Respondent. 


JUDGMENT.—The learned District 
Judge speaks of the transaction in question 
in this suit as a surrender of sir fields. There 
is no such thing, and if the expression was 
loosely used for a surrender of the occu- 
pancy rights in fields that were once sir, 
it ,is inapplicable here as the fields in 
question have always been an occupancy 


holding and were never sir; the defendant® 


does not-and n®ver did own a share in the 
village in- which they are situated. 

The suit was instituted on the 26th of 
June 1923 and the claim was that the de- 
fendant should execute and register a deed 
pf surrender of the occupancy holding, as 
he had promised to do onthe 27th of June 
1920.or should pay back to the plaintifis 
the Rs. 1,450 which he had received on 
that day in consideration of his promise. 
The defendant allowed. the suit to proceed 
ex parte ip the first Court and a decree 
was passed ordering him to execute a 
proper deed of surrender and get it register- 
d. The defendant applied to have the 
ex parte decree set aside but allowed the 
application to be dismissed for default in 
appearance. He then applied: to have that 
dismissal set aside, and also allowed that 
application to be dismissed for default in 
producting evidence. 

The defendant also, however, appealed, 
but only on the ground that the Court of 
the Subordinate Judge of Raipur who 
tried the ecase‘shad pno jurisdiction ‘in it, 


- A 
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The lahd in question is described in them 
plaint as in the Raipur District but it liesum 
actually in the adjoining District of Drug. 


‘Both parties live ordinarily in the Raipur 


District. On a discussion of this point the 
learned ° District Judge dismissed the 
plaintiffs suit as filed in a Court not having 
jurisdiction. Ip the first place, the obvious- 
ly proper order on that finding was.one 
under r. 10 of O. VII of the O. P. C., that 
the plaint*should be returned for presenta- 
tion to the proper Court, : : 
But further, not only was the Appellate 
Court precluded by s.21 of the Procedure 


. Code, from hearing the objection to juris- 


diction at all, but the decision is clearly 
wrong. The learned Judge was apparently 
not unaware of the proviso of s. 16 of the 
C. P. C., though he complains that Counsel 
on both sides failed to call his attention to 
it. By r.2o0f0. VI parties are forbidden 
to state more than facts in their pleadings, 
and though Counsel can and do help in 
finding out the law applicable to those 
facts and presenting it to the Court, it 
still remains the duty of the Court alone to 
discover and apply the law applicable to the 
facts found proved. j 

The learned Judge’s reason for. consider- 
ing that the proviso of s. 16 could not 
cover the case is thus stated: “A deli- 
herately erroneous description of the land 
was given as situated in the Raipur Dis- 
trict and the decree is framed in corre- 
sponding terms. It is impossible in these 
circumstances to allow the plaintiff-respond- 
ents, the benefit of the provision in ques- 
tion for to do so would in effect be to allow 
the plaintiffs to reframe his suit anew ab 
initio. The case is clearly (one) which lies 
far beyond the scope of s, 152, O. P. O.” 
The case certainly is outside the scope of 
s. 152, which deals with amendment of 
mistakes in judgments, decrees or orders, . 
mot of mistakes in pleadings. 

But the assumption that the mistake was 
deliberately made has no basis whatever,. 
and anyhow it made no difference one. 
way or the other to anybody; the defend-. 
ant never said a word about it during the 
proceedings in which he tried to get the: 
ex parte decree set aside and even in appeal: 
it has not been suggested in either Court. 
that there was any advantage to the plaint-: 
iffs or disadvantage to him in the trial of. 
the suit at Raipur instead of Drug. It is: 
finally stated as an axiom thatjt is impos-- 
sible to allow a platntiff “to reframe his- 
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suit'ab initio.” I can see no*reframing of 
the suit or even alteration of it in the 
smallest degree in the correction of a 
mistake of that kind, butanyhow I know 
of no law that prohibits thee reframing of a 
suit absolutely, and there isa provision in 
r.17 of ©. VI which directly prohibits a 
. refusal to allow it in*the circumstances of 
the present case. 

There is further the alternative claim for 
the refund of Rs. 1,450 which has been left 
out. of sight. That certainly involved no 
reframing of the suit nor any amendment 
of the pleadings, and the claim could be 

_triedin the Raipur Courts under the pro- 
visoofs, 16 of the C. P. ©, 


But the whole suit is clearly a futile 
waste of time from beginning to end be- 
cause of a fact very clearly stated in the 
plainitand admitted by both parties in this 
Court tobe true. That is that the defend- 
ant handed over possession of the occu- 
pancy holding in question to the plaintiffs 
on the 27th of June 1920, the day on which 
he executed the agreement to surrender it. 
(It may be mentioned that that written 
agreement bears no stamp at all, and no 
attempt has been made in either of the 
lower Courts to realise the proper duty and 
penalty ; itis too late to do so now without 
. an amount of labour and harassment of,the 
parties that would be disproportionate to 
the result.) 


Now on the 26th of June 1923 when 
this suit was filed a suit bythe defend- 
ant- to recover possession of his occu- 
pancy holding would have been a year 
too late, and the registered document 
for which the plaintiffs sued would not 
be of any use to them whatever. 
has at last been realised and the parties 
agreed in this Court that the plaintiffs 
should keep the land and the defendant 
should keep the money, so that they are 
exactly where they were atthe beginning 
of this litigation and have been all through 
it, neither of the decrees of the lower Courts 
` made any real difference to either party. 
But to prevent all possibility of mistake 
and further litigation it is advisable to 
declare this in a decree. 

The deeree of the lower Appellate Court 
will accordingly be set aside, a decree will 
issue declaring that the defendant did sur- 
render the occupancy holding mentioned 
in the plaint to the plaintiffs on the 27th of 
June 1920. It geems clear enough that 
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each party ought to pay its own.costs in all” 
three Courts, and ib will bs so ordered. 
N. H. Decree set aside. 





RANGOON HIGH COURT, 
Sseconp Civit APPBAL No. 58 or 1925. 
e August 17, 1925. 7 
Present :—Mr. Justice Pratt, 
MAUNG PO HMEIN—Derunpanr 
-——APPELLANT 


; versus 
MAUNG AUNG MYA—Puatntier 
—RESPONDENT, 

Contract Act (IX of 1872), s. 30--Wager - Deposit 
paid to winner, recovery of. i : 

A plaintiff has no right to recover money deposited 
by him as wager from the winner to whom it has been’ 
paid by the stake-holder in spite of plaintiff's protests, 
[p. 106, col. 1.] 

Queen-Eempress v. Nga Po Twe, S. J. 130 and 
Maung Shin v. Maung Po Kaing, U. B. R. (1897-01) 
Vol. 11, 329, distinguished. 

Mr. Mitter, for the Appellant. 

Mr. Ko Ko Gyi, for the Respondent. 


JUDGMENT.—Plaintiff Maung Aung 


Mya sued Maung. Than Gyiand Maung Po. 


Hmein to recover Rs. 550, stake deposited 
with Maung Than Gyi to abide the result 
of a race. between the carts of plaintiff and 
2nd defendant. . . 

Plaintiff protested against the decision 
of the Judge that Maung Po Hmein's cart 
had won the race and warned the stake- 
holder Maung Than Gyi not to make over 
his money to 2nd defendant, 

First defendant nevertheless made over 
the stakes to Maung Po Hmein,” wi 

The Trial Court awarded plaintiff. a 
decree against 2nd defendant, the adjudged 
winner of the race, but dismissed the suit 
against lst defendant holding that he was 
not liable as he had parted with the money 
under the directions ofthe Judge. 


X: 


An appeal bg Maung PoeHmein to the ` 


District Conrt was dismissed the Judge 
holding that there was ample authority dor 


the recovery of a stake, if the protest was. 


made: by the depositor before the stake- 
holder had paid out the money. 


In this Court the only ground which has ` 


been seriously argued is that a suit for 
recovery ofthe stake is barred by s. 30 of 
the Coatraet Act. i 

Section 30 definitely provides that no 
suit shall be brought for recovering any- 
thing entrusted to any person to abidé the 
result of any game or other uncertain event 
on which any wager is mader 


è 
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The cart race was an uncegtain event and 


` the money was entrusted to abide its 


4 


result. 

Prima facie, thesefore, s. 30 of the Con- 
tract Act bars the suit. ` ; 

In Queen-Empress v. Nga Po Twe (1), 
however, the Special Couzt, Lower Burma, 
approved the English case of Diggle v. 
Higgs2), where it was held. that the loser 
of a bet was entitled to recover his deposit 
from the stake-holder, which he had de- 
manded from the latter before he paid over 
to the winner, 

In the later case of Maung Shin v. Maung 
Po Kaing (3) it was held by the Judicial 
Commissionor, Upper Burma, that the 
deposit might be recovered from the stake- 


-holder in similar circumstances provided 


plaintiff had demanded its return before 
the stake-holder had paid it away. 

These decisions are an authority for 
recovering the deposit from the stake-holder 
provided the money has been demanded 
from him before it has been paid away: 
but not for recovery from the winner of 
the wager. 

In the present instance the respondent 
objected to the money being paid over, but 
did not ask for its return. : 

His guit against the stake-holder has 


“been dismissed and he has not appealed. 


Ican find no authority for the right to 
recover the money, deposited by way of 


- wager from the winner to whom it was 


paid by the stake-holder in spite of plaint- 
iff's protegts. 

In Pollock and Mulla’s notes on the 
Céntract Act (at page 244, Fifth Edition) 
it is pointed out with reference to s. 30 
that itis quite competent to the loser to 
recover his depos? before the stake-holder 
has paid it over to the winner. The in- 
ference is that he cannot recover it from 
the winner after it has beer? paid over. 

Inthe present instance plaintiff did not 
demand its return and it has been paid 
over to the winner. : 


I donot consider the Court can go be- 
hind the provisions of s. 30 and give 
plaintiff a decree for the recovery from the 
winner. 

On this view the appeal must succeed. 

The decree against the present appellant 


1) 8. J. 130. ; 
6 (1872) 2 Ex. D. 492; 46 L. J. Ex. 721; 37 L.T. 
. e 7 


7, 25 W. R. 777. 
B. R, (1897-01) Vol, IT, 329, 


HA 
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is set aside and it is ordered that the suit 
against him be dismissed. 
Appellant is entitled to costs throughout. 
N. H. Decree set aside. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Sgeconp CIVIL APPEAL No. 135 or 1923, 
November 27, 1924. 
Present:—-Mr. Baker, J. C., and 
Mr. Prideaux, A.J. ©. 
ZINGOBA AND oTHERS—DEFENDANTS— 
APPELLANTS 
. versus 
KAUTIKABAI AND aNoTHER— 
PLAUNTIFFS— RESPONDENTS. 


C. P. Tenancy Act (I of 1920), ss. 2 (7), 89 
(1)--C. P. Land Revenue Act (IL of 1917), s. 188 


2) (a)--Lambardar, whether “landlord — Surrender to 
fractional co-sharer- Contribution, whether can be 
allowed, 

Under s. 89 G) of the O. P. Tenancy Act a sur- 
render has to be made to “landlord” as defined ins, 2 
(7) of the Act. Under s. 188 (2) (a) ofthe ©. P. Land 
Revenue Act the lambardar is deemed to be a land- 

ord within the meaning of the Tenancy Act and he 

s the proper person to whom the surrender is to be 
made and the fractional co-owners of the village have 
not the power to accept the surrender. [p. 108, col. 1.] 

A,surender of an occupancy field in favour of a 
fractional co-sharer is, therefore, a sale, registration of 
the deed purporting which is forbidden by the Tenancy 
Act. [ibid.] : 

The purchasing co-sharer in such a case as the 
above is not entitled to claim contribution towards the 
costs of acquisition of the occupancy field, the device 
in taking the surrender being clearly an evasion of 
provisions of the Tenancy Law and, therefore, not 
permissible. p. 108, col. 2.] ; 

Appeal against a decree of the District 
Judge, Wardha, dated the yth December 
1922, in Civil Appeal No. 51 of 1922. 

Mr. M. B. Niyogi, for the Appellants. 

Mr. D. T. Mangalmurti, for the Respond- 


ents. 


JUDGMENT.—The first plaintiff in 
this case is a co sharer malguzar of Khel B 
to the extent of nine annas of Mouza 
Wanod, Parganna Paunnar, Tahsil Wardha. 
Plaintiff No. 2 is a one anna co-sharer and 
the lambardar of the entire kkel. The de- 
fendants are co-sharer malguzars of the 
said khel to the extent of two annds. One 
Jagoba and his brother Mahadeo, sons of 
Isna, were the tenants of occupancy field 


“No. 38/1, area 8 acres, jama Rs. 18-4-0 in 


Khel B. On 30th April 1947 the first de- 
fendant got these two persons to execute a 


x 
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document, said to, be a surrender, in respect 
of the field. The document is said to be 
invalid in law, and it is said that the plaint- 
iffs did not agree to it. The field was 
relinquished by the original *tenants and is 
now said to have become the property of 
the proprietary body, and plaintiffs’ claim 
for possession is to the extent of their 
share in the khel which the defendants 
refused-to give them, and.plaintiffs now 
sue for possession of 500 acres of land of 
` this field. ' 

The defendants’ main ‘defence was that 
Jagoba and Mahadeo were indebted to 
them to the extent of Rs? 1,300 under a 


mortgage-deed dated 13th March 1909 


executed inthe name of defendant No. 1, 


that as they could not pay the debt, it was. 


settled that the tenants should: give up 
their occupancy fields in satisfaction of the 
debts, that defendant No. 1 accordingly 
took the surrender on 30th April 1917 by 
virtue of a razinama; that when the defend- 
ants began to perform the summer opera- 
tions they were obstructed by the lambardar 
who was then asked either to contribute his 
quota of the costs of acquisition of the 
field or to give it to them in tenancy rights, 
and that Bhagwan, the lambardar, agreed 
to the latter and accepted rent of the field 
from them for 1327 and 1328 fasli, and thus 
recognised themas tenants of the field*in 
suit. It was further contended that the 
` plaintiffs must, be deemed to’ have accepted 
the tenancy inasmnch as they received 


the rent of the field in the shape of village- 


profits of those two years. Rs. 200 were 


said to be, incurred for improving the. 


field. The plaintiffs were said to have ac- 
quiesced in defendants’ possession, and to 
be estopped from claiming a share in the 
field. It was said that the plaintiffs were 
` not entitled to any relief as they had not 
offered to contribute towards the costs of 
acquisition of the field, and further that 
they were guilty of laches in having 
brought the suitso late. 

The findings of the Trial Court may be 
summarised as follows. The field was trans- 
ferred on 30th April 1917, and the deed isa 
deed of transfer and nota surrender. The 
document is inadmissible in evidence as 
itis not stamped Registration of the decu- 
ment is forbidden bys 70 of the old Tenan- 
- ey Act and it cannot, therefore, be admitted 
to prove consideration. Rent was accepted 
by the lambardar from the defendants as 
sub-tenants. Plaintiffs did not receive 
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their share qf the rentas coming from the 
defendants as tenarfts. The field had been 
improved at the costs of Rs. 200 but this 
wasin the course of oxdinary agricultural 
operations. In the jamabandis of 1327 to 
1329 fasli the original tenants were shown, 
defendant No. l, appearing only as a sub- 
tenant. The consideration for the sale-deed 
could not be proved. “In the Trial*Court 
joint possession was decreed. 

On an appeal the case-was sent back for 
a finding as to the surrender costs, and that 
Court found that the defendant No. 1 exe- 
cuted the surrender in suit in considera- 
tion of Rs. 1,300. The deed of surrender 
was held by the lower Appellate Court to 
be admissible in evidence to prove consider- 
ation. It was further found that Rs. 1,300 . 
isan excessive figure being the amount 
due under the time-barred deed Ex. D-7,- 
and that the value of the field is only 
Rs. 600, and further that the-plaintiffs must 
pay defendants their proportionate share 
of Rs. 600 the consideration for the deed 
of surrender of the field in suit before 
being putin joint possession of their pro- 
portionate share of the said field. Against 
that decision the present appeal has been 
filed by the defendants. f 


Itis contended for them that they having 
been in possession of the field in suit for four 


.years before the suit was filed, the suit 


should have been dismissed as unreason- 
ably delayed. It is contended inter alia ` 
that at the least a decree subject to a con- 
tribution on the scale of Rs. 1,5Q0 should 
be passed. . 

To this, cross-objections have been filed ih 
which the plaintiffs contend that the 
registration of the surrender deed being a 
fraud on the Registratior? Officer, the de- 
fendants were estopped from claiming any 
money on the basis of the fraud, and that: 
the. plaintiffs wet not liablfto contribute 
towards the costs of acquisition. 


We will first deal with the question 
whether the case has been uņgreasonably. 
delayed. We do not think that it has, 
looking to all the circumstances. It seems 
clear that for some two yearsdefendant No. 1 
was in possession as sub-tenant, and the 
jamabandi for 1920-21 shows the field as > 
khudkast. The suit was fled in 1921. It 
seems fairly clear that the defendants cdn- 
cealed the matter of the transfer from-the 
plaintifs, and also that as soon as the 
plaintiffs discovered it they. filed the 
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present suit. We decide this point against 
the defendants. . ° 
As regards the main question of the case, 
whether the defendants can claim contri- 
bution, the questions awaiting our decision 
are:—Whether time-barred debts can form 
consideration of a surrender and further 
when a co-sharer takes °a transfer of an 
occupancy holding for consideration, can 
the other co-sharers demand joint posses- 
sion without cantribution on the ground 
that the registered instrament of transfer 
is illegal andinvalid. There is little doubt 
that the surrender in question is really a 
sale,a forbidden document which should 
not have been registered. The registra- 
tion is a fraud on the Registration Depart- 
ment. It is, of course, true that the Revenue 
Law allows a co-sharer aggrieved by such 
a transfer to have the tenant put again in 
` possession, but this is not always possible. 
The original tenant may not be agreeable 
in which case we presume the surrender 
would be taken as one for the whole pro- 
prietary body. Under the present” law, 
s. 89 (1) of the Tenancy Act, a surrender was 
to be made to landlord, which term is de- 
fined in s. 2 (7) of the Act. Under s. 188 
(2) (a) of the Land Revenue Act the lambar- 
dar is deemed to be the landlord within 
the meaning of the Tenancy Act. It seems 
clear that the lambardar is the proper 
person to whom the surrender should ‘be 
made, and that fractional owners of the 
village have not the power to accept the 
surrender of a holding. The principle 
allowing such persons to do so, and then to 
yecover a proportionate share of the con- 
sideration for the surrender from other co- 
sharers in the village desirous of possess- 
ing their sharg in the surrendered land 
seems to us wrong. It leads to endless 
trouble. Take the present case. The 
` tenants owe a time-barred debt to the de- 
fendants. THat*debt thy could not dis- 
harge. Though. the field is worth only 
600, itis said to have been transferred 
for that debt which amounted to Rs. 1,300. 
Now the defendants claim that they are 
entitled to get from the plaintiffs a propor- 
tionate share of that Rs. 1,300, which 
means that by the transfer they are virtual- 
ly making the plaintiffs pay their time- 
pbarrrd debt. This does not seem to us 
right. Thereis no doubt that the so-called 
transfer was a device to evade the tenancy 
lawas to the transfer of the holding. It 
was, therefgre, an agreement forbidden by 
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law, and if its true nature had been dis- 
closed, the document would never have 
been registered, and, in our opinion, the 
defendants cannot ask their co-sharers to 
contribute to the costs of acquiring the 
land. This view of the law was enunciated 
by oneof usin Second Appeal No. 210 of 
1920, decided on the Sth February 1921, 
and again in Second Appeal No, 291 of 1922, 
decided on 27th September 1923. There 
are doubtless “decisions of this Court to the 
contrary, but we think ihat devices to 
evade Tenancy Law should as faras possible 
be checked and that when a tenantis induced 
to part with his land to a fractional co-sharer 
and not to the lambardar, the land thus 
becoming khudikast of the whole proprietary 
body, the purchasing co-sharer should not 
be allowed to claim compensation from his 
other co-sharers, because he obtained pos- 
session by a device intended to defeat the 
Tenancy Law; and that unless the proper 
mode of procedure, viz., a surrender to the 
lambardar,is followed, other co-sharers can 
claim a share according to their share in the 
village without the payment of compensa- 
tion. i 

The appeal fails and is dismissed with 
costs. We allow the cross-objection and 
alter the decree of the lower Appellate 
Court. -We give the plaintiffs possession 
og tlseir share in the field acquired. Plaint- 
iffs will get their costs in all Courts, 

G. R. D, 


N. H. Appeal dismissed. 


OUDH CHIEF COURT. 
Civis Revision No. 168 or 1925. 
December 3, 1925. i 
Present:—Mr. Justice Stuart, Chief Judge, 
MAHABIR—Dsrenpant— APPELLANT 


VETSUS 
RAM SARAN SINGH—P.arntirr— 
Opposire Party, 

Provincial Small Cause Courts Act (IX of 1887), 
s. 25—Revision—High Court, interference by—Small 
Cause Judge, duty of. > enews ts 

Ordinarily a High Court should not exercis2 the 
powers conferred upon it under s. 25 of the Provincial 
Small Cause Courts Act, unless it has reason to 
suppose that there has been a real mismanagement of 
the case or an actual perversity in” decision. [p. 109, 
col, 2. s 

A Judge ezercising Small Cause Court powers is 
not required to make an elaborate record but he is 
expected to apply his mind to the decision ofa Small 
Cause Court case as carefully as he would apply his 
mind to the decision of a regular suit. [p. 109, col, 1] 
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Application for revision of a ‘decree of 
the Subordinate Judge, Partabgarh, sitting 
“as Judge, Small Cause Court, dated the 7th 
August 1925, in S. O. Suit No. 744 of 1925. 

Mr. Ghulam Hasan, for the Applicant. 

Mr. Radha Krishna, for the Opposite 
Party. 

J UDGMENT.—Thig is an application 
under s. 25 of the Provincial Small Cause 
Courts Act. I have been through the re- 
cord and I find that these are the facts. The 
plaintiff Ram Saran Singh, son of Gajadhar 
of Agai, Tahsil Kunda in the Partabgarh 
District, instituted the suit out of which 


this application arises in the SmalJl Cause . 


_Court against Mahabir son of Mangre 
Kurmi of the same village of Agai on the 
allegation that the defendant had executed 
a promissory-note in his favour for Rs. 272, 
The promissory-note was produced. It is 
written on country paper and bears a thumb- 
impression. When the case came on for hear- 
ing before Mr. Gokul Prasad, Subordinate 
Judge of Partabgarh, who has Small Cause 
Court powers up to Rs. 500, Mahabir put 
in a written statement to the following 
effect. He said that a certain Nimar Kurmi 
had executed a deed in favour of Gajadhar 
Singh the father of the plaintiff Ram Saran 
Singh and that Nimar had died without 
heirs. His allegation was that Ram Saran 
Singh alleging the defendant to be Nimé@r’se 
heir had filed a suit against him which was 
decided ex parte by the Honorary Munsif 
of Dingwas and thathe applied for execu- 
tion of this ex parte decree, The defendant 
having objected, the matter was settled 
bya compromise under which the parties 
agreed that the decree should be executed 
not against the defendant personally but 
against such property of the deceased 
Nimar as might happen to be found in 
the defendant’s hands, the defendant’s 
case being that there was no property of 
Nimar Kurmi in his hands. The defendant 
went on to state that on the 18th of October 
1924 Ram Saran Singh having obtained a 
, warrant of attachment came to his house, 
attached certain of his own property which 
. was not Nimar’s property and brought it 
outside the door and having obtained the 
property offered the defendant an opportu- 
nity of having it released ifhe would affix 
his thumb-impression to a piece of paper. 
The defendant continued that he put his 
thumb impression to a piece of paper but 
being an illiterate man he was unable to 
pay whether the pjece of paper in ques- 
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tion was the promissory-note upon which 
he was now befng sued. He asserted that 
he had never executed any promissory-note ` 
in favour of the plaintiff and had never re- 
ceived any consideration from him. This 
was a clear and distinct statement in reply. 
It raised questions that required decision. 
This is how the cabe was decided by Mr. 
Gokul Prasad. ». The parties appeared before 
him and he framed two issues: “Were de- 
fendant’s signature to the pro-note and re- 
ceipt obtained by fraud and undue in- 
fluence as alleged ? (2) Is the promissory- 
note without consideration’? He then re- 
corded the statement of three witnesses for 
the defendant. The first witness stated that 
he was present-at the time of the execution 
of the document, that an attachment was go- 
ing on and that the plaintiff obtained the de- 
fendant’s signature but did not know why "? 
The second witness stated that he knew no- 
thing about it. The third witness stated he 
was present at the attachment, that he saw 
something executed but did not know what it 
was. The plaintiff then came into the wit- 
ness-box and deposed, “The promissory-note 
and receipt were executed in my presence, 


"I paid the entire money in cash. This has 


nothing todo with my father’s decree. I 
do money-lending on my own account.” He 
called no further evidence. The deferfdant 
had filed a statement made bythe plaintiff's 
father on the 8th Movember 1924 in the exe- 
cution proceedings in which the father had 
said. “Neither I nor any one else got any 
promissory-note executed by the judgment- 
debtor at the time when I went to meke at- 
tachment in execution of my decree. Mahabir , 
has not executed any promissory-note in my 
favour and I am not in possession of any 
promissory-note executed ky him in my 
favour.” This is the judgment of Mr. Gokul 
Prasad. 

Finpines.—‘“For want of evidence both 
the issues are d&cided in’ the negative. 
Suit decreed in full with costs and future | 
interest at 6 per cent. per year. Order XX, 
r. 1, C. P, C.” That is all. Ido not consider 
that High Courts should ordinafily exer- 
cise the powers under s. 25 of the Provin- 
cial Small Cause Courts Act unless they 
have reason to suppose that there has 
been a real mismanagement of the case or 
an actual perversity in decision; but in this 
case I have no doubt whatever as to thee 
fact that there has been areal mismanage- 
ment of the case. I do not express any opin- 
ion on the merits. It is clear, however, that 


e the circumstances were very peculiar. 


. 


“416 


Ad- 
mittedly the defendant and the plaintiff's 
father had been at complete variance in re- 
ference to the decree which has been passed 
against the deceasedNimarand in thecircum- 
stances it was somewhat surprising though 
not impossible, that the plaintiff (the son of 
the plaintiff in that case) ghould have been 
ready to lend money to the defendant. 
Possibly he did so but this was'a point upon 


- which I should have expected the Judge to 


approach the case-with care and caution, A 
Judge exercising Small Cause Court powers 
is not required, and rightly not required, 
to make an elaborate record but he is ex- 
pected obviously to apply his mind to the 
decision of the Small Cause Court case as 
carefully as he would apply his mind to the 
aecision of a regular sait and I am satisfied 
that in this case the Judge did not apply 


“his mind to the decision of the case in a pro- 


per manner, It is impossible for me to de- 
cide on the materials hefore me the matter 
on the merits. The course that I take is 
this—I set aside all the proceedings and 
send the case back for trial upon the’merits 
to Pandit Mishanlal Kual, Additional Sub- 
ordinate Judge of Partabgarh exercising 
Small Cause Court powers up to Rs, 300 
to be heard de novo as a Small Cause Court 


- case. Rhe pleadings will remain as they are. 


He.will utilise the documents on the record 
and permit parties to file such other docu- 
ments and oral evitlence as they may think 
fit. He will arrive at an absolutely independ- 
ent judgment upon the case, Costs here 


-and hereafter will follow the result. A 


copy of fhis order is to be sent to Mr. Gokul 
Prasad. i 


G, H. . 
Re-trial ordered, 


o © 


NAGPUR JUDICIAL COMMIS- 
. SIONER’S COURT. ` 
' SECOND CIVIL APPEAL No. 182 or 1925. 
l ` November 26, 1925. 
Present :-—Mr. Hallifax, A. J. O. 
PARMANAND—DEFENDANT—ÅPPELLANT 
i VETSUS 


i . MADHO RAO—PLAINTIFF—RESPONDENT. 


C. P. Tenancy Act (I of 1920), Sch. TI, Art. 1 (Suits) 
—Dispossession from portion of holding—Suit for 
ssion— Limitation. h 
P Article 1 (Suits) of Sch. H to the O. P. Tenancy Act 
applies to an entire as also toa portion of a holding 
-+ 
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and the period of limitation for -a suit to recover pos- 
session of a portion of a holding is two years and not 
twelve years from the date of dispossession. [p. 111, 
col. 1] . f 

Appeal against a decree of the Additional 
District Judge, Bilaspur, dated the 18th 


March 1925, if Civil Appeal No. 15 of 1925. 


Mr. M. R. Bobde, for the Appellant. 

Mr. G. R. Deo, for the Respondent. 

JUDGMENT.—The plaintiff-respond- 
ent, Madho Rao Maratha, who is a minor, 
was the sole occupancy tenant of certain 
fields. Onthe 14th of June 1920 his father 
Bapu Rao, who had no right in the holding, 
surrendered two of the fields to the mal- 
guzar, purporting to act.for himself and as 
the guardian of the plaintiff, and on the 
same day the malguzar conferred occupancy 
rights in one of the fields on the appellant, 
Parmanand Brahman, and in the other on 
one Bihari Raut. On the 9th of August 
1924 Madho Rao, through his next friend, 
filed two suits, one against each of these 
persons, claiming to be restored to possession 
of his tenancy land. 

In the first Court both suits were dismiss- 
ed as barred by time under Art. 1 (Suits) 
of the Second Schedule of the Tenancy Act 
1920. In appeal to the Court of the Dis- 
trict Judge it has been held that the word 
“holding” in that Article means only an 
entire holding, and that the period of limi- 
tatiop for a suit for possession of land by a 
pérson claiming to be a tenant of it is 
twelve years, under the Limitation Act, if 
he has been dispossessed of a portion, only 
of the holding and not of the whole. Each 
of the defendants has appealed. 

The view taken-by the learned Addition- 
al District Judge appears to me impossible. 
The reasons stated for it seem to be two 
only. The first is that the word “holding” 
in the Schedule can have only the meaning 
ascribed to it in the Act, and the definition 
given in s. 2 can only apply to the entire 
holding. That is begging the question, as 
a definition of anything can only be a de- 
finition of the whole of it. The second 
reason is that the word “holding” has been 
substituted by the Tenancy Act, 1920, for the 
word “land” ing. 94 of the Tenancy Act, 
1888, which dealt with the same matter, © 
That argument certainly has some force, 
but it is overwhelmed by many reasons to 
the contrary. ih 

In the first place, if the word “holding”. 
in the first Article of the Schedule cannot 
mean a portion of a holding, then the same 
word in the last Articles of the same. Sche, 
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dule also cannot do so: But in, the latter 
Article it undoubtedly refers to a holding 
“or any portion thereof,” as is clear from 
s. 100 of the Act. Also it cannot be denied 
thats. 6 of the Act refers. to a sale of a 
“part of a holding, but Art. 1 penne) 
of the Schedule speaks only of the “hold- 
ing.” 

Again, if in this case the whole does not 
include the part, then the same must be 
said of at least sixty Articles in the Sche- 
dule of the Limitation Act. Tor instance, 
the limitation for a suit to set aside the 
sale of a part of a patni taluq for current 
arrears of rent would not be one year 
under Art. 12(d) and that for a part of 
the price of goods sold and delivered, a 
part having been paid, would not be three 
yeurs under Art. 52; in each case we would 
have to fall back on Art. 120, . 

The impossibilities to which acceptance 
of the lower Court’s view would lead are 
many. Ino this case, for instance, if the 
surrender had been of the entire holding, 
and the malguzar had given half ofit to each 
of the two defendants, the plaintiff would 
have had twelve years in which to sue each of 
them separately, but if he chose to sue them 
jointly, as he was entitled to do, he would 
have had to do so within two years. 

The intention of the Legislature is always 
a dangerous subject for a Court to discuss, 
but itis hard to imagine any Legislaturesing 
tending thata tenant should have to sue 
within two years if he were dispossessed 
of his entire holding and yet should have 
twelve years for it if he retained possession 
of any part of it. If there is any ground 

“for making a difference in the periods of 
limitation allowed in the two cases, it 
would seem reasonable to give the shorter 
period to the man still in possession of a 
part of his holding. 

One more argument was put forward in 
this-‘Court on behalf of the plaintiff-res- 
pondent in support of the view taken in the 
lower Appellate Court. It is that halfa 
dozen sections of the Tenancy Act and 
also the last Article but one in the Second 
Schedule, which do refer to the whole or 
a part, say so expressly. The answer to that 
is that ss. 6, 9, 12, 20, 22 (1) and 88 and 
perhaps others and, as has been said, two 
Articles in the Schedule itself, all undoubt- 
edly apply to a portion as well as to the 
whole but do not expressly say so. 

The decree of the lower Appellate Court 
will be sef aside and that of the first Court 
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dismissing the plaintiff's suit will be re- 
stored. ‘The plaintiff-respondent will pay 
the whole of tHe costs-of both parties in all 
three Courts. Each of the learned Judges 
in the Courts below has committed himself 
to the statement, solemnly made in the 
decree, that in his opinion a sum of four 
rupees is sufficient compensation to the 
successful party fot the expense to which 
he was wrongfully ptt in having td engage 


a Pleader to-conduct his case. The 
-Pleader’s fee in this Court will be forty 
rupees. . 

G. R, D. 


Decree set aside. 


MADRAS HIGH COURT. 
ORIGINAL SIDE Apprau No. 31 or 1924. 
November 3, 1925. , 
Present:—Mr. Justice Kumaraswami Sastri 
and Mr. Justice Venkatasubba Rao. 
O, RANGANATHA MUDALIAR — 
DEFENDANT—APPELLANT 


versus 7 
A. MOHANAKRISHNA MUDALIAR— 
AND OTHERS—PLaINTIFFS—-RESPONDENTS, 
Will, construction of—Vested or contingent bequest. | 
A Hindu testator by his Will bequeathed a legacy to 
his daughter in the following terms :-— ; 
“At the time of the marriage bf my eldest daughter 


_8., jewels for about Rs. 2,000 shall be given and 


Rs. 1,000 spent for marriage and after the debt (on 
the property) has been cleared, House No. 3 shall be 
given as streedhanam:" 

Held, that the interest taken by the daugfiter was 
a present and not a contingent one, and the vestipg . 
of the legacy was not postponed till after the payment 
of the debt. |p. 113, col. 2; p. 114, col. 1.] 

Although it is true that if the debts ofa testator 
exhaust the estate, a legatee mayeget nothing, that 
cannot be the test in determining whether an interest 
created by him is vested or contingent. It is always 
implied inlaw thatthe debts of a testator shall be 
paid first, An express glirection to.that effect can and 
ought to make no difference. [p. 114, col. 1,] 

Appeal from the judgment and decree, 
of Mr. Justice Masilamani Pillai, datéd 
the 5th February 1924 and passeg in the 
exercise of the Ordinary Original Civil 
Jurisdiction of the High Court in C.S. 
No. 625 of 1921. 

Mr. T.G. Raghavachariar, for the Appel- 
lant. 

Mr. K. Rajah Iyer, for the Respondents, 

JUDGMENT, : 

Kumaraswami. Sastri, J,—The 

only question argued in this appeal jg 
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e whether the gift to the daughter of the 
testator of the house mentioned in the 
plaint conferred on hèr a vested interest 
in the property or merely a contingent 
interest. The testator had three daughters, 
and two sons. Here we are concerned 
only with the gift to the eldest daughter. 
Kuppammal. The Will of the testator was 
probated and marked as, Hx. A. The tes- 
tator appoints certain executors under the 
Will ; he specifies the property which he 
has got and makes certain bequests to his 
daughters. Paragraph 17 of the Will is 
the paragraph relating to the house in 
question. In that he states as follows :— 
“Of my three daughters, at the time of the 
marriage of my eldest daughter, Sowbagia- 
vathi Kuppammal, jewels for about 
Rs. 2,000 should be given and Rs. 1,000 
spent for marriage and after the debt has 
been cleared, besides giving as streedha- 
nam, House No. 3 Arunachellam Pillai 
Lane, Perjamet, mentioned in para, 1 
-woman's cloths costing from Rs. 3-8-0 to 
Rs. 7 should be purchased and given to all 
our relatives, who are poor and who have 

for the marriage.” 

erat the date of the death of the testator 
there was a mortgage debt upon this house. 
Reference has been made by the learned 
Trial Judge tothe bequest to the other two 
daughters and I shall refer to them at 
once. The bequest-to the second daughter is 
contained in para, “18 and it is as fol- 
lows: “At the time of the marriage of my 
second daughter, Radha Ammal, jewels for 
Rs. 2,000 should be given; a house worth 
Rs. 2,500 Should be purchased and given 
ag” streedhanam and Rs. 1,000 spent for 
marriage and (she) should be given in 
marriage to my brother-in-law Jayavelu 
Mudaliar. The aferesaid houseshould only 
be purchased and given after my debt has 
been cleared.” a 

Paragraph 19eefers toa gft in favour of 
the third daughter and it runs as follows: 

. “Tg ry third daughter Gajalakshmi Ammal 
also: jewels (should be given) and marriage 
expenses (ineurred) as mentioned above 
and after the debt has been cleared a house 
also should be purchased and given as men- 
tioned above.” l a 

Now it seems tome that in considering 
this Will para. 17 is clear and we need not 
congtrue it with reference to any other 
paragraph of the Will. There was a debt 
upon the house and the testator says that 
the executors shall discharge the mort- 
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gage debt {pon the house and give the 
house to his eldest daughter. If this clause 
stood alone, it seems to me that there will 
be little, difficulty in construing the clause 
as a gift which would pass an absolute 
title to the dfughter and which would vest 
the house immediately in her. The fact 
the testator wanted the executors to dis- 
charge the encumbrance in the property 
would not by itself make it a contingent 
gift. I do not think in this case it is 
necessary that cls. 18 and 19 should be 
called in question to construe: cl. 17 of the 
Will. Clauses 18 and 19 do not refer to any 
existing properly which is bequeathed. In 
them a direction is given to the’executors 
to purchase houses after the debts are 
discharged and then give one house to 
the second daughter and another to the third 
daughter. That purchase can only be made 
after the debts are discharged, Again in 
cl. 17 the word is the debt which evidently 
refers to the mortgage debt while in cls. 18 
and 19 the testator refers to his general 
debts. It, therefore, seems to me that the 
circumstances as regards the bequest to the 
second and third daughters are different” 
from the circumstances which existed with 
regard to the bequest to first daughter. The 
house which was given to her specifically 
existed on the date ofthe testator’s death. 
He ‘wants the executors to pay off the debt 
anď give the property to her. The debt 
can only reasonably mean, the debt which 
existed at the time of the gift upon the 
house ; whereas in the other two cases the 
shouses were to be purchased only after the 
discharge of the testator’s debts, because 
they could not purchase houses and give 
them to the -daughters before the debts 
were discharged. The circumstances as 
regards three cases being different, I am 
not prepared to construe cl. 17 which to 
me appears to be quite clear and cut down 
all the giftto the daughters because the 
other two daughters would get less or get - 
nothing atali unless all the debts were 
discharged. As the house in cl. 17 was 
under mortgage, the executors are bound 
to discharge that debt first before paying 
the simple debt and it is not suggested that 
there were no funds left by the testator to 
do so, They should discharge the mort- 
gage debt and give the property to the 
daughter. This clause was a provision for 
her benefit and otherwise she would have 
to take an encumbered house and if she 
could not redeem, the moregagee would sell 
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away the house for the discharge of his 
mortgage debts. and she woul be left 
without any provision. I am also of the 
opinion that the mere direction by the tes- 
tator that his legacies or gifts are to be 
given after the debts are discharged would 
not make the gifts which are otherwise 
vested, contingent, because itis the duty 
which the law casts upon the executors 
that they shall discharge the debts before 
giving effect to the legacies or gifts, A 
testator gives property to A or B but adds 
to that clause that this should be given 
only after the debts are discharged which 
clause is merely a repetition of what the 
law states in so many words-in s. 285 of 
the Succession Act, and this would not by 
itself make the estate contingent. I am 
fortified in this opinion by referring to 
lllustration (e) of s. 108 of the Succession 
Act which is made applicable to Hindu 
Wills, and which is as follows: “A be- 
queaths the whole of his property to B 
upon trust to pay certain debts out of the 
income and then to make over the fund to 
C. At A's death the gift to C becomes 
vested in interest in him.” 
. It seems to me, therefore, to be clear that 
the direction that the debts should be dis- 
charged would not niake the estate given, 
a contingent estate, if the intention of the 
testator was that the daughter should get 
the property. This, I think, is sufficient to 
dispose of this appeal. 

I may also state that even assuming that 
the estate in favour of Kuppammal was 
contingent it would vest in her imme- 
diately the debt has been discharged. The 
finding of the learned Judge is that or 
the date of the death of Kuppammal áll 
the debts of the testator have been dis- 
charged. Such being the case it is for 
those who want to maintain that its con- 
tingent to say that although the debts were 
discharged the executors discharged those 
debts by borrowing from third pefsons and 
that their borrowing must be freated i 
law as the debts which existed š 
of the testator's death. As to tj 
dence is absolutely insufficie 
no evidence worth the name t 
the time of Kuppammal’s deat. 





RANGANATHA MUDALIAR V, MOBANAKRISHNA MUDALIAR. 


113 


I think the appeal fails and it is not 
shown that the estate was a contingent one; 
and it is dismis$ed with the taxed costs of 
the first respondent. A 

Venkatasubba Rag, J.—I entirely 
agree and would add afew words. 

That portion of the clausein the Will 
which we are called upon to construe is as 
follows :— ° 

“At the time of ¢the marriage of my 
eldest daughter Sow, Kuppammai, jewels 
for about Rs. 2,000 shall be given and 
Rs. 1,000 spent for marriage and after the 
debt has been cleared, House No.3 Aruna- 
chellam Pillai Lane, Periametshall be given 
as streedhanam.” 4 

The appellant's Vakil contends that the 
interest taken by the legateeisa contin- 
gent one, Asan English lawyer would put 
it, do the words constitute a present gift 
independent of the direction to pay (in this 
case the direction to give)? The question 
is essentially, if not solely, one of intention 
and ona reading of the whole clause the 
testator’s intention must be found. Is there 
a present gift or not? The Will is in 
tamil, andit isnot suggested and indeed 
it cannot be, that whoever wrote it, was 
versed in the highly technical rules of 
English conveyancing. As I read the tamil 
Will, there is a present bequest. In the 
clause, the executors are not mentioned. All 
that it says is that the legatee shall be given 
the house. The words ¢hat she shall be 
given the house, mean nothing more than 
that she shall take it. There isa gift in- 
dependent of any direction to give. 

Next, as regards the contingency alleged, 
I may vubserve that it is not suggested that, 
the gift is contingent by reason of thére 
being areference to the marriage of the 
legatee. The payment of tha debts is said 
to be the contingency upon the happening 
of which the giftis to take effect. Is the 
gift contingent because the legatee is to 
2 after thé tebtator’s debts 

construction the 











144 
is to be postponed till after the payment 
of the testator’s debts. 


making a bequest that his debts shall be 
paid off, the bequest must be held to bea 
contingent one. It is true no doubt that if 
the debts exhaust the estate, the legatee 
may get nothing, but that cannot be the 
test in determining whether the interest is 
vested or contingent. “It is always implied 
in law fhat the debts shall be paid first. 
An express direction to that effect can and 
ought to make no difference. - 

Iam clearly of the opinion that on a true 
Construction of the clause there is a present 
gift and the house vested in the legatee on 
the testator’s death. 

"The result is, that though my reasoning 
is different from that of the learned Trial 
Judge, his judgment must be affirmed, and 
I, therefore, agree that the appeal fails and 
should be dismissed with costs. 

“WN, Appeal dismissed. 

N, H, 


. OUDH CHIEF COURT. 
ii Srconp Civin APbrAL No. 306 or 1924, 
Pe NG January 6, 1926. 
f Present:—Mr. Justice Ashworth. 
RACHOCHA RAM AND oTHERS—PLAINTIFES 
° ` > APPELLANTS 
e æ ; VETSUS 
PALTAN AND OTHERS—DEFENDANTS—- 
i —RESPONDENTS. 

Pre-emption—Sa, what is—Transfer in considera- 
tion of financing litigation—Exchange or sale. 

It is necessary for a transaction to amount to a sale 
that there should be a price paid or promised or part 
paid and part wromised, which meangthat the price 
must be stated or ascertainable 
Ram Pher Singh y. She 
- 30. W. 


RACHOHA RAM V. PALTAN. ` 


If this be so, wher- 
ever a testator adds by way of caution in- 
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Messrs. Ram Bharose Lal and Raj Narain 
Shukla, for the Appellants. - ae 

Mr. Motilal, for Respondent No, 1. i 

JUDGMENT.—This second appeal 
arises out ofa suit for pre-emption, The 
terms of the sale-deed in question in this 
suit are set forth in the judgment of the 
Trial Court. Briefly speaking they. were 
that the vendees should get oneé-anna four-. 
pie out of a four-anna. five-pie share of 
which the vendor was owner. The consider- 
ation for this share was to be: one thou- 
sand rupees and the obligation on the part of 
the vendees to finance certain litigation in. 
respect of the property. Thecondition was: 
that the.thoueand rupees should be kept by 
the vendees towards the litigation expenses 
and that no account should be taken be- 
tween the parties if the expenditure happen- 
ed tobe moreor less than this thousand 
rupees. The First Court regarded the sale 
as the sale ofa shareof a law suit. In 
first appeal the lower Appellate Court found 
that the evidence proved the vendors to 
have a definite title in the property, name- 
ly, thatof the right to redeem. It rightly 
held that there was nothing to prevent the 
sale of the equity of redemption. For this 
reason it set aside the decree of the lower 
Court and allowed the plaintiffs’ pre-emp- 
tion in respect of a six-pie eight-karant 
portion of the property. It did not allow 
preemption in respect of the remainder of 
the property in suit, because it found that 
some of the vendees had anequal title as 
co-sharers with the -plaintifis. In calculat- 
ing the price of pre-emption the Court 
merely reckoned what the vendees. were 
proved to havespent on the litigation; and 
held, that jn effect, that was the real sale 
price provided for in the deed,-the one 
thousand rupees being a mere fictional and 
nominal sum, In this decision the lower - 
Court ’ppears to me to have ignored the 
consideration that although the vendors 
had a definite interest in the property 
vhich they could sell, the so-called sale- deed 
unt toa sale. As held in Rant 
v. Sheo Saran Singh (1) to 
on I was a party, it is necessary 
‘tion to amount toa sale that 
be a price paid or promised 
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the deed of transfer was dependent on thf. 
costs of* litigation, and was in no way au~ 
certainable at the date of the sale-deed.. 
Indeed the transfer was not merely in /:x- 
change fora probable price but, it was /.lso- 
in exchange for an obligation. Not being: 
a sale, therefore, the transfer could not give 
rise to the right of pre-emption. 


This appeal is, therefore,allowed and the 
decree of the first Court dismissing the suit: 
is restored. The appellants will get their. 


costs here, 


“N.B. Appeal allowed, 


CALCUTTA HIGH COURT. 
| APPEAL FROM APPELLATE DECREE No. 253 
oF 1923. 
November 16, 1925: 
Present :—Mr, Justice Subrawardy 
and Mr. Justice Mukerji. 


BRAJABALLAV GHOSE AND ANOTHER 


— DEFENDANTS-——APPELLANTS 
versus 


AKHOY BAGDI anD oTHERS—Pro forma : 


DerasDANTs--RESPONDENTS. 

Evidence Act (I of 1872), ss. 18, 38, 91—Adamission by 
one of several persons jointly interested—A dmnissibility- 
against all—Failure of witness to-appear—Deposition 
in previous judicial proceeding, when relevant—Dgcu-. 
ment, unregistered, how far admissible. 


A document requiring compulsory registration, 


having been left incomplete and unregistered owing 
to the premature breaking off the transaction in cog- 
nection therewith, is inadmissible as evidence ofa 
title, but can under s. 91, Evidence Act, be used to 


prove the nature and terms of that transaction. [p. 116, 


col. 1.] 

Juman v. Mohammad Nabineoaz, 41 Ind. Oas. 779; 
21 O. W. N. 1149, referred to. 

The requirements of the various BEA mentioned 
in s. 33 of the Evidence Act must be satisfied before 
the evidence given by a witness in a previous judicial 
proceeding can be admitted as relevant. The mere 
fact that a witness did not appear as such: when cited 
on behalf of a party to suit or that he appeared as a 
witness on bebalf of the opposite party but was not 
examined,is not sulficient ground for admitting under 
that section a deposition made by him on a previous 
occasion in a judicial proceeding between the same 
parties. [p. 116, col. 2; p. 117, col. 1.) 

Such 4 deposition; ~however, can be used against the 
maker of it,as an admission, ‘if he happens ‘to be ons 
of the parties to the suit. [p. ‘417 , cols. 1 & 2.) 

Soojan Bibee v. Achmut Ali, 14B L. R. App. 3; 21 
W. R.4ld4and Ali Mahammad Khan v. Maharaj 
‘Bepari, 64 Ind. Oas. 266; 36 O. L.J. 186, referred 
to.) 

“When several persons are jointly interested in the 
subject-matter of a sait, an admission by one of them 
is raceivable in evidence not only against himself but 
also against the others, Whether they be all jointly 


. admissible in evidence. 
-document purportsto have been executed 


net 
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suing or sued, provided that thé admission relates {© 
the Subject- matter in dispute: and is made by-the: 
declarant in his chayacter of a person ‘jointly inter est, 
ed with the party against: whom the evidence is, 
tendered. [p. 117, col. 29 

Meajan Matbor v. Alimuddin Mea, 34 Ind, Gas. 571: 
44 C. 130; 20 O. W. N. 1217; 25 Q. L. J. 42 and. Ambar, 
Ali v. Lutfe Ali, 41 Ind, Qas. 116;45 0.159; 21 0: We 
N. 996; 25 O. L., J. 619, relied upon. 

` Appeal against a decree of the ‘Addi? 
tional SubordinateJudge, Burdwan, dated 
the 6th September 1922, affirming that of 
the Munsif, First Court ‘at Katwa, dated the 
22nd Dezember 1921, 

Mr. Bankim Chandra Mukherjee and Babu 
Charu Chandra Ganguly,for the Appellants.’ 

Babu Gopendra Nath Das, for the. Reż 
spondents. 


; JUDGMENT. 
. Mukerji, J.—The defendant No. 1 is 
the appellant in this appeal. The appeal. 
arises out ofa suit to recover possession of 
a tank and some paddy land on a declara- 
tion of the plaintiff's title thereto. ‘The: 
plaintiff's case was that he had purchased. 
the same from the Bariks who were gro 
forma defendants in the suit and that after. 


such purchase he was dispossessed by thé 


principal defendants on thestrength of an: 
order obtained by them in their favour in., 
a proceeding under s. 145, Or. P. O. The | 


defence of the principal defendants was - 


that the property did not belong to the 
Bariks and neither they nor the plaintiffs 
were in possession thereof. The - ‘Courts, 
below have decreed the suit. . 

On behalf ofthe defendants- appellants. 
two grounds have been urged in support of 
the appeal. The first ground relatesto the 
reception in evidence of a kobala, dated the 
2lLst Joistha 1326. It is contended on behalf ° 
ofthe appellants that this document re-. 
quires registration and that inasmuch as 
it was not a registered document, it was not 
It appears that the 


by the~plaintiff's Vendor in*favour of the. 
defendant but that for some reason or other 


it was not completed nor was it registered, ° 


The case of the defendant is that negotia- 
tions in connexion with this transattion fell 
through, and, therefore, the document was 
left unregistered. There is some oral evi- 
dence on this pointand the document, as far 
as we can make out from the proceedings, 
was proved in the case for the purpose of 
corroborating the oral evidence, The values 
of the property which the document pur- 
ported to convey was FER 99; stilla sale 
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e 
of the property, if it wasmade by a docu- 
inent, could only be made by a registered 
document under the provi8ions of s. 54 of 
the Transfer of Property Act. The sale, 
however, never took place and the docu- 
ment was proved only to corroborate the 
plaintiff's story that the defendant negotiat- 
ed for the purchase of the property from 
the plaintiff's vendor, a° fact which would 
suggest that the latter had title to the prc- 
perty. The learned Subordinate Judge 
states in his judgment that he agrees in 
the appraisement of the evidentiary value 
of this document as made by the learned 
Munsif and the learned Munsif in one part 
ofhis judgment states that the kobala is 
not at all a strong piece of evidence of the 
plaintiff's vendor’s title. The real use, there- 
fore, that has been made of the document 
is not to show the plaintiff's vendor's title 
- but to prove the nature and the terms of the 
transaction which, asa matter of fact, was 
hot completed but fell through. That is 
a legitimate use that may be made of this 
document. As has been laid down in 
the case of Jumanv. Mohammad Nabi- 
neoaz (1), such a document does not con- 
fer title and is merely evidentiary, but 
having regard tos. 91 of the Evidence Act, 
‘it may be used as evidence of the nature 
and terms of the transaction. This ground, 
therefore, is of no substance and must fail. 


‘ The other ground taken by the learned 
Advocate appearfag on behalf of the ap- 
pellants is of much substance. That ground 
relates to the reception in evidence of a 
certified copy of the deposition of one 
Umapada who was not examined asa witness 
Jin, the present suit but was examined as a 
witness in the criminal proceedings under 
s. 145, Or. P. ©., to which I have already 
referred. Umapada was a pro forma de- 
fendant in the present suit, In the proceed- 
ing under s. 145, Or. P. C., the defend- 
ant No. 1 (the,appellan,before us) was the 
first party and the plaintiff was the second 


party. Umapada was examined as a witness . 


it those proceedings on behalf of the present 
appellant, In the present suit, Umapada 
was cited as a witness by the plaintiff but 
he did not appear. Subsequently as ap- 
pears from a hajira to be found on the 
record, his name was put forward asbeing 
presenton a particular day as a witness on 
behalf of the defendant-appellant. He was, 
however, not examined ; and at the time of 


(D) 41 Ind, Cas, 779; 21 0, W; Ne 1149, 
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the argument a certified copy of the deposi- 
tion of Wmapadaas given by hini in the. 
proceedings unders: 145, Cr, P. O., men- 
tioned above, was put in on behalf of the 
plaintiff and was marked as an exhibit in 
the case. dhe appellant contends that the 
learned Subordinate Judge was wrong mM 
considering this deposition as a piece -of 
evidence inthecage, The learned Judge, 
as appears from his judgment, has relied 
upon this piece of evidence a good deal 
and in fact the major portion of his judg- 
ment deals with the admissibility and evi- 
dentiary value of the deposition of Umapada. 
He has held that this evidence is admis- 
sible under s. 33 of the Evidence Act and 
that even if it be conceded that it does not 
come. under that section then it may be 
used in evidence as an admission as against 
the present appellant. Before dealing with 
those two matters I should like to observe 
at the outset that whatever view may be 
taken of them, the deposition has not been 
proved at all. A certified copy of the de- 
position ofa witness would not come in 
by itself. In any case it will be necessary 
to adduce evidence proving the identity 
of the person who gave the deposition. 
That does not appear to have been proved 
in the present case and it was only in the 
course of the argument that a certified 
copy was put in and marked as an ex- 
aibit. Now turning to the learned Judge's 
reasoning that the deposition is admissible 
under s. 33. of the Evidence Act, I find 
that the learned Judge seems to be of opin- 
ion that although it has not been proved’ 
that Umapada had been kept away by the 
defendant-appellant his evidence is ad- 
missible under that section because he ac- 
tually appeared on behalf of the defend- 
ant as a witness on one particular occa- 
sion, and that, therefore, it should be in- 
ferred that it would.be useless for the 


“ plaintiff to have spent money in order to 


bring Umapada to Court as a witness. Sec- 
tion 33, however, is perfectly. clear on the 
point. Evidence will be admissible under 
s. 33 0f the Evidence Act, when the witness 
is dead, when he cannot be found, when 
he is unable to give evidence or is kept 
out of the way by the adverse party or if 
his presence cannot be obtained without 
an amount of delay or expense’ which the 
Court-considers unreasonable. The require- 
ments of none of these clauses mention- 
ed in s. 330f the Evidence Act have been . 
satisfied in the preseat case, The mere 
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‘fact that he did not appear as a wit- 
ness when cited on behalf of the plaintiff 
or that he appeared aè a witness on behalf 
of the defendant on one occasion but was 
not examined when it has been “distinctly 
found that he was not kept out of the way 
by the defendant would nof be a ground for 
admitting the deposition under s. 33 of the 
Evidence Act. As regards the question of 
expense what the learned Subordinate 
Judge says with reference to it does not 
show that the presence of Umapada could 
not be obtained without an amount of 
expense which would be congidered un- 
reasonable by the Court. Then again there 
are three provisos to that section. The 
second proviso is to the effect ‘ that: the 
adverse party in the first proceeding should 
have the right and opportunity to cross- 
examine the witness.” Umapada had been 
examined in the proceedings under s. 145 
as awitness on behalf of the defendant 
who was the first party therein. The 
defendant had no opportunity nor the right 
to cross-examine Umapada;and, in these 


circumstances it is impossible to hold that 


this proviso has been complied with in the 
present case. I am clearly of opinion, there- 
fore, that the deposition of Umapada could 
not go in under the provisions of s. 33 of 
the Evidence Act. The learned Subordj- 


nate Judge then says that even ifs. 33 did’ 


not apply, the deposition could be used 


as evidence of admission as against the - 


present appellants. Umapada is a co- 
defendant in the present suit with defend- 
ant No. 1. (appellant), The admission 
made by him in the proceeding under 
8.145, Cr. P. C., when examined as a witness 
therein is undoubtedly evidence as against 


him. In thecaseof Soojan Bibee v. Achmut - 


Ali (2), Sir Richard Couch, CO. J., dealt with 
this question and observed as follows :— 


“Section 33 does not apply to the deposi- : 


tion of a witness in aformer suit when the 
witness is himself a defendant in the 
subsequent suit, and the deposition is 
sought to be used against him, not as evi- 
dence given between the parties one of 
whom called him as a witness, but as a 
statement made by him, which would be 
evidence against him whether he made it 
as a witness or on any other occasion, Itis 
used against him as an admission. - Section 
33 has no application to such acase as the 
present, The sections of the Evidence Act 
7 e 


(2 14 B. L. R. App. 3; 21°W, R. 414 
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which do apply are the sections relating tò 
admissions.” The sarhe view has been 
taken in the case of Ali Mahammad Khan 
v, Maharaj Bepari (3), where it has been 
laid down that such a statement can be 
evidence against the maker of it as a piece 
of admission. The question that next 
arises is whether, when, the statement may be 
used as an admission as against Umapada, 
it may not also be used as against Umapa~- 
da's co-defendant, viz., the present appel- 
lant. That, question has been considered 
in several cases decided by this Court of 
which I shall refer totwo. In the case of 
Meajan Matbor v. Alimuddin Mea (4), when 
dealing with the question of admissibility 
of an admission as against a co-defendant 
it was laid down that when several persons - 
are jointly interested in the subject-matter 
of a suit, an admission by one of them is 
receivable in evidence not only against. 
himself but also against the other defend- 
ants, whether they be all jointly suing or 
sued, provided that the admission relates to` 
the subject-matter in dispute and is made 
by the declarant in his character of a 
person jointly interested with the party: 
against whom the evidence is tendered. 
In a later decision of this Court in the 
case of Ambar Aliv. Lutfe Ali (5), itwas. 
pointed out that in such a case it was. 


° absolutely necessary that the admission ` 


should relate to the subject-matter in dis- 
pute and that it should be made by the 
declarant in his character of a . person ` 
jointly interested with the party against 
whom the evidence is tendered and that the . 
requirement of the identity in legal interest. 
between the joint owners is of fundamental | 
importance, It was further pointed out that 
to hold otherwise would be to*permit a liti- 
gant to discredit an opponent’s claim merely 
by joining any person as the opponent’s 
co-party and then employing that person’s ` 
statements as admission. Indeed, itis not . 


- necessary to refer to any cases on the point, 


because the words of s. 18 of the Evidence 
Act are perfectly plain. They are these :— 
“Tf they are made during the continuance 
of the interest of the persons making the 
statement.” In the present case Umapada 
made the statements when he had parted 
with the interest in favour of the lessee, the 


(3) 64 Ind. Cas. 266; 36 O. L. J. 186. 
(4) 34 Ind. Cas. 571; 44 C. 130; 20 O. W. N. 1217; 95 


O.L, J. 42. 
- _ (5) 41 Ind, Cas. 116; 45 O. 159; 21 O. W. N. 996; 25 O, 
L. J, 619, ` = 


` 
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defendant No. J.. In this view of the 
matter, Iam not-prepared to accept the 
reason given. by the learned Subordinate 
Judge thatthe statement of Umapada as 
contained in the aforesaid deposition can 
be -treated. as evidence of admission as 
against the present appellant. 
, The learned Vakil for the respondents 
has‘ argued that evéh if this evidence be 
held to be inadmissible we should not in- 
terfere with the decision of the learned 
ubordinate Judge. He has referred us to 
he observation which is to be found in the 
portion of the learned Judge’s judgment 
which runs-in these words: “I only wish 
to mention here that even if this deposition 
be entirely thrown out of-the Court, my 
finding would remain unchanged. Only 
what can be easily held on this tangible 
admission will have to be based on the 
balance of other evidence, and probabili- 
ties of the ‘case.” We have considered 
this argument of the respondents very 
carefully ; but having regard to the fact 
that the major portion of the judgment of 
the learned Judge is based upon the 
deposition of Umapada and also to the fact 
that the learned Judge does not state what 
the balance of other evidence is nor what 
the probabilities of the case are and further 
because we find that the learned Judge in 
point of fact based his decision mainly, if 
not entirely, upom this deposition of Uma- 
pada, we are unable to hold that this is a 
case in which we should decline to interfere 
merely because at the conclusion of the 
judgneent the learned Subordinate Judge 


| has recorded the observation to which I 


have referred. Iam clearly of opinion that 
this isa case in which we should interfere. 
Accordingly Iset aside the decree passed ` 
by- the learned Subordinate Judge and 
remit the’ appeal to his Court so that the 
deposition of Umapada may be excluded ` 
and a decision’ arrived ab on the appeal on 
the other materials on the record and in the 
I4ght of the observations made above. The 
costs will abide the result. 

Suhrawardy, J.—I agree. 

8. 8. Decree set aside, 

N. H, 
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NAGPUR JUDICIAL COMMIS- - 
SIONER’S COURT. f 
Cryin Revision No. 78-B or 1925. 
July 22, 1925. 
Present :—Mr. Findlay, Offg. J. C. 
. MADHAO BHAGWANT DESHMUKH 
—APPLICANT 
* versus - 
EMPEROR— RESPONDENT. 

Practice—Criminal proceedings, stay of, pending 
civil suit --Principle applicable. 

The real principle to be looked at in deciding an 
application to’ stay criminal proceedings till the 
decision of a civil suit is whether the accused is likely 
to be prejudiced ifthe criminal proceedings are not 
stayed until the disposal of the connected suit. [p. 119, 


Asrabuddin Sarkar v. Kali Doyal Mullick, 28 Ind. 
Cas. 645; 16 Cr. L. J. 309; 19 C. W. N. 125 and Mahz- 
mad Ibráhim Ravuthar v. Kattayan, 30 Ind. Cas. 461; 
16 Cr. L. J. 637, referred to. 

Application for revision of an order of 
the Second Class Subordinate Judge, Yeot-- 
mal, dated the 24th April 1925, passed in- 
Miscellaneous Case No. 9 of 1923. 

Mr. Gulam Mohi-ud-din, for the Appli- 


cant. 

JUDGMENT.—The applicant Madhao 
Bhagwant Deshmukh has applied for stay 
of the proceedings in Miscellaneous Case 
No. 9 of 1923 in the Court of the Subordi- 
nate Judge, Yeotmal, pending the disposal - 
of Suit No. 45 of 1925 in his Court. 

-@Zhe facts of the case are sufficiently clear . 
from the present, application. I have heard 
Counsel for the applicant and have also 
perused the report from the Subordinate 
Judge, Second Class, Yeotmal. The latter 
urges that Miscellaneous Case No. 9 of 1923. 
will have to be disposed of on the same 
materials contained in the record of Civil 
Suit No. 98 of 1921, while as regards the 
new Suit No. 45 of 1924 filed by the appli- 
cant it is suggested that its decision will 
proceed apparently on new material. 

It is impossible for me to say whether at 
present the kabulyats, which are alleged to 
- be forged, will be produced in the later 

suit, but it seems to me that a difficult and 
‘embarrassing position may arise in this 

later suit if the miscellaneous proceedings - 
in question are to proceed part passu in the >’ 
same Court, <A similar question was at 


issue in the case of Asrabuddin Sarkar v,- ` 


Kali Doyal Mullick (1). Therein Sharfud- 
din and Teunon, JJ., held that it would be - 
inexpediént to allow the connected criminal 
proceedings to go on until the connected . 


(1) 28 Ind. Cas, 645; 16 Gr. L. J..309; 19 0, W, N, ` 
125, 
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rent saih. was disposed of. An Analogous 
decision is ta be found in Mahomed Ibrahim 
Ravuhar v. Kattayan (2). The real princi- 
ple tc be looked at in deciding an applica- 
tion cf this sort is whether the accused is 
likely to be prejudiced if the ¢riminal pro- 
ceediigs are not stayed until the disposal 
of the connected civil sutt. Applying this 
standard to the present case. it seems im- 
possible to predicate that the applicant 
may not be prejudiced if the criminal pro- 
ceedings meanwhile are allowed to take 
their course: cf. Phuleshra Kuer v. Emperor 
(3) aid Bhoja Ram v. Emperor (4). There 
can, [ think, therefore, be im the circum- 
stances of the present case, no doubt what- 
ever but that prejudice to ihe applicant may 
arise if the Miscellaneous.Case No. 9 of 
1923 is not in the meantime stayed. More- 
over, the balance of convenience is clearly 
in favour of this step. Very obviously a 
most awkward state of matters may arise 
if the civil and criminal proceedings go on 
simultaneously in the lower-Court. _ 

... The order of 24th April 1925 of the Second 
Class Subordinate Judge is accordingly 
reversed and instead I order that the pro- 
ceedings in Miscellaneous Case No. 9 of 
1923 be stayed until the disposal of Suit 
ne 45 of 1925 pending in the Court speci- 

ed. 


. @. R.D. , e 


N. H. - Order reversed. 
(2) 30 Ind. Oas. 461; 16 Or. L. J. 637. 
aor 62 Ind. Oas. 185; 22 Or. L.J. 489; 1P- LT: 


< (4) 13 Ind. Cas. 927; 13 Or, L. J. 175; 21 P, W. R. 
1912 Gr; 115 P. L. R. 1912. : 


_ RANGOON HIGH COURT. 
; First Civin APPEAL No. 161 or 1923. 
i June 1, 1925. 
` Present :—Mr. Justice Heald and 
~ Mr. Justice. Rutledge. 
MAUNG KYI OH AND ANOTHER— 
` APPELLANTS 
- versus 
MAUNG KYAW ZAN AND OTHERS— | 
RESPONDENTS. 

Contract Act (TX of 1872), s. 65—Limitation Act 
(IX of 1908), Sch. I, Art. 97—~Agreement prima 
facie partly but not entirely void—Court holding it 
noid entirely—Agreement, whether “discovered to be 
void" —Limitation, operation of. 
kh The words “is discovered to be void" in s. 65, 
Qontract- Act, apply ta case where an agreement 
which is not prima facie void in. its entiraty, though 
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it might be void in part, is declared by the Court: 
to be void. [p. 121,ecol. 1.] ; . 

Money paid under such ah agreement as the above 
is “money paid under an existing consideration which 
afterwards fails” within Art. 97 of Sch. Ito the Limi- S 
tation Act, and in sucha case ‘ime runs only, from 
the date of the failure of the consideration, which 
would be the date when the agreement is declared 
to be void by the Court, [p. 191, cols. 1&2.) | : 

Tirst appeal from a decree of the District 
Court, Tharrawaddy; in C.R. No. 49 of 
1922. i 

Mr. Ormiston, for the Appellants. 

Mr. Thein Maung, I, for the Respondents, 


JUDGMENT. — Respondents were 
plaintiffs in the lower Court and their case 
as set out in their plafnt was that on’ the 
14th of .November 1918 a number of the 
heirs of Maung Bauk and Ma Mwe Me, 
the owners of a rice-mill, contracted to sell 
the mill to the 2nd respondent and received 


re 


_from him Rs. 1,000 as earnest money, that. 


on the 8th of December 1918 again a 
number of the heirs, including the 2nd ap- 
pellant, contracted to sell the mill to all the 
three respondents for Rs. 75,000 and receiv- 
ed a furthur’sum of Rs. 9,000 making 
Rs. 10,000 in all, that the said money was. 
paid to a Chetty who was mortgagee of the: 
mill, that the 2nd respondent was put into’ 
possession of the mill, in pursuance of the 
agreements for sale, that respondents were ` 
deprived of possession as a result of the- 
decree in Suit No. 12 of 1919 in the District 
Court of Tharrawaddy in which appellants 
were held to be entitled to recover posses-- 
sion from them on the ground that the 
agreements for’ sale under which they went 
into possession were void because -certain 
of the heirs with whom those agreemehts- 
were made wete minors. and that because 
the contract under which, they had paid 
the money had failed, and because the 
estate of Maung Bauk and Ma Mwe Me, 


. whose mortgage on the mill had been paid 


off with that mé@ney, had" the benefit ‘of 
the money, they were entitled to -recover 
it from appellants as joint administrator and 
administratrix of that estate. : 
Appellants’ defence was that the agree-- 
ments to sell to respondents were void. 
They denied that the 2nd appellant wasa 
party to the agreement of the 14th of No- 
vember or that they received Rs. 1,000 at 
that time, and they said that the power 
which the 2nd appellant was alleged to have 
given to one Po Tok, who signed that agree- 
ment on the 2nd appellant's behalf, was- 
invalid, They pleaded that -becauge re-. 


a 
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spondents had sued for specific performance 


of the agreements for sale *and their suit 
had been dismissed, the present claim was 


. res judicata and was barred by the provi- 


sions of O.II,r.%. They denied that re- 
spondentshad paid afurther sum of Rs. 9,000 
in December, or that Rs. 10,000 was paid 
to‘the Chetty on account of debts due by 
Maung Bauk and Ma Mwe Me, and they 
said that even if the money was paid to 
the Chetty towards the mortgage-debt, the 
payment was made without authority and, 
therefore, the estate was not liable. They 
denied that respondents received posses- 
sion of the mill in pursuance of any, con- 
tract for sale, and sdid that they were mere 
trespassers. They also pleaded that the 
respondents’ suit was barred by limitation. 

The following facts are not now in dis- 
pute. 


Maung Bauk and Ma Mwe Me left the. 


following heirs, namely, Ma Thet Pon, Po 
Gyi, On Kin, Ma Sein Me, Ma Twe, San 
Pu, Me Pu Le and Me Nyun, the two last 
being minors. 

On the 5th of October 1918 Ma Thet 

Pon, Po Gyi, On Kin (2nd appellant), Ma 
Sein Me and Ma Twe executed a document 
(Ex. C) by which they empowered Po Tok, 
who was a cousin of theirs, to sell certain 
properties belonging to their parents’ estate 
including the mill. Po Tok was directed 
to sell the mill ifhe could get Rs. 80,000 
for it, and was also empowered in his dis- 
cretion to lease it out at a rent of Rs. 18,000 
a year. At that time the mill was under 
lease to,one Thein Maung, but that lease 
ma due to expire on the 4th of December 
1918. 
On the 14th of November 1918 Po Tok 
entered into an agreement (Ex. B) to sell 
the mill to the 2nd respondent and his wife 
Ma Sein Me, who was one of the heirs, for 
Rs. 75,000 and the 2nd respondent paid 
Rs: 1,000 as edrrrest money. 

On the 29th of November 1918 the 
Ghetty wrote a letter (Ex. 4) to the 2nd ap- 


pellant and her husband threatening to file. 


a suit on Bis mortgage. - 

On the 4th of December 1918 which ag 
I have said was the date on which the lease 
of the mill to Thein Maung. came to an 
end, all the heirs (except Ma Thet Pon) 
executed a document (Ex, H) making over 
the mill to the Chetty and empowering 
him to. sell it for not less than Rs. 75,000 


and to pay off his mortgage-debt out of - 


the proceeds, : 
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Respondents (or the 2nd respondent) then: 
went into possession of the mill.. ' 

On the 6th of December, the present 
appellants, both of whom had signed the 
document of the 4th of December, wrote’ 
a letter (Ex. 3) to the Chetty saying that 


they proposed to buy ‘the mill themselves’. 


and asking him nôt to sell it for 15 daysr 

On the 8th December, Po Gyi, Ma Twe; 
Ma Sein Me, Me Pu Le and Me Nyun 
signed an agreement (Ex. A), witnessed 
by Po Tok and the Chetty, to sell the mill 
for Rs. 75,000, to respondents, the 2nd re- 
spondent On Pe being husband of Ma Sein 
Me, and the other two respondents his 
father and brother. In that agreement it: 
was recited that Rs. 10,000 out of the price 
of the mill was paid to the Chetty on 
account of his mortgage, that the rest 
of the price should be payable when Ma 
On Kin (2nd appellant) signed a convey- 
ance, and that respondents were to bear 
the interest on the purchase-money from 
the 4th of December, presumably because: 


they were regarded as having received pos- - 


session from that date. 

Thereafter there was an enormous amount 
of litigation, civil and criminal, between 
the parties about possession of the mill, 
and ultimately appellants to whom on the 


lst of April 1919 Letters of Administra- - 


ton“ had been granted, obtained against 
respondents the decree for possession to 
which reference has already been made, 

In the lower Court the Chetty swore that 
he put the 2nd respondent into possession 
ofthe mill on the 5th or 6th of December 
in exercise of the powers given to him by 
the agreement (Ex. H) signed by the heirs 
and that he did not: receive appellants’ 
letter of the 6th of December until after 
he had done so. He also swore that he re- 
ceived Rs. 10,000 as part of the price of the 
mill and applied it in payment of debts 
due by the estate of Maung Bauk and Ma 
Mwe Me. 


The learned Judge found that respond- ` 


ents paid the Rs. 10,000 and that it was paid 
to the Chetty in satisfaction of debts due 
by the estate and we have no doubt that 
that finding was correct. The lower Court 
found further that the 2nd respondent went 
into possession of the mill under an agree- 


ment for sale, and that finding also is un-- 


doubtedly correct. In our opinion it is 
immaterial for the purposes of this case 


whether the agreement, under which he, 
went into possession was that recorded in- 


a 


b 
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the document of the 14th of November or 


that which was put into writing on the’ 


Bth of December 1918. As for the defence 
of limitation the learned Judge held that 
Art. 97 applied to the case ande that time 
did not begin to run against respondents 
until their claim to specific performance 
was -finally rejected on the 20th of Feb- 
ruary 1922. The defence that the suit was 
res judicata and was barred by the provi- 
sions of O. II, r. 2 were obviously unten- 
able, and so the learned Judge rightly 
found. In the result respondents were given 
a decree for Rs. 10,000 with interest at two 
per cent. per mensem from thb institution 
of the suit tothe date of the decree and 


thereafter until realisation at 6 per cent. per - 


annum and with costs, 

Appellants appeal on various grounds 
but their learned Advocate has abandoned 
most of them. 

He has argued that it was not proved 
that the Rs. 10,000 was applied by the 
Chetty tothe reduction or satisfaction of 


“the mortgage-debt due by the estate and 


has said that the Chetty should have been 
made a party tothe suit in order that the 
finding of the Court mightbe binding on 
him. In view of the evidence the first part 
of this argument calls for no consideration 
while the second is untenable. 4 
He has also contended with great sub” 
tlety that because the agreements to sell 
were void ab initio Art. 62 and not Art. 97 
of the First Schedule to the Limitation. Act 
applies to the case, and that, therefore, time 
began to run from the dates of respondents’ 
payments of the money, so that the suit 
was barred by limitation. He does not 
now deny that respondents paid the money 
and there can be no doubt that the estate 
which appellants now represent had the 
benefit of it. The estate received that be~ 
nefit as a result of a contract which may 
or may not have been void ab initio but 
which was not authoritatively declared to 
be void until specific performance was re- 
fused by the Chief Court. In our opinion 
it is a reasonable construction of the words 


“is discovered to be void” in s. 635 o0f the‘ 
Contract Act to hold that they apply to 


such a case as the present where an agree- 


ment which was not prima facie void in- 
its entirety, though it might be void in’ 


part, is declared by the Courts to be void 
and we hold that money paid under such 
an agreement was money paid under an 


existing consideration which afterwards 
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failed, and thag because in such’ a case. 
time runs only from the date of the failure, 
of the consideratidbn, which in this case 
would not be earlier thanethe 20th of Feb- 
ruary 1922, respondents’ suit which was 
instituted on the l4th of August 1922 was, 
not barred by limitation. 

We have no doubt that respondents. 
were entitled to recover from appellants. 
the amount which they had paid and that . 
the decree of the Trial Court in their favour | 
was correct. - 
We accordingly dismiss the appeal with 
costs. ` 


N. H. Appeal dismissed, 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. : 
Second Crvi APPEAL No. 147 or 1925. 
November 12, 1925, 
Present:—My. Hallifax, A. J. O. 
KESHEO RAO BUTI AND orners— 
PLAINTIFFS—APPELLANTS 


versus 
KRISHNA RAO KOMTI—Derenpant 
— RESPONDENT. . : 
C. P. Land Revenue Act (IF of 1917), ss. 2 (15), 192. 
--Sadar lambardar, whether entitled to remuneration 
~ Suit for profits—Joint brothess of lambardar, whe- ' 
ther necessary parties. 
Under the O. P. Land Revenue Act the brothers of , 
a lambardar, even though joint in estate with him, 
are not necessary parties toa suit to recover village 
profits from the co-sharers. fp. 121, col, 2] « : 
A sadar lambardar, as such, is not entitled to any 
pam from the other lambardars. fp, 123, œl. ° 
Appeal against a decree of the Addi- 
tional District Judge, Chauda, dated the 
22nd December 1924, in Civil Appeal No.. 
36 of 1924. - 
Mr. M. R. Indurfcar, for the Appellants, 
Mr. R. B. Gadgil, for the Respondent, 
JUDGMENT.—The joinder of tha 
second and third plaintiffs, who are minofs, 
in this was unnecessary, as the fixst plaint-. 
iff is the manager of the joint Hindu fami- . 
ly to which they belong. But it was worse.. 
than merely unnecessary, as the suit is one 
by a lambardar. and neither of the two 
minors is or could be appointed to that 
office, which cannot be held by more than 
one person at a time. The decree is, however, 
in favour of all three plaintiffs and both ap- ` 
peals against it have been filed’ by all three ` 
of them. ns 


182 

. The defendant originally impleaded was 
one Madho Rao Komti. When the suit 
was filed he wasapparently the head of a 
joint Hindu family of which there was at 
least one other adult male member, but as 
he was sued asa lambardar it was correct 
to sue him alone, though it is clear that 
this was done by acciderft. But the person 
appearing as respondent in the appeal to 
the Court of the District Judge and also in 
the appeal to this Court.is Krishna Rao son 
of Madho Rao Komti. Weare left to infer 
that Madho Rao died after the passing of 
the decree ‘of the first Court and before 
the filing of the appeal in the -District 
Judge's Court, and ‘that Krishna Rao is his 
only son or his eldest son and his proper 
legal representative, but there is nothing 
in any of the records from which that can 
be inferred except what is here stated. 

The village of Wadhona in the Chanda 
District is divided into four pattis, The 
plaintiffs own patti No. 1 and the first 
plaintiff Kesheo Rao Buti is the appointed 
lambardar of it. Madho Rao Komti (pre- 
sumably with the 
Krishna Rao and possibly- others) owned 
patti No. 3 and was lambardarof it. Krishna 
Rao may have been appointed lambardar 
of it in his stead, but anyhow he is appa- 
rently now either the sole proprietor or the 
representative of the proprietary body. Two 
(or perhaps more) ether persons who are not 
parties to this suit owned patti No. 3 and 
one of the two was the duly appointed 
lambardar. One more instance of the slack- 
néss of thought shown in this matter is in 
the acceptance of the statement that both 
hése persons were lambardars of their patti. 

_ Another instance of the same thing is in 
what issaid abopt patti No, 4 in the village. 
That is what is ordinarily called the shamilat 
patti consisting of abadi, tanks, groves, 
burial places and all lands that. cannot 
conveniently be*divided, “and still belongs 
to all the owners of the other three pattis in 
- fhe sharesin which they originally held 

_> the whole village. Everybody concerned 
in the ca8& seems to have thought that this 
was not really a patti at all, and that 
“patti No, 4" was a convenient but inaccu- 
rate way of speaking of it, invented by the 
plaintiffs or their Pleader. 

The’shamilat patti is just as much a patti 
of the village as any of the other three and 
it is recorded in the revenue papers as patti 
No. 4.. What is more, the whole of the 
claim decreed, which was nearly the whole 
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of the claim laid, was really a claini by the 
first plaintiff Kesheo Rao Buti as lambardar 
of patti No.4. It may also be mentioned 


that neither he nor anybody else has ever . 


been`actualby appointed lambardar of that 
patti. A lambardar was appointed for each 


of:the other three pattis and Kesheo Rao, 
was ‘appointed sådar lambardar for the. 


mahal. That can be taken, and has in effect 
been taken, as making him lambardar ofthe 
shamilat patti, which it was almost cer- 
tainly meant to do, but that is-not strictly 
correct. : 

We are not, however, concerned now with 


Kesheo Rao'sclaim as lambardar of patti - 


No. 4, which has been correctly decided in 
-spite of the failure to understand the real 
state of things. The controversy -is nar- 
rowed down to his claim to a percentage of 
the land-revenue paid through him by the 
other lambardars as the remuneration of 
the sadar lambardar. This question seems 
to have evoked discussion, in this and many 
other cases, far out of proportion to its 
difficulty. R f 

It may be mentioned that in this village, 
as in many others, the remuneration of the 
lambardar, lambardar-gumashta and mukad- 
dam has not been fixed by a Revenue 
Officer under s. 192 of the Land Revenue 


1 


Act, 1917. The consequence is long and, 


expénsive controversies in the Civil Courts 
énding in conflicting decisions that the 


remuneration is nothing at all or the full. 


five percent, on the land revenue, as it 
was under the old Act. 


order under s. 192 of the-present Act would 


An application by. 
either party to the Tahsildar to pass an | 


have settled the matter completely, quickly. 


and cheaply, but I have seen only one case 


in which this simple and fairly obvious , 
-course was followed, and there it was not, 


done till after the end of the civil suit. 
is, however, accepted in this case that the 


It 


remuneration of a lambardarin the village. 


of Wadhond is five per cent. of the land 
revenue payable by him. < 

A sadar lambardar is defined incl. (15) 
of s.2 of the Land Revenue Act, 1917 
as “the particular 
under this Act to represent the lambardars 
in their relations with Government.” Sec- 
tion 192 of the Act does not mention any re- 
muneration as payable to the sadar 
lambardar, unless the word lambardar was 
meant to include sadar-lambardars. 

The claim of the sadax-lambardar in this 


particular case, as in most others, could. 


lambardar appointed- 
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perhaps be decided on the fact that he is 
also mukaddam of the whole village, but 
that aspect of the case has not been men- 
tioned, and it will be better to deal with 
the question that has been eraised. The 
argument put forward for the sadar-lam- 
dardar in this case, and I have never heard 
nyr can Iimagine any other, is this. The Land 
Rivenue Act lays down that a lambardar 
is entitled to remuneration, though it does 
nct say so expressly of a sadar-lambardar. 
But the latter term must be taken as includ- 
ed inthe former, because it cannot have 
been the intention of the Legislature that a 
sadar-lambardar should not be remunerated 
for the duties and liabilities imposed upon 
him by the Act while an ordinary lambar- 
dar is.. i 

‘The probable intention of the Legislature 
in enacting a law can seldom be a matter 
for discussion by a Court, because the ques- 
tion can only arise when the expression of 
that intention is equally capable of at least 
two interpretations, and the Legislation in 
which that happened often could not last 
very long. But it may be admitted, for the 
purposes of this case, that the lambardar 
mentioned in s. 192 of the Land Revenue 
Act could possibly have been meant to 
include a sadar-lambardar. 

Now the only duty imposed upon a sadar- 
lambardar, as distinct from an ordinary 
lambardar, is that mentioned in cl. (5) of 
s. 187 of the Act: “to collect from the lambar- 
dars the land revenue assessed on the mahal 
and pay it to Government,” He has nothing 
whatever to do, as sadar-lambardar, but 
to accept the money which the other 
lambardars pay to himunder s, 123 of the 
Act and to send it on, with that for his own 
patti, to the Treasury. If the others fail 
to pay the proper amounts to him, he is 
under no-liability as sadar-lambardar to 
make good the shortage. An arreur could 
be recovered from him under s. 125 of the 
Act, but that is because he isa co-sharer in 
the mahal, and allthe other co-sharers are 
under the. same liability in respect of a short 
payment of his share; his being sadar 
lambardar has nothing to do with it. 

It can hardly be contended that, for mere- 
lyreceiving and forwarding theland-revenue 


paid tohim by the lambardars of the mahal,- 


the sadar-lambardar can have been con- 
sidered by the Legislature to be entitled to 
the same remuneration as that which a 
lambardar ought tọ get for-his trouble in 


managing his pati or mahal and collecting 
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all the rents and realising all the other in- 
come of it and keeping the accounts and 
being liable for his full share of the land 
revenue even if his collections fall short of 
it. ` . 
But acceptance of the contention put 
forward would lead to an even greater 
absurdity. It assfimes that the remunera-- 
tion of a sadar lambardar is the same as 
that of a lambardar. If, therefore, it is cor- 
rect the lambardar of each patti would have 
to deduct double his own remuneration 
from the surplus of income over revenue 
for his own patti and pay half of the amount 
deducted to the sadar lambardar. It is 
difficult to believe that that was the inten- 
tion of the Legislature; but worse remains, 
The sadar lambardar would be entitled’ to 
deduct his lambardar’s remunération from 
the surplus of income over revenue of his 
own patti twice over, once for what he does 
as lambardar and again for collecting the 
revenue from himself, which can hardly bé 
called doing anything, even if collecting it 
from the other lambardars could. : 
It is beyond doubt thata sadar lambardar 
is not entitled as such under the Land 
Revenue Act to any remuneration at all, 
The appeal will be dismissed and the ap- 
pellants must pay all the costs. The learn: 
ed Judge of the lower Appellate Court has 
committed himself to the statement, solemn: 
ly- made in the decree, that inhis opinion 4 
sum of four rupees is sufficient compensa- 
tion to the respondent for the expense to 
which he was wrongly put by the appellants 
in having to engage a Pleader to cantest the 


appeal. The Pleader's fee in this Court 
will be forty rupees. ae? 
G.R. D, i 
Z. K, Anpealidismissed; | 

e . © 


BOMBAY HIGH COURT. `; 

SEconD OIYIL APPEAL No, 604 or 1924 ¢ : 

i September 24, 1925, ; 
Present:—Sir Norman Macleod, Kr., 

Chief Justice, and Mr. Justice Coyajee., ` 

KRISHNAJI VISHRAM NADKARNI—~ ’ 

PLAINTIFF—APPELLANT 


versus . 
GANGAJI AMBAJI METRY—DEFENDANTS 
Nos. 1 To 3—RESPONDENTS, NE 
Khoti Settlement Act (I Bom. of 1880), s. 10—~’ 
Occupancy tenant — Joint family—Alienation - by: 
manager without consent of khot—-Forfeiture—Shares 
of other members, whether affected, | ote a 


+ 
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The highly penal provision contained in s. 10 of the 
Khoti Settlement Act was passed“in the interests of 
the khot and must be strictly construed. Tt was not 
intended by that provision that if the manager of a 
joint Hindu family mortgages the interest of the 
family in property held under khoti tenure, the inter- 
est of all the remaining members of the family in the 
property should be forfeited. The intention was that 
only the interest of the occupamt purporting to trans- 
fer the land should be at the disposal of the khot, 


if the khot's consent to such? transfer has not been | 


obtained, 

Second appeal from a decision of the 
First Class Subordinate Judge, A. P., at 
Ratnagiri, in Appeal No. 75 of 1923, modify- 
ing the decree passed by the Subordinate 
J ae at Devghad, in Civil Suit No. 81 of 
1922, < 


Mr, A. G.` Desai, for the Appellant, 

Mr. D.C. Virkar, for Respondents Nos, 
lto 3. 

JUDGMENT.—tThe plaintiff brought 
this suit for possession of.certain lands, 
saying that defendant No. 1 held them as 
occupancy tenant, but he had forfeited his 
right to hold them under s. 10 of the 
Khoti Settlement Act by passing a mort- 
gage ofthe said lands. Defendants Nos, 3 
and 4, who are sons of defendant No. 1, 
contend that their share of the property, 
which was ancestral, was not affected by 
this forfeiture. The Trial Judge held that 
the forfeiture affected the whole property, 
as the mortgage was passed by the father 
as manager of tħe family during the 
minority of his sons. 

The Appellate Judge held that forfeiture 
under s. 10 of the Khoti Settlement Act, 


1880, aff€cted only the share of the father, 


which was one-third in the property, and 
‘the decree ofthelower Court was modified 
to that extent. 

The plaintiff has appealed. Section 10 of 
the Khoti Settlement Act is as follows :— 

“Tf the land held by a privileged occu- 
pant lapses far failure ofheirs oris for- 
feited on the occupant’s failing to pay the 
rent due in respect thereof, or if any per- 
mafent tenant resigns his land or any por- 
tion of hisand:or does any act purporting 
to transfer his land or any portion thereof 
or any interest therein without the consent 
of the khot (except in the cases provided 


for in s. 9) his land shall be at the disposal ` 


of the khot as khott land free of all 
encumbrances, other than liens or charges 
eréated or existing in favour of Govern- 
ment.” 

‘This highly penal enactment was passed 
in the interest of the khot and it must 
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be construed strictly. We do not think 
that it was intended if the manager of 
joint family mortgaged the interest of the 
family in property held under khoti tenure, 
that the interest of all the remaining mem- 
bers of the family should be forfeited. 

Prior to its amendment by Bombay Act 
IV of 1913, s. 10 provided that :— 

“If the occupant did any act purporting 
to transfer such land or any portion thereof 
or any interest therein without the consent 
of the khot, such land should be at the dis-. 
posal of the, khot.” 

By the amendment, the word “his” was 
substituted fér the word “such.” That 
appears to be animportant amendment, and 
shows that the Legislature intended only 
the interest of the occupant purporting to 
transfer the land should be at the disposal . 


of the khot, if the khot’s consent to such —° 


transfer had not been obtained. 

We think, then, that the order of the 
Appellate Judge was right. The appeal is 
dismissed with costs. 


Z. K. Appeal dismissed, . 


——= 


RANGOON HIGH COURT. 


e FULL BENCH. 
Civit MISCELLANEOUS APPLICATION No, 80 
oF 1925. 


September 2, 1925. 
. Present:—Mr. Justice Rutledge, Chief 
` Justice, Mr. Justice Brown and 
Mr. Justice Maung Ba. 
MA THAN—Appticant 
VETSUS 
MG. BA GYAW-— RESPONDENT, 

Letters Patent (Rang), s. 18—Rangoon High Court 
Rules, r. 28—Certificate for Letters Patent Appeal—- 
Judge, other, than deciding case, jurisdiction of— 
R. 28, whether ultra vires. 

Under s. 13 of the Letters Patent Rangoon High 
Court, it is only the Judge who passed the judgment 
that can give a certificate as to the case being a fit: 
one for a Letters Patent Appeal. 

Rule 28 of the Appellate Side Rules of Procedure 
of the Rangoon High Court is ultra vires so far as it 
contemplates that a Judge, other than the Judge who 
passed the judgment, may declare that a case isa fit 
one for appeal. , : 

Civil Miscellaneous Appeal against the. 
judgment ofMr. Justice Carr, dated the 20th 
May 1925, in Second Appeal No. 397 of 1924. 

Mr. U Ba Thein, for the Applicant. 

JUDGMENT. _ 

Rutledge, C, J.—An application was 

made to me for a declaration under s, 13 of 
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the Letters Patent that the judgment passed 
by Mr. Justice Carr on the 20th of May 1925 
in Civil Second Appeal No. 397 of 1924 was 
a fit one for appeal. 

From my reading of the terms of s. 13 I 
did not consider ihat I had amy power to 
give such a certificate. The learned Advo- 
cate for the applicant relied upon r. 28 of 
the Appellate Side Rule of Procedure of 
the Court. And ifr.28 is intra vires, it 
would appear that I had such power; but 
as I was not satisfied that it was intra vires, 
I referred the matter for the consideration 
of a Full Bench. 

- We have now heard the learned Advocate 
for the appellants in support of the validity 
of the rule. He contends that though the 
power is not given by s. 13 of the Letters 
Patent, that section must be read with s. 47 
and also s. 35, and that r. 28 was made 
under the powers not only of Letters Patent 
but also of s. 122 of the C. P. C. ands. 108 
of the Government of India Act, 1915. He 
also contends that r. 28 is in effect not an 
extension of the provisions of s. 13 since it is 
ouly to make provision for a Judge who 
either by death or incapacity through leave 
or other reasons is unable to give a certifi- 
cate. } 
ment.. The words ofs. 13 are:—“Notwith- 
standing anything hereinbefore provided 
an appeal shall lie to the said High Court 
from a judgment of one Judge of the said 
High Court: or one Judge of any Division 
Oourbss eis asana naen where the Judge, who 
passed the judgment, declares that the case 
is a fit one for appeal” and the section con- 
cludes “that the right of appeal from other 
judgments of Judges of the said’ High 
Court or of such Division Court shall be to 
us, our heirs or successors in our or their 
Privy Council as hereinafter provided.” The 
section gives in this one instance a very res- 
trictive right of appeal, namely, where the 
Judge, who passed the judgment, gives a 
certificate declaring that the case is a fit one 
forappeal. If it had been the intention of 
His Majesty to permit of any person other 
than the Judge who passed the judgment 
granting such certificate, it seems clear to 
me that he would have made provision by 
either omitting the words “who passed - the 
judgment” or by a special proviso that, in 
case the Judge for any reason was not avail- 
able such certificate could be given by any 
other Judge. That has not been done, be- 


cause the intention of the Letters Patent ` 


was to confine the ganting of a certificate 
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We are unable to accept this argu-- 


125 
to the Judge who actually heard the appeal 
and passed the judgment. 
` Section 47 of*the Letters Patent has no 
bearing upon the question before me. It 
gives the Local and the Ipdian Legislature 
power to amend the Letters Patent: It does 
not confer any such power upon the Judges 
of this Court or the Rule Committee. Sec- 
tion 35 of the Lettets Patent as wellass, 122 
of the C. P. C. and s.°108 of the Government 
of India Act, 1915, merely give this Court 
power to make rules and orders for the pur- 
pose of regulating proceedings in civil cases. 
This application is not merely a matter of 
procedure in civil cases, but is acase of 
widening the terms of the Letters Patent 
themselves and in amanner, in my opinion, 
repugnant to the terms of the Letters 
Patent. In my opinion r. 28 is ultra vires so 
far asit contemplates that a Judge, other 
than the Judge who passed-the judgment, 
may declare that a case is a fit one for 
appeal. 

1 answer the Reference accordingly. 

Brown, J.—I concur, 

Maung Ba, J.—I concur. 

N, H. Reference answered accordingly. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Second Orvin Apprar NO, 12 or 1925. 
December 22, 1925. 

Present :—Mr, Halbifax, A. J. C. 
MADHO RAO—PLAINTIFF—APPELLANT 
VETSUS 
JHAMA DHANGAR AND OTABRS— 

Drrenpant8—RisPonDENTS, * 

Possession, symbolical and detual, distinction between 
—C. P. Tenancy Act (XI of 1898), s. 4l—Absoluic® 
occupancy tenant—Lease of tenancy—Ejectment of 
lessee—Reinstatement of tenant when can be made— 
Application for reinstatement net made—Costs of 
ejectment not paid—Lapse of tenancy—Forcible posses- 
sion by tenant—Tenancy, whether can revive. 

The difference between symbolical and actual pos- 
session, according to the ordinary,use of the terms in 
reference to immoveable property, is a difference in 
the duration of possession only. Possession for a few 
seconds or for a day or atleast for some short bu? 
undefined period is called symbolical and for any 
longer period it is called actual. Otherwise there is 
no distinction, as all possession of immoveable pro- 
perty, and indeed ofall but the smallest pieces of 
moveable property, is symbolical. [p. 126, col. 2.] 

If the lessee of an absolute occupancy tenant is 
ejected from the holding by the landlord, the tenant 
is entitled under s. 4l of the O. P. Tenancy Act of 


.1898 to be reinstated in the holding only if he makes 


a deposit of the costs incurred by the landlord in pre- 
curing the ejectment and applies for reinstatement 
within one year of the dateof ejectment, the costs 
recovered by the landlord in the suit being taken into 
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account in ascertaining the costs of procuring the 
ejectment. The tenancy would lapse if no application 
is made accompanied by such deposit in spite of the 
fact that the tenant takes"forcible and wrongful pos- 
session of the land during the year instead of pursu- 
ing his legal remedy as indicated above, [p. 126, col. 2; 
P- 127, col, 1. 

- Appeal against a decree of the Addi- 
tional District Judge, Wardha, dated the 
13th November 1924, im Civil Appeal No. 
101 of 1924. 

Mr. W. R. Puranik, for the Appellant. 

_ Mr. D, T. Mangalmurti, for Respond- 
ent No.1. 


JUDGMENT.—The Hlaintiit-appeliant 
Madho Rao Kawre is the full owner of the 
village of Heora in the Wardha Tahsil. 
Jhama Dhangar the first defendant lives 
at Dongarkharda in the Yeotmal Tahsil and 
‘is, or at least was, the absolute occupancy 
tenant of two fields in Heora of which the 
total area is 7°81 acres and the total rent 
‘Rs, 6-8-0. Balkrishna and Suryabhan, who 
are mentioned in the case but are not 
parties to it, live at Heora and are Jhama’s 
caste-fellows and apparently related to him. 
Narayan Kunbi and his son Rama, the 
second andthird defendants, live at Heora 
but they have little real concern with the 
case, 

A chronological arrangement of the 
relevant facts, correctly set out in the judg- 
mentof the lower Appellate Court is as 
follows:— 
13th April 1939 Jhama gave a thirty- 

yearlease of his holding to Bal- 
krishna and Suryabhan for Rs. 400, 
llth January 1922 Madho Rao Kawre 

e filed Civil Suit No. 16 of 1922 

against Balkrishna and Suryabhan 
for a declaration that the lease was 
void against him. 

16th June 1922 .Madho Rao Kawre ap- 
plied inthe suit for permission 
to amend the plaint by adding a 
prayer for possession. (This was 
granted on 3rd July 1922). 

„ tb June 1922 Balkriahng and Surya- 
bhan executed a deed of release 
in favour of Jhama in respect of 
‘the lease for Rs, 250, (This was 
registered on 24th August 1922). 

17th July 1922 A decree for possession 
of the holding was passed in favour 
of Madho Rao Kawre against Bal- 
krishna and Suryabhan. 

+ 4th August 1922 Madho Rao Kawre 

o took possession of the holding ig 

execution of his decree, 
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‘filed on the 16th of June. 
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Subsequently Jhama re-took possession’ 
by giving a year’s batai lease to Narayan 
and Rama, and the malguzar filed the 
present suit for possession against the three’ 
of them on the 12th of September 1923, 

There has been much discussion of. the 
question whether the possession taken by- 
the plaintiff in August 1922 was symbolical 
or actual. There’is no such distinction: 
All possession of immoveable property, and 
indeed of all but the smallest pieces. of 
moveable property, is symbolical. The 
difference between the two kinds of posses- 
sion, according to the ordinary use of the: 
terms in reference to immoveable property, 
is a difference in the duration of the posses- 
sion only; possession for a few seconds, or for 
a day, or at least for some short but undefin- 
ed period, is called symbolical, and for any. 
longer period it is called actual. In tbis. 
case it is clear that Madho Rao Kawre™ 
took actual possession of the holding on 
the 4th of August 1922. He was dispossess- 
ed subsequently, but whether he- held 
possession for some seconds or some months 
is immaterial in this case; that question’ 
arises in such matters only in connection’ 
with the question of limitation. 

It isagreed that the rights of. the parties 
are governed by the Tenancy Act, 1898, It 
is also accepted that, under s. 52 of the 
Transfer of. Property Act, the’ unexpired: 
portion of the lease to J hama on the- 17th 
of June 1922 cannot affect the rights of the 
malguzar under the decree in. his suit for 
possession, which has to be considered .as 
In these circum- 
stances the very plain words of sub-s. (8) 
of s. 41 of the Tenancy Act, 1898, seem to 
me to make the success of the present suit 
for possession inevitable, The learned Addi- 
tional District Judge has apparently con- 
sidered the forcible and unlawful taking of 
possession by Jhama equivalent to his 
reinstatement by a Revenue Officer and the 
recovery from his lessees of the taxed costs: 
of the suit of 1922 equivalent to the payment 
by him of the cost incurred by the landlord 
in procuring the ejectment. 

The view is entirely impossible in itself, 
and it is directly opposed to the express 
words of the Statute. Under sub-s. (8) of 
s. 41, if within one year of the ejectment of 
his lessees Jhama had applied to a Revenue 
Officer for reinstatement and at the proper 


. time had deposited such sum as that Officer 


found to have been spent by the landlord 
in procuring the ejectment (in which find+ 
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ing the costs he recovered in the suit would 
naturally have been taken into aceount), he 
would have been reinstated in possession of 
the holding, But it is preposterous to hold 
that he could enforce this claim by force 
and without recourse to tha Revenue 
Officer. If there could be any doubt at all 
about such a matter, the concluding words 
„of the sub-section mentioned would set it 
.at rest; Jhama failed to make any applica- 
tion to a Revenue Officer within a year, and 
-his tenancy lapsed at the end of it, perhaps 
none the more but certainly none the less 
. because he had taken forcible and wrongful 
possession of the land during that year 
instead of pursuing his legal remedy. 

The decree of the lower Appellate Court 
will be set. aside and in its place a decree 
will issue ordering the first defendant 
Jhama to hand over possession to the 
plaintiff of the two fields mentioned in the 
plaint and to pay him the whole of the costs 
incurred by him inall three Courts in this 
suit. The three defendants will pay their 
own costs, The Pleader'sfee in this Court 
will be fifty rupees, 

G. R. D, 


N. E. Decree set aside. 


pah anana 
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BOMBAY HIGH COURT. ° e 
Szconp Civin APPEAL No, 40 or 1923. 
September 15, 1925. , 
Present:—Mr. Justice Fawcett and 
Mr. Justice Madgavkar. 
KASAMKHAN AHMEDKHAN 
MUJAWAR—P taIntirr—APPELLANT 


: Versus 
KAJI ISUB KAJI SHABUDIN— 
: DEFENDANT— RESPONDENT. 
Civil Procedure Code (Act V of 1908), s. 9—Suit to 
establish claim to perform urus and receive offerings at 
.dargah, whether maintainable. 4 
A suit toestablish aclaim to perform the urus 
ceremonies at a dargah and to receive and manage the 
offerings made at the dargah is a suit ofa civil nature 
and is maintainable. [p. 128, col. 2.1 
Second appeal from the decision of the 
District Judge, at Ratnagiri, in Appeals 
Nos. 21 and 22 of 1921, varying the decree 
passed bythe First Class Subordinate 
Judge, at Ratnagiri, in Civil Suit No. 164 of 
1919, 
Mr. Jayakar (with him Mr, H. V. Diva- 
tia), forthe Appellant. . 
Mr, G. N. Thakor (with him Mr. P, B. 
Bhingnre), for the Respondent. 


KASAMKHAN AHMEDKHAN‘V. 


. obstruction to his rights. 


KAJI 180B KAJI SHABUDIN. 137% 
JUDGMENT. 
Fawcett, J.—This is a suit relating to 
a dargah (shrine of a Pir in the village of 
Pawas. The plaintiff claims to be the 
descendant of the pir and sues for a declara- 
tion of his rights as a mujawar in respect 
of the dargah, and for an injunction against 
In the plaint he 
claims full propriftary rights over this 
dargha,; and the preperties appertaining 
to it. He also claims the sole right of 
conducting the urus or the annual festival 
and other religious ceremonies therein. The 
defendants, on the other hand, claim as 
kazis of Pawas the right of performing 
these ceremonies and to receive the navas 
or offerings made at it. “The main dispute 
was as to disposal of those offerings, The 
Trial Court granted the plaintiff a declara- 


tion that he was the present rightful 
-holder of the office of the mujawar but 


rejected his claim to the proprietorship 
over the dargah and moveables therein, 
This decree was confirmed by the District 
Judge on appeal, except that a declaration 


.that the Trial Judge made to the effect that 


the defendants (kazis) had no right of 
management over the dargah was struck 
out by the District Judge. Both Courts 


-have -held that, so far as the plaintiffs 


claim relates to the management of ths 
urus and other ceremonies and to* the 
disposal of the voluntary offerings made by 
devotees, it is not maintainable under s. 9 


.of theC. P. O. The plaintiff's appeal to 


this Court is pressed only as to this latter 
point, 

The first question is whether theeplaint- 
iff's alleged rights (a) to conduct certain 
religious rites at the time of urus, and (b) 
to appropriate the proceeds of the navas 
or offerings made by devotegs, less certain 
expenses, are barred because he claimed 
these rights as manager of the dargah and 
he has been held by both the lower Courts 
ao to be its sole fhanager, “as” he claimed 
to be. 

I do not think this is involved by tlee® 
pleadings. Plaintiff's main contention in 
the plaint was not a right of marfagament, 
buta proprietary right of ownership over 
the dargak, Accordingly Issue No. 3 deals 
with this question, and no issue was framed 
in the Trial Court as to the right to manage 
the dargah, though this question is discuss- 
ed in the Subordinate Judge's judgment 
and was agitated at the trial. The Subor- 
dinate Judge in summarizing the plaint 
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puts the claims (a) and (b) that I have 
mentioned above as ‘further claims’ to the 
claim of proprietary right§. Similarly, the 
District Judge in para. 2 of his judgment 

. separates the claims, and his decision goes 
no further than saying that the plaintiff 
- has not the sole right to manage the dargah 
property and the religious ceremonies con- 
- nected with it. ° 
. The second question is whether the 
lower Courts erred in holding that the 
plaintiff's suit is barred by s. 9, C. P. ©., 80 
far as it relates to religious services in the 
shrine and the voluntary offerings such as 
navas, 

As stated in both judgments the present 
dispute ‘arose ovér these navas offerings, 
and there were proceedings before the 
Sub-Divisional Magistrate and the Police. 
Such offerings, after they have been receiv- 
ed, are certainly “property”; and so far 
as there is a dispute between the plaintiff 
and the defendants (kazis) as to who is 
entitled to them, the suit seems prima facie 
maintainable, as stated in the Explanation 
to s.9, C. P. C., although the determina- 
tion of the disputed right may depend on 
.the decision of questions as to religious 
rites or ceremonies. 

The District Judge, in my opinion, goes 
too far when he says that offerings of a 
purély voluntary kind cannot form the 
subject of litigation. No doubt, when the 
holder of an offise brings a suit to recover 
the offerings received by an usurper for per- 
forming acertain ceremoney, it has been held 
that the suit will not lie, because(as explain- 
ed ineMulla’s Code of Civil Procedure, 3rd 
Edition, page. 23) the offerings must be taken 
to have been intended for the very person 
actually performing the ceremony, whether 
rightfully, or,wrongfully and further itis 
quite possible that no gratuities would have 
been given at allif the rightful owner of the 
office officiated at the ceremony instead of 
the usurper. But the Sresent suit is not of 
that description. Also it has been held 
that when a suit is in respect of a ‘mere 
dignity,’ the fact that voluntary offerings 
are made by the worshippers or votaries 
does not change the real character of the 
suit, cf. Narayan Vithe Parab v. Krish- 
-naji Sadashiv (1) and Nurudin Saheb v. Abas 
- Bavasaheb Zari (2). But I do not think this 
suit can properly be described as one of a 
«‘mere dignity.’ It certainly differs from the 

(1) 10 B. 233; 5 Jad, Dee. (x. s.) 543. 

. (2) 40 Ind. Cas, 338; 14 Bom. L, R, 573, 
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suit under consideration in Narayan Vithe 
Parab v."Krishnaji Sadashiv (1) which was 
in regard to an alleged right of precedence 
at the worship of a deity and a right to 
receive trifling gifts from the priest. 
Again itis not in respect of what may be 
called an“ itinerary” right’ over a'certain 
territory, such as formed the subject of the 
suits in Madhusudan Parvat v. Shree Madhav 
Teerth (8) and Nurudin Saheb v. Abas 
Bavasaheb Zari (2). The present suit is in - 
regard to a religious office attached toa 
shrine, and if the distinction suggested by 
Mr. Mulla at page 22 of his commentary for’ 
reconciling the decisions of this High Court 
is justified,« the suit is not barred. The 
distinction seems to me to be one, which 
‘supplies a good test between a suit for- a 
‘mere dignity’ and one for a ‘religious 
office’ and property appurtenant to such 
office. 


No doubt, there are some rulings which 
say that, if the office is one where no. fees 
are due but only voluntary offerings made 
by the votaries, the suit will not lie. But 
there is at any rate a clear differénce 
between a case where the person claiming 
such offerings has not actually performed 
the ceremony at which they are performed 
(to which I have already referred) and one 
where he has performed such ceremony. 
Here both plaintiff and defendants claim 
to be entitled to perform the urus cere- 
monies and to manage the offerings. In 
such a case there is clear authority for 
holding that the suit lies, viz, Sayad 
Hashim Saheb v. Huseinsha (4) and Krish- 
nama v. Krishnasami (5). In the latter 
case the Privy Council allowed the offerings 
to be treated as “wages” for the duty 
performed. Therefore, even if there is in 
law such a distinction, I do not think it 
applies to the present case. 


But I do not myself think there is really 
any sufficient ground for such a distinction 
between fees and voluntary offerings, apart 
from the case where the rightful owner of 
an office is suing the usurper to recover 
fees for ceremonies performed by the latter, 
and the case ofan “itinerary” office such 
asa preacher. Lagree with the dictum in 
-Sakharam Daji Ganpule v. Ganu Raghu 


(3) 1 Ind, Cas. 331; 33 B. 278; 11 Bom. L. R. 58. 

(4) 13 B. 429; 7 Ind. Dee. (N. s.) 286. ` 

(5) 2 M. 62; 3 Ind. Jur. 322: 3 Suth. P. O. J. 620; 6 
0. L. R. 201; 6 I. A. 120; 4 Sar. P, O. J, 28; 1-Ind, Dee. 
(ms) 315 (P, G). . | - 
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be uncertain and voluntary, still when they 
are made to a particular deity (or pir), 
they are the property of the temple (or 
shrine) concerned, and can‘be the subject- 
matter of a civil suit. But thg recipients 

- of such offerings are not necessarily the 
owners, and there is probably a trust in- 
volved, as pointed out in Manohar Ganesh 
Tambekar v. Lakhmiram Govindram (T) so 
that’ the suit in regard to these naras 
offerings may fall under the bar of s. 92 
(2), O. P. C., cf. Sakharam Daji Ganpule v, 
Ganu Raghu Gurao (6). 

I think that the lower Courts were con- 
sequently wrong in law in holding that the 
suit was not maintainable, so far as relates 
to the dispute about the right to perform 
the urus ceremonies and manage the pro- 
ceeds of this navas. 

I would remand the case for decision of 
the undetermined Issues Nos. 4,5 and 6 
treating them as limited to (a) the dispute 
about the navas and (b) the right to per- 
form urus religious ceremonies so far as 
it is necessary to decide (b) for determining 
(a). The findings with reasons to be re- 
turned within six months. 

Costs of this appeal reserved. 

Madgavkar, J.—I agree. 

Z. E. Case remanded, 

Cee Cas. 924; 23 Bom. L. R. 125 at p. 128; 45 


B. 683. 
(7) 12 B, 247; 12 Ind. Jur. 887; 6 Ind. Dec. Ty. e) 
650. 


PATNA HIGH COURT. 
First Crvit APPEAL No. 208 or 1922. 
January 19, 1925. 
Present:—Sir Dawson Miller, Kr., 
Chief Justice, and Mr. Justice Foster. 
TOFA LAL DAS—Puarntirr— 
APPELLANT 
versus 
Syed MOINUDDIN MIRZA AND OTHERS— 
DEFENDANTS— RESPONDENTS. 
Limitation Act (IX of 1908), Sch. I, Arts. 62, 96— 
Suit falling within purview of two Articles—Rule ap- 
plicable—Relief based on mistake—Limitation, com- 
mencement of. - . a 
Where the- relief claimed ina suit is covered by 
two Articles of the Schedule to the Limitation Act, 
one being of general import ard the other of special 
import applying tothe particular facts of the case, 
the per Article must govern the suit. [p. 18], cols, 
1&2. : ; 
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Where, however, two Articles limiting the period 
for bringing a suit are wide enough to include the 
same cause of action and neither of them can be said 
to apply more specifically than the other, that which 
keeps alive rather than that which bars the right to 
sue should generally, and apart froni other equitable 
considerations, be preferred. .[p2132, col. 2.] : 

Article 62 of Sch I to the Limitation Act isa gene- 
ral Article covering all cases for money had and 
received by the defendant for the plaintiff's use. It 
would apply to cases of money received upon a con- 
sideration which happens to fail or of money right- 
fully received by the defendant for the plaintiff's use 
but wrongfully detained as also for money obtained 
through extortion, deceit or oppression as well as to 
the case of money paid by mistake. Some of these 
cases are provided for by specific Articles in the Sche- 
dule to the Limitation Act and in such cases the 
special provision would govern the suit rather than 
the aa provision_contained in Art. 62. [p. 131,; 
col. 2. g 


The intention of the] Legislature is that in cases. 
where the relief sought in a suit is based on mistake 
the period of limitation should run from the time when 
the mistake is first discovered even if some other 
Article in the Schedule to the Limitation Act should 
be wide enough to include the cause of action. Such 
cases, therefore, would be governed by Art. 96 and 
not by Art. 62 of Sch. I to the Limitation Act. [p. 
132, col. 1.) 

Appeal against a decision of the Sub- 
ardinate Judge, Purneah, dated the 3lst 
May 1922. : 

Messrs. L. N. Singh and S. N, Husain, for 
the Appellant. 

Mr. K. Husnain, for the Respondents. 

JUDGMENT. 

Miller, C. J.—-The plaintiff, whoris the 
appellant in this appeal, was the painidar 
of a share in two villaggs comprising part 
of the Khagra Estate situate in the Purneah 
District of this province and owned by 
two brothers Syed Mohiuddin Mirza and 
Syed Moinuddin Mirza each of whom 
owned a separate 8-annas proprietary share. 
Shortly before July 1921, when the prestnf 
suit was instituted Syed Mohiuddin died 
and the persons impleaded as defendants 
in this suit are the surviving brothers 
Syed Moinuddin and the executor, the- 
widow and the daughter of the deceased 
brother, . ee 

The suit was instituted fo recover back 
with interest a sum.of Rs. 5,312-8-0 peié 
by the plaintiff to his landlords as cess in 
excess of the amount for whith he was 
legally liable for the Mulki years 1318 to 
1325 and half of the year 1326 which 
comprise a period between the first half of 
1910 and the second half of 1918 A. D. (jam 

The patni taluk which the plaintiff held 
was. ageecsed in the Collectorate rolls in 
or just before the year 1910: at a valuation 
of Rs. 7,714 to take effect from the begin- 


€ 
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ning of the year 1318 M. S. As the cess 
demanded by the landlords and ‘paid by 
the plaintiff had been cadculated on a 
valuation of Rs. 17,714, the annual cess 
paid to -the landlords based upon the 


larger valuation «was Rs. 974-16 whereas 


thé proper amount payable on the actual 
valuation was Rs. 3494-1-6 The excess 


payment, therefore, was Rs. 625 for the first 


eight years and half ofthat amount for the 
last year by which time the mistake -had 
been discovered. 

The plaintiff alleged in his plaint and 
proved by his evidence that the larger 
sum was represented to him as the correct 
valuation by the landlords’ Muharrir Man- 
mohan Das, who produced a copy of the 
cess valuation roll showing the valuation 
as Rs. 17,714 and that he paid on that 
valuation. He also deposed that be did 
not himself receive from the Collector a 
copy of the valuation roll. It dppears from 
the evidence given by the plaintiff and 
his son that he acted upon the representa- 
tion made on behalf of the landlords and 
had no suspicion that the valuation was 
not correct. In this plaint he further alleg- 
ed that the landlords’ valuation roll had 
been. fraudulently altered so as to make 
the valuation appear to be Rs. 17,714 in- 
stead of Rs. 7,714 and that they fraudulent- 
ly- induced the plaintiff to pay on that 
valuation. A criminal proceeding was in 
fact instituted before the District Magis- 
trate against the Manager of the Khagra 
Estate, Mr. P. W. Duff, in 1919 but as-no 
criminal offence against him could be 
proved the proceedings were withdrawn 
and in the present suit the charge of fraud 
has not been persisted in. It is the fact, 
however, that the defendants’ copy of the 
cess valuation roll shows the valuation as 


. Rs. 17,714 and mot Rs. 7,714 as appears in 


the Collectorate rolls, It should also be 
mentioned that in proceedings before the 
Collector on tha 13th June’ 1919 at the in- 
stances of the plaiftiff the Collector passed 
order that the Khagra Estate should be 
iniormed that the correct valuation of the 
plaintiff's. tenure in the cess roll was 
Rs, 7,714 and not Rs. 17,714 as appeared in 
the landlords’ copy. 

The defendants in their written state- 
ment denied the charges of fraud and 
maintained that the correct valuation was 
the larger figure and not the smaller. and 
that the cess was payable upon a valua- 
tion of Rs, 17,714, They further pleaded 


. 


TOFA LAL DAS V. MOIWUDDIN MIRZA, 


[93 I. O. 1998] 


that the „suit was barred by limitation. 
The learned Subordinate Judge of Pur- 
neah before whom the case came for trial 
found that the correct valuation was that 
pleaded by-the plaintiff. As the charge 
of fraud had been abandoned, he found 
that the charge had not been substantiat- 
ed. On the question of limitation he 
found that Art, 62 of the Limitation Act, 
as contended by the defendants, was 
applicable and that Art. 96, as contended 
by the plaintiff, did not govern the case 
and that the claim was: barred in respect 
of any cess paid more than three years 
before the commencement of the suit. 
It followed, therefore, that the only sum 
recoverable was the sum of Rs. 312-8 paid 
on the 19th November 1918, the claim for 
the earlier payments made more than three 
years before the commencement of the 
suit, being barred by. limitation. He ac- 
cordingly passed a decree for Rs. 312-8-3 
together with interest at 12 per cent. per 
annum from the date of payment to the 
date ofthe suit amounting to Rs. 99-8-0 
making Rs. 412 in all and allowed 6 
per cent. per annum interest upon the 
decretal amount from the date of the decree 
to the date of realisation. ; 
- From this decree the plaintiff has ap- 
pealed and contends that Art. 96 of the 
Limitation Act and not Art. 62 as found 
by the learned Subordinate Judge is appli- 
cable. Article 62 relates toa claim for money . 
received by the defendant for the plaintiff's 
use and prescribes a limitation period of 
three years from thedate when the money 
is received. Article 96 applies to a suit for 
relief on the ground of mistake and the 
period of limitation therein prescribed is 
three years from: the date when the mistake 
becomes ‘known to the plaintiff. It follows, 
therefore, that if the latter Articleis appli- 
cable the plaintiff is entitled to recover the 
whole sum claimed as the mistake was not 
discovered until within three years from 
the date of the suit. Apart from the ques- 
tion as to which Article applies on the as- 
sumption that the excess payments were 


made by reason of a mistake on the part of .- 


the plaintiff, it has been contended on be- 
half of the defendants that the relief 
claimed in the plaint. is based not upon 
mistake but upon fraud and that the case 
of fraud has failed. The relief claimed 
in the plaint is framed as follows:—“The 
plaintiff prays for the following reliefs :— 

» (a) A decree may be passed in favour of 
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the plaintiff against the defendants for 
the refund of Rs. 9,606-4-0 as principal and 
interest as per account given below on 
account of the excess amount realized from 
him by the defendants’ estate.” 

Clauses (b) and (c) relate to costs and any 
other relief to whichthe plaintiff may be 
deemed entitled. It is true that in the 
body of the plaint where the facts are set 
out it is alleged that the landlords fraudu- 
` lently realised from the plaintiff the excess 
, amount every year and that the defend- 
ants are liable to refundthe same. Atthe 
same time para. 2 of the plaint alleges that 
the manager and amlus of the Jandlords 
showed the karpardaz and son Of the plaint- 
. iffa valuation roll with an entry of Rs.17,714 

as the valuation on account of their patni 
mahal and after having assured them 
collected from the plaintiff cesses accord- 
ing to the said valuation and the. plaintiff 
continued to pay cesses according to the 
valuation as represented “and assured by 
the managerand amlas of the landlords, 
and in para. 4 itis alleged that*the plaint- 
iffs suspicion having been aroused he 
obtained acopy of the valuation roll on the 
12th April 1919 and on perusal of it, it tran- 
spired that the correct valuation was 
Rs. 7,714 and that he afterwards claimed 
back į the balance overpaid. The actual 
relief as claimed is not stated to be baged 
either upon mistake or fraud but must bë 
‘taken as based upon the facts alleged in 
the body of the plaint. In substance the 
plaint makes outa caseof mistake induc- 
.ed by the representations of the defendants 
or their servants and whether these repre- 
sentations were fraudulent or not, the 
ground upon which the plaintiff is entitled 
to recover, if at all, is that the payment 
was made under a mistake of fact as to his 
liability. Even in cases of fraud the founda- 
tion of the claim is based upon mistake, for 
if the alleged fraud did not deceive the 
plaintiff he would not have any cause of 
action. Itis true the charge of fraud. has 
failed but the case of mistake has been 
amply proved and, in my opinion, the plaint 
is comprehensive enough to cover the relief 
claimed on that ground. 

It remåins to consider which Article of 
the Limitation Act governs the present case. 
It is well-established that where the relief’ 
claimed is covered by two Articles of the 
Schedule, one being of general import and 
the other of special import applying to the 
particular facts of any ‘case, the latter 
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shall govern, Article 62 undoubtedly 
covers many more cases than those of 
money paid under a mistake of fact. It is. 
a general Article covering all cases ` covered 
by the well-known action in English Law 
for money had and received by the defend- 
ant for the plaintiff's use. Jt would apply 
to cases of money received upon a con- 
sideration which happens to fail or of 
money rightfully received by the defend- 


- ant for the plaintiff's use but wrongfully 


detained asalso for money obtained through 
extortion, deceit or oppression as well as . 
to the case of money paid by mistake. 
Some of these cases are undoubtedly pro- 
vided for by later Articles in the Schedule. 
Instances will be found in Art. 87 which 
relates to suits by the assured to recover 
premia paid under a policy voidable at the 
election of the insurers. Article 89 which 
provides for suits by a principal against his 
agent for moveable property received by 
the latter and not accounted for and Art. 97 
which relates to suits for money paid 
upon an existing consideration which after- 
wards fails. In each of these cases the 
commencement of the period of limitation 
is differentfrom that provided in Art. 62 
and the provision made with regard to the 
special cases would govern rather than 
that provided as to the commencement ‘of 
the period of limifation in Art. 62. If 
Art. 96 provided specifically for the case 
of a suit to recover money paid under a 
mistake and nothing more, there could be . 
no doubt that that Article rather than Art. 
Article 
96, however, is itself an Article of general 
import and covers all cases in which relief e > 
is sought on the ground of mistake, It 
would, for example, cover the case ofa suit 
for rectification of a documertt on the ground 
of mutual mistake and other reliefs relat- 
ing to moveable as well as immoveable pro- 


perty. ° . œ 

In Mathura Nath Kundu v. Steel (1), a 
suit by a tenant to recover from the lang-e 
lord a sum of money paid in excess of the 
amountdemandable for cess, the High Court 
at Calcutta applied Art. 96; but in that case 
it does not appear to have been contended © 
that Art. 62 was applicabe. In Hanuman 
Kamat v. Hanuman Mandur (2) the claim 
was to recover purchase-money on the 
ground of failure of consideration. Their 


(1) 12 O. 533; .6 Ind. Deo. (N. s.) 362, 
(2) 19 C. 194: 18 I, A. 15]; 6 Sar, PLO. J, 91; 9 
Ind, Des, (N: 6.) 527, 
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Lordships held that if there never was any 
consideration from the beginning’the price 
paid was money had and seceived within 
Art. 62 but they were inclined to think that 
the consideration did not fail at once so as 
to render the contract void but only when 
the purchaser could not obtain possession 
of the property and that the consideration 
then failed so that. the case appeared to 
them to come within Art. 97. It was not 
necessary, however, to decide definitely. 
which of these Articles should be applied 
asin either case the suit was barred. In 
Dharamchand v. Gorelal (3), a case de- 
cided in-the Court of the Judicial Commis- 
sioner of Nagpur, the claim was ‘to re-cover 
the purchase-price-paid for a house and 
it was held that in such a case it was only 
where the sale was void ab initio that Art. 
62 applied but where the consideration sub- 
sequently failed Art.97 being more speci- 
fic would govern. But no care has been 
drawn to our attention in which it was 
directly determined whether Art. 62 or 
Art.-96 should be preferred in a suit to 
recover money paid by the plaintiff to the 
defendant by mistake in excess of the 
amount legally due. It has been determined 
by the High Court at Madras that relief 
sought on the ground of fraud within the 
meaning of Art. 95 is governea by that 
Article and not by Art. 62 or Art. 97. See 
Punnayil Kuttu v. Raman Nair (4). 
On the whole I am of opinion that the 
intention of the “Legislature was that in 
cases where the relief is based on mistake 
“the period of limitation should run from 
the time when the mistake was first dis- 
covered even if some other Article in the 
-Limitation Act should be wide enough to 
include the cause of action. - Otherwise in 
many: cases the relief would be barred þe- 
fore the plaintiff could possibly be aware 
that he hada right to sue. The remedy 
“in such a case as’ the present is provided 
‘by s. 72 of the .ContracteAct which enacts 
that a person to whom money has been 
«paid or anything delivered by mistake or 
under coercion must re-pay or return it, 
and it segms to me reasonable to suppose 
that it was not the intention of the Legis- 
lature in passing the Limitation Act to 
take away that remedy in the case of money 
paid under mistake merely because the 
mistake remained undiscovered for three 
years from the date of payment, Moreover, 


3) 47 Ind, Cas.886, 
(a 31 M. 230; 18 M, L. J. 19; 4 Y; L.T, €0, 
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consider that in giving effect toa Statute 
of Limitations if two Articles limiting the 
period for bringing the suit are wide enough 
to include the same cause of action, and 
neither of them can be said to apply more 
specificallysthan the other, that which keeps 
alive rather than that which bars the right 
to sue should generally, and apart from 
other eyuitable considerations, be preferred. 
This applies, I think, with particular force 
to a case like the present where, if Art. 62 
should be held to govern, the plaintiff 
through no laches or delay on bis part 
would be deprived of his remedy before he ` 
could reasonably become aware that he had 
a remedy at all. 


It was argued, however, that the plaint- 
iff ought to have been aware all along 
that the correct valuation was the lower 
figure because hiscopy of the cess valua- 
tion roll must have disclosed it. Asagainst 
this the plaintiff deposes that he. never re- 
ceived a copy of fhe revised valuation roll 
in 1910 but accepted the correctnéss of the 
defendants’ “copy whilst the - defendants’ 
witness Manmohan Das alleged - that the 
plaintiff bad a copy of his own and that 
the valuation there mentioned was also 
Neither of the copies 
was produced in evidence but whichever 
version be correct there can be no doubt 
that the plaintiff was acting under a bona 
fide mistake in making the excess payment. 
Nor is there any reason to suppose that 
the plaintiff, if he was aware of the correct . 
valuation, 28 he must have been if he re- 
ceived a correct copy of the register, would 
voluntarily pay cess based upon a larger 
figure. i 


It was also argued that the cess was in 
fact paid ‘under legal process and, there- 
fore, could not be recovered back until the 
decree or order compelling payment had 
been set aside. The argument rests solely 
upon an answer given by the plaintiff in 
cross-examination that his rents were 
usually realised under the patni sale law. - 
What the exact significance of this state- 
ment may be is left in doubt, but the 
point was never taken either in the plead- 
ings or before the Judge in the Trial Court, 
nor was any issue framed with regard to 
it before the trial. There is,in my opinion, 
no evidence sufficient to -justify a finding 
that the excess payments made in this case 
were made under legal compulsion, Lam 
of opinion that the claim is governed by 
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Art 96 of the Limitation Act and that the 
suit is not time-barred, 

A preliminary point was taken on behalf 
of the defendants that the appeal had abated 
as against the representative of Syed Mohi- 
uddin Mirza and that as the cause of action 
did not survive against his brother, the 
defendant No. 1, the suit could not proceed 
and was defective for non-joinder of parties. 
When the suit was instituted Dr. A. C. 
Taylor, the 2nd defendant, was the exe- 
cutor of the late Syed Mohiuddin’s estate 
and was properly impleaded as his legal 
representative. His widow and daughter, 
the 3rd and 4th defendants respectively, 
were also joined on the ground that they 
were his heirs. On the 27th October 1922 
after the decree had been passed in the 
Trial Court and pending the appeal to 
this Court Dr. Taylor died. Within 90 
days of that date, namely, on the 8th Janu- 
ary 1923, before another -executor or ad- 
ministrator had been appointed, the plaint- 
iff applied tothe Registrar of this Court 
to substitute in place of Dr. Taylor the 
3rd and 4th defendants, who were already 
on the record, as the legal heirs of the 
deceased Syed Mohiuddin and an order was 
passed on the 10th January as follows :— 

“Let it be noted that the heirs of the 


deceased respondent No. 2 are already pn 
. 


the record,” 

Subsequently, sometime before the 4th 
May 1923, Mr. T. N. Patridge was appoint- 
ed administrator of the estate in place of 
Dr. Taylor but no application to substitute 
him in place of the former executor was 
made and Syed Mohiuddin, it is contended 
is not properly represented in this appeal, 
which has accordingly abated as against 
his legal representatives. The proper per- 
son to substitute failing the appointment of 
a successor to Dr. Taylor to administer the 
estate, it was argued, was the legal repre- 
sentative of the late executer and not the 
widow and daughter and even after Mr. 
Patridge's appointment noapplication was 
made to bring him on the record. It was 
contended on behalf of the defendant No, 1 
that the whole appeal failed for defect of 
parties in the absence of the legal repre- 
sentatives of Syed Mohiuddin as the right 
to sue did not survive against the defend- 
ant No. lalone. This argument, however, 
cannot prevail, for it is conceded that 
each ofthe brothers held a separate half 
share inthe estate.e We held, therefore, 
that the appeal ceald proceed at least 
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against the Ist, defendant to recover 
his half share of the excess payments. 
We accordingly directed the appeal to 
continue. The defendants Nos. 3 and 4 
have not appeared to contest the appeal 
but we intimated that we should like to 
hear what Mr. Patridge had to say on the 
question of abatement if the appellant 
took steps to bring him before the Court 
without delay. An application to set aside 
the abatement was subsequently filed at 
the end of last term before judgment was 
delivered and we reserved our judgment 
on the meritsof the appeal until Mr. Pat- 
ridge, the successor to Dr. Taylor, should 
have been served and given an opportunity 
ofappearing and being heard on the ap- 
plication. Hehas now appeared and op-- 
poses the application. He contends that 
the appeal abated as against the estate of 
Mohiuddin which he now represents and 
that the abatement should not be set 
aside. It should be mentioned that the 
present suit wastried and heard together 
with a rent suitin which Dr. ‘Taylor as 
executor of Mohiuddin was plaintiff and 
the present appellant was defendant. The 
appellant appealed to this Court from the 
decree in both those suits which were de- 
termined by the same judgment in, the 
Trial Court. The appeals were by order of 
the Registrar declared analogous and were 
heard together. We have delivered a 
separate judgment in the rent appeal. The 
widow and daughter were not plaintiffs in 
that suit. Buton the deathof Dr. Taylor 
an application was made to substitute 
them in his place as respondents in the 
appeal on the ground that they were the 
heirs and legal representatives of Mohiud- 
din. For some reason service of notice of 
the application was not effected upon them 
and on Mr. Patridge’s appointment a few 
months later the application was renewed 
and he was substituted as respondent in 
place of Dr. Taylor in the 
rent suit. 

The appellant contends in the fixst place 
that as the appeals were made analogous it 
was not necessary to effect substitution in 
both appeals. lam unable to accede to 
this argument. ‘The effect of an order de- . 
claring that appeals are analogous is mere- 
ly that they shall ba heard together. It 


has not the effect of consolidation and an “ 


order passed inone does not govern the 
other unless expressly stated. 
Ji is next contended that the appeal has 


appeal in the, 6 
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not abated and, even ifit should. be held 
that it has, there wassuffiient cause within 
8, 5 of the Limitation Act for not applying 
to set aside the abatement sooner. The 
provisions of that section are applicable by 
O. XXII, r. 9 (3) to an application under the 
earlier part of the same rule to set aside an 
abatement. : 
. Now there can be*no doubt.that the ap- 
pellant was not guilty ofany laches in 
applying for substitution after Dr. Taylor's 
death. He was certainly ina difficulty as 
no one had been appointed to sueceed Dr. 
Taylor. Heapplied in proper time to sub- 
stitute the heirs and the order of the 10th 
January 1923 was passsd. In his petition 
hesays that he was misled by the order 
. of the 10th January 1923 which he consider- 
ed as tantamount to acceptance by the 
Court of the heirs of Syed Mohiuddin as 
the proper persons to represent him after 
the executors death, and as those parties 
‘are still alive, the appellant did not think 
it necessary to bring Mr. Patridge on the 
record even after his appointment as admini- 
strator of Mehiuddin's estate. I confess that 
‘there is considerable force in this argument. 
I will assume that the heirs were not the 
proper legal representatives and that pend- 
ing the appointment of Dr. Taylor's succes- 
sor, the proper person would have been his 


executor if he had one or his legal repre-e 


‘sentative whoever he might be. Neverthe- 
less by O. XXII, r. 4, sub-r, (1) when one 
of two defendants dies and the right to sue 
.does not survive against the surviving 
deferrdant, the Court shall, on an applica- 
tion made in thak behalf,cause the legal 
„representative of the deceased defendant 
to be made a party and shall proceed with 
the suit. By sub-r. (2) of that rule, any 
person so made a party may make any 
defence appropriate to his legal character 
as legal representative of the deceased de- 
fendant. By sub-r. ($, where within the 


time limited by law no such application is- 


° emade under sub-r, (1), the suit shall abate as 
against the deceased defendant. No ques- 
tion wis raised as to whether the heirs 
were the legal representatives of Mohiud- 
din. Ifit had been it was the Court’s duty 
under O. XXII, r. 5, to decide that question. 

* The appellant contends that the order of 
the 10th January 1923 was an order sub- 

e stituting the heirs asthe legal representa- 

tives and the proper persons to defend the 

suit under O. XXII, r. 4. The order does 
notin terms decide that they are the legal 
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representatives but merely notes’ that the 
heirs of Mohiuddin are already on the 
record. The object of this was no doubt 
to intimate that service of notice upon 
them of the application for substitution. 
was not necessary. The appellant took 
this as a direction of the Court on an appli- 


‘cation under r.4 thatthe heirs were the 


proper legal representatives. I think it is 
clear that the appellant was misled, and 
nat unnaturally misled, as to the legal 
effect of thisorder. It cannot be said that 
he was guilty of laches in the matter as he 
did in fact take steps in the rent suit to 
bring Mr. Patridge on the record after Dr. 
Taylor's death,.and it may be assumed that 
had he not been misled by the order of the 
10th January 1923, he would have taken 
similar steps to bring Mr. Patridge on the 
record in the present suit also., Whatever 
may be the legal effect of that order, I 
think that the appellant was misled by it 
and should be entitled unders. 5 of the. 
Limitation Act to have the abatement, if 
there was an abatement, set aside. Mr. 
Patridge has now been brought before the - 
Court and it cannot be said that the interest 
which he represents, that is, the estate 
of Mohiuddin, has been in any way preju- 
diced by, what has happened. He has been 
given an opportunity of arguing the appeal 
oh the merits, but the learned Vakil who 
represents him and who argued the case 
fully on behalf of the lst defendant does 
not desire toadd anything on his behalf 
in addition to the arguments he has already 
put forward. In these circumstances I 
think the proper order to. makeis that Mr. 
Patridge should be substituted as respond- 
ent in place of the widow and daughter of 
the late Syed Mohiuddin “Mirza in this 
appeal and that the abatement, if it has 
taken place, should be set aside. 

The result is that the decree of the 
learned Subordinate Judge will be varied 
by ordering that the. respondents Syed 
Moinuddin Mirza and Mr. Patridge as 
administrator of the estate of the deceased 
Syed Mohiuddin Mirza are liable severally 
for a moiety of the sums paid in excess of 
the amounts of cess due for the years 1318 
to 1325 M. S. amounting to Rs. 5,000. In 
the circumstances these sums will carry no ` 
interest up tothe dateof this decree but 
interest at 6 percent. per annum will be 
payable on the amount awarded here- 
under from this date up to the date of 
realisation, ae ` ; 


‘(93 1. C. 1926) 
The appellant is entitled to the costs of 
this appeal from the ist defendant who 
alone has contested the appeal. Hach 
party will bear his own costs of the appli- 
cation for setting aside the abatement. 
Foster, J.—I agres. 
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BOMBAY HIGH COURT. 
SEGOND Crvin APPBAL No. 39 or 1923, 
September 5, 1935. 
Present:—Mr. Justice Fawcett and 
“Mr. Justice Madgavkar. - 
KASAMKHAN AHMEDKHAN 
Mujawar—DureNnDANT—APPELLANT 


versus 
KAJI ABDULLA KAJI MAHAMAD— 
PLAINTIFF —RESPONDENT. 

Muhammadan Law--Custom, how far binding—Kazi, 
office of, whether heritable. 

Custom is recognised as one of the sourees of 
Muhammadan Lew under certain conditions, if it is 
not unreasonable, nor against public policy, nor against 
the recognised principles of the Muhammadan Law. 
(p. 136, col. LJ 

Under the Muhammadan Law, a Kazi is ordinarily 
to be appointed by the Sovereign, and that law does 
not recognise the right of any person to be appointed 
as Kazi merley because of heredity, i.e. his being 
the son or other “descendant of a previous Kaži. 
{p. 136, cols. I & 2.] 

A custom by which a person could claim an_exclu- 
sive right fo officiate by reason of his being a heredi- 
tary Kazi would be opposed to Muhammadan Law. 
[p. 136, col. 2.) 3 i 

Second: appeal from a decision of the 
District Judge at Ratnagiri, in Appeal 
No, 39 of 1921, amending the decree passed 
by the First Class Subordinate Judge at 
Ratnagiri, in Civil Suit No. 197 of 1919. 

Mr. Jayakar, (with him Mr. H. FV. 
Divatia), for the Appellant. - 

Mr. G. N. Thakor, (with him Mr. P. B. 
Shingne), for the Respondent. 

JUDGMENT. ` 

Fawcett, J.—In this case the plaintiff, 

as representative of the Kazi community of 
' Pawas, sets up an exclusive right of offi- 


ciating at weddings, funerals and other’ 


religious rites amongst the-Mussalmans of 
Pawas. Recently there appears to have 
been a dispute in connection with the 
darga of this village between two sects of 
Muhammadans there, namely, the Kazis 
and Dakhanis, and admittedly, until this 
dispute arose, the Kazi community of 
Pawas has, fora large number of years, as 
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held by the two lower Courts, exercised 
this right of officiating. The defendant, 
who is the mujawar of the darga, has 
officiated on various occasions, so the plaint- 
iff sues fora declaration of his exclusive 
right to officiate; for an injunction against 
disturbance of his officiating as a deputy 


‘appointed by the Kazis; and to recover a 


certain sum as damages for the defendant 
wrongfully officiating and getting the 


` customary fees. 


The main issue in the case was worded ` 
as follows: “ Whether the plaintiff as re- 
presenting the Kazi community of Pawas 
proves Kazi’s exclusive right to officiate at 
marriage ceremonies and at death rites as 
alleged?” The Trial Court held that the 
plaintiff had the exclusive right, not only 
to officiate at marriages, etc., but also to 
write and register marriage contracts and 
divorces amongst Muhammadans of Pawas 
when they are‘reduced to writing; that he 
had also the right to charge a fee of Rs. 2-8-0 


for every such marriage; that he had a 


right to officiate at death rites amongst 
that community and, when certain prayers 


are recited, to charge his customary dues . ; 


for the same; and that he had a similar 
right also as to divorces. 

On appeal the learned District Judge 
substantially concurred with the view taken 
by the lower Court as to plaintiff's exclu- 
sive right, but decided that the rigats 
could only properly be declared in regard 
to marriage contrasts and divorces. He 
confirmed that part of the decree of the 


lower Court and deleted the rest ofit, and 


the plaintiff was awarded Rs. 10 against the 
defendant as damages. 

The main finding of the lower Appellate 
Court is that the plaintiff is the Kazi of 
this villageand, though not appointed as 
such by the State, up to the dispute about 
the darga the Kazis have inyaxiably officiat- 
ed at the religious rites in question. He 
goes on to say :— . 5 

“What the defendants seek to prove. Dy 
oral evidence is thata Mussalmąn has got 
absolute freedom to choose his own priest. 
As far as the Kazi’s right to officiate at 
every wedding goes, the learned Subordi- 
nate Judge did not hold it established. 
Muhammadan Law does not require the 
presence of a priest at a wedding or 
divorce, The evidence in the case is ndt 
sufficient to establish that custom has alter- 
ed this provision of personal Jaw and made. 
the presence ofa Mulla or Kazh essential, - 
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Mr. Tyabji in his Muhammadan Law ques- 
tions whether custom cane make such an 
alteration. But apart from the giving of 
benediction and such regular priest's work 
contracting partiescan and often do have 
the marriage contract drawn up in writing 
and registered in the Sigil. I agree with 
the learned Subordinate Judge that parties 

“can choose any priest they like for the 
reciting of-formulas and giving of bene- 
diction, but as far as the notary’s work is 
concerned, it is the Kazi’s function, and 
when long custom has confirmed the plaint- 
iff Kazis in that right it cannot be infringed 
by other parties.” 

Now in second appeal the finding that 
there is a custom of the kind in question 
should not be interfered with unless either 
the evidence in support of that custom is 
‘legally insufficient to establish it or the 
necessary requisites for the validity of a 
custom are not established. There is un- 
doubtedly evidence to justify the finding 
that, until the dispute about the darga, 
the Kazi community at Pawas invariably 
officiated at religious rites of the Muham- 
madan community at this village, so that, 
I think, the finding is not open to attack 
on the first ground that I have referred to. 
But the question still remains whether the 
custom held proved, in so far as it gives an 
exclusive right to these Kazis to write and 
register marriage, contracts and divorces, 
is one that is valid. It is contended 
by the appellant, as it was in the lower 
Courts, that such a custom is opposed to 
Muhammadan Law, and this is the main 
question that we have to consider. I think 
the Subordinate Judge has rightly stated 
the relation of custom to Muhammadan 
Law. He says: 

“ But custom {‘urf’)is recognised as one 
of the sources of Muhammadan Law under 
certain conditions, especially if it is not 
unreasonable; nor against public policy, 
nor against the recognised principles of 

Muhammadan Law. The question, 
therefore, is whether such a custom is 
proved in this case and how far it can be 
given effect to.” : 

a Now the main contention of Mr, Jayakar 
for the appellant can be summed up in 
this way. Under the Muhammadan Law, 
a Kazi is ordinarily to be appointed by 
the Sovereign, and that law does not re- 
cognise the right of any person to be ap- 
pointed as Kazi merely because of here- 
‘dity, t.e, his being the son_or ‘other 
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descendaht of a previous Kazi. . That is a 

position which is certainly supported very 

considerably by previous rulings of this 

Court. The first case that I would refer 

to is Jamas walad Ahmed v. Jamal walad 

Jallal (1), which was with regard to a suit 

of similar kind brought by a Kazi to 

recover certain fees appertaining to his 

office, that were received by the lst defend- 

ant from the 2nd and 3rd defendants and 

to restrain the Ist defendant from disturb- 

ing the plaintiff in that office. Sir Michael 

Westropp, ©. J., in delivering the judg- 

ment of the Court at page 636*, says :-— 

“The Muhammadan Law does nót seem to 

regard the office of Kazi as hereditary.” 

He then cites certain authorities in support 

of that view. Then he mentions that the 

plaintiff in that case has neither proved 

nor alleged any local custom that the 

office of Kazi should be hereditary, and 

referred to the fact that in a previous suit, 

in which he had made such an-attempt, he 

had failed. Hethen proceeds (page 637*) : 

“Our decision simply is that the ordinary 

Muhammadan Law does not recognise 

hereditary Kazis, and that there are not 

any circumstances in this case which lead. 
us to think that there is a local custom in 

Havri opposed or constituting an exception 
to the ordinary rule of Muhammadan Law `’ 
as fo Kazis.” Again further on he says 
(page 637*): “It issufficient for us to say 
that, this not being a suit for land, but in . 
respect of a disturbance in an alleged 
hereditary and exclusive office, we see no 
reason for holding that the plaintiff has 
established his right to hold that office 
hereditatily and in opposition to thesordi- 
nary law of his co-religionists." In that 
case there certainly is a suggestion that 
a custom by which a person could claim 
an exclusive right to officiate by reason of 
his being a hereditary Kazi would be op- 
posed to Muhammadan Law. 

"In the subsequent case: of Daudsha v. 
Ismalsha (2) the same question arose. 
There the plaintiff sued for a declaration 
that he had the exclusive right to perform - 
the duties of Kazi and to take all the - 
profits of the office in the town of Wai. The 
defence of the defendant was that he was 
the authorised Kazi of Wai, and that, 
therefore, no other person was entitled to 
-hold that office. Sir Michael’ Westropp 
(1) 1 B. 633; 2 Ind. Jur. 17; 1 Ind. Dee. (N. 8.) 420. 
(2) 3B. 72; 3 Ind. Jur. 418; 2 Ind. Dec. (N. 8.) 48. 
*Pages of 1 B.— [Kd] R i 
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again delivered the judgment of the Court 
and confirmed the view of the District 
Judge, who had thrown out the plaintiff's 
suit on the ground that it did not lie. He 
says (page 73*): “We see no frounds in 
this case for departing from the view ex- 
_pressedin Jamal walad Ahmed v. Jamal 
walad Jallal (1); and it is neither alleged 
in the plaint, nor proved, that thereis any 
local custom in Wai that the Kaziship is 
hereditary. It may well be doubted whe- 
ther such a custom would be valid, having 
regard to the Muhammadan Law.” 
he distinctly raised a doubt as to whether 
acustom of this kind would be'valid, but it 
was not necessary in that case to determine 
that point. 

The next case directly in point is Baba 
Kakajt Shet Shimpi v. Nassaruddin (3). 
That was a case which related to a certain 
order of the Collector under the Watan 
Act, and so far as the decision was that the 
office of the ‘Kazi was not an hereditary 
office falling under that Act, it does not of 
course help us. But Sir Charles Sargent in 
his judgment remarks as follows (p. 1057): 
“The decisions in-Jamal walad Ahmad v. 
Jamal walad Jallal (1) and Daudsha v. 
Ismalsha (2) are, however, conclusive that 
the office of Kazi is not an hereditary one, 
unless perhaps by a special custom of a 
locality, and there is no evidence of any? 
such established custom in this case?” The 
word “perhaps” should be noted here, as 
- still continuing the doubt which was sug- 
gested by Sir Michael Westropp on the 
question which directly arises in the present 
case, 

Now certainly a good, deal can be said in 
favour of a-system by which, especially in 
small villages, there should be a hereditary 
office of Kazis, just as there may be a 
heriditary office of a carpenter or barber or 
other village servant useful to the com- 
munity; and it is,no doubt, in pursuance 
ofthe aim that Government have assigned. 
lands for the maintenance of families 
which do hereditary service not in aid of 
the Civil Administration but for the benefit 
of the community. And during the argu- 
ments I drew the attention of appellant’s 
Counsel to the fact that Act XI of 1852, 
` Sch. 2, r. 8, refers to a Kazi as an instance of 
a hereditary office. Undoubtedly not only 
the British Government, but also previous. 

(3) 18 B. 103; 9 Ind. Dee. (N. s.) 577. 
# Page of 3B.—[H#d.] ° 
f Page of 18 B.—[Ed.] e 
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Governments, have recognized the exist- - 


ence of such a hereditary office and have 
attached lands or allowances for its sup- 

ort. 
AN a follow that Government there- 
by lay down that a person should become 
a Kazi merely begause his father was a 
Kazi. Thus in Daudsha v. Ismalsha (2) Sir 
Michael Westropp feferring toa certain 
sanad which had been produced in that 
case, says (p. 73*): “The recognitions or ap- 
pointments of members of thesame family as 
Kazis by native governments do not 
prove that the office was or could be made 
hereditary. In fact, the necessity felt by 
the successive candidates of the family for 
applying, as they appear to have done, to 


‘the State for its sanction of the exercise by 


them of the office of Kazi, tends to show 
that it could only be exercised on personal 
nomination and not by hereditary right.” 
I think the same criticism is, to some ex- 
tent at ony rate, applicable to the agree- 
ment, Ex. 61, which is relied upon by the 
plaintiff in this case. For, although that 
agreement recites that the Kazis of Pawas 
had beem officiating as Kazis since their 
ancestor's time and refers to their ‘rights’ as 
Kazis, yet the fact remains that the agree- 
ment is mainly brought into existence for 
evidencing the appointment of a particular 
member ofthe Kazi family to carry out 
the duties of Kazi and be recognized by 
the Dekhanit Muhammadans of this village. 
If merely by hereditary right a Kazi could 
assume the office and claim to officiate in it 
exclusively, it is difficult to see wh} such 
an agreement should have been necessary. 
It, no doubt, is partly die to the fact that 
Government used at one tims to appoint 
Kazis, but since 1864 have, speaking 
generally, abrogated any such responsibili- 
ties. 


In this Presidency Bombay Regulation 26 
of 1827 made express provision for the 
appointment of Kazis, especially in cong 
nection with registration work of the kind 
now under consideration. It is in¢eresting 
to see that the question whether a Kazi 
appointed under that Act could have an 
exclusive right to perform such registra- 
tion work is not without authority. In 
Kazee Shaik -Mohinoodeen v. Usmaljee 
Momudjee (4), Shaikh Mohinoodeen, 
Kazi, sued to recover his fee for the mar- 


(4) (1857) 4 Morris 48. 
~~ *Page of 18 B.—|[£d,} “ 
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riage of: one Usmaljee, who had got the 
rite celebrated by 
Moolvee, and who contended in defending 


. the suit, that the Kazi had no right to fees. 


for work which he did not perform. It 
had been held by the Assistant Judge that 
this claimcould notke maintained. His 
judgment says (p. 49*): “Underthe present 
Government we have a Regulation, and 
that iswhat the case must be judged by. 
That plainly only appltes to registration for 
the benefit of the people: ifthey refuse to 
avail themselves of the benefits they may, 
but there is no law to oblige all Mussul- 
mans to gobefore.the Kazee for marriage 
and divorce.” On -appeal to the Sudder 
Dewanee Adawlut there was a difference 
ofopinion. Frere, J., held that Muham- 
madans were bound to have their marriages 
or divorces recorded by the Kazi and he 
was entitled to recover his fee for the entry. 
And he considered that Usmaljee was bound 
to have his marriage recorded by Kazi 
Shaik Mohinoodin, and to pay him the pres- 
cribed fee forit. The other two Judges 
differed from him. One of them says (p. 52*): 
“As I read it, the law limitshis claim to 
those occa sions on which he may be called 
on to perform any official act. 
makes it imperative on him to officiate 
whenasked, but does not make it imperative 
on those disinclined to do soto make use of 
his services, nor ¢ompel them to pay him a 
fee when they do not.” Similarly the other 
Judge says (p. 53*): “Theobject of the enact- 
ment is, it seems to me, only to give to 
those ho choose to avail of it the means 


e of registering securely and effectually these 


occurrences; for the purpose of being able 
to settle with the greater certainty questions 


of inheritance, succession, etc; but I see 


nothing in it which compels people choos- 
ing to forego these advantages from follow- 
ing their bent,” He algo says (p. 53*): “I 
should anticipate much perplexity by a 


e different ruling: for it is well-known that in 


any large communities Muhammadans of 
the great, sects of that persuasion, Soonees 


and Sheas, are found together, who are, in ` 


religious matters, most hostile and sepa- 
rate; and no member of either of which 
sects would ever condescend -to appear 
before a Kazi of the other to obtain the 
due registration of his marriage. Often, 
‘too, the Muhammadans of the same locality, 
being all of one of these sects, have yet so 
divided into hostile parties as that each 
*Pages of.(1857) 4 Morris, —[Bd.] 
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party has its own Kazeé. Now, to apply 
the Regulation in such cases in the way 
Kazi Shaik Mohinoodeen requires it to be 
applied, would, I think, seriously interfere 
with that fmpartiality and neutrality which 
the Legislature contemplates in regard 
to Caste questions, and the freedom - of 


‘conscience, which is so essential to the 
highest interests of the State.” That is, I - 


think, a decision which can usefully be cited 
as showing that the tendency of.the Courts 
has been uniformly against a claim such as 
the plaintiff makes, for, although it is based 
mainly onthe terms of the Regulation, it 
puts forward considerations in connection 
with the Muhammadan religion which fore- 
shadows Sir Michael Westropp’s doubt. 
Similarly although the Kazis’ Act XII of 
1880 provides for the. appointment of Kazis 
by Govenment in places to which that Act 
extends or is extended, the Act specifically 
lays downin s. 4 that: “Nothing herein con- 
tained, and no appointment made here- 
under, shall be deemed—{a) to confer any 
judicial or administrative powers on any 
Kazi or Naib-Kazi appointed hereunder; 
or (b) to render the presence ofa Kazi or 
Naib-Kazi necessary at the celebration of 
any marriage or the performance of any rite 
or ceremony; or (c) to prevent any person 
digcharging any of the functions of a 
“Kazi.” "And accordingly it has been held in 
Katil Sheik Ummar Saheb v. Khazi Budan 
Khan Saheb (5) that the appointment of a 
person as Kazi under the Kazi’s Act of 1880 
does not-conferon the appointee any ex- 
clusive franchise or any exclusive right to 
perform the functions of his office. Where, 
therefore, the plaintiff, a Kazi appointed 
under the Act, sued the defendant to res- 
train him from officiating at marriages, 
and for the recovery of sums of money 
received by the latter’ as fees for nikkas 
performed by him, it was held that the suit 
must fail, as the plaintiff hadno right to 
-restrain any person from discharging any 
of the functions of a Kazi. Therefore, al- 
thoughit may be said that Government in 
one way does recognize the possibility of 
Kaziship being hereditary, it is clear that 
on the other hand the Legislature has 
specially- enacted against any exclusive 
right of the kind set up in the present 
instance. | 

- Itis no doubt true that in Muhammad 
Yussub v. Sayad Ahmad (6) it was held that 

(5) 25 Ind. Cas. 898; 37 M.°223, 
(6) 1 B. H. C. R. App. 18. ° 
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the plaintiff, who had been appointed to 
the office of Kazi of Bombay and who had 
acted as such for more than twenty years, 
was entitled to obtain relief against the 
defendant who had disturbed*him in his 
office andset upa claim to be the Kazi of 
Bombay and receive fees from people who 
wanted him in regard to that office. It 
will be seen from the judgment of Arnould, 
J., that, although Bombay Regulation 26 of 
1827 was then in force, the. Kazi had not 
been appointed under that Regulation, but 
by the Governor of Bombay, as represent- 
ing the Chief of the State, who would 
formerly have appointed the Kazi, and the 
case is no doubt one on which the plaintiff 
can properly rely. But I think that the 
_ remarks of the Court as to the limits ofits 
judgment must be borne in mind. Sauése, 
C. J., at page 24* says:—‘Inorder to prevent 
misapprehension as to the effect of our 
decision, we wish to state distinctly that 
wedo not decide that the presence of the 
Kazi is essential to give validity to either 
marriage or divorce. It may be, and, to 
judge from the prevailing usage amongst 
Muhammadans in Bombay for so long a 


period, it would appear to be, a desirable . 


practice; but we simply decide that if 
Muhammadans choose to obtain, for their 
marriage or divorce, the authenticatign of 
the Kazi of Bombay, they must go to tlfe 
Kazi appointed by Government for that 
purpose. They cannot set up a Kazi of 
their own; if they do, and the unlawful 
Kazi accepts the office, and assumes 
the performance of its duties, he will 
be liable to an action for ra disturb- 
ance at the suit of the lawful holder, and 
if he should receive fees belonging to 


the office, he will be liable to refund the- 


amount with costs of suit upon action 
brought by thelegitimate Kazi.” Ithink that 
such a case isclearly distinguishable from 
the present one. Ifthe plaintiff had been 
plainly appointed the Kazi of Pawas by 
some valid authority, or I will take it 
‘even by the consent of the Muhammadan 
community of Pawas given in the same way 
as was done in 1871 by Ex. 61, and if some 
body else came and set himself up as the 
rightful Kazi against the plaintiff, then his 
case would be on a very similar footing to 
the one just mentioned. But there is no 
such appointment relied on in the present 
case, and the basis of the plaintiff's claim, 
as one of the hereditary Kazis of Pawas 
*1B,H.O.R,App-l8—[Ed]| tst—~CSst«CSwT 
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deputed by those Kazis to officiate as Kazi, 
is aright to insist that thewhole Muham- 


madan community of Pawas should use his 
services, undera penalty that, if any one 


. does not employ him but employs some 


other person, the latter must give him the 
fees which he has received for any parti- 
cular ceremony or registration, So that 
the cass comes back*tothe question raised 
in the rulings of this Court that I have 


. mentioned, whether a custom of this kind 


is or is not justifiable in view of the Mu- 
hammadan Law. On this point the main 
consideration is, as stated by Sir Michael ° 
Westropp in Jamai walad Ahmed v. Jamal 
walad Jallai (1) that the Muhammadan Law 
does not seem to regard the ofice of Kazi 
as hereditary, that is to say, no person can 
claim to be a proper Kazi merely because 
he is the son orother descendant of a pre- 
vious Kazi, The case is, therefore, very 
different from that of a Joshi or other priest 
under Hindu Law. In his case it has been 
recognised that by prescription or other- 
‘wise he can obtain a species of “immoveable 
property in regard to his right to officiate 


.exclusively in a certain locality or for a 


particular Yajman or client. The cases 
show that this is held to be in consonance 
with Hindu religious sentiment, and, there- 
fore, the right has been recognised within 
certain limits by this Court. But there is 
no authority whichat present goes so far 
in the case of a Muhammadan -Kazi. It 
has only been said that such a custom 
might be valid, leaving open the question 
whether it is actually valid. 4 A 

On this point I think that this Court, 
should certainly lean against restricting the 
ordinary liberty ofa follower of a religion to 
choose the priest that he wants to do service 
forhim. There are good grounds, viz., those ` 
I have already mentioned, for holding that 
an exclusive right to officiate, based merely 
on hereditary grounds, is Opposed to Mu- 
hammadan Law. ` Therefore, in my opinion, 
the claim set up, although supported bf a 
custom found proved by the two lower 
Courts, is one that should not be-recognis- 
ed by the Civil Courts. 

The question whether a Kazi can be ap- 
pointed by any one but the Sovereign does 
not, I think, require decision. In cases 
like these, where Government decline to 
exercise a power of appointment, obviously 
some other way of appointment must be 
soughtand although the Kazis’ Act of 1880 has 
been extended to some parts of the Bombay 
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Presidency, yet that is only jn a few cases. 
It is of course always open for a particular 
community to apply to Government to have 
that Act extended, if this course is found 
expedient. 
in Sir R. K. Wilson's Digest of Anglo 
Muhammadan Law, 3rd Edition, p. 108, 
“Kazis are apparently appointed by some 
internal arrangement afiong Muhammadans 
of each locality,” and that would seem to 
be supported in the present case by the 
agreementof 1871, Ex. 61. I would not, there- 
fore, disallow the plaintiffs claim merely 
because he has not been appointed by the 
Sovereign. But the fact that the Muham- 
madan Law contemplates ordinarily that the 
Kazi should be specially selected and ap- 
pointed by the Sovereign is a consideration 
which goes, in my opinion; to show that 
this custom shotld not be supported. I 
may also refer to the fact that under Muham- 
“madan Law noright of inheritance can attach 
to an endowment. It is by appointment 
that one officer succeeds to another, appoint- 
ment either by the original appropriator, or 
by his successor, or executor or by the 
superintendent for the time being, or, fail- 


ing all ‘these, by the ruling power: Sayad , 


Abdula Edrus v, Sayad Zain Sayad Hasan 
Edrvs, (T). That is an analogous case sup- 
porting the viewI take that a Muhammadan 
Kazi cannot have such a right of inherit- 
ance as is set up here. 

The only other point raised is whether 

the decree was properly extended to the 
case of divorce, as well as to the case of 
marriag&. That does not now need deci- 
sion, but we think that the lower Court’s 
view is quite correct. 
: For the above reasons, I would allow the 
appeal, reverse the lower Court's decree and 
dismiss the plaintiff's suit with costs 
throughout. 

Madgavkap, J.—My learned brother 
in his judgment has elaborately considered 
all the authorities on this question and 1 
hale only to indicate my agreement with his 
conclusion on other broad grounds. 


Both the lower Courts have found and [ 
accept the finding that the plaintif Kazi. 
has proved that his ancestor alonehad been 
officiating for some generations in Pawas 
and celebrating marriages and funeral rites 
and charging certain fees. He, therefore, 
claims to be exclusively entitled to charge 
-these fees. The reason of his claim, how- 


(1) 13B. 555 at p. 561; 7 Ind. Deo. (N. s.) 368, 
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ever, is not clear, The argument address- 
ed before us is based mainly on custom and 
partly on heredity. The only substantial 
ground tomy mind on which such claim 
would be allowed would be on the analogy 
of decisions as in the case of Vritti. and 
Nibandhas in this Presidency. Whether 
these decisions have not already been 
carried too far may be a matter of opi- 
nion. But, in any case, the difference be- 
tween Hindu and Muhammadan Law and 
custom is so great that the decisions on 
Hindu Vrittis and Nibandhas are not, in 
my opinion, sufficient basis for extending 
such rights ih the case of Muhammadan 
Kazis. 

A Hindu marriage is a sacrament where a 
priest is necessary, a Muhammadan marri- 
age is a contract where neither priest nor 
Kazi is needed. A Kazi is, in Muham- | 
madan Law, an officer of the State invested 
with duties partly judicial and partly 
administrative. The British Government 
in India has authority in regard to 
their appointments as shown by Regu- 
lation 26 of 1827 and Act XI of 1864 
and Government of India Act XII of 1880. 
In the present case the plaintiff Kazi is ad- 
mittedly not appointed by the State, and, 
therefore, the decisions of this Court in 
regard to such Kazis are of no assistance to 
the plaintiff. Finally, all decisions in re- 
gard to Vrittis and Nibhandas are founded 
mainly on two elements: first, the fact that 
they are treated in Hindu Law asa species 
of immoveable property, and, secondly, by 
extension of the ideas of watan and watan- 
dars. The former element is obviously not 
applicable to the present case, and even the 
latter, as is apparent from the Kazi's own 
sanad, does not exist. 

For these reasons and the view of the 
law stated in the judgment of my learned 
brother with which I entirely agree, it ap- 
pears to me that the plaintiff is not entitled 
on thesimple fact that his ancestors had 
been employed by the Muhammadan com- 
munity, to a declaration that they and their 
descendants should-be so exclusively em- 
ployed. Theappeal must, therefore, be al- 
lowed, the decree of the lower Courts set 
aside, and the plaintiff's suit dismissed with 


- costs throughout. 


Z. K. Appeal allowed. 


[93 I. O. 1996] 


MADRAS HIGH COURT. 
Secon Crvit APPEAL No. 12 oF 1923. 
August 7, 1924. 
Present:—Mr. Justice Phillips. 
GODDAM CHOWDANNA, uavixe 
DIED HIS LEGAL REPRESENTATME C. G. 
PEDDA RAJ U—DEFENDANT 
—ÅPPELLANT 


versus 
K. T. VENKATAPATHINAYAMVARU 
—PLAINTIFF—RESPONDENT. 

Inam—Service inam—Post-settlement ‘grant by 
zemindar—Resumption, right of—Possession of grantee 
—Occupancy ryot—Rent, liability to pay. 

A post-settlement grant ofan nam by a zemindar 
for daily attendance upon him while he performed 
devotions, etc., is one in lieu of wages and is, therefore, 
resumable by the zemindar at his pleasure. 

Vadisapu Appandora v. Vyricherla Veerabhadra- 
raju, 12 Ind. Cas. 487; (1911) 2 M. W. N. 406; 10 M. L. 
T. 391, Karupamaya Ananga Bheema v, Sondi Praha- 
ladha Bissoyt Ratno, 21 Ind. Cas. 833; (1914) M. W. N. 
179; 14 M. L. T. 562, followed. 

Where there is no evidence whether the grant was 
of the whole land or only of the melwaram, the usual 
presumption’ of occupancy rights in favour of the 

~ grantee ought to be raised and, on resumption of the 
tnam, he is bound to pay reat as an occupancy ryot 
for the holding of which he continues to be in posses- 
sion. $ 
Second appeal against a decree of the 
District Court of North Arcot at Vellore, in. 
A. B. No. 123 of 1920, preferred against 
that of the Court of the Sub-Collector of 
Tirupattur Division, in Summary Suit No. 12 
of 1915. : 
Mr. B. Somayya, for the Appellant. . 
Mr. K. V. Krishnaswamy Iyer, for the Re- 
spondent, 


JUDGMENT. —In this case the appel- 
` Jant-defendant was the holder of a certain 
inam grant given by the zemindar of 
Kangudi whose representative is now the 
plaintiff-respondent in 1806. Both the 
lower Courts have found that this estate’ 
was settled in 1797, and consequently this 
grant to the defendant’s predecessor was 
a post-settlement grant. The only evidence 
of the nature of the grant is contained in 
Ex. A which says that it was for a service 
to attend daily on the zemindar as he per- 
forms devotions, etc. This is undoubtedly 
a personal service to the szemindar, and the 
question arises as to whether it is resum- 
able or not. It does not appear to be a 
grant burdened with service, but rather a 
grant in liéu of wages, for there is no 
evidence that there was any reason for the 
grant except that the grantee should. per- 
form in the future the service enumerat- 
ed. That being so, if has always been held 
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in this Court that the zemindar is entitled 
to put an end tosuch service at his pleasure 
and resume tHe grant and I need only 
refer to the case in Vadisapu Appandora v. 
Vyricherla Veerabhadraraju (1) and Karu- 
pamaya <Ananga Bheema v. Sondi Pra- 
haladha Bissoyi Ratno (2), 
fore, with the lower Courts that the gemin- 
dar vas justified in resuming the grant. 
A further contentiom is then raised that, 
the zemindar is not entitled to claim rent 
from the defendant because he is not a ryot 
within the meaning of the Estates Land 
Act. This plea was not taken specifically 
in the written statement, apparently be- 
cause if successful it involved the result 
that the defendant being a mere trespasser 
would be liable to eviction, Now the point 
is pressed, apparently because an ejectment 
suit would be barred by limitation. How- 
ever the point has been raised now and 
must be decided as it was raised in the 


I agree, there-- 


Trial Court at a late stage. The conten- ` 


tion here is that the defendant was origin- 
ally a land-holder and that when the grant 
was resumed he must be deemed to have 
continued as a trespasser; for he had never 
been a ryot. This, however, ignores the 
condition of affairs at the time of the grant. 


Itis not in evidence whether the grant - 


was of the whole land or only of the 
melwaram; but it has been held in“ this 
Court in Karupamaya Ananga Bheema v. 
Sondi Prahaladha Bissoyi Ratno (2) a deci- 
sion which was followed in Jdubilly 
Siyyaddi Garu v. Visweswara Nissaka (3) 
that a zemindar is not entitled to eject 
grantees from the lands as a result 8f such 
resumption and that the usual presump- 
tion of occupancy right must be raised in 
their favour. Ifthat is done in this case, 
it must be presumed that the defendant 
who is in occupation of the land has a right 
of permanent occupancy. I think also, the 
same result would be obtained by the 
ordinary presumptin that @ person’s pos- 


session must be ascribed to legal origin A 


rather than to an illegal one. -Here thé 
defendant continued in possessigpn even 
after the Court had held that he was not 
entitled to resist resumption of the inam. 


If we apply these ordinary presumptions it. 


follows. then that the.defendant must be 
or Ind. Cas. 487; (1911)2 M. W. N. 406; 10 M. L. 
a Ind. Cas, 833; (1914) M. W. N. 179; 14M, L. 
(3) 30 Ind, Cas, 416; 18 M, L, T, 142, 
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deemed to have retained possession not as 
a trespasser but as an occupancy ryot. In 
whichever way the question is viewed the 
_ result is the same, namely, that the defend- 
ant was in occupation as an occupancy 
ryot. As such, he is bound to'pay rent for 
the land in his holding. The question of 
what is the right amount of rent has not 
been discussed in this suit, for the defend- 
ant has not pleaded thit what is demanded 
is wrong and, therefore, that does not arise 
for determination here. : 
The second appeal is accordingly dismiss- 
ed with costs, .’ 
V.N. V. 


N. H. i Apreal dismissed, 


BOMBAY HIGH COURT. 
First Civin APPEAL No, 238 oF 1923. 
j September 22, 1925. 
Present:—Sir Norman Macleod, KT., - 
- Chief Justice, and Mr. Justice Madgavkar, 
Tas. COLLEOTOR—-APPELLANT 


: versus 
Tue MANAGER, KURLA ESTATE 
: — RESPONDENT. 
“Land Acquisition Act (I of 1894), s. 28—Compensa- 
tion—Ħarket value, determination of, method of. 
_ In determining the amount of compensation payable 
in respect ofa piece of land which is being com- 
pulsorily acquired the Court must consider what a 
willing purchaser would have given for the land on or 
about the date of the notification for acquisition. [p. 
142, col. 2.] | A 
After the Court has worked out the figures accord- 
- ing to its" caloulations-from the evidence, it should 
. consider how the result will compare with the opinion 
which it is entitled to form from its own inspection of 
the land. [p. 143, col. 2. 
Tt is not a proper method of valuation to first value 
the land and then give an additional amount as com- 
ensation, because some of the land happens to be of 
gher elevation than the rest and the purchaser may 
sell the stone or earth removed forthe purpose of 
levelling the lagd. [ibid] e 
First appeal from the decision of the 
eAssistant Judge at Thana, in Reference No. 
8 of 1921. 
Mr. Kagga (with him Mr. S. S. Patkar, 
Government Pleader), for the Appellant, 
Mr. G.N. Thakor (with him Messrs. W. B. 
Pradhan.and A. A. Adarkar), for the Re- 
spondent; - E 
JUDGMENT .—In Reference No. 118 of 
1921, under s..18 of the Land Acquisition 
Act I of 1894, the Assistant Judge of Thana 
had before him the question whether the 
award of the-Colleetor with regard to the 
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land to be acquired was sufficient. The 
land is situated on the west side of the new 


` Agra Road, and was notified for acquisition 


partiy in July 1920 and partly in December 
1920 


The Collettor awarded various rates for 
various portions of the land from Rs. 2-8-0a 
square yard to Rs. 1-8-0 a square yard, but 
the total award for the claimant’s land under: 
reference amounted to over - Rs. 10,000 an 
acre forthe whole of land which measured 
three acres three gunthas. 

A reference to the plan shows that the 
land we are now dealing with was of an 
exceptionally irregular shape, and one of 
the fallacies*in the claimants argument 
which, we may add contained more, than the 
usual number of fallacies which we have 
to deal with in cases under the Land 
Acquisition Act, was that all the land, what- 
ever its shape and whatever its situation, 
should be given the same value. We have 
to consider what a willing purchaser 
would have given for this land on or about 
the date of the notification for acquisition. 
Thefirst thing to benoticed is that acon- 


- siderable part of the land was useless for 


building. Even assuming that a purchaser 
would have inhis mind some scheme for 
developing the land and plotting it out, 
he would inevitably see that a large amount 
of theland would be required for accom- 
modation purposes, otherwise a consider- 
able portion of the land would be left on 
his hands without any prospect of realising 
anything for it, unless a very Jarge propor- 
tion of the area was used in openingoutthe | 
rest. T ; 
Now the landis situated on the west 
side of the new Agra Road which runs north 
from the Kurla creek, having Kurla village 
on the right hand side, with the result that 
the houses and properties which were at 
the back of the Kurla village without an 
access to a main road, gained the advantage 
of the new Agra Road and many of 2 
the 
claimant were sales of small plots of land 
to the owners of what were back properties 
before the road was builtin order that they 
might secure access to the new road. These 
sales from Rs. 3to Rs.“6 a square yard, as 
we pointed out in the argument, would be of 
very little value in assessing the compensa- 
tion to be awarded -for the land in this re- 
ference. oe TH : 
. Before the new road was built, this land 
was practically of no value at all, and it ig 


. 
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a fair argument that after the new road 
was buit, there would be a considerable 
increase .in the demand for land, and that 


the land even on the west sidemight attract’ 


purchasers. But having gone so far, there 
is no necessity whatever to imagine that 
every square yard on the west side of the 
new road would acquire a similar value to 
the land on the east side. < 

Now there area very large number of 
instances of sales putin, and they are all 
summarised in the judgment. These are 
dealt with by the Judge at page 8. In 
para, 8 he- deals with certain of those in- 
stances, most which were alongside the 
Railway line and were old ones and they 
were only useful in the determination of 
the value of lands on the new Agra Road 
as indicating the gradual rise in prices. The 

-instance Ex. 38 of reference No. 4 of 1921, 
in which the Acquiring Officer awarded 
Rs. 1-13-0 per yard, and the Court awarded 
-nearly Rs. 4 per yard, related to land much 
nearer the Station than the land under 
acquisition, and near that part of the town 
in which houses have been springing up 
—thongh apparently, as the Judge remarks, 
from a sanitary point of view that part of 
the town is dirty and stinking everywhere. 

Then in para. 9 he says:— 

“The instances relied upon by the claim- 
ants of sales in Survey Nos. 22, 238 and 239 in 
1920at pricesranging from Rs. 3to Rs, 6— most 
of the lands abutting on the new Agra Road 
—are nearer the Station. The lands acquired 
are at a distance of about 14 miles by pakka 
road and at about half that distance by a 
katcha cart road. Of the distances relied 

< upon by Government, Exs. 100, 108, 109, 124, 

53 and 112 give on the whole nearer indica- 

tion of the prices ruling on that side, though 

- not quite an accurate one,” 

Though the prices of these instances 
range from Rs. 2-8-0to Rs.3 a square yard 

‘what the Judge says in para. 10is this;— 


“The -lands acquired are arranged in: 


groups according to their situation on the 


road with or without frontage, high or flat- 


as below:— . 

“At rates varying frem Rs. 1-8-0 to 
Rs. 3-8-0, I think that the grouping has 
been carefully done.3 < 

Then taking the instances as a whole he 
thought that the market value had been 
undervalted by 75 per cent. by the Acquir- 
ing Officer, and: he, therefore, awarded 75 per 
_cent, more than what was awarded by the 
Acquiring Officer, that is to say, he was 
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awarding for the best land nearly Rs. 4 
a square yard apart from the 15 per cent. 
for compulsory acquisition. He also 
awarded Rs. 4,631-4-0 as the value of a 
certain amount of earth which could be 
extracted fromthe land: at 12-annas per 
brass. The result was that the total award 
without the: 15 per cent, compens ation 
amounted to Rs. 60,676. 


s ; 
Now if Judges would only consider when 
they have worked out the figures according 
to their calculations from the “evidence, 
how that result will compare with the 
opinion which they are entitled to form from - 
their own inspection of the land, then we 
Should not have such an'award before us, 
because the Judge has not exercised any 
thought whatever, having visited the land, 
whether any purchaser would have given 
over Rs. 60,000 for this particular land. 
Even if he had considered the Collector's 
award amounting to Rs. 32,0U0, in the same 
light, he must have wondered if any pur- 
chaser would have been found -to give 
Rs. 32,000 for the land in reference, and we 
think he would have come to theconclusion 
that the Collector’s award was an extreme- 
ly liberal one, especially considering that 
for the privilege of taking up this land 
ana had to pay another 15 per 
cent. S ° 


e Itseems to us taking all the evidence to- 
gether and attaching all ethe importance 
that we have been asked to attach to the 
evidence with regard to salesof lands on 
the new Agra Road, it would be impossible 
to say that a purchaser would have thought 
of paying more than what the Collector hag 
awarded, and in that amount he would 
have included any profit that he might have 
derived from the fact that some of theland 
was of higher elevation so that while it 
was being levelled for building purposes 
he might havebeen able toselkthe earth 
so removed. But we still adhere to the 
opinion we have expressed in other re-„ e 
ferences that this method of first valuing the 
land, and then giving an additional amount 
as compensation because someof the land 
happens tobe ofhigher elevation and the: 
purchaser may sell the stone or earth, 
removed fur ihe purpose of levelling the 
land, is nota proper method of valuation, In 
our opinion, therefore, the Collector's award 
was an extremely generous one in favour 
of the claimant. He should have. noticed 
that once the land fronting the road wa 


. 
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sold, the remainder would be of very - little 
value. h 

The appeal succeeds andethe award of the 
Collector is -restored with costs throughout 
and the cross-objections are dismissed with 
costs. 7 


Z. K. Appeal allowed. 





ALLAHABAD HIGH COURT. 
SEconp Crvin APPEAL No. 1638 of 1925. 
January 15, 1926. 
Present:—Mr.- Justice Lindsay and 
Mr. Justice Kanhaiya Lal. 

BANSI DHAR—Dsrenpant— 
APPELLANT 
versus 
DEBI PRASAD AND oTHERS— 
PLAINTIFFS RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. KALI, r. 1 
—Death of partner suing on behalf of firm—Abate- 
ment of suit. 


No question of abatement of suit arises in case of 


the death of a partner suing on behalf of a firm con- 


sisting of two or more partners. 

Second appeal against a decree of the 
District Judge, Cawnpore, dated the 17th 
July 1925. . 

Mr. Shambhu Nath Seth, for the Appel- 
lant. 

JUDGMENT.—A suit was filed bya 
firm styled Rafa Ram Dalal for the re- 
covery of money alleged to have been due 
by the defendant. During the course of 
that spit Raja Ram, who was described as 
the manager of that firm, died and the 
munim of that firm continued to prosecute 
the suit without taking any steps to bring 
the other partners of the firm, if any, on 
the record. Subsequently an application 
was filed by: the sons of Raja Ram to be 
brought on the record in the place of Raja 
Ram deceased. That Plg a was dis- 
missed on the ground that the suit had 

lready abated.. An appeal was filed from 
hat order, which was dismissed on the 
ground éhat it was not maintainable, . The 
sons of Raja Ram then made an application 
to set aside the abatement and that applica- 
tion was granted and the delay excused in 
consideration of the time spent by them in 
prosecuting the appeal from the order 
refusing to bring them on the record. In 
other words the abatement was set aside 
by the Oourt of first instance in view of 
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the provisions ofs. 14 of the Indian Limi- 
tation Agt, and the sons of Raja Ram were 
allowed to. proceed with the suit as the 
legal representatives of the deceased. -The 
case .was then heard on the merits and 
eventually decreed against the defendant. 
From the’ decree passed-in the suit an 
appeal was lodged by the defendant .in 
which one of the objections taken by him. 
was that the abatement was improperly set 
aside. The Court below refused to go into 
that question, holding that an order setting 
aside an abatement could not be challenged. 
because it was not appealable. It then 
proceeded to discuss the other points raised 
in the appeal, dealing with the merits of 
the case and upheld the decree. of the Trial 
Court. In this Court if is urged that the 
lower Appellate Court had jurisdiction to 
entertain the objection raised by the appel- . 
lant against the order of the learned Sub- 
ordinate Judge, setting aside the abate- 
ment, and that s. 14 of the Indian Limita- . 
tion Act had not been properly applied. 
If the suit be deemed to have originally 
been filed by a firm consisting of two or 
more partners as the plaint . seems’ to 
suggest, no difficulty arises in the case, 
because the sons of Raja Ram would have 
the right to continue the suit which. Raja 
Ram had filed on behalf ofthe firm for the 
recovery of the money alleged to be due 
, ‘athe firm and no question of abatement 
would arise. If thesuit be supposed to have 
been filed by Raja Ram to recover money 
personally due to him, the Court of first 
instance had still discretion: under s. 5 of 
the Indian Limitation Act to set aside-the 
abatement on sufficient cause being shown 
for it, and although the Court. below was 
not justified in refusing on appeal to enter- 
tain the plea raised by the defendant 
against the validity of that order we are - 
not inclined to interfere with the discre- 
tion which the Court of first instance had . 
in some form or another exercised in the 
matter. The whole case has been tried on 
the merits and the questions at issue have 
been adjudicated on by both the Courts 
and there is no reason for interfering with. 
the decree which has been passed in the. 
case. The appeal is, therefore, dismissed 
under O. XLI, r. 11, CO. P.-C. ` 
8. 8. Appeal dismissed, ° 
N.H ` 
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ference to a warrant which did not bear 
the signature of the issuing Court, that 
the “whole execution proceedings connected 
with that warrant were illegal and. void. 
.Im my opinion, therefore, the attachment 
having been illegal, it was notan offence 
to resist the attachment and, therefore, 
the common object charged was not an 
unlawful common object. and, therefore, 
ae charge of rioting cannot be sustain- 
e 


"In Mohini Mohan Banerji v. Emperor (1) 
which was decided by Atkinson and Kings- 
ford, JJ., the decision was that as the 
warrant of attachment was unlawful, no 
offence under s. 186 was committed by 
resisting the execution of the warrant. In 
that case the Crown did not appear, but I 
find that in another case Arjun Sure v. 
Emperor (4) where the Government Plead- 
er of Cuttack appeared before Mullick and 
Atkinson, JJ., it was held that where the 
warrant upon which the Civil Court peon 
sought to arrest was illegal the defendant 
and his two companions could not be con- 
victed under ss. 186 and 225B. 

The learned Assistant Government Advo- 
cate in reply refers to the case of Doman 
Mahto v. Emperor (5) decided by Adami, J. 
In that case the warrant of attachment 
and, therefore, the attachment was illegal; 
but the point was taken on behalf ofthe 
Crown that s. 99 of the Indian Penal Code 
applied and that there was no right of 
private defence. The learned Judge held 
that the Assistant Nazir, though he had 
wrongly been deputed by the Nazir to ex- 
ecute the warrant, “could not be held, 
when obeying the order, to have been 
acting dishonestly or knowingly carrying 
out an illegal order.” . 

The learned Judge proceeded :—- 

“He went to the place of execution acting 
in good faith and under colour of his office 
and the petitioners resisted him when he 
was so acting. Unders. 99, Indian Penal 
Code, the petitioners would have no right 
of private defence against his acts, J, there- 
. fore, hold that on the facts found they were 
rightly convicted under s. 186.” 

it is not possible to say that these two 
decisions are not i conflictand though I 
should.ordinarily follow the decision of the 
‘Bench the difficulty arises in the present 
case that the point now taken by the learn- 


(4) 44 Ind, Cas. 737; 2 P. L. J. 106; 19 Cr. Li J. 
(5) 54 Ind, Cas, 977; 21 £r, L, J. 193, 
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ed: Assistant Government Advocate and 
urged with success before a Single Judge 
in 1920 in Doman Mahto v. Emperor (5) 
was not taken before the Bench who de- 
cided the earlier cases in 1916 and 1918. 
The point is also one which may be ex- 
pected constantly to arise. Iconsider that 
the case should be reserved for the decision 
of a Bench. after the vacation and it is 
ordered accordingly under the first pro- 
viso to Rule I of ChI of the High Court 
Rules. : 

The learned Vakil for the petitioners ha 
no objection to the delay as his, clients are 
on bail. : 

Mr. Mihir Kumar Mukerji, forthe Peti- 
tioners, i 

Mr. H. L. Nandkeolyar, Assisiant Gov- 
ernment Advocate, for the Crown. 

JUDGMENT. : 

Adami, 3.—The facts of this case are 
very simple, A decree having been passed 
against Badri Gope, a writ of attachment 
was drawn up and madé over to the Civil 
Court peon, Lalji Misser, who on Decem- 
ber, 8rd 1924, went to Gobindpur where 
Badri lives, together with the identifier, 
Ramcharan Tanti. Badri Gope was away 
from home when they arrived at his house, 
but his mother was there. The peon 
attached a bullock and a calfand proceeded 
to take them to Monghyr in company with 
the identifier and aservant ofthe decree- 
holder. z 

When the party had proceeded and reach- 
ed awell, situated three miles along the 
road from Jamalpur to Monghyr, the peti- 
titioner, Badri, with the two other peti- 
tioners came running up and obstructed 
the party. The writ wasshown to them, - 
but in spite of this, they assaulted the | 
identifier and rescued the cattle. They. 
were prosecuted under s. 186, Indian Penal 
Code, found guilty under that section and. 
sentenced to rigorous imprisonment for 
one month each. Their defence was a 
total denial of the attachment and of-the’ 
occurrence, 

When the case came up for trial it was 
found that not only had a careless mis-. 
take been made in dating the writ but 
also that the writ did not bear the seal of 
the Court, as required by the provisions . 
of O. XXI, r. 24 (2). i 

On appeal the learned Sessions Judge 
upheld the conviction and sentence, dis-- 
tinguishing the present case from:the cases 
relied on by the appellants; Khidir Bux v, 


oe 
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Emperor (2) and Sheikh Naseer v. Emperor 
(6) on the ground that here there was 
no resistance to attachmént buta rescue 
a considerable time after the attachment, 
so that no right of private defence arose. 
He held that a technical defect in the war- 
Fant could not give the appellants the right 
forcibly to rescue property of which they 
had lost possession. ; 

Now the provisiows of O. XXI, r. 24 (2) 
are mandatory and an attachment made 
under a writ which does not bear the seal 
of the Court, as required by that rule, is 
an invalid and illegal attachment as has 
been held by Mullick and Thornhill, JJ., 
in the case of Khidir Bux v. Emperor (2). 
The defect is not a mere technical one, 
the presence of the seal of the Court to give 
authority to the writ is an obviously imper- 
ative safeguard.. 

The writ being thus invalid and the 
attachment illegal, if resistance had been 
made to its execution at the time the cattle 
were being attached, there can, I think, 
be no question that the petitioner, Badri, 
would be held to be free from liability 
for his action as long as no excessive 
force was used, Khidir Bux v. Emperor 
(2), Sheikh Naseer v. Emperor (6), Arjun 
Sure v. Emperor (4), Mohini Mohan Banerji 
v. Emperor (1), Debi Singh v. Queen-Empress 
(7) and Tanuk Lal Mandar v: Emperor (8). 

The question to be decided here is whe- 
ther, when an illegal attachment has been 
made in the absence of the judgment- 
debtor and the property has been taken 
into possession by the Civil Court peon and 
has been in his possession for some time, 

” the judgment-debtor commits an ‘offence 

“when he obstructs the peon and takes 
_ back his property. The learned Sessions 
Judge has held that in such circumstances 
no right of private defence of property still 
exists. 

The learned Assistant Government Ad- 
vocate folléws the sare line of argument. 
He contends that, in attaching the cattle 

ender a writ which he believed to be valid, 
the Civil Court peon was not committing 
an offerte falling under the definition of 
theft, robbery, mischief or criminal tres- 
pass, or which was an attempt to commit 
any of those offences, and, therefore, the 


right of private defence of property, as 
6) 5 nd: Cas. 409; 37 ©. 122; 14 O. W, N. 282; 1] Or. 


LA 8. 
R 28 C. 399; 5'0. W. N. 413 


(8) 60 Ind. Cas. 334; 1 P, I, T, 654; (1920) Pat. 285; 
22 Or, L. J, 222, ; 
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described and defined in s. 97 of the 
Indian Penal Code, did not subsist, and he 
further contends that, even if ordinarily 
there would be such right of private de- 
fence, the provisions of s. 99 of the same 
Code world prevent the petitioners plead- 
ing that right because the peon was acting 
in good faith under colour of his office, 
though owing to the defect in the writ 
his action may not have been strictly justi- 
fiable by law. He explains that the effect 
of s. 99 was not taken into considera- 
tion in the cases on which the petitioners 
rely. 

in the case of Bisu Haldar v. Emperor 
(9) Stephen‘and Cox, JJ., and in that of 
Moinuddin v. Emperor (10) Jwala Prasad, 
J., did consider the effect of the words 
“not strictly justifiable by law” and held 
that where the warrant is altogether invalid 
and illegal the words will not take away the 
tight of private defence. f ; 

In the present case the question of private 
defence of property hardly arises. The peti- 
tioner came upon the peon taking his cattle 
along the road and claimed them. The peon 
showed him a writ which was of no force 
because it bore no seal of the Court, (though 
probably Badri did not notice this). The 
peon. not being able to justify his posses- 
sion of the cattle, the petitioner committed 
no offence in taking them. There was no 

easfault on the peon, who gave up the cattle 
when he saw the identifier being assaulted. 
It was fortunate for the petitioners that the 
writ proved to be an invalid one, they can 
have had no knowledge of this, but in their 
defence they were entitled to rely on its in- 
validity. E 

The E of R. v. Boyle (11) R.v. Wil- 
liams (12): and R. v. Knight (13) show that 
under the law of England the petitioners 
would not, in the circumstances of this case, 
be held liable to punishment. : 

As tothe effect of s. 99 of the Indian 
Penal Code a clear explanation has been 
given by Sir John Edge, C. J., and Bur- 
kitt, J., in the case of Queen-Empress v. 
Dalip (14). If inthe present case the peti- 


(9) 11 ©. W. N. 836; 6 OL. 5.127; 6 Cr D. J. 
(10) 61 Ind. Cas. 794;2 P L. T. 455; 22 Or, L.J.. 
2 


OI Go 20.0% 1001 

12) (180! .& A 

us (1303) 733, P. 15; 25 T. L. R. 87. 

(14) 18 A. 246; A. W. N. (1896) 48; 8 Ind. Dec (N 5) 
. ` 
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tioners iad assaulted or caused grievous 
hurt to the peon, under s. 99 they would 
not have been able to plead the right of 
private defence of property as a justifi- 
cation, because the peon was acting in good 
- faith under colour of his office, though his 
attachment of the cattle may not have been 
justifiable by law. 

After careful consideration I am of 
opinion that, in the circumstances of this 
case, the conviction of the petitioners 
under s. 186 should not be upheld, and I 
would set aside the conviction and sentences 
and acquit them. 

Bucknill, J.—I agree, œ» 

N. H. Rule made absolute. 





LAHORE HIGH COURT. 
Criminat Revision No. 321 or 1925. 
April 2, 1925. 
Present:—Justice Sir Henry Scott-Smith, 

Kr, and Mr. Justice Zafar Ali, | 

EMPEROR—PESTITIONER 
VETSUS 
FITZMAURIOE AND ANOTHER— 
RESPONDENTS. . 

_ Criminal Procedure Code (Act V of 1898), ss. 27 P 
286, 446—Sessions trial, commencement of—Trial by 
Jury, right of—Right claimed during commitment 
proceedings—Amendment of Code, effect of—Right, 
whether taken away. 
` The trial of an accused person in the Court of 
Session begins when he appears in that Court and 
after the Assessors or Jurors have been chosen. [p. 
149, col. 2.] 

The right of an European British subject to be tried 
by Jury is a substantive right and not a mere matter 
of procedure. Therefore, a person who was under the 
unamended Cr. P. C. entitled tobe tried by Jury and 
had claimed the right of such trial before the Com- 
mitting. Magistrate could not by the subsequent 
amendment of the Codes be deprived of such right. 
[p. 150, col. 2.] 

[Case-law referred to.] _ 

Application for revision of an order of the 
Additional Sessions Judge, Peshawar, dated 
the 5th February 1925. 

Messrs. Dalip Singh, Government Advocate 
and B. Bevan Petman, for the Petitioner. 

Messrs. Carden Noad and Bhagat Ram, for 
` the Respondents, | 

JUDGMENT. ay: 

Zafar Ali, J.—Thisis an application 
in revision filed on behalf of the Orown to 
set aside the orderof Mr. Zafar Khan, Addi- 
tional Sessions Judge of Peshawar, dated 
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the 5th February 1925, wherein he held that 
thecase was triable by an European Sessions 
Judge and Jury and not by him. 

The accused are Quarter Master Sergeant 
Fitzmaurice and Ram Parshad who were 
committed for trial to the Court of Session 
on charges under s. 420 and 477-A of the 
Indian Penal Code. At the opening of the 
proceedings before the Committing Magis- 
trate, 4. e, on the 7th May 1923, Sergeant 
Fitzmaurice claimed to be tried’ as an 
European. The order of commitment was 
made on the lith June 1923, when the 
provisions of Ch. XXXII of the Cr. P. C. of 
1898, relating to trials of European British 
subjects by Jury were in force.” But the 
right to be tried by Jury was taken away by - 
Act XII of 1923, which came into operation 
from the Ist September 1923. The accused 
appeared before the Additional Sessions 
Judge in. October 1923, and asked for trial 
by a mixed Jury of Europeans and Indians, 
On the 6th January 1925, Counsel for the 
Crown putinan application stating that 
the case was triable by the Judge himself 
with the aid of Assessors in accordance with 
the provisions of Act XII of 1923 and not by 
a Jury. 

The learned Additional Sessions Judge 
overruled this contention on the erroneous 


. ground that the trial had, commenced ‘from 
. the date of commitment, i.e., before Act XII 


of 1923 came into force. Ibis quite clear that 

the trial of an accused person in the Court 

of Session hegins when he appears in that 

Court and after the Assessors or Jurors have 

been chosen, see ss. 271 and “286 of the Cr. 

P. C. and Queen-impress v. Bastiana (1) in, 
which it was held that “a trialin the Sessions 

Court ‘with the aid of Assessors’ does not 

begin with the reading of the charge, as the - 
Assessors are chosen only if the accused does 
BA toa to the charge or claim3 to be 
tried.” . 


Mr. Noad, who répresents fhe respondents, 
concedes this and the point, therefore, nee 
no further discussion. But Mr. Noad con- 
tends that the right to be tried by Jgiry which 
the accused had when they were committed 
to the Court of Session was a substantive 
right of which they could not be deprived 
by the subsequent enactment which was not 
retrospective in its operation. The Govern- 
ment Advocate argueson the other hand 
that trial by Jury as known tothe Common 
Law of England was unknown in India and 


(1) 15 B: 514; 8 Ind, Dec. (N. s) 848. | 


. 
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that the old Cr. P.O. which conferred on 
Europeans the right to claim trial by Jury 
was after all a processual law which, when 
repealed, became a dead letter for all pur- 
poses and could no longer be followed. The 
learned Government Advocate relies on (a) 
. Jawahar Lal v. Jaggu Mal (2), (b) Rajib 
. Lochan Shaw v. Jogesh Chandra Das Gupta 
(8) and (c) Nataraja*Pillai v. Rengasami 
Pillai (4) and also cites Barindra 
Kuma* Ghose v, Emperor (5) in which the 
theory that it was the right of every in- 
dividual, whether European or Indian, to 
be tried by Jury was propounded in-all 
seriousness but was shown to be futile and 
untenable. Mr. Noad points out that (a), 
(b) and (c) involve questions of mere pro- 
cedure and not of substantive rights, and 
he cites The Colonial Sugar Refining Com- 
pany, Limited v. Irving (6) in which the 
question raised and decided was whether 
the right of appeal to His Majesty in 
Council which a suitor had when the suit 
was pending could be taken away by a 
. subsequent enactment which diverted the 
course of appeal but which was not retros- 
_pective in operation. Their Lordships of 
the Privy Council held that the right of 
appeal was a substantive right and could 
not be taken away. The concluding portion 
of the judgment of their Lordships runs as 
follows :— 

RN ee ite was not disputed that if 
the matter in question be a matter of pro- 
cedure only, the petition is well founded. 
‘On the other hand, if it be more than a 
matter 8f procedure, if it touches a right 
in existence at the passing of the Act, it 
was conceded that, in accordance with a 
long line of authorities extending from the 
time of Lord Coke to the present day, the 
appellants would be entitled to succeed. 
The Judiciary Act is not retrospective by 
express enagtment or by necessary intend- 
ment. And, therefore, the only question 
iS, was the appeal to His Majesty in Council 
@right vested in the appellants at the date 
of the pagsing of the Act, or was ita mere 


Å‘ 


(2) 88 Ind. Cas. 523; 6 L, 41; A. L R.1925 Lah. 330; 
26 Cr. L. J. 1163. 

(3) 84 Ind. Oas. 705; 28 ©. W. N. 998; A. I. R. 1925 
Cal. 983; 26 Or. L. J. 353. 

(4) 77 Ind. Cas. 297; 46 M. L. J.274; 19 L. W. 358; 
25 Gr. L. J. 361; 47 M. 384; A. L R. 1924 Mad. 657; 34 
M. L. T. 56. ; 

(5) T Ind. Cas. 359; 37 0.467 at pp. 515, 517; 140. 
W) N. 1114: 11 Cr. L. J. 453. 

(6) (1905) A. C. 369; T4 L, J, P, C, 77; 92 L, T, 738; 
git. L. R. 3I. 
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matter of procedure? It seems to.tbeir 
Lordships that the question does not admit. 
of doubt. To deprive a suitor ina pending 
action of an appeal to a superior tribunal 
which belonged to him as of right is a very 
different thing from regulating procedure. 
In principle, their Lordships see no differ- 
ence between abolishing an appeal altoge- 
ther and transferring the appeal to a new 
tribunal. In either case there is an inter- 
ference with existing rights contrary to the 
well-known general principle that Statutes 
are not to be held to act retrospectively 
unless a clear intention to that effect is 
manifested.” ; 

The controversy, therefore, in the present 
case hangs round the question whether 
‘trial by Jury’ is a substantive right or a 
matter of procedure only. Now, there can 
be no manner of doubt that trial by Jury 
is an ancient institution of almost all 
European races inhabiting Great Britain, 
France, Italy and Germany as well as Euro- 
pean Colonies in America and elsewhere 
where every criminal is tried by Jury. On 
this point the following may be cited with 
advantage from the Modern Cyclopedia on 
the subject of ‘Jury and Jury Trials’ 
(page 132) :— oe 

“The origin of trial by Jury is not trace- 
able to any single legislator or any parti- 
tular period. It seems to have had its 
beginning in certain primitive customs of 
the northern European races, and received 
special developments from different nations. 
By the Anglo-Saxons a person who was 
accused of crime was permitted to summon 
twelve of his neighbours, called compur- 
gators, who swore to his innocence. This 
was the origin of an institution which took 
settled and vigorous form after the Norman 
Conquest, gradually developing into its 
present fOrMm.......ccceccceseeeeeeeneeneenenes In the 
United States, in Canada, and the other 
British Colonies, Jury trials are essentially 
the same as in England. In France they 
are only applicable: to criminal cases....... 
AR bestest Trial by Jury is in force in 
Italy, and in the German Empire,” 

It was obviously in recognition of this 
right of Europeans that this mode of trial 
was provided for them in the Cr. P. O. of 
1898. That right has been taken away by 
the new Code; but a person who had the 
right to be tried by Jury when he was com 
mitted for trial could not be deprived of 
it, it being a substantive right. I would, 
therefore, hold that the erder whose revision 
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is sougut should not be set aside and 
would dismiss the petition, 

Scott-Smith, J.—I agree. In accord- 
ance with the provisions of the Or. P. 
C. of 1898 relating to trials of European 
British subjects Sergeant Fitzmaurice had 
a right atthe timeof his commitment to 
be tried by a Jury before the Court of 
Session. This right he had claimed at the 
proper period at the opening of the pro- 
ceedings before the Committing Magis- 
trate, After his commitment the Criminal 
Law Amendment Act came into foree on 
the lst September 1923, and that took away 
the right of trial by Jury and substituted 
therefor ‘trial by the Oourt of Session with 
the aid of Assessors;’ in other words one 
tribunal was substituted for another. It 
is clear to me that the right of trial by a 
Jury which was vested in Sergeant Fitz- 
maurice by the Cr. P. O. of 1898, was a 
substantive right and not a mere matter 
of procedure. By the amendment of the 
law the right of ‘trial by Jury’ was taken 
away and that in the language of their 
Lordships of the Privy Council in the case 
cited by my learned brother is a very differ- 
ent thing from regulating procedure. The 
petition for revision filed on behalf of the 
Crown will, therefore, be rejected. 

Z. K, Revision rejected. 
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BOMBAY HIGH COURT. 
FULL BENCH. 
CRIMINAL APPLICATION FoR REVISION 
No, 435 or 1924. 
f October 5, 1925. 

-Present :—Sir Norman Macleod, Kr., 
Chief Justice, Mr. Justica Crump and 
Mr. Justice Coyajee. 

BAI SHANTA—AppLICANT 
versus 
UMRAO AMIR MALEK—Opponenr. 
Penal Code (Act XLV of 1869), ss. 499, 500— 


Oriminal Procedure Code (Act V of 1898), 3. 849—- 


Evidence Act (I of 1872), s. 132—Statement made by 
witness~-Statement by accused—Defamation--A bsolute 
privilege. 

A relevant statement made by a witness on oath or- 
solemn affirmation in a judicial proceeding is not 
absolutely protected from being made the subject of 
a prosecution for defamation under s. 500 of the Penal 
Code, on grounds of public policy or exceptions deriv- 
ed from the Common Law of England, apart from the 
provisions of s. 499 of fhe Penal Code. Nor is such a 
statement protected -by the proviso to 6.132 of the 
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Fvidaaes Act, in cases where the witness has not ob- 


jested to answering the question put to him. [p. 153, 
col. 2; p. 154, col. if : 


A relevant statement made by -an accused person 
under s. 342, Or. P. O., or contained in a written state- 
ment filed by him with the Court's permission is not 
absolutely protected from being the subject of a pro- 
sacution for defamation under s.-500 of the Penal Code. 
[p. 154, col. 1.) 

Criminal application against an order of 
the Resident First eOlass Magistrate at ` 
Nadiad, varied on appeal, by the Addi- 
tional Sessions Judge, Ahmedabad 

ORDER OF REFERENCE TO A 

FULL BENCH. 

Fawcett, J.—(September 3, 1925.)—The 

etitioner Bai Shanta, 4 married Brahmin 
woman, residing at Umreth, made a com- 
plaint against one Umrao Amir in the 
Court of the Second Class Magistrate 
Thasra, under s. 354, Indian Penal Code, 
for assaulting her with intent to outrage 


‘her modesty. The accused Umrao, when 


examined by the Magistrate unders. 342, 
Cr. P. C., put in a written statement, alleg- 
ing that he had connection (i. e., immoral 
relations) with Bai'Shanta for about a year 
and a half. . He cited witnesses, who sup- 
ported this allegation in their evidence in 
Court. The Magistrate disbelieved the de- 
fence and convicted Umrao, sentencing him 
to pay a fine of Rs. 151. Thereupon Bai 
Shanta brought a complaint in the Court of 
the Resident First Class Magistrate, Nadiad 
against Umrao (opponent No. 1), his four 
witnesses- in the previous criminal case 
(opponents Nos. 2, 3, 5 and 6) and oppo- 
nent No.4, aneighbour of Umrao, under 
s3. 500 and 506, Indian Penal Code 2. e., for 
defamation and criminal intimidation. She 
alleges that, while the case was pending? 
they threatened that, unlessshe withdrew 
the complaint, they would make a charge 
against her that would seriously prejudice 
her reputation; and that as she did not 
comply, they contrived to defame. her in 
the manner alreedy mentioned. She says 
her reputation has grievously suffered, 
people laugh at her, and she fears tlt, 
until she is re-habilitated by proceedings 
against the accused for defantation, her 
husband will not resume marital relations . 
with her. 

The First Class Magistrate, after issuing ` 
notice to the opponents in regard to the ' 
charge unders. 500, «Indian Penal Coda, 
dismissed her complaint under s. 203, Or. 
P. C., holding that Umrao was protected 


“by Excep. 9 tos, 499, Indian Penal Code, 


and the witnesses had made relevant state- 


152 


ments, which were protected under the 
view taken by some of the High Courts. 

On revision, the Additional Sessions 
Judge refused to interfere with the order 
of the Magistrate dismissing the complaint 
under s, 500, Indian Penal.Code, but direct- 
ed him to dispose of the complaint under 
a 506, Indian Penal Code, according to 
aw. e 

Bai Shanta now applies to this Court, 
asking that the Magistrate’s order of dis- 
missal be also reversed in regard to the 
charge under s. 500, Indian Penal Code. 
We have heard all the -parties except op- 
ponent No. 2, who has not been served. The 
petitioner has agreed to drop her, and her 
name should be struck ont accordingly. 
Of the remaining five opponents, No, 4is 
not alleged to have made any defamatory 
statement before the Second Class Magis- 
trate, Thasra. We are, therefore, only con- 
cerned with opponents Nos. 1, 3, 5 and 6, 
The oral and written statements of oppo- 
nent No. 1 Umrao, and the depositions of 
the other three opponents, have been 
translated. Umrao’s statement was clearly 


: relevant for the purposes of his defence, and 


not an unnecessary and uncalled for attack 
.on, the person defamed, of the kind referred 
to in Dinshaji Edalji Karkaria y. Jehangir 
Cowasji Mistri (1) and Haidar Ali v. Abru 
Mia (2), so as to take such statement outside 
rulings like those in Queen-Hmpress v. 
Babaji (3) and Queen-E'mpress v. Balkrishna 
Vithal (4). The other three have made 
direct relevant statements supporting Um- 
rao's allegation against the petitioner. The 


- question, therefore, arises whether we should 


follow the view that a party or a witness is 


‘absolutely protected from prosecution for 
. defamation, apart from the provisions of 


tHe Indian Penal Code on the subject (as 


: has been held by the two lower Courts), or 


the view that the provisions of the Code 


. must be followed andethe Court cannot 


engraft thereon exceptions derived from the 
eQommon Law of England or based on 
public policy. 

It is ugnecessary to go into a detailed 


. discussion of the case-law on the subject, 


- the judgment of Mookerjee, Acting C. J. in 


A full examination of it will be found in 


(1) 69 Ind. Cas. 94; 24 Bom. L. R. 400; A. I. R. 1922 
Bom. 381; 23 Cr, L. J. 654; 47 B. 15. 
LÊ S 756; 2 O. L. J. 105; 9 C. W. N. 911; 2 Or. 


(3) 17 B. 127; 9 Ind. Dec. (x. 8.) 83. 
(4) 17 B. 573; 9 Ind, Dec. (N. s.) 374. 
a. hi 
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Satish Chandra Chakrabarti v. Ram Dayal 
De (5). As regards the case of witnesses 
like opponents Nos. 3, 5 and 6, we could, of 
course, follow the view taken in the two 
Bombay cases already mentioned, although 
personally I prefer the contrary view taken ' 
by Mookerjee, J. But aur attention has 
been drawn tothe fact that in Criminal 
Application for Revision No. 336 of 1907, 
Chandavarkar and Knight, JJ., referred to 
a Full Bench the question whether state- 
ments made bya witness in a judicial pro- 
ceeding render him liable to prosecution 
for defamation under s. 499, Indian Penal 
Code. The referring judgment is reproduc- 
ed in afoot-note at page 1087, of Ratanlal’s 
“Law of Crimes,” 9th Edition. It refers to 
the doubts expressed by otherJudges of this 
Court as to the soundness of the view taken 
in Queen-Empress v. Babaji (3) and Queen- 
Impress v. Balkrishna Vithal (4) in favour 
of the absolute privilege of a witness, as 
regards prosecution under s. 500, Indian 
Penal Code. I believe I am correct in say- 
ing that that view has not been taken else- 
where in India, except in Madras, The 
reference to the Full Bench in 1907 fell 
through owing to the parties having com- 
pounded the case beforethe reference came 
on for hearing. In the circumstances, I 
think, a similar reference should be made 
in the present case. 


The question has been raised before us 
whether in any case the proviso to s. 132 
ofthe Indian Evidence Act does not pro- 
tect opponents Nos. 2, 5 and 6 from pro- 
secution under s. 500, Indian Penal Code. 
This enactment only protects an answer to 
a question which a’ witness is “ compelled” 
to give. In. Chatur Singh v. Emperor (6) it 
was held by Tudball, J., that an answer 
given by a witnessin a criminal case on 


. oath to a question put to him either by the 


Court or by Counsel on either side especial- 
ly when the question is on a point, which 
is relevant to the case, is within this pro- 
tection, whether or not the witness has 
objected to the question asked him. A 
similar view was taken by Walsh, J., in 
Ganga Sahaiv. Emperor (7). On the other 
hand in Queen v. Gopal Doss (8), Queen- 


(5) 59 Ind. Cas. 143; 48 O. 388; 32 O. L. J. 94; 240. 

W. N. 982; 22 Or. L. J. 31. 
(6) 58 Ind. Cas. 825; 43 A. 92; 18 A L. J. 940; 2 U. 
257; 18 A. L. J. 112; 21 


P. L. R. (A) 355; 21 Or. L. J. 825 
(7) 54 Ind. Oas. 890; 42 A. 
Cr. L. J. 186. e 
(8) 8 M. 271; 2 Weir 782; 1 Ind. Deo, (N. 3.) 744. 
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Empress v, Moss (9) and Kallu v. Sital (10), 
it was held that to get the protection afford- 
ed bys. 132 of the Indian Evidence Act, 
the witness must show that he asked to be 
excused from answering the question and 
the Court obliged him to answerit. This 
view was adopted by a majority in Qneen- 
Empress v. Ganu Sonba (11), as also by 
Shah, J., and Hayward, J., in Emperor v. 
Cunna (12), But having regard tothe dif- 
ference of judicial opinion on the point, I 
think it should also be referred to the Full 
Bench for specific decision. 

As regards an accused person like oppo- 
nent No. 1, he cannot be prosecuted for 
giving false evidence in respect of his 
answers tothe Court under s, 342, sub-ss. 
(2) and (4) : so the argument based on the 
liability of a complainant-or a witness to 
such punishment doesnot apply. In Nathjz 
Muleshvar v. Lalbhai Ravidat (13}, the Court 
left open the question of the liability ofa 
party to a judicial proceeding to criminal 
prosecution for defamation, The ruling in 
.Esufalli Abdul Hussein v. Emperor (14), 
does not touch the question of absolute 
privilege, apart from the protection afford- 
ed by the exceptions to s. 499, Indian Penal 
Code. There appears to be no direct ruling 
_of this Court on the subject, and it is 

doubtful how far the view taken in Qugen- 
Empress v, Babaji (3) and Queen-Empress ¥. 
Balkrishna Vithal (4) should be held ap- 
plicable to an accused person. Some of the 
arguments are equally applicable, while 
others are not. There is also a difference of 
judicial authority on the point. The Madras 
High Court have held in Potaraju 
Venkata Reddy v. Emperor (15) that the 
statement of an accused person under s. 
342, Cr. P. C., is absolutely privileged. The 
Caleutta High Court in Satis Chandra 
Chakrabarti v. Ram Dayal De (5) have held 
the contrary. The Allahabad High Court 
_ and the former Chief Courts of the Punjab 
and Lower Burma seem to have taken the 
same view as the Calcutta High Court. See 
the cases cited in foot-notes 9and 10 at page 


(9) 16 A. 88; A. W. N. (1894) 23; 8 Ind. Dee. (N. s.) ` 
. 58 


(10) 43 Ind. Cas, 823; 40 A. 271; 16 A. L. J. 201; 19 
Or. L. J. 231. 

(11) 12 B. 440; 6 Ind. Dec. (x. s.) 778. 

(12) 59 Ind. Cas, 324; 22 Bom. L. R. 1247 at pp. 1264, 
1265 & 1271; 22 Cr. L, J. 68. 

or 14 B. 97; 7 Ind. Dee. (N. s.) 522. 
$ (14) 46 Ind. Cas. 411; 20 Bom. L. R. 601; 19 Cr. L. 

. 1731. : 

(15) 14 Ind. Cas. 659; 86 M. 216; (1912) M. W. N. 476; 
18 Or. L. J. 275; ILM &. T. 416; 23 M. L. J. 39. 
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1090 and foot-npte 1 at p. 1091 of Ratanlal's 
“ Law of Crimes,” 9th dition. The latter 
decisions are opposed to the reasoning on 
which Queen-Empress v. Babaji (3), and 
Queen-Empress v. Balkrishna Vithal (4) are 
based. I think, therefore, this point should 
also be referred to the Full Bench. I would 
accordingly refer the following ques- . 
tions :— | 

(1) Whether relevant statements made 
by a witness on oath or solemn affirmation 
in a judicial proceeding are absolutely 
protected from being made the subject of 
a prosecution for defamation under s. 500, 
Indian Penal Code, on grounds of publie 
policy or exceptions derived from the Com- 
mon Law of England, apart from the pro- 
visions of s. 499, Indian Penal Code? . 

(2) Whether such statements can be 
held to be protected by the proviso to s. 
132 of the Indian Evidence Act, in cases 
where the witness has not objected to 
answering the question put to him and been 
obliged by the Court in spite of his objec- 
tion to answer it ? 

(3) Whether relevant statements made 
by an accused person under s, 342, Or. P, 
C., or contained in a written statement 
filed by him with the Court's permission, ` 
are absolutely protected from being the 
subject of a prosecution for defamation 
under s. 500, Indian Penal Code, on the 
grounds, ete., referred to în question (1)? 

Madgavkar, J.—I argee. 

Mr. JIT, V. Divatia, for the Applicant. 

Mr, S. S. Parulekar, for the Opponent, 

OPINION OF THE FULL 
BENCH. ‘ s 
Macleod, C. J.—We answer the first 
“question referred to us by the Bench in the 
negative. In Satis-Chandra Chakrabarti 
v. kam Dayal De (5) it was held by a Full 
Bench of the Calcutta High Court “ that a 
defamatory statement, on oathor otherwise, 


_by a party toa judicial proceeding falls 


within s. 499 of the Indian Penal Code, as 
is not absolutely privileged. Undercl. 30 
of the Letters Patent, 1865, the »rovisions 
of such Code must be followed, and the 
Court cannot engraft thereon exceptions 
derived from the Common Law of England 
„or based on public policy.” Every case 
on the subject has been most exhaustively 
dealt with by the learned Acting Chief 
Justice and it would be superfluous for us 
to add anything to what has been said in 
that case. We think accordingly that the 
decision in Queen-Himpress v, Babji (3) was 
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wrongly decided, and that the decision ‘in 
Queen-Empress v. Balkrisina Vithal (4) 
should have been decided according to the 
opinion of Mr, Justice Telang. . 

We also think that the third question 
should also be answered in the negative, 
as the decision I have already referred to 
applies to this question also. There is no- 
thing in s. 342 of the Cr. P. O. which gives 
an accused person an absolute privilege as 
regards defamatory statements made by 
him in his examination. 

With regard to the second question, we 
think that the words at the end of the ques- 
tion “and beenobliged by the Court in 
spite of his objection to answer it” must 
have been put in by inadvertence, as the 
question propounded for our opinion should 
be." whether relevant statements made by 
a witness on oath or solemn affirmation in 
a judicial proceeding can be held to be pro- 
tected by the proviso to s. 132 of the Indian 
Evidence Act, in the cases where the wit- 
ness has not objected to answering the 
question put to him?” It was hardly neces- 
sary to refer that question to a Full Bench, 
as there isno decision of this Court that 
such statements can be protected where 
the witness has not objected to answering 
them. On the contrary it was decided in 

` Emperor v. Cunna (12) that unless a person 
objects to any question the answer to which 
is likely to criminate him, he cannot be 
` said to have been compelled to give such 
answer within the meaning of the proviso. 
On page 1271* Mr. Justice Hayward said:-— 
“ Tf @ man voluntarily makes an incrimi- 
nating statement, he must take the conse- 
quences for it. He. can only plead pro- 
tection if he has specifically declined to 
make the statement, and has been specifi- 
cally compelled to do so by the Court.” 
The decisions referred to of the Allaha- 
bad High Court in Ganga Sahai v. Emperor 
(7) and Chatur Singh w Emperor (6) are 
decisions of a Single Judge. 
om We answer the second question in the 
negative. 
Z.K. © Answered negatively. 
*Pago of 22 Bom. Le R.—{Hd.] 





MEATAB RAT V. EMPEROR, 


(93 I. ©. 1926] 


ALLAHABAD HIGH COURT. 
OriminaL Revision No. 600 or 1925. 
December ‘9, 1925. 
Present:—Mr. Justice Sulaiman. 
MEHTAB RAI AND aANOTHER—APPLICANTS 
VErSUS 
EMPHROR—Obpposits PARTY. 

Penal Code (Act XLV of 1860), Ch. XII, ss. 280, 247 
—Resource Manual, rules under—Criminal liability in 
Ch. XII, Penal Code, whether modified—Coin used as 
ornament--Fraudulent defacement by cutting and 
clipping—Criminal liability. 

A coin which ceases to be used as money does not 
c2zase to be a Queen's coin within the meaning of s. 
230; Penal Code, and the mere fact that a coin is 
being used as an ornament by soldering a ring to it 
does not transform it absolutely into a new article. . 
If, therefore, an accused person clips and cuts away 
acoin and makes up the deficient weight by soldering 
with the intention of subsequently delivering it to a 
Bank, he would be guilty of fraudulently defacing a 
coin, even though on a previous occasion the coin 
had been used as a wearing ornament. [p. 156, col. 2.] 

The rules prescribed by Government in the Resource 
Manual, under which Bank officers are directed to 
accept or return defaced coins, cannot be understood 
to take away the effect of the provisions of the sections 
of the Penal Code in connection with offences relating 
to coins, because such rules do not deal with any 
criminal liability which is-provided for in the Penal 
Code. [p. 156, cols, 1 & 2.} P j 

Criminal revision from an order ofthe 
Sessions Judge, Moradabad, dated the 17th 
September 1925. : 

Sir C. Ross Alston and Mr. A. P. Dube, 
for the Applicants. 

The Assistant Government Advocate, for 
the Crown. ` 

JUDGMENT. —This is a criminal revi- 
sion from a conviction under s. 251, Indian 
Penal Code. It appears that on the 24th of 
May 1925 the two accused Mehtab Rai and 
Ram Sarup arrived at Moradabad and 
through the help of a broker Ram Krishen 
were introduced to Rang Behari Lal the 
cashier of the Moradabad branch of the 
Imperial Baak. They showed him some 
samples of defaced coins and requested him 
to cash them next day when the Bank 
would open. Rang Behari Lal was reluc- 
tant to accept those coins and said that he 
would consult other clerks of the Bank 
before giving his final opinion. The accus- 
ed left some coins by way of sample with 
Rang Behari Lal and promised to return at 
about 3 Pr. m. in the afternoon. Rang 
Behari Lal approached another officer of 
the Bank named Manohar Lal who came to 
the conclusion that the coins could not be 
taken by the Bank. The Police were in- 
formed and some Police Officers came and 
eoncealed themselves in the house of Rang 
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Behari Lal and lay in wait for the arrival 
of the accused. At about the appointed 
time the accused arrived with hags full of 
- coins about Rs. 2,000 in face value. Rang 
Behari Lal after examining tbb coins ex- 
pressed his willingness to accept about 300 
one-rupee pieces and 100 eight-anna pieces 
and offered to pay only Rs. 250. While the 
coins were lying before them and were 
being counted the Police Officers came 
out and arrested the accused and took pos- 
session of all the coins. An Inspector- was 
sent to Delhi, the place of residence of the 
accused, and on a search of their house a 
. large number of. implements’e. g, 10 files, 
4 shears, 36 chisels and 3 hammers, and a 
tin case containing clippings and some fil- 
ings were found inside an iron safe along 
with 4 large quantity of defaced coins. 


The accused did not deny their possession 
of these coins which.were sent to an officer 
of the Oaleutta Mint, for an examination 
and report. Mr. Hart an officer employed 
at the Calcutta Mint was examined asa 
witness to prove his report. According to 
his classification the coins were of three 
main samples. Sample No. 1 were coins 
where no drastic’ attempt had been made 
to remove solder owing to the considerable 
. wearage of the coins. These coins, however, 
were such as could have been received b 
Government at a reduced valuation. 
Sample No. 2 were coins which had not 
worn much but on which cutting had been 
done intentionally, which the expert thought 
amounted to a fraudulent treatment. 
Sample No. 3 were coins where the cutting 
and clipping had been practised to an ex- 
treme limit. These coins showed little. or 
no wearage and were of recent dates. The 
weight of these coins, however, were remark- 
ably close to the extreme limit of wearage 
prescribed, from which faet the expert pre- 
sumed that scales must have been used in 
achieving this result, 


The Courts below have examined the 
coins and agreed with the report of the 
expert that these coins are such as had been 
dishonestly and fraudulently operated .on 
within thé meaning of s. 247 and that the 
‘accused persons were knowingly in posses- 


sion of the same and had attempted to` 


induce Rang Behari Lal to receive the same 
and were accordingly guilty of the offence 
under s. 251, Indian Penal Code. r 

Three main points have been urged 
before me, Z - 
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The first is that, a3 a matter of fact, these 
coins have lost’ in weight owing to wearage 
and have not been actually defaced and 
are not coins which have been fraudulently 
or dishonestly operated upon. > 

The second is that the accused were in 
possession of these coins which, were in the 
form of ornaments, honestly and in the 
course of their ordinary business and did `- 
not knowingly possess them as dishonestly 
or fraudulently defaced coins within the 
meaning of s. 251, Indian Penal Code. 

The third is that no offence under s. 251 
was committed inasmuch as the coins had 
been transformed into ornaments and any 
clipping or cutting that was done was per- 
formed on ornaments as such and not on 
coins, . 

As regards the question of fact I must in 
revision accept the findings of the Courts 
below based on expert evidence that a 
large number of the coins found in the pos- 
session of the accused had been defaced and 
had lost in weight not due to wearage but 
because of cutting and clipping. In order 
further to satisfy myself I have examined a 
large number of those coins and there is 


no doubt in my mind also that a number 


of these coins have been clipped and cut 
even at places where there was no solder- 
ing, Many of these coins show edges where 
portions have been cut away in straight 
lines as if they have beon filed away. The 
circumstance that the weights of all the 
coins in sample No. 3 are remarkably close 
to the extreme limit of wearage prescribed, 
does show that theif weights were* reduced 
deliberately to that extent after careful, 
weighing. This excludes the possibility of 
their having been merely worn out. The 
way ia which the cuttings and clippings ` 
have been done also indicates that itis not 
a case of mere wearage. When [ am accept- 
ing the findings of the Courts below on 
this point it is “not neceSsary for me to 
express myself in any great detail. 

As to whether the accused were in poss®- 
sion of these coins knowing that they were 
so defaced, the view of the Courts below is 
supported by all the circumstances of the 
case, The conduct of the accused them- 
selves fully bears out the conclusion. In 
the first place they admit that they carry 
on the business of collecting such coins 
and ultimately change them at the various 
offices of the Imperial Bank. Under these 
circumstances it is only natural to suppose 
that they would take care to egamine the 
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coins which they receive and would make 
sure that they are such as can be exchanged 
atthe Bank. Then again there is the fact 
that they suddenly arrived at Moradabad on 
a holiday and the first thing they did was 
to obtain an introduction to the cashier and 
to offer him a commission of 3 per cent. in 
case he accepted the coins. If they were 
carrying on their bustness in a straight- 
forward and honest way one would have 
expected them to visit Moradabad on a day 
when the Bank was open and to go straight 
to the Bank and tender the coins. The 
tortuous way adopted by them provided 
ample material for the Courts below to 
infer that they were not dealing in this 
matter honestly. Furthermore, the very 
appearance of the coins is such as would 
make any oné who was in possession of them 
know that they had been cut, clipped or 
filed intentionally. 

The third point is that no offence is com- 
mitted when a coin which has ceased to be 
used as money and which has been trans- 
formed into an ornament, has been defaced. 
It is not disputed that the word ‘deface’ 
as defined in s. 2 (a) of Act IIL of 1906 
includes clipping, filing stamping or such 
other alteration of the surface or shape 
of coin as is readily distinguishable from 
the effects of reasonable wear. As to 
fraud or dishonesty, the contention is 
that the intention of the Legislature in 
making the possession of such a coin 
or intention to deliver it an offence, is 
to punish persons who have defaced coins 
which are capable of being used as money. 

~The argument is that if a coin has been 
transformed into an ‘ornament then no 
offence is committed if that ornament is 
further cut away or clipped. This argu- 
ment is sought to be supported by rules 
Nos. 65 to 69 of the Resource Manual under 
which provisjon has heen made for accept- 
ing defaced coifis providéd that they have 
act lost in weight below a certain prescrib- 
ed minimum. Great stress is laid on r. 69 
which proyides that when a silver coin which 
has been fraudulently defaced is tender- 
ed to any person mentioned in Art. 57 such 
person shall cut or break the coin and return 
the cut coin to the tenderer who shall bear 
the loss caused by such cutting or breaking. 
It is, therefore, argued that the only penalty 
to which a person is subjected is that he has 
to bear the loss caused by a fraudulent de- 
facing ofacoin. But any rule prescribed 


by Government under which Bank officers 
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are directed to accept or return defaced 
coins can in no way take away the effect of 
the provisions of sections in the Indian 
Penal Code Itisimpossibleto construe a. 
section of the Indian Penal Code in the light 
of the provisionsof the rulesin the Resource 
Manual. These rules do not deal with any 
criminal liability whichis provided for in 
the Indian Penal Code. They contain pro- 
visions under which if the conditions requir- 
ed by the rules are fulfilled coins can be 
exchanged. 

I have, therefore, to consider whether the 
intention of the Legislature is that possession 
of only such coins as have not: been already 
altered or transformed is prohibited under 
s 251. Section 230 defines a Queen’s coin and 
expressly states that the metal which has: 
been so stamped and issued shall continue 
to be the Queen's coin for the purposes of 
that Chapter notwithstanding that it may 
have ceased to be used as money. Now a coin 
may have ceased to be used as money in 
various ways. It may for instance bea cvin 
which has been superseded, or it may .pass 
into territories of some independent chief 
where itis not accepted as legal tender or 
it may be that it has been defaced so badly 
thatno one would accept itasa current coin. 
Butitmay still, within the meaning of s. 
230, be deemed tobe a Queen's coin even 
though it has ceased to be used as money. 
Furthermore, the mere fact that a coin is 
being used as an ornament by soldering a 
ring to it does not transform it absolutely 
By removal of that ring 
thecoin in a defaced form will re-appear 
and may be capableof being accepted by 
ignorant villagers. The rules in the Re- 
source Manual themselves require that a 
person who wants to have these defaced 
coins exchanged must at his own cost re- 
move the solder and then tender the coins. 
The rules speak of a silver coin which has 
been defaced. It is obvious, therefore, that 
when these coins are tendered to a Bank 
they are not tendered as ornaments or other 
articles into which coins have been trans- 
formed, but are tendered as coins which 
have been defaced. If, therefore, an accus- 
ed person clips and cuts away a coin and 
makes up the deficient weight by solder 
with the intention of subsequently deliver- 
ing it to a Bank he would certainly be guilty 
of fraudulently defacing a coin even though 
ona previous occasion the coin had been 
used as a wearingornament. It is contend- 
ed on behalf of the accused that there was 
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really no fraud in their mind and,that they 
did not intend tocommit any fraud onthe 
Bank. Itis said thatthe amount of money 
to be paid to them would be according to 
the reduced weight of the coins and that 


if they cut away a greater portion they - 


would receive a smaller amount, and in case 
-they reduced the weight beyond the limit 
prescribed they would themselves have to 
| bear the loss, This argument loses sight of 
the fact that coins which have been used as 
ornaments are purchased cheap in the mar- 


ket and then the person who cuts away a 


portion of them retains in his possession a 
part of the silver so cut away and yet gets 
price for the remainder from the Bank by 
adding solder to bring the weight up to 
the required figure. The wholetransaction, 
therefore, is a very profitable one because 
he was able to procure these coins at a 
very cheap price, and has also substituted 
solder for silver. The word ‘dishonestly’ 
which occurs in s. 247 has been defined in 
s, 24 as follows: —“Whoever does anything 
with the intention of causing wrongful gain 
to one person, or wrongful loss to another 
person, is said to do that thing dishonest- 
ly”. Now the Banks are not authorised 
to accept coins which have been fraudu- 
lently defaced. If, therefore, a person 
intentionally defaces a coin and conceals 
this fact from the Bank in order to persuade 
the Bank to accept the coin he has the ig- 
-tention of causing wrongful gain to him- 
self even though the Bank may not be put 
to a wrongful loss inasmuch as it has to pay 
price according to the present weight of 
the coin. But there would be a wrongful 
loss to the Bank if some silver has been 
taken away by cutting, clipping or filing 
and the weight is brought up to the requir- 
ed minimum by soldering. In my opinion, 
therefore, it is impossible to hold that the 
conviction of the accused persons under s. 
251, Indian Penal Code, was in any way 
illegal or improper. 

Itis lastly urged that the sentences passed 
on the accused are very severe and that in 
any case the imposition of the fine was too 
hard. The maximum sentence prescribed 
under s. 251, however, is ten years’ rigorous 
imprisonment coupled witha fine. I, there- 
fore, donot think that the sentence of one 
year’s rigorousimprisonment and a fine of 
Rs. 1,000 on one of the applicants and six 
months’ rigorous imprisonment with a fine 
of Rs. 500 on the other are severe. The 
ppplication is accordingly dismissed. The 
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applicants must surrender to their bail to 

serve out the remainder of their sentences. 
8, S. Application dismissed. 
N. H. 


ALLAHABAD HIGH COURT. 
CriminaL Ravisfon No. 685 or 1925. 
January 4, 1926, . 
Present:—Mr. Justice Daniels. 
` Mahanth GOKUL NATH—APPLICANT 
Versus 
.Baba BARAM NATH—Opposits PARTY, 
Criminal Procedure Code (Act V of 1898), s. 146—- 
Math, jewellery of—Attachment, whether legal. 
The jewellery and other moveable property of a 
math must be treated as appurtenant to the math, 


and can properly be the subject of proceedings under | 


s. 146, Cr. P. C. 

Bharat Das v. Ram Charitar Das, 38 Ind. Cas. 319; 
1 P.L. J. 356; 18 Cr. L. J. 287; 2 P. L. W. 367, relied 
on. 
Criminal revision from an order of the 
Sessions Judge, Gorakhpur, dated the 3rd 
September 1925. 

Mr, Iqbal Ahmad, for the Applicant. 

Dr. M. L. Agarwala and Mr. Shiva Prasad 
Sinha, for the Opposite Party. 

JUDGMENT.—I this case there is a 
concurrent finding of both the Courts 
below that there was a dispute likely to 
lead to a breach of the peace and that 
neither party was in possession of the pro- 
perty. After hearing arguments at the 
time of presentation of this revision appli- 
cation I, therefore, decided that there was 
no ground for revision of this paxt.of the 
order and that the only part which was 
open to attack was that which also directed” 
attachment of the moveable property in the 
math which was the subject of dispute. On 
this part of the order a notice was issued. 
It appears to me, however, on consideration 
that the jewellery and other moveable pro- 
perty must be trgated as appurtenant to 
the math and that the order was properly 
passed in respect of it. There is a Patpa 
case which is practically on all fours with 
the present case in which a sineilar view 
was taken. I refer to the case of Bharat 
Das v. Ram Charitar Das (1). I accord- 
ingly hold that there is no-ground for 
revision of the order complained of, and I 
dismiss this application. 

N.H. : Application dismissed, 


(1) 38 Ind. Cas, 319; 1 P. L. J. 356; 18 Or, L. J, 287; 
2P, L. W. 367, 
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BOMBAY HIGH COURT. 
ORIMINAL APPLICATION FOR REVISION - 
No. 321 or 1925. > 
November 4, 1925. 
Present:—Mr. Justice Fawcett and 
Justice Madgavkar. 
In re ISHVARLAL MANEKLAL 
*  TRIVEDI—Apriicant, 

Criminal Procedure Code (Act V of 1898), s. 250— 
Compensation—Notice to shaw cause—Adjournment, 
whether must be granted. ; 

A complainant who is called upon to show causo 
why an order directing the payment of compensation 
should not be made against him under s. 250, Cr. 
P. O., is not entitled as a matter of right to an ad- 
journment to enable him to consult a Pleader and 
to give a written reply. - 

Criminal application against an order 
of the First Class City Magistrate at 
Ahmedabad. 

Mr. G. N. Thakor (with him Mr. H. V. 
Divatia), for the Applicant. 

JUDGMENT.—The complaint of the 
applicant under ss. 327 and448 of the Indian 
Penal Code was dismissed and as it was 
held by the Magistrate to be false and vexa- 
tious, he was called upon, under s, 250 of the 
Cr. P. C., to show cause why an order of 
compensation should not be passed against 
` him. In reply, he stated as. follows: “My 
Pleader will give a written reply. I am not 
ina position to give my reply now.” The 
learned Magistrate thereupon proceeded to 
pass an order directing the complainant to 
pay Rs. 25 as compensation. It has been 
contended for the applicant by Mr. Thakor 
that under s. 250 as now amended the com- 
plainant had a right to an adjournment to 
enable him to consult a Pleader and to give 
a written reply; if he chose. We cannot 
agree with this argument. On the con- 
trary, the procedure prescribed under s. 
950 is similar to the procedure prescribed 
in the case of an accused person in a sum- 
mons case to show cause, under s. 242, The 
Magistrate dismissed the complaint and was 
of opinion thet prima fgcie it was false 
and vexatious. As in regard to an original 
cagnplaint, when the accused is called upon 
to show cause, he must, unless the Magis- 
trate desixes to adjourn’ the matter for 
. special reasons, show cause immediately. 
The present was a simple case and no par- 
ticular reason appears for the necessity ofa 
written reply by a Pleader. The order is, 
“ therefore, correct and we reject the applica- 
tion. . 

Z. K. Application rejected. 
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LAHORE HIGH COURT. 
CRIMINAL Case No. 319 or 1925. 
February 17, 1925. | 
Present :—Sir Shadi Lal, Kr., Chief Justice. 
EMPEROR—PETITIONER : 
VETSUS 
ISHAR SINGH-—ACCUSED—RESPONDENT. 
Criminal Procedure Code (Act V of 1898), 8. 488— 
District Magistrate, power of, to make reference to 
High Court against judgment of Sessions Judge. 
A District Magistrate has-no power to make a 
reference to the High Oourt questioning the propriety 
of the judgment of a Sessions Judge. 


Case reported by the District Magistrate, 
Gujranwala, with his No. 307 of 12th Feb- 
ruary 1925. 

FACTS.—UOn appeal by Ishar Singh the 
learned Sessions Judge, Gujranwala altered 
the conviction from one under s. 17 (2) to 
one under s. 17 (1) of the said Act. Further- 
more, the learned Sessions Judge reduced 
the sentence to four months’ imprisonment 
and afine of Rs. 100 orin default to one 
month’s simple imprisonment and it was 


further ordered that the period of imprison- 


ment should be counted from the date that 
the accused was sent to the lock-up. 
Thus he was released on the day that the 
judgment was announced by the Sessions 
Judge.. tne 

Under s. 438, Or. P. C.,I submit this case 
to the Hon'ble Judges of the High Court 
with the recommendation thatthe order of 
the learned Sessions Judge of Gujranwala, 
dated the 8th January 1925, may be revis- ` 


ed. 
GROUNDS.—(i) The order of the 


learned Sessions Judge as much as it refers 
to the period of detention in thelock-up to 
be counted in the period of imprisonment 
is illegal: vide Bhagel Singh v. Emperor (1) 
and Emperor v. Asghar Ali (2) and instruc- 
tions issued in the Register High Court 
Letter No. 6780-G, dated the 20th December 
1921. 

(it) There is sufficient evidence on the 
record to show that Ishar Singh assisted in 
the management of the Diwan (meeting) 
and procession (moving meeting) and, there- 
fore, he was guilty of an offence described . 
in the First Part of s. 17 (2). 

The learned Sessions Judge has held 
that it has been proved that the accused 
was preaching and supporting the entire 
propaganda of the Shromani Gurdwara 
Parbhandik Committee, Amritsar. I submit 

S 9 P, W. R. 1907 Cr.; 5 Cr. L. J. 217. 
ir 52 Ind, Cas, 604; 27 P, R. 1919 Cr.; 20 Cr, L. J, 
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that the word ‘promotion’ as interpret- . 


ed in Bahadur Singh v. Emperor (3) by 
his Lordship Justice Zafar Ali, Judge of 
the kahore High Court, does not tover 
the case of Ishar Singh. The diaries of 
Amar Singh (P. W. No. 3) and*the states- 
ment of Rahmat Din (P. W. No. 4) coupled 
with the further evidence of Sardari Mal 
(P. W. No. 7) and Mul Raj (P. W. No. 9) 
established beyond any: shadow of doubt 
that Ishar Singh was the convener, organis- 
er and manager of all the Diwans and 
meetings, The diary (Ex. P. L.) of Fazal 
Ilahi (P. W. No. 10) also proves that the 
procession started from the Clock-Tower 
and Ishar Singh accused was Managing it. 
Thus it would appear that before the crowd 
assumed the formation ofa military type 
or that of a procession it was organised by 
people amongst whom Ishar Singh also 
made a conspicuous appearance. Thus from 
the side of facts it has been proved that 
Ishar Singh before the conducting ofany 
Diwan or meeting or the formation of a 
procession was one of the organisers, Cor- 
veners and managers and retained this 
position by subsequently managing: and 
controlling it throughout the day when it 
paraded in the Bazars. 

(iii) The learned Sessions Judge has 
not given any reasons for showing leniency 
to the appellant. The order passed by the 
Additional District Magistrate was already 
lenient enough. AN 

Under the above circumstances I beg to 
recommend that the conviction of Ishar 
Singh should be altered to one under the 
First Part of s. 17 (2) of the Criminal Law 
Amendment Act and that the Sessions 
- Judge’s order asto counting ofthe period 
of detention in the lock-upin the period of 
imprisonment may be declared illegal. I 
further recommend that adequate punish- 
ment may be awarded in this case, because 
there are no good reasons forthcoming for 
showing any leniency to the accused. 

REGISTRAR’S REMARKS: — In 
Emperor v. John Francis Lobe (4) it was 
held, following Queen-Eempress v. Karamdi 
(5) that a District Magistrate is not em- 
powered to make areference to the High 
Court questioning the propriety of a judg- 
ment by a Sessions Judge. 


@ 76 Ind. Cas. 689; (1923) Cr. L. T. 61; (1923) A. I. 

R. (L.) 342; 25 Or. D. J. 225. 
(4) 36 Ind. Cas. 577; 41 B. 47; 18 Bom. L. R. 796; 

17 Or. L. J, 529, = | 
(8) 28 O. 250; 12 Ind, Dec, (N. B) 167. = GM 
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Decline to entertain this reference and 
return the record ?- 
. ORDER. 


Shadi Lal, C. J.—I agree. 
Z. K. Record returned. 


BOMBAY HIGH COURT. 
CRIMINAL APPLICATION FOR Revision 
No. 306 or 1925, ; 
October 18, 1925. 
Present: —Mr. Justice Fawcett and 
Mr, Justice Madgavkar. ` 
UMAJI KRISHNAJI SONAVNI— 
AccusED—APPLICANT 
versus 


EMPEROR—Obprosita Party. 

Criminal Procedure Code (Act V of 1898), ss. 256, 
5387—Summary trial—Failure to ask accused whether 
he wishes to further cross-examine prosecution wit- 
nesses—Irregularity. 

The mere fact that there is an omission on the part 
of a Magistrate trying a case summarily to ask the 
accused before he is called upon to enter on his 
defence whether he wishes to re-call any of the pro- 
secution witnesses for further cross-examination, is 
not a sufficient ground for holding that the proceed- 
ings and trial are vitiated by illegality. Such an 
omission is at. the most an irregularity which falls 
within the purview of-s. 537, Or. P. O. [p. 160, col. 1.] 

Per Madgavkar, J—Section 256, Cr. P. C. which 
gives the accused the right of re-calling witnesses 
implies that there must be a charge framed in the 
first instance for the right to come into existence, [p. 
160, col 2.3 EA . - 

Criminal application against convictions 
and sentences passed by the Magistrate, 
First Class at Yeola. | 

Mr. A. G. Desai, for the Accused. 


JUDGMENT. 


Fawcett, J.—The first point taken by , 


Mr. Desai is that the conviction ought to 
be set aside because the Magistrate neg- 
lected to-observe the provisions of s, 256 of 
the Or. P. O., inasmuch as he did not ask 
the accused to state, before he was called . 
upon for his defence, whether he wanted to 
re-call any other frosecution Witnesses for 
further cross-examination. The contention 
is that the provisions of this section appl” 


“to asummary triallike the present by virtue 


of the provisions of s. 262, which says that 
“the procedure .prescribed for summons- 
cases shall be followed in summons-cages 
and the procedure prescribed for warrant, 
cases shall be followed in warrant-caseg, 
except as hereinafter mentioned.” There is 
an important provision in the following s. 
263 that, in a case where no appeal lies, 
such as the present, the Magistrate or 
4 


~ 
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Bench of Magistrates need not frame a for- 


mal charge. They merely have to record 
the nature of the offence camplained of and 
proved, and the plea of the accused and his 
examination, with the other details referred 
to in that section. In my opinion, the fact 
that a formal charge is not framed in such 
a case makes a very material difference 
when considering the applicability of s. 256, 
because that section, clearly implies that 
the Court has’had a charge read and ques- 
tions put to the accused under s. 255, and 
that he has been called upon to plead to the 
charge, Itisonly then that the occasion 
arises under which the accused is required 
to state whether he wishes to cross-examine 
any of the prosecution witnesses further, 
and, therefore, strictly speaking, as no 
charge is framed and read and explained 
‘to the accused for his formal plea, I do not 
think that if can be contended that the 
provisions of s. 256 must apply in a case 
like the present. I do not want to go so far 
as to lay down that the provisions of s. 256 
cannot properly be used in such a case, but 
what [ do say is that the mere fact that 
there is an omission on the Magistrate’s 
part toask this question is not a sufficient 
ground for holding that the proceedings 
and the trial are vitiated by illegality. In 
my opinion, in such a case there is at the 
most an irregularity, which falls under s. 
537, and a ruling like Queen-Hmpress v. 
Nasarvanji (1) is not applicable. In the 
present case the accused had cross-examin- 
ed the prosecution witnesses and two of 
these witnesses had made statements in 
his favour. There remained only the fur- 
ther cross-examination of the complainant, 


_* and there does not seem to be any ground 


for. saying that in a simple assault case of 
this kind there was any real reason why 
he should have been re-called for further 
cross-examination. Therefore, that conten- 
‘tion, in my opinion, is unsustainable. 

The second point takeg is that the Magis- 
trate has failed properly to comply with 
ahe provisions of s. 263 (h) under which 
he has to record not only his finding, but in 
the casewf a conviction a brief statement 
of the reasons therefor. It has no doubt 
been laid down that the Magistrate should 
state, at any rate, sufficient reasons to en- 
able a superior Court to be aware of the 
main grounds for the conviction and to be 
satisfied that he has properly applied his 


(1) 2 Bom, L. R. 542, 
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mind to the question of the guilt of the 
accused, In the present case the Magis- 
trate does give reasons for preferring the 
evidence of the complainant to the evidence 
of the other two prosecution -witness®. It 
is true that as regards the defence evidence 
he merely says “I cannot believe the evi- 
dence of alibi of the accused.” That would 
be a necessary consequence of his accept- 
ance of the testimony of the complainant: 
and it is acommon experience in the case 
of alibi evidence that itis difficult to give- 
definite reasons for disbelieving it, because 
it may be true except as to the time when 
the incidents deposed to be happened. 

Ido not think there is anything to justify 
our interference, and I would, therefore, 
reject the application. 

_Madgavkar, J.—On the first ques- 
tion raised for the petitioner, namely, that 
even in summary trials, s. 256 of the Cr, P. 
O., appliesand the accused has a right to 
re-call witnesses for the prosecution for 
cross-examination, it appears to me that s. 
256 cannot be read apart from the two pre- 
ceding sections, as isclearin fact from the 
opening words ofs. 256itself. It is ufter a 
charge is framed that the accused can either 
refuse to plead or ‘not plead or claim to be 
tried. Therefore, s. 256, which gives the 
accused the right of re-calling witnesses, 
implies that there must bea charge framed 
in the firstinstance for the right to come 
into existence. The reason is clear. The 
charge gives clear notice of the mind of the 
Court prima facie on the materials as they 
exist; and in case the charge suggests to 
the defence any other witnesses or any fur- 
ther questions, that right is given. Where 
there is no such charge, the defence has no 
other materials than it already possessed 
and the need to re-call witnesses does not 
exist. I conclude, therefore, that in sum: 
mary trials under s. 263, when no charge is 
framed, the accused has no right as such 
to re-call the witnesses for the prosecution, 
If the accused even without a charge satis- 
fies the Court thatit is necessary or ad- 
visable that any particular witness should 
be re-called, I have no doubt that the Magis- 
trate would consider the application 
favourably. In the present case the charge 
is of a petty offence of assault and I do not 
think that any illegality exists; and the 
application must, therefore, be rejected, 

Z. K. Application rejected, 
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BOMBAY HIGH COURT. 
Crvit Apprat No. 15 oF 1925. 
- September 10, 1925. 

Present ; Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Coyajee. 
MABEL BANTON-—PLamntjrr— 

a ara 


Tan ADMINISTRATOR GENERAL 


or BOMBAY—Devenpant—ResponpDEntT. 

; Advancement—Purehase in name of eu, 
sumption—L ntention—Burden of proof. 

Where a husband or father pays the money for a 
Purchase but the purchase is taken in the name of. 
the wife or child, theré is a presumption of an intend- 
“ed advancement and the onus lies on the person dis- 
puting the advancement to prove that the purchase 
made was not intended to be an advamcement. The 
presumption may be rebutted by evidence, but in order 
to rebut it thé evidence must show the real nature of 
the transaction. [p. 162, col. 2.] 

The mere statement by the husband or father that 
he did not intend the transaction to confer any 
beneficial interest in the thing given or transferred to 
the donee or transferee is of little avail unless it is 
established at the same time with reasonable clearness ` 
that he had other and different motivés for the action ` 
he took. [p. 162, col 2; p. 163, col. 1 

‘There must, however, . in the et instance be koin 
evidence of the exercise of some independent volition ` 
of mind on the part of the husband or father before it ' 
can be said thatthe gift or transfer must be, pre- 
sumed to have been made as an advancement,’ unless . 


there is evidence of some other and sufficient motive | ` 


for the gift or transfer. [p. 166, col..1.] 

Per Coyajee, J.--The mere circumstance that the’ 
name of a child or a wife is inserted on the occasion 
ofa purchase of stock isnot sufficient to rebut a 
resulting trust in favour of the purchaser if the sur- ẹ 
rounding circumstances lead to the conclusion that a‘ 
trust--was intended. Although a purchase in the 
name of a wife or a child, if altogether . unexplained, 

-Will be deemed a gift, yet the surrounding circum- 

stances may be taken into consideration for the pur- 

ose of determining whether a trust ora gift was’ 
a kn [p. 167, col. 2; p. 168, col. 1.] 


Mr. Coltman, for the ‘Appellant. 
Mr, Bahadurji, for the Respondent. 


JUDGMENT. 

Macleod, ©. J.—The plaintiff in this 
suit is the widow of one Arthur Panton who 
died at Poona on or about November 2, 
1922, leaving a Will dated December 24, 
1913; and a codicil thereto dated October 
29, 1922, The first defendant is the Ad- 
ministrator General to whom Letters of 
Administration with the Will and codicil 
annexed were granted on June 28, 1923. 
The seeond defendant is the son and third ` 
defendant is the daughter of the deceased. 
The plaintiff claimed that certain war bonds, 
of the face value of Rs. 1,00,000 standing 
‘at the date of the death of Mr. Panton in 
the names of himself and his us or ejther 


11. 
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of them belonged to her and not to the 
estate. 

The admitted facts leading up to the 
purchase of the suit war bonds are as fol- 
lows. 

On August 23, 1922, Mr. Panton, who 
was then living at Poona, wrote to Messrs, 
Thomas Cook & Sons, London, . asking 
them to sell £ 8,105-4-3 five per cent, war 
stock’ 1929-47 belonging to h him and to remit 
the proceeds to Bombay. ‘The war stock 
was, sold and the proceeds amounting to 
Rs. 1,24,036 were remitted to Bombay ae- 
cording ‘to instructions. ‘On September 18, 
1922, Mr. Panton wrote to the Imperial. Bank 
of India at Bombay asking them to sell 6 
per cent. income-tax free bonds’ up to 
Rs. 1,25,000. The Bank replied on Septem: 
ber 20 offering the bonds at Rs. 1006 clear, 

On October 17, 1922, Mr. Panton wrote 
to the Bank:— 

“I enclose a chéque for Rs. 1,00,750 and 
will feel obligedifyou willsell me 6 per cent. 
Governihent Loan Income Tax Free papersas 
follows 10 pieces of Rs. 10,000 each. The 
paper should be held by you for safe cuss 
tody and the receipt for same sent tome,’ 

On .the'same day he wrote to Cox & 
Co., who were the executors appointed by: 
his Will, as follows:— 

“As executors of my Will 1 beg: ‘to advise 
you that within the past month I haye sold 
my 5 per cent. English War Bonds. Of the 
proceeds I have asked the Imperial Bank of 
India, Bombay, to purchase 1 lakh Rs. 6 per 
cent. Government loanand will in due course 
send you the safe custody receipt for samé 
when it comes to hand. 

“Messrs. Cook & Son now oly hold 
£ 1,000 worth of Port of Bombay Bonds in 
London, all the rest of my securities and 
estate being in India. ‘I will very shortly 
send you acomplete list of the estate.” 

On October 25, the Bank sent the safe 
custody receipt for the bondsto Mr. Panton. 
It was in the following terms: ° 

“Received from Arthur Panton and Mrs. 
Mabel .Panton securities for Rs.1 lakh asse 
under noted deposited with the Imperial 
Bank of India. The securities wilt be de- 
liverable to the depositors or the survivors or 
survivor of them, or the representatives of. 
| such survivor. 

It may be mentioned here that in August 
1922 Mr. Panton sold through the Imperial 
Bank Port Trust Bonds for Rs, 1,000 and 
instructed the Bank to purchase 6 per 
cent. war bonds of the face value of Rs,1,000, 
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-He asked the Bank. to ‘have the new 6 
per cent. paper made in the name of Arthur 
::Panton, Mrs. Mabel Panton or either of them. 
JA safe custody receipt was sent by the 
Bank for one 6 per cent. bond for Rs. 1,000 
“which ` was in the same form as the later 
*yeeelpt for the bonds for Rs. one lakh. The 
«receipt for the bond for Rs. 1,000 was given 
--to Mrs. Panton by her husband. On Oc- 
s‘tober 27, the deceased, who was then se- 
~ riously ill, asked his wife to write two 
letters, one to the Bank acknowledging the 
. receipt of the safe custody receipt for the 
‘bonds for Rs. ‘one lakh, the other to Messrs. 
- Cox & Co, enclosing the safe custody 

. receipt, 

The plaint para. 7 alleges that the bonds 
for one lakh were also made out in the 
joint names of the deceased and the plaint- 
iff or either of them are order on the same 
footing as the bonds -for Rs. 1,000 mention- 

. ed in para 6. © 
. Paragraph 8states that the deceased inform- 
< ed the plaintiff of the said new investments 
in jointnames and when sending the bonds 
- to Messrs. Cox & Co. told her that he did 
not consider itsafeto keep such important 
documents in the house. Paragraph 13 
states: The deceased vested the bonds for 


Rs. one lakh in himself and the plaintiff - 


:.48 joint owners, and as the remaining joint 
owner thereof she was entitled to the bonds 
and the income arising therefrom from the 

- date of the death of the deceased. 


“The first defendant pleaded that the 
oonds were purchased by the deceased out 
of his gwn funds and were held in joint 
names purely for convenience. They were, 

e therefore, a part of the estate. 

The second defendant in his written state- 
ment adopted the same line of defence 
against the plaintiff's claim. On these 
pleadings the following issues were raised: 

_ (1).Whether the bonds of the face value 
of Rs. one Jakh form part of the estate of 
the deceased. 
aa, (2) Whether the bonds bolong to the 
plaintif. 


The T?ial Judge held that the bonds þe- 
longed-to the estate and dismissed the 

- plaintiff's suit. The plaintiff has appealed. 
The casejn the Trial Court appears to have 
proceeded as if it had been conceded that 
the deceased gave the sanie instructions to 
the Bank to purchase the bonds in the 
joint names of himself and his wife as had 

| given. in the case of the bond for Rs. 1,000 
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the safecustody receipt for which he gave 
to his wife,.who retained it until his death. 

The oral evidence and the surrounding 
circumstances were then considered at great 
length bythe learned Judge with a view 
to deciding whether the presumption in 
favour of an advancement to Mrs. Panton 
of the bonds owing to their standing in 
the joint names could be rebutted. 


. Assuming that the deceased had given 
these instructions, I think the learned Judge 
has rightly directed himself on the ques- 
tion of law. In Kerwickv. Kerwick (1) the 
plaintiff prayed for a declaration that two 
houses.which he had built on sites pur- 
chased by him were transferred to his wife 
benami and that he was the true owner. 
The defendant pleaded that the house sites 
hdd been conveyed to her and the houses 


‘built thereon for her as an advancement 


and that she was, therefore, entitled to 
them beneficially as her-own property. 
Their Lordships held thatthe sameprinciple 
or rules of law were applicable to the case 
as if it had been tried in one of the Courts 
of Chancery in England and that accord- 
ing to these principles and rules of law 
where a husband or father pays the money 
and the purchase is taken in the name .of 
the wife or child there is a presumption 
of an intended advancement. The onus 
thus lay on the person disputing the ad- 
*Yancement to prove that the purchase made 
was not intended to be advancement: 
Marshall v. Crutwell (2). Reference was 
then made. to Dévoy v. Devoy (3) in which 
case a father transferred a sum of stock in- 
to the names of himself, his wife and daugh- 
ter jointly and the learned Vice Chancellor 
said (page 405*): “The transfer by the father 
into the names of himself, and his wife and 
child, jointly, of a sum of stock, raises a 
presumption that he intended it as an ad- 
vancement. That presumption may be re- 
butted by evidence. But in order to rebut 
it the evidence must show the real nature 
of the transaction.” And their Lordships 
considered that the conclusion to be drawn 
from that case appeared to be that the mere 
statement by a husband or father who bad 
‘made an apparent advancement in favour 

(1) 57 Ind. Cas. 834; 47 I. A. 275; (1920) M. W. N. 
125; 39 M. S J. 296; 28 M. L. T. 194; 32 ©. L.J. 480; 

U. P. L. R. (È. 0.) 153; 13 D. W. 455; 23 Bom. L. R. 

330; 48 U. 260; 10 L. B. R. 335 (P. 

(2) (1875) 20 Eq. 328; 44 L. J. SN 04. 

(3) (1857) 3 Sm. & G. 403; 26 L. 7 Ch. 290; 3 Jur. 
(N. s.) 79; 15 W. R. 222; 65 E. R. 713; 107 R. R. 180. 


*Page of (1857) 3 Sm. & G—[Ed] 
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ofa wife or child thathe did not intend it 
to confer any beneficial interest in the 
thing given or transferred to the donee or 
transferee was of little avail unless he es- 
tablished at the same time with, reasonable 
clearness that he had other and different 
‘motives for the action he took. 
It is obvious that the difficulties in the 
way of proving such other and different mo- 
_ tives on the part of the husband will be 
greately increased if there is no direct evi- 
dence, as there wasin the case just cited, 
available to explain how the war bonds 
came to be endorsed in the names of him- 
self.and his wife. è 
The plaintiff's evidence with regard to 
what passed between her husband and her- 
self when the suit bonds were purchased 
appears at p. 52, 1, 29. | l 

: “In July 1922 he told me that he thought 
as Willie had written for the money like 
that it would. be wiser to sell out the Eng- 
lish securities as soon as possible. The safe 
custody receipt (Ex. D) has been in my 
possession. My husband gave it to me and 
he remarked to me that it was a very small 
sum and that he would give alarge sum 
when the English securities were sold out 
and the moneys in respect of the English 

securities were received through the Hong 
Kongand Shanghai Bank. He told me that 
Rs. 1,24,000 were realised: and when he 
- wrote the cheque for Rs. 1,00,000, I was 
called in by him. He told me that he was 
now putting a hundred thousand in the 
joint names and keeping Rs, 24,000 in his 
own name. He told me that last time he 
gave meonly one thousand and that this 
time he was giving.one hundred thousand. 
He received the safe custody receipt in 
October from the Imperial Bank and gave 
it to me to read. He suggested that as it 
was a valuable decument.it might be sent 
to Cox & Oo. for safe custody. I agreed: 
he asked me to write letters for him saying 
that he was notin a humour to write. I 
asked him to dictate, and I wrote according 
to .his dictation and put his signature with 
his consent. The letters were despatched. 
My husband told me then that the interest 
of the sum would be about Rs. 900 per 
month and that I would be independent 
my son and my daughter and anybody 
else.” ` . 

. The Judge said he should have been pre- 
pared to attach great weight to the evidence 
of Mrs. Panton if there had been nothing 

| to contradict her statements on this point, 
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Undoubtedly if that evidence can be be- 
lieved, the plaintiff must succeed. But I 
doubt whether the remarks made by the 
Judge that those statements should not be 
acted upon unless corroborated are correct. 
The fact that the bonds were in the joint 
names would be sufficient corroboration, 
while the onus would lie on the defendant 
to prove that the depeased had a contrary’ 
intention to the one to be presumed from 
that fact. | 

The defendants, however, are entitled to 
rely on every circumstance which may tend 
to show that the evidence of Mrs. Panton 
was not true, with regard to what her hus- 
band told her, but even if we disbelieve 
Mrs. Panton that will not by itself avail the 
defendants. 

On November 21, 1922, Mrs. Panton wrote 
to Messrs. Cox & Co. asking them to send - 
her the safe custody receipt for the suit 
bonds as she proposed having them trans- 
ferred to her name as they stood in the 
joint names of her husband and herself. 
Thisletter was sent by Cox & Co., to Messrs. 
Little & Co. who replietl that the suit bonds 
as well asthe bond for Rs. 1,000 formed 
part of the estate of the deceased. Mrs. 
Panton was asked to send them the safe cus- 
tody receipt for that bond. On November 
29, Mrs. Panton sent them that receipt. 

- On November 30, Little & Co., wrote to 
her acknowledging its receipts as follows: 
“We take it that by sending us the receipt 
you accept the position that tke securities 
for Rs. 1,01,000 form part of the estate of ` 
your late husband and that you*do not: 
claim these as survivor and will do what 
is necessary to transfer the securities into 
the name of Messrs. Cox & Co” On De- 
cember 6, Messrs. Ardeshir Hormusji & 
Dinshaw on behalf of Mrs. Panton, wrote 
to Little & Co. that Mrs. Panton had not 
accepted the position that the securities for 
Rs. 1,01,000 formed part of the estate of 
the deceased and demanded the return of 
the safe custody receipis. Mrs. Panton ha 
to admit that she did not tell her Solicitors 
until January 1924, shortly before the plaint 
was filed, that her husband had told her 
he was making her a gift of the suit bonds. 
But the plaint does not allege this. As 
already stated, para. 8 merely says: “De- 
ceased informed the plaintiff of the said new 
investments in joint names.” 

The Judge was of opinion that it waa 
unsafe to rely on the -widow’s testimony 
ewing to the contents of the Iptter she 
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wrote to her son on December 9, while she 
‘was staying with her daughter at Andheri. 
That letter, if its contents were present to 
the mind ofthe plaintiff when she wrote it, 
clearly shows that she knew nothing about 
any intention on the part of her husband 
to make a gift to her of the one lakh -of 
war bonds. It was suggested that the letter 
-was drafted by her dgughter and then dic- 
tated to Mrs, Panton when she was in a 
very distressed state of a mind, so.that she 
did not understand or realise the meaning 
of what she wrote. On this point the 
daughter and Mrs. Panton were examined 
and cross-examined at considerable length 
and the conclusion the Judge arrived at was 
that both mother and daughter acted. in 
concert, that her daughter helped her, 
mother to draft the letter and that the 
plaintiff understood fully the contents of 
the letter, and was responsible for its con- 
tents. . It would be difficult for us in’ any 
event to differ from this conclusion but we 
have been able to form some opinion of 
our own of its correctness from a compari- 
son of the draft withthe letter. The letter 
is not a slavish copy of the draft word for 
word, because in many places the construc- 
. tionis altered and words are changed. .The 
plaintiff was in the habit of underlining 
“words in her letters and she under-. 
lined many words as she wrote the letter 
of December 9. This would show she 
understood the meaning of what she was 
writing, and her statement that she under- 
lined any sentence at random without any 
-reason @an carry no weight. It is obvious 
that all the important words and passages 
* are underlined. 

t The letter begins: 

E aYou will most probably by now have 
received a copy of your father’s Will made 
in 1913 and also the attached codicil made 
just before he actually took to his bed on 
my behalf, viz.» that I should receive one- 
third of the interest on the -securities held 

“ni the time of his death. 

“T feel it my bounden duty to let you 

know that your father had also intended 
. that you and May should get the remaining 

` two- thirds | of ‘the interest equally on the 

securities.” 

If the writer had been told by her hus- 
band that he was making hera gift of the 
one lakh of war bonds, she must have known 
that the codicil giving her one-third of the 
interest on the remaining securities, would 
not havebeen made on her behalf as she 
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was gettidg much more, namely, Rs. 1,200 a 
year under the Will. ` She further on in- 
forms her son that the Rs. !,01,000 was. with 
the Imperial Bank invested in Government 
six per cent, securities in the joint names 
of the deceased and herself, a fact of which 
she was not aware, as “father had not men- 
tioned’ a: word about the matter to me.’ 
And she points out the necessity of holding ` 
those securities in the Imperial Bank apart 
from the estate to be handled by Cox & Co., | 
inorder to sefeguard the interests of herself 
and her two children, as if any disaster 
happened, to Cox & Co., at least the securi- 
ties with the Imperial Bank would he 
saved to them. 

Finally the following passage, “T mean 
that the Rs. 1,01,000 should be held in 
secirities‘for the benefit of all three of us 
concerned, and we will all three draw the 
interests equally on this amount; no party 
ever attempting to touch or interfere with 
this capital during my life time,” cannot be 
explained if- the plaintif had. been told by. 
her husband that the securities had- been 
given to her. 

: I now come .to the surrounding circum- 
stances on which the learned Judge relies 
for holding that the deceased not only had 
no intention to make an advancement but 
had another motive for having the bonds 

ndorsed in the joint names. 

First, the letter of October 17, written by 
the deceased to Cox & Co. That letter. 
shows that he wanted Cox & Co., who were 
the executors named in-his Will, ‘to hold the 
safe custody receipt for the suit bonds, 
The words “all the rest of my securities and 
estate being in India, I will very shortly 
send you a complete list of the estate,” 
may be read as revealing an intention that 
the suit bonds were part of his estate ta 
pass according to the provisions of his Will. 
At the same time it is quite possible that 
he would not care to keep the receipt 
with himself and thought it would be 
safer with Cox & Co. 

Second, the terms of the codicil of Octo- 
ber 29, By his Will he directed that Rs. 100: 
per mensem should be paid to his wife, 
Rs. 100 per mensem to his daughter, and 
Rs, 3,000, annually by monthly payments of 


- Rs. 250 to his son until he reached the age 


of twenty-three and Rs, 100 a month there- 
after untilhe reached the age of thirty, 
when he should become entitled ‘to the 
residue of the estate subject to the pay- 
ments to be made to hts wife and daughter, 
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By his codicil he directed that Mrs. 
Panton should get instead of a monthly 
payment of Rs. 100, one-third of the month- 
ly interest on the securities owned by him 
àt the date of his demise. It was contend- 
éd that if the deceased intended that the 
suit bonds should not form part of his 
estate he would not have made this codicil, 
the result of which would be to leave very 
little for his son, while if the suit bonds 
wére to form part of the estate he may well 
have wished his wife to get more than 
Rs. 1,200 a year. In this connection I can 
also refer to the sfatements in the letter of 
Decémber 9, that the deceased wished to 
make another codicil in order that he 
might give his children the other two-thirds 
of the interest on his securities and had 
sent for a lawyer to drawit up. In her 
cross-examination Mrs. Panton said; “this 
passage was concocted .by her .daughter, 
but she had to admit that deceased told 
the doctor that he would like his son and 
daughter to take the other two-thirds: but 
he could not write any more.” ` : 

From these circumstances the Judge con- 
cluded that the purchase of the suit bonds 
in the joint names was intended to be for 
the sake of convenience of drawing interest 
either during his lifetime if his life were 
prolonged, or immediately after his death 
béfore the executors could arrange to draw 

“the interest. : 
J agree with the learned Judge that the 
évidence regarding the strained relations 
between the father and the children does 
not throw any useful light upon .the prin- 
cipal question that has to be decided, and 
it would have been much better if no re- 
ference had been made to thesé relations. 
But the difficulty which does exist has not, 
I think, been sufficiently appreciated by 
the learned Judge, according to the view 
of the law which he has himself laid down. 
. Assuming that his wife knew nothing 

about the snit bonds standing in the -joint 
. names and assuming that was ;done under 
the instructions of the deceased, the ques- 
tion is whether the surrounding circum- 
. stances relied on by the learned Judge 

` point with reasonable clearness to the 


motive of convenience having actuated the - 


deceased in giving those instructions. 

We pointed out in the course of the argu- 
ment that it was not clear whether as a 
matter of fact the deceased had given any 
instructions to the Bank to endorse the 
suit bonds in the jeint names, and if not, 
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whether owing to the statè of his health 
when the safe custody receipt arrived he 
was fully aware of what the Bank had done - 
and its consequences. That these very im-- 
portant questions were in issue and had 
‘never been tried was not perceived at the 
trial either by the Judge or the Counsel for 
the parties, and it became necessary for us, 
for fhe reasons then fiven, to frame issues 
and send them. down to the Trial Court for 
a finding to be recorded and returned tò 


us, 

The Judge has now recorded further evi- ` 
dence and returned -his findings on those’ 
issues. 

He has found that the deceased did not 
give any instructions tò the Imperial Bank 
to endorse the bonds for one lakh of rupees 
in the names of himself and his wife, and 
that there is no explanation forthcoming, 
which could be proved by evidence, how it 
came to pass that the bonds were endorsed 
in the joint names. Ke 

The acting Assistant Registrar of Securi- 
ties in the Imperial Bank admitted that no - - 
other instructions than those contained in 
the letter of October 17, could be found. 
It could not be in accordance with the 
practice of the Bank to endorse securities 
in joint names unless instructions were 
received to that effect, and he could only 
presume that Mr. Mackenzie might have 
acted on his own initiative in October 1922 
in accordance with the instructions given 
in the letter of August 9. 

We agree with the Judge's finding on 
the first two issues sent down to him. On 
the third issue “whether if no instructions. 
were given by the deceased to the Bank he 
was aware when he réceived the safe custody 
receipt and asked his wife to send it to 
Cox & Co. that the receipt- showed: that 
the bonds were endorsed in the names of 
himself and his wife,” the learned Judge 
was inclined to believe that the deceased 
was aware of the contents of the West 
custody receipt, 4s there was no medica 
evidence in the case as to his physical con- 
dition on October 27, _ 

Even assuming that the deceased read the 
receipt and became aware of what the Bank 
had done, the case must now bé considered 
from an‘ entirely different point of view to 
that from which it was- considered in the 
lower Court, on the footing that the cases 
above referred to, in which there was a 
transfer of prope:ty by the husband to his 
Wife, ora transfer of stock by & husband 
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and father into the names of himself his 
wife and child, were ‘in point, 9 
It is clear that on October 17, the deceas- 


_ ed had no intention of making an advance- 


ment to his wife, and it appears to me very 
doubtful whether the presumption which 
arises when an advancement has actually 
been made can arise on the facts of the 
case, merely becauseethe deceased. raised 


` no protest against the action of the Bank 


and asked his wife to send on the receipt 
to Cox & Co. He was seriously ill, and had 
not sufficient energy to write the two simple 
letters which were required to be sent to 
the Bank and Messrs, Cox & Co. If the 
presumption in favour of the wife does 
arise from these facts itis equally certain 
that there is no possibility of proving any 
other sufficient motive for the deceased 
allowing the war bonds to remain in. the 
joint names. : : 

_ I think, speaking for myself, that, on the 
authorities, there must in the first instance 
be some evidence of the exercise of some 


_ independent volition of mind on the part 


of the husband or father before it can be 
said that the gift or transfer must be pre- 
sumed to have heen made as an advance- 
ment, unless there is evidence of some 
other and sufficient motive for the gift or 
transfer. If the deceased had given the 
receipt to his. wife, that could be evidence 
to support her statement that he told her 
he was giving her one lakh when he wrote 
the cheque for purchasing the bonds, but 
the fact that he asked his wife to send 
the recéipt to Cox & Co., taken in con- 
„Junction with his letter to them of October 
17, is evidence, not that he had any other 
motive in making. the investment in the 
joint names but that he really never paid 
any attention to the form of the receipt, He 
may very well have thought in his then 
condition that it was not worth while troubl- 
ing the Bank’ to“alter the Yeceipt, it would 
be alright if he sent it onto Cox & Co. to 
feld with the other securities belonging to 
his estate. | 

Put in &nother way, I think there should 
be evidence that he knew that owing to the 
form of the receipt it could be suggested. 
thereafter that he had made an advance- 
ment to bis wife, and that by not raising 
any objection he had the intention of mak- 
ing such an advancement. If we could 
believe the evidence of Mrs. Panton that 
the deceased told her when writing the 
cheque fogthe Bank that he was putting 
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the hundred thousand in their joint names, 
then we would be entitled to say that the 
deceased omitted to give the necessary in- 
structions when writing tothe Bank which 
were inhisenind, and became aware when 
the receipt was sent to him that in spite of 
this omission the instructions he had in- 
tended to give had been carried out, but for 
the reasons already given that the evidence 
is not credible. There was, therefore, no 
act on the part of the deceased which could 
operate as a gil or transfer of the bonds to 
his wife which must be presumed to have 
been made as an advancement. 1 think, 
therefore, that the plaintiff is not entitled 
to succeed, though not entirely on the 
grounds given by the learned Judge in the - 
Court below for his decision. 

The appeal must be dismissed with costs, 


‘Coyajee, J.—The suit out of which this 
appeal arises was brought by the appellant 
Mabel Panton, to have itdeclared that she 
was the true owner of the warbonds refer- 
red to in para. 7 of the plaint, and that they 
did not form part ofthe estate of her hus- 
band Arthur Panton who died on. Novem- 
ber 2, 1922. Shealso prayed that defend- 
ant No.1 might be ordered to hand over to | 
her the said bonds or thesafe custody re- ° 
ceipt relating thereto. 
<The facts of the case are sufficiently detail- 
ed in the judgment of the learned Trial. 
Judge, and that of my Lord the Chief Jus- 
tice. I willre-state the material facts which . 
are these: 

In July 1922, Mr. Panton -purchased a 6 
per-cent.,,war bond of the face value of 
Rs. 1,000 in the joint names of himself and - 
his wife and instructed the Imperial Bank 
of India, Bombay Branch, to keep it in safe 
custody. On August .9, he wfote to the 
Bank as follows:— 

“T return your safe custody receipt No. 
10796 of October 13, 1916, for several securi- 
ties including one for Port Trust Bond 6909 
for Rs. 1,000 in Loan of 1892. I would like 
the new 6 per cent. paper for Rs. 1,000 made ` 
in the name of Arthur Panton, Mrs. Mabel 
Panton or either or survivor. NG 

“Would you kindly issuea separate safe 
custody receipt for this Rs. 1,000 piece and 
afresh receipt for the remaining twenty 
one bonds of your safe custody receipt No. 
10796 of October 13, 1916.” 


In September 1922, the Bank sent him the 
safe custody receipt (Ex.D.), which he made 
over to the appellant, + 
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On the’ 17th October he wrote to the 
ank:  , : 
“I enclose a cheque for Rs. -1,00,750 and 
will feel obliged if you will kindly sell me 
6 per cent. Government loan, Ificome-tax 
free papers, as follows: ten pieces of 
Rs. 10,000 each. The paper should-be held 
by you for safe custody and the receipt for 
same sent to me,” i 
On the same day he wrote a letter to 


Messrs, Cox & Co., which is important; it 


isin these terms: < 
“As executors of my Will J beg to advise 
you that within the past month I have sold 
my 5 per cent. English war bonds. Of 
the proceeds I have asked the Imperial 
Bank of India, Bombay, to purchase one 
lakh Rs. 6 per cent. Government loan and 
will in due course send you the safe custody 
receipt for same when it comes to hand. 
“Messrs. Cook.& Son now only hold 
£1,000 worth of Port of Bombay Bonds in 
London, all the rest of my securities and 
estate beingin India”, 
On October 18, the Bank purchased 6 
“per cent. bonds for Rs. 1,00,000 and endors- 


ed them thus: “Pay Arthur Panton and. 


Mable Panton or either of them or order.” 
-There is no evidence in the case to 
show that that endorsement was made in 
pursuance of instructions given by Mr. 


Panton either in writing or verbally. On” 


‘October 25, the Bank forwarded to him the 


safe custody receipt, Ex. B;. it was made. 


out in the joint names of Arthur. Panton 
and Mabel Panton. On October 27, Mr. 


Panton sent it to Cox & Co. with a covering . 


letter stating: “I enclose the...safe custody 
receipt No. 22461} for Rs. one lac 6 per cent. 
papers.” He was at that time in failing 
health, but the Trial Judge was inclined 
to -believe that he was ‘aware of the 
contents of the said receipt when he ‘sent 
it to Cox & Co., and that opinion may be 
. accepted. i 

On October 29, he wroteouta codicil to 
his Will in these terms: “I hereby desire to 
alter the monthly payments of Rs. 100 to 
my wife Mabel Paton to one-third of the 
monthly instalment due on the securities 
ownedby me at the date of my demise.” 
In her evidence the plaintiff says:” “When 
the codicil was written my husband told 
“the doctor that he would like his son 
and daughter to takethe other two-thirds; 
but he could- not write any more; and he 
asked me to callin a dawyer.” The lawyer 
did notcome. This statement is supported 
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by the letter Ex, No.5 written on November - 
ll, by Mr. Richardson apparently at the : 


instance of the plaintiff, 


It iscontended for the plaintiff that her D 


husband intended to confer these bonds on-- 


her as an advancement, and that the facts - 


set out above raise the presumption that arn ` 
advancement to her was intended {Kerwick ` 
v. Kerwick (1)]. j 


The question whether the facts narrated ` 


above are sufficient to raise a presumption - 
that an advancement to the plaintiff was: . 
intended, is not free from doubt; but I am-: 


inclined to think they are insufficient for. 


that purpose. It isnot provedin this case: 


. that these bonds were purchased in joint.1 


names under instruction given by -Mr.::. 
Panton. In Septemberand October 1922,+: 


Mr. Mackenzie ¿was in charge of the securi- ` 
ties department ofthe Bank. His evidence: 


v 


r 


was not available; but his successor. Mr.» - 
Ewing says in his evidence: “For the par-:. 


ticular transaction in October 1922, separate . 
written instructions should have been re-: 
ceived. I can’tsay—but it is possible that- 
Mr. Mackenzie may have acted on his own’ 
initiative in October 1922, in accordance with : 
the instructions givenin the letterof August: 


9.”. The safe custody receipt, Ex. B, which> 


was forwarded by the Bank on October 25; 
must have shown Mr, Panton that these: 
ponds had been purchased in the joint 


names of himself and his wife; and it is” 


permissible to the plaintiff to urge that he 
must be taken to have acquiesed in it. But 


on October 27 he sent that receipt to Cox & > 


Co. the executors of his Will, in accordance: 


with what he had stated in hisletter written - 


ten days earlier. It is material to note that 


whereas he gave the receipt (Ex. D), in res- ° 
pect of the Rs. 1,000 bond, to the plaintiff, . 


he entrusted this one (Ex. B) to Cox & Co.. 
He died on November 2. The fact that: 
knowing the contents of the recebpt he took 


`M 


v 


~ 


`o 


no action to rectify it or to alter the endorse- : . 


of his existence, is hardly sufficient to raise 


. ment on the bonds within the last six days æ 


a presumption that an advancemené to the 


wife was intended. l 
Assuming, however, that the facts do 


raise that presumption, it is a presumption - 


which may be rebutted by evidence. In 


Marshall v. Crutwell (2) Sir George Jessel: 
The - 


M. R: said (p. 329)*:— 
“As I understand it, the law is this: 


mere circumstance that the name of a child ~ 


or a wife is inserted on ‘the oveasipn ‘ofa 


*Paga of (1875) 20 kg.—[Hd.} é : 


rex 
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purchase of stock is not sufficient to rebut 
a resulting trust in favour of the purchas- 
er if the surrounding circimstances lead to 
the conclusion that a trust was intended. 
Although a purchase in the name of a wife 
orachild, if altogether unexplained, will 
be deemed a gift, yet you may take sur- 
rounding circumstances into consideration, 
Bo as to say thatit is4 trust, not a gift.” 
The Trial Judge, after a careful consider- 
ation of the evidence adduced in the case, 
came to the conclusion that the presumption 
which arose in favour of the plaintiff in 
consequence of the purchase of the bonds in 
joint names was displaced by the surround- 
ing circumstances and the evidence, that 
the true view of the matter was that the 
deceased intended to treat the bond as part 
of his estate, and that the purchase in joint 
names was intended for the sake of conveni- 
ence of drawing interest during his life- 
time or immediately after his death before 
his executors could arrange to draw thein- 


terest. I have arrived at the same con- 
clusion. The facts and circumstances 
which support that conclusion, shortly 
stated, are: (1) Mr. Panton did not 


handover either these bonds or the safe 
custody receipt, Ex, B, to, his wife, but 


entrusted them.to persons whom he had’ 


appointed as his executors;{(2) having regard 
to the extent of his property, the scheme of 
his Will, and the codicil, it is unlikely that 
‘he intended to make a gift of Rs. 1,00,000 


to’ his wife; and (3) the. admitted fact. 


that atdéhe time he made the codicil, Mr. 
Panton expressed his intention to make 
another codicil giving to hisson and daugh- 


ter one-third equally out of the remaining. 


two-thirds of the interest on the securities 


owned by him, shews that he treated these. 


bonds as part of his estate, and that an 


advancement to his wife was not intended. ` 
The plaintif{has, however, said in her evi- ` 


dence: a 
w “The safe custody receipt Ex. D has been 
in. my possession. My husband gave it to 
- me and he remarked to me that it was a 
very small sum and that he would give a 
large sum when the English securities were 
sold out. The monies in respect of the 
English securities were received through 
the Hong-Kong. and. Shanghai Bank. He 
told me that Rs. 1,24,0G0 were realised; and 
when he-wrote the cheque for Rs. 1,00,000 
I was called in by him. He ‘told me that 
he was now putting a hundred thousand in 
the joint hames and keeping Rs. 24,000 in 
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his own name. He told me that last timo. 
he gavə me only one thousand and that 
e he was giving one hundred thous- 
sand.” . 

But this story conflicts with ‘theqstate- 
ments contained in the letter Ex. P which 
shé wrote to her son on December 9, 1922. 
The material portions of that letter are 
these: < : 

“I feel it my bounden duty to let you ` 
know that your father had also intended _ 
that youand May should get the remaining - 
two-thirds of the interests equally on the ` 
securities... must further also inform you 
that the Imperial Bank of India has written 
to me and informed me of the fact -that 
Rs. 1,01,000 (one lakh and one thousand) lies 
in their Bank invested in Government 6 
per cent. securities in father’s and my. 
names (jointly). I was not aware of this 
fact, as father had not mentioned a word 
about this matter tome. Messrs. Cox & 
Co. now want me to transfer this amount on 
to their names, and are asking me, to with-- 
draw my name from it......... You will sée 
by the terms of the Will that the estate is 
controlled by Messrs. Cox & Co. We are 
merely receiving the interest on the monies, 
so should ever Cox & Co,, fail we will - 
three of us be beggars, because they con- 
drol the estate......... Cox & Co. will most 
probably themselves inform you this Mail 
that I have not given my consent to allow 
them to handle this Rs, 1,01,000 for reasons 
already stated to you only. I mean that 
this Rs, 1,0],000 should be held in securi- 
ties for the benefit of all three of us con- 
cerned and we will all three draw the . 
interest equally on this amount; no party 
ever attempting to touch or interfere with 
this capital during my life-time.” 

Mrs. Panton now says that she is not 
responsible for the statements contained in 
that letter. But, for. the reasons given 
by the learned Judge; her explanation is 
clearly unacceptable, 

I agree, on these grounds, in holding 
that appeal fails. 


Z. K. Appeal dismissed. 
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MADRAS HIGH COURT. 
ORIGINAL SIDE Appear No. 102 oF 1928. 

April 29, 1925. h i 
Presént:—Justice Sir Kumaraswami Sastri, 
Kr., and Mr. Justice Krishnan. 
Diwan Bahadur GOVINDOSS 
CHATHURBHUJADOSS & Co.— 

- DHFENDANTS— APPBLLANTS 
f versus 
SUKDEVADOSS RAMPRASAD AXD - 
, OTHERS— PLAINTIFFS — RESPONDENTS: 
Contract Act (IX of 1872), s. 80—Wagering con- 
tract--Intention of parties—Delivery, absence of— 
Settlement of differences—Duty of Court. 

-It is not uncommon among merchants who do real 
business also to enter into gambling contracts and the 
fact that in respect of somé of the contrdcts goods 
were actually delivered is no ground for assuming 
that the other contracts were real transactions, and 
not mere agreements to adjust differences. What the 
Court has to see in each case is the real nature of the 
transaction. [p.177, col. 1.) 

Two-parties may enter into a formal contract,for 


the sale and purchase of goods at a given price, and ` 


for their delivery ata given. time, But, if the cir- 
cumstances are such as to warrant the legal inference 
that they never intended any actual transfer of goods 
at all, but only to pay or receive money between one 
‘nother according as the market price of the goods 
should vary fromthe contract -price at the given 
time, that is not a commercial transaction, but a wager 
on the rise or fall of the market. [ibid.] © 


Ifa contract is a wagering contract in its inception, - 


the mere fact that in certain contingencies delivery 
can be asked for would still .render the contract un- 
enforceable as a wagering contract. [p. 178, col. 2.]- 
Per Krishnan, J.—However legal and genuine m&y 
be the appearance of acontract on the face of it, it 
is stilla wagering contract ifit is intended by both 
the parties that differences only are to be paid and 
that the contract is not to be performed by delivery of 
goods or payment of price. [p. 180, col. 1.] . 
While the Court should exercise great care in dis- 
criminating between mere speculative transactions 
in trade and gambling transactions, it should not be 


misled by the mere appearance of things, but must look . 


beneath the surface and find out, if it can, the real 
nature of the transactions. [ibid.] 


Speculation does not necessarily involve a contract 
by way of wager; to constitute such a contract a com- 
mon intention to wager is essential. Even where one 
party is a speculator, and does not intend to deliver 
and the other party knows it, yet in the absence of a 
bargain or understanding—express, or implied—that 
the goods are not tobe delivered, a contract other- 
wise innocent will not become a wager; and the mere 
fact that as to the greater part of the goods there is 
‘no delivery but only an adjustment.of claims will not 
vitiate the transaction. [p. 181, col. 1.] 


- Appeal from a decree of Mr. Justice 
Coutts Trotter, dated the 4th October 1923, 
passed in the- exercise of the Ordinary 
Original Civil Jurisdiction of the High 
` Court, in C. S. No. 19 of 1923. 


Mr, A. Krishnaswamy Iyer, for the Ap- 
pellants, a i 
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` Mr. S. Srinivasa Atyangar, for the Re- 
spondents. 

This Original-Side Appeal coming on for 
hearing on the 10th, llth, 12th, 13th and 
16th of March 1925 and having stood 
over for consideration till the 3lst of March 
1925, the Court delivered the follewing 

JUDGMENT. 

Kumavraswamt Sastri, J:—This 
appeal arises out of a suit filed by the ré- 
spondents against the appellants for thé 
recovery of Rs, 65,255-2-3 claimed in respect 
of 135 bales of Japan twist alleged to have 
been sold and delivered by the plaintifis 
to thé defendants. 

“The case for the plaintiffs is that the 
bales of twist mentioned in the schedule 
and amounting to 135 in number were sold 
and delivered to the defendants on the dates 
and at the prices mentioned in the schedule, 
that Rs. 9,115-5-0 was paid for 15 bales and 
that the balance of Rs.-65,255-2-3 claimed 
is due. 7 

The case for the defendants is that there 
was no sale and delivery as alleged in the 


- plaint and that thé contracts were merely 


wagering contracts and as such are unen-. 
forceable. They state that they, the plaint- 
iffs, and certain other merchants formed a 
group and it was agreed between them that 
tlie transactions had among them should be 
on the footing that no deliveries should 
be required but havala chits passed on that 
patta patties or delivery orders should bë 
issued: to the respective purchasers, that 
after the delivery -orders were sent round 
and the same ultimately reached the hands 
of the original vendors patta patties should. 
be settled and. that accounts should ba 
taken on the footing of differences in prices, 
They state that: the -goods covered by 
the delivery. orders were--ultimately pur- 
US y from whom 
the plaintiffs -Purchased the identical goods 
covered by the delivery orders and-that in 
no. case, were fhe goods actually - delivere 
nor was it ever intended that actual delivery ` 
of goods should take place, but that it was 
distinctly agreed between the parties that 
only the differences in prices should be 
adopted. after the exchange of patta patties. 
- The. Jearned Trial Judge decreed the 
plaintiffs’ claim on the ground that there 
was no proof that the contracts were wager: - 
ing contracts. He states in his judgment 
that it.was not contended that the actual 
goods ‘contracted for were delivered and 
that it was admitted that docudents pur- 
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porting to be delivery orders on which 
delivery of goods could be demanded passed 
between the various parties. He also finds 
on the evidence that the goods after 
_passing from the plaintiffs to the defend- 
ants and going through other hands 
ultimately reverted by purchase to the 
plaintiffs and states that “however much 
one may suspect that éhe speculative ele- 
ment entered into these transactions, as no, 
doubt it did”, the evidence is insufficient to 
prove that the contracts were wagering con- 
tracts. As regards the explanation for the 
goods ultimately coming back to the plaint- 
iffs after passing ‘through various hands 
the learned Judge says: “A buyer may 
sell with the knowledge that the person to 
whom he sells will pass on the goods, and 
if the market is rapid and transfers take 
place quickly he may very well contem- 
plate that the person who ultimately claims 
the goods may be the last of a long chain 
of buyers, and ifthe market were against 
him when he is called upon to deliver he 
might well think it to be the wisest course 
to buy back the goods at the end of the 
circle and wait for an advance in the 
market price. Thus it may happen that a 
perfectly legitimate series of transactions 
take place without the goods having physi- 
cally left his possession and it may well be 
that the state of the market was such that 
the documents of title to the goods, in 
this case called patta patties, changed hands 
so rapidly that the seller in each particular 
case may have thought it extremely impro- 
bable that he would ever be called upon 
to give delivery to his immediate buyer.” 
“This is the chief explanation which the 
learned Judge gives for the bales passing 
back within a week to the plaintifis and 
to hold that the transactions were not 
wagering contracts. There is, however, no 
evidence to support any of the assumptions 
made by the learned Judge. Although the 
goods passed through nearly ten hands, no 
Weiness suggests that the reasons given -by 
the learned Judge were the reasons for not 
asking foror taking actual delivery of any 
ofthe goods. Mr. Srinivasa Ayyangar who 
appeared for the respondents stated that 
he did not rely on’ any of these facts to 
explain the fact of the goods coming back 
to plaintiffs within so short atime, The 


other reason given by the learned Judge is: 


that all the defendants’ witnesses negative 
the supposition that there was any under- 
standing thpt the difference in price should 
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be paid and he states that all the defend- 
ants’ witnesses agree that they would have 
been compelled to take, or entitled to ask 
for, delivery as the case may be, unless and 
until they kad passed a patia patti, which 
was in fact a document of title to the goods 
to their sub-purchaser. Here again the 
learned Judge seems to have fallen into an 
error as it is clear from the evidence that 
all the defendants’ witnesses are not agreed 
on this point. There are only two witness- 
es called for the defendants who state that 
if delivery was demanded it ought to have 
been given whereas the other witnesses 
for the defendants state that no goods 
could, according to the agreement be- 
tween the parties, be demanded at ‘all; 
These are the two points emphasised by the 
learned Judge in his judgment for coming , 
to the conclusion that the contracts were 
not wagering contracts and unfortunately 
both these points cannot be supported. 
The appeal is mainly concerned with 100 
bales which were agreed to be sold by the 


: plaintiffs to the defendants. , The contract 


for 100 bales was entered into on the 21st 
of November 1922 and Ex. VII is the con- 
tract. The goods agreed to besold under 
this contract are 100 bales, 4,000 bundles of 
No. 40s. Japan any ticket without ‘“War- 
ship” November vaida, delivery from 21st 
November 1922 to 30th November 1922 at 
Rs, 15-4-6 per bundle. There are other 
terms mentioned in the contract which it 
is not necessary to consider. On the face 
of it this contract no doubt like all wager-. 
ing contracts cannot be differentiated from 
contracts for supply of goods so far as the 
terms on the paper go. The price of these 
100 bales, according to the contract, would 
be the large sum of Rs, 61,125, It is con- 
ceded that as regards these bales there was 
no delivery given or taken of the goods 
though paita patties or delivery orders .in 
respect of the bales passed through several 
hands and that in the short space of seven 
days all the 100 bales which passed through 
various hands came back to the plaintiff. ` 

So far as patta patties or delivery orders . 
are concerned, it-is common ground before 
us in appeal that these 100 bales in smaller 
lots passed through several hands before 
they ultimately came to-the hands of the. 
plaintiffs. As regards 20 bales, they passed — 
through the hands of A. K. Jusub Amruth . 
Lal, the plaintiffs and the defendants. As 
regards 5 bales, they passed through the 
hands of Seshachalam: Chetti, Amruth -. 
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Lal, the plaintiffs and the defendants. As 
regards 10 bales, they passed through hands 
of Raghavayya tChetti, Chota Lal, Amruth 
Lal, Kapurchand, the plaintiffs and the de- 
fendants. As regards 5 bales, they passed 
through the hands of Umedmal, the plaint- 
iffs and the defendants, As regards 15 bales, 
they passed through the hands of Jusub, 
Raghavayya Chetti, the plaintiffs and the 
defendants, As regards 20 bales, they passed 
through the hands of Raghavayya Chetti, 
the plaintiffs and the defendants. As 
regards another 20 bales, they passed 
_through the hands of Janoo Hussain, 
Raghavayya Chetti, the plaintiffs and the 
defendants, As regards 5 bales, they pass- 
ed through the hands of Goculdoss Moganlal, 
Reghavayya Chetti, the plaintifs and the 
defendants. It appears that, though in 
some cases contracts relating to a few bales 
were entered into before the 21st Novem- 
ber 1922, when the patta patties and adjust- 
ments were made, the bales relating to the 
earlier contracts were appropriated towards 
the 100 bales which are the subject-matter 
of the agreement of the 2lst of November 
1922. It is clear from the documentary evi- 
dence that before disputes arose as regards 
the contract of the 21st of November what 
was done was that each of the above parties 
simply passed. on delivery orders and an 
unstamped bill for the alleged price of the 
goods—nobody paid any money or delivered 
any goods—and these in turn passed on to 
the intermediate persons, 
second witness Durlabdoss Rupsingh states 
that the contract for 100 bales Ex. VII was 
brought to him by broker Narayanjee who 
has been.examined by the plaintiffs. He 
says that according to the contract the 
goods were to be delivered between the 
21st and 30th of November, that he signed 


the contract and that on the last day of per-. 


formance the parties met together and made 
settlements as regards the difference. He 


says that the 100 bales which were agreed | 


to be sold by the plaintiffs to the defendants 
were broken up into lots and sold to eight 
persons whose names he gives. He says that 


he never took delivery of any of the 100 bales, . 


that the bales were not in existence, that 
the plaintiffs never tendered actual delivery 
ofthe bales and that on the 27th of Novem- 


ber when they met together for effecting. 


settlements he knew that the goods ulti- 
mately passed to the plaintiffs’ hands. He 
says that no money was received for any of 
these transactions but that only chits were 
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passed. The patta pattiés have been mark- 
ed as Ex. VI series and they state that the . 
bales were received by patia patti with. the 
persons mentioned therein. Thus patta . 
patti was taken by the parties as equivalent 
to delivery order and he says that the 
meaning ofthe words “patta patti with so . 
and so" isthat when goods are not in exist- 
ence and when theye have to settle the - 
transaction they write patta patti and that 
“patta patti " means “‘settlement made with- 
out goods.” 
meaning of the word patia, we find: in 
the Gujarathi Dictionary that patti means 
“to settle, to decide, to adjust, to deter- 
mine.” As regardsthe havalas or transfer 
chits he says that they are nominal chits 
drawn in order to adjust differences, that, - 
they cannot strictly. be called hundies 
because when patta patties are made in res- 
pect of goods which are not in existence, 
then in order to ascertain the difference þe- `. 
tween the parties these havala chits are 
drawn up and that these chits are passed 
between the various parties. The havala 
chits take the form of orders to pay. These 
chits were filed before us with the consent of 
: both parties asthey wanted that those chits 
should go on record. Exhibit V is one of 
those chits. It relates to 5. bales which 
were sold by Seshachalam Chetti to Amruth 
e Lal and which Amruth Lal sold to the. 
plaintiffs. It takes the form of a letter 
which runs as follows:—‘“Sir, please pay the 
amount of Rs. 2,925 (two thousand nine 
youndred and twenty-five) to Messrs. Diwan. 
Bahadur Govindas Ohathurbhujatlas or, 
order and credit on my account.” Similar 
chits passed in respect of each of these 
transactions between the various parties, 
though with some variation in words. They.. 
are all directions to pay the value of the 
goods which are purported to be sold. Some 
point was made in the cross-examination of 
this witness of an entry made by the defend- 
ants in their books that 5 bales were 
actually delivered towards this contract for‘ 
100 bales. The witness stated that there 
was one mistake in the entry made by the 
clerk and that the entry related to a con“. 
tract in respect of 10 bales which was 
altogether a separate cantract. There can 
be little doubt that the entry regarding 
these 5 bales as having ‘been delivered 
towards these 100 bales is clearly a mis- 
take, as the notice sent by. the plaintiffs . 
to the defendants (Hx. XVI) gives the 
particulars of the 100 bales, and bo far ag 


As regards tne Etymological . - l 
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these 5 bales dre concerned, the. plaint- 
iffs claim the price of those bales not 
‘S having been delivered towards these 
100 bales but ashaving been délivered to- 
wards another contract, The notice spéci- 
fiés the contracts, and givés the descrip- 
tion and the pricé of the goods. Itis not 
dtiggested that the plaintiffs in their books 
éntered these 5 bale§ as having been de- 
livered towards this contract for 100 bales. 
Ih fact thé plaintiffs never suggested that 
any actual delivery was made towards thése 
100 bales and 'in Ex,. XVI the 5 bales are 
Specifically stated to have been delivéred 
towards contract ‘No. 157 which is quite a 
different contract, the contract in respect of 
these 100 bales being No. 172. The date of 
Gotitract No. 157 is said to be the 20th of 
October 1922 andthe price is said to be 
Rs. 14-14-0 whereas the date of contract No. 
.}72 is the 2lst of November and the price 
‘is Rs. 15-46. It is, therefore, clear that 
these 5 bales were éntered wrongly in the 
défendants’ books as having been delivered 
fdOwards the contract for 100 bales whereas’ 
if was really delivered towards a different 
and an earlier contract. Defendants’ third 


Witness Umar Noor Mahomed is Abdul . 


Karim Jusub’s agent. He says that he got 
delivery order for 15 bales from the defend- 
ants. The contract between them was for 
35 balés-in two lots of 20 and 15. Exhibit EX 
rélates to 15 bales, Exhibit X is the account 
book of Abdul Karim Jusub and it shows 


thé differences that weré paid. He says that: 
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was whether the word differente appears in 
the account book (Hx. X) and he said that. 
the word was not mentioned: there; but it iš 
clear from Ex. X that only the differencé 
was paid. From Rs, 21,512-13-0 which is 
thé value of 35 balesis deducted Rs.‘21,000 
which is said to be thé amount of the chits 
on Mangaldos, Amruth Lal and Raghavayya 
Ohetti and only the difference, viz:, 
Rs. 512-13-0, was paid: The evidence of this 
witness makes it clear that although the 35 
bales passed through various. hands, the 
valus of the goods was never paid and the 
goods were never actually delivered but. 
what happened was that delivery orders and 
chits were passed and differences were ađ- 
justed, The next witness is Raghavalw 
Chetti. Hesays that he bought 15 bales 
from Abdul Karim Jusub, that he néver 
actually got the goods and that he never 
actually paid their value. He says that he 
sold 60 bales fo the plaintiffs; that the 
plaintiffs told him that they hadsold certaiz 
bales to the defendants without having thë 
bales in their hands and that they wantéd 
him to give somé bales to them so that they 
may give them to the déféndants, When 
asked to explain he says that the plaintiffs 
fold him that without having the bales iù 
their hands they had sold the bales to the’ 
defendants, that the plaintiffs came to know: 
“that hé had bales of the due date, 2. e.p bales 
due in November month, that thereupon- 
they asked him for these bales; and that he 
gave the bales to them at Rs. 15-2-6. As 


there were two chits one: for Rs. 12,200 and » regards 60 bales, though hë began by say- 


atiother for Rs, 8,800, that.the price was 
Rs. 21,512-13-0 payable to the defendants, 
that Rs. 12,200° and Rs: 8,800 were ‘the 
ámounts in respect of the’ intermediate 
tratisactions with Mangaldas, Amruth Lal 
dud Raghavayya Chetti and that subtracting 


Rs. 21,000 from Rs. 21,512-13-0 which re- 


presented thq intermgdiate transactions 
the balance was Rs. 


was paid for the contracts he says that if 


Was notthe custom to pay any money and that: 


when the chits are returned, the difference 
- will be paid. According to him these: in- 
téymediate chits are handed over to the 
person to whom the goods ultimately pass 
and then the difference is paid. In his case 
he says that Raghavayya Chetti was to pay 
the difference to him: As regards actual 
delivery of the goods, hé says that he did 
not give delivery of the goods to anybody. 
All that he was asked in cross-examination 


i 12-13-0 which was' 
«paid. When asked whether any actual cash ° 


ing that hé had those bales in stock with: 
him, hé said that those bales were not aè= 
tually in stock, that in the account-book. 
there were 60 bales which were due to him- 
in November and that he had no ready 
bales, We says thatthe plaintiffs did not 
pay him any money for these 60 bales and 
that the plaintiffs told him that they would 
exchangé chits and then settle the differ- 
ence, He says that there was no actual de- 
livery of the bales, that he did not pay any 
monies for the bales which he bought from . 
third persons and that he did not get any 
money from the plaintiffs. He says that he 
never got delivery of any of these 60 bales 
from the personsfrom hcm he agreed to 
buy them. His évidence shows that what 
was being done was that persons who had 
forward contracts passed on those contracts 
without any intention of getting the price 
or giving actual delivery but simply with 
aview to adjust differences. He states that 
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“he never intended that he should deliver 
the 60 bales to the plaintiffs and that the 


arrangement was that chits should be ex- . 


changed and differences settled. . 

. I may mention hére that the whole trouble 
in this case arose out of the fact that 
Raghayayya Chetti got into involved’ cir- 
cumstances and was unable to pay his 
debts, Ifhe was able to pay there would 
have been no trouble as allthe parties would 
have adjusted the differences; but as he was 
unable to pay, the plaintiffs had to fall back 
on the apparent nature of the transaction, 
namely, a sale in order to -recover the price. 
from defendants and the evidence shows. 
that though the plaintiffs did Wot pay a pie 
to any of the intermediate persons till some. 
time after disputes arose between plaintiffs 
and defendants they afterwards went about 
: offering money'‘to the intermediate persons 
as if the transactions were real sales with 
a view to get the price of 100 bales from 
the defendants. The plaintiffs filed a suit 
against Raghavalu. Chetti. to recover 
Rs. 70,000 odd due on a promissory note 
and he was required to give security before 
leave to defend was granted under the 
rules of the Original Side. It appears from. 
the security proceedings that security was 
ordered to be given only for Rs. 35,000 and 
it is argued that the fact that the balance 
of Rs. 35,000 which represented the value. 
of the goods sold by Raghavalu Chetti to 
the plaintiffs was set off towards the 
Rs, 70,000 showed that the defence was 
not true. It is contended for the appel- 
lants that as the plaintiffs themselves stated 
the Rs. 35,000 was due to Raghavalu Chetti 
the Court ordered security for the balance 
not on any admission of Raghavalu Chetti 
but on the admission of the plaintiffs that 
money was due by them. As I said before 
it was to the interests of the plaintiffs to 
admit liability to intermediate purchase 
in respect of thesaleof a portion of 100 
bales in order to establish their case 
against the defendants that the sales were 
actual cash sales and not mere agreements 
to pay the difference. The security proceed-. 
ings were after notices passed between the 
plaintiffs. and the defendants, the plaintiffs 
alleging real sale and delivery and the 
defendants pleading only a. contract to 
adjust differences. Under these circum- 
stances I attach little importance to the 
- security. proceedings of which so much was 
made inthe argument before us and the 
crofs-examination of this witness, Defend- 
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ants’ 5th witness Ratilal is a partner with 
Amruth Lal. He says that he purchased 
20 bales from Jusub and 5 bales from 


Seshachalam Chetti, that he did not pay | 


any money for these bales but received 
delivery orders and that he did not receive 
the goods. He says that he asked for the 
goods but that it was- oral, that before 
receiving delivery he had sold 25 bales. to 
the..plaintiffs, that. he gave delivery orders 
in turn to the plaintifis and that he did 
not actually give any bales to the plaintiffs, 
He says that after. the 4th of January 
1923, 2. e., after disputes arose, he received 
Rs. 14,795-5-0 from the plaintifis but that 
he has not-paid any money to Seshachalam 
or Jusub from whom he:purchased because 


they did not receive money. . The explana- 


tion he gives is that they. did not want to 
receive money. but they wanted only kavala 
chits and he says that he is keeping the 
money in suspense. It is difficult to see 
why Seshachalam and Jusub should not 
receive the.money if, as a matter of fact, 
the agreement between them and Amruth 
Lal was that actual cash should be paid 
and goods delivered. The explanation why 
they would not receive the money is that 
according to them these transactions were 
only transactions to adjust differences and 
that they did not want to treat the transac- 
tions as if they were transactions in which 
actual cash payments were made and goods 
were actually delivered because if they 
received money they would haye to deliver 
goods which they- never agreed to do. In 
eross-examination he states that he gave 
delivery order in respect of 25 bales" to the 


plaintiffs which they accepted as equivalent . 


to actual delivery of goods. When asked 
whether if-the plaintiffs did not accept the 
delivery order and asked for actual delivery 
he would be bound to give delivery, his 
answers were very evasive. He states that 
he had no ready goods in hig house but 
that he had purchased forward goods and 
that he was delivering to the plaintiffs in 
the same way in. which the persons from 
whom he purchased would deliver to him. 
In answer to the question “if people do 


-not consent to take these delivery orders 


and asked for goods themselves you are 
bound to deliver the goods?” he says “we 
are not. so bound to deliver." When 
asked by the Presiding Jiidge why he wag 
not bound to deliver, the witness answers 
“lam to deliver the ‘goods in the same 


way as-I have purchased from other people 
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who was subpoenaed by both sides and as 
he had received Rs. 14,000 odd from the 


. plaintifis after disputes arose, his interest 


was more on the plaintiffs’ side than on 
the defendants’ side and the answers which 


- he has given show to my mind that he 


never intended either to actually deliver 
the goods or to receive actual payment 
in cash. Defendants’ 6th witness Sakalchand 


is the agent of Mothaji Kapurchand,: but - 


his evidence is not of much value. He was 
not prepared to say anything definitely as 
he says that he did not bring the account 
books. He evidently did not want to say 
anything in favour of the defendants and 


- he did not appearin Courtto be further 


- any money and did not deliver any goods. 


. delivery order meant goods. 


examined or cross-examined on the next 
day. Defendants’ 7th witness Lavji is a 
gumashta of Janoo Hussain. He states 
that Janoo Hussain purchased 20 bales from 
the defendants in November 1922, that he 
got a delivery order (Ex. XII), that he did 
not pay any money to them but only gave 
them a chit and that he gave what is 
called a patta patti in respect of 20 bales, 


- When asked what patta patti meant he says 


“yatta patti means sending round delivery 
order to several persons without goods.” 


, When asked whether he paid the defendants 


any money his answer was that he gave 
a chit. He says that he did not give them 


either, that he sold the goods in turn to 
Raghavalu Chetti and that he got no 
money from Raghavalu Chetti, nor gave 
him any goods. In cross-examination he 
states that he made credit and debit entries 
in his books but this will have to be done 
in any case so as to keep up appearances, 
and where no money was paid or no goods 
were delivered, credit and debit entries 
would be paper entries and the real pay- 
ment would only be the difference. Defend- 
ants’ 8th witness Kusalchand is the agent 
of Motaji Kapurchand. He says that he 
ebought 10 bales from Mangaldoss Amruth 
Lal in November, that he made patta patti 
with him, that he did not receive the goods 
but only patta patti was made and that 


states that ifthe person insisted upon deliv- 


- ery, delivery must be made but that in order 


to cave cooly it was not insisted upon. He 
says that he did not insist on delivery. As 


. regards this witness again, after disputes 


arcse between the plaintiffs and the defend- 
ante, the, plaintiffs paid him Rs.. 6,C00 odd 


He further’ 
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. in the market.” This witness was a witness 


in cash being the value of 10 bales as to 
which there was an agreement to sell to 
the plaintiffs. This witness also was sub- 
peenaed by both sides and the same re- 
marks which I made with regard to the 
previous witness apply to this witness. 
The fact remains that till disputes arose 
although goods were agreed to be sold and 
purchased, no goods were actually delivered 
and no money was actually received but 
only chits passed. He admits that if 
paita patti was made; the goods were not 
to bedelivered, that he gave patta patti 


‘when he bought goods from Amruth Lal 


which meant that he was not going to take 
delivery of the goods and that when he 
sold goods to the plaintifs he made a 
similar patta patti. He says that he receiv- 
ed Rs. 6,064 from the plaintiffs, that he 
gave only delivery order without the goods 
and received Rs. 6,000 for the delivery 
order, that he did not ask Amruth. Lal to 
deliver the goods and that neither he, nor 
Sukdevadoss or Amruth Lal made any 
demand for thé goods. When asked why 
the plaintiffs were so anxious to pay him. 
money and not the difference he says that 
it was the pleasure of the plaintiffs. As I 
said before, it was to the interesta of the 
plaintiffs after disputes arose to make the 
intermediate transactions appear as real 
transactions and so they went about paying 
money to people some of whom received 
and some of whom refused to do so. 
Defendants’ 9th witness Umedmall says that 
he bought 5 bales from the defendants, 
that he got delivery order and patta patties 
were made, that he did not pay any money 
but only gave a chit to the defendants, that 
no goods were delivered to him but that 
only patta patties were passed, that he did 
not insist upon actual delivery, that hein 
turn sold the goods to the plaintiffs and 
that he gave patta patties in his turn to the 
plaintiffs. He says that the plaintiffs subse- 
quently asked him to receive money and 
that money was paid on the 4th of January 
1923, the notices (Exs. XIX and XX) having 
passed between the plaintiffs and defend- 
ants in December 1922 and January 1923. 
He, however, says that the money was put 
in suspense account. He was evidently 
not willing to commit himself to any definite 
course. He admits in his evidence that 
he did not ask for the goods and he gives 
the reason as follows:—‘‘ When once the 
patta patti is made, how can I claim deli- 
very?" When questioned in cross-examina+ 
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tion as to whether if the plaintiffs insisted 
on delivery, delivery should be made, he 
says, “how can I give after patta patti is 
“made? If he accepts patta patti there is 
an end.” 

This is the evidehce on the*defendants’ 
side and I.-think the evidence makes it 
clear that where patta patties are made no 
goods have to be delivered but that only 
the differences would be adjusted. It also 
shows that when havala chits pass, although 
they are in the form of orders to pay, no 
money was actually paid and all that the 
parties had to do was to meet and adjust 
the differences. Where there are only two 
parties, they meet and the matter is simple. 
Where the goods passed through the hands 
of more than two parties each gavea havala 
chit which was passed on to the succeeding 
purchaser and ultimately what happened 
was that all the parties interested met, 
patia patties. were made, chits were handed 
over to the person who was the last pur- 

- chaserand each party took the difference 
from the other. 


, Two witnesses were examined for the - 


plaintiffs. The first witness is Ramanath 
Govindka, who is the plaintiffs’ agent in 
Madras, He says that there was no arrange- 
ment that the differences should be paid. 
As regards patta patti he says that it means 
“adjustment of deliveries.” He says that 
if all the Parties agreed, patta patties weré 
made, that is, adjustment of deliveries, 
He says that as regards the suit bales, 
deliveries were effected partly by physical 
delivery and partly by adjustment of deli- 
veries, that out of the 145 bales 15 bales 
were adjusted by mutual consent with the 
defendants and were set off against 145 
bales, and 130 bales remained and that 
out of these 130 bales, there was actual 
delivery of 20 bales and adjustment of 
deliveries as regards 110 bales by duly 
accepting the delivery orders, He says 
that he bought 25 bales from Mangaldas, 
‘and had 25 bales on hand at the date of 
contract and that for the remaining 75 
bales he sent a wire to Calcutta (Ex. D-1). 
He, however, says that no bales were.re- 
eeived from Calcutta and admits that he 
could not have got the bales in time for 
the performance of the contract. I think 
the telegram Ex. D-1 to send 75 bales 
could not have had anything to. do with 
the performance of this contract, because 
he admits that he could not have got the 
goods in nine days from Calcutta and it is 


. that they actually delivered 
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now being used to probabilise the case 
for the plaintiffs. In cross-examination he 
admits that he did not pay anything to 
any person in respect of, the contract for 
100 bales before the notice of the 9th of 
December to the defendants by the plaint- 
iffs. It is clear from his evidence that no 
money was paid to any of the persons con- 
cerned in respect of any of these 100 bales 
before the defendarfts repudiated the con- 
tracts on the ground that they were wager- 
ing contracts. As regards the transaction 
between the plaintiffs and Raghavalu 
Chetti, he admits in cross-examination that 
70 bales which he purchased were adjusted 
by delivery order and that for that adjust- 
ment Raghavalu Chetti was demanding 
chits. He, however, wants the Court to 
believe that the plaintiffs told Raghavalu 
Chetti that they were going to pay him 
hard cash though it is difficult to see why 
they should dosoif Raghavalu Chetti did 
not want payment in cash but only wanted 
the difference which would:be the result 
of exchanging chits. ` As regards the claim 
which the plaintiffs make on the ground 
these 100 
bales, he says that he expected the defend- 
ants to take delivery at any time between 
the 21st and the 30th of November, but 
that he did not offer the defendants actual 
delivery but only offered them delivery 


orders and that at no time did he offer to 


give actual delivery of the goods. Tha 
statement tlat he asked the defendants 
verbally to pay the value of the goods is 
an after-thought. He says that ha sent a 
man called Babu Rao to demand payment 
but Babu: Rao has not been called. He 
says that he did not tell his Vakil this 
fact when the agent of the defendants was 
being cross-examined. His further answers 
are instructive. When asked as to whe- 
ther under the terms of the contract he 
was not entitled togpayment if delivery was 
made he says ‘yes. When asked whether 
when he sent his man he made or offeréde 
delivery of goods the answer is “adjust- 
ment of delivery is in other words-delivery 
itself,” Then, when asked whether there 
was adjustment of delivery before he asked 
for payment he says ‘no’. Then he says that 
the adjustment of delivery was made before 
he wanted money from. the defendants 
and that the adjustment was not made 
within the period of performance, but that 
on the next day of the adjustment of the 
delivery he wanted money, - Then he 


patti is made.” 


. 
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changes his answer and says that the ad- 
justment as regards 25 bales took place on 
the 27th, as regards 30 bales on the 28th, 
as regards 5 bales onthe 29th and as re- 
gards the remaining bales on the 30th. He 
then goes on to speak to the various deli- 
very orders that were given, and it is clear 
from his cross-examination that all that 
took place was merely the passing of deli- 


-very orders and chits,no goods being deli- 


vered or no cash payment being made, 


-They were all patta patti transactions. 


Plaintiffs’ second witness is Narayanjee the 
broker who denies that there was an agree- 
ment that the bales should not be delivered 
but that only differences should be adjusted. 
He says that he- does not know whether 
there was an agrsement entered info 
between the plaintiffs and the defendants 
as regards the performance of the contract. 
As regards patta patties, he says that patia 
patti means “if.a person sells and the same 
contract is sold to different persons and 
again it comes to the seller and if the 
parties agree, then to save labour this patta 
When asked about kavala 
chits that passed, in order to escape any 


inconvenient explanation he simply says” 
Ido not understand what a havala chit 
“is,” but it is difficult to believe that a 


broker.in this market could not even know 
what a havala chit means, As regards 
patta patti and the effect of it he says that 
it simply means that delivery orders passed 
from one party to the other. He says that 
it was to save cooly; but it is difficult to be- 
lieve that to save a few annas in cooly this 
process “would go on and it is much more 


. probable that it was to prevent actual deli- 


very of goods because no party had the 
actual goods to deliver and to facilitate ad- 
justment of differences. 

This is all the oral evidence in the case. 
I think it is difficult on this evidence to 
come to the conclusion that as regards 100 
bales there “was any intention actually to 
deliver the goods and receive actual cash 

ayments. On the contrary, I think the 
evidence, makes it clear that the intention 
of the parties was simply to adjust the 
differences, I have given the names of the 
various persons who were interested in 
these various bales, it is significant that 
from the 21st .to the 30th of November, 
(the period during which the contract had 
to be performed) nobody makes delivery of 
a single bale and nobody receives a rupee 


- įn- cash. Delivery orders arè passed on, 
4 a 3 4 b ee < ~t $ ` 


tane 


-ance of delivery orders. 
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orders for payment are passed on and we | 
find ultimately that what was done was 
that patta patties were made. It is signi- 


` ficant also that the havala chits which are 


supposed to represent the amount -of the. 
actual cash,payable under these contracts 


‘are not even stamped as hundies when 


passed; they are not even endorsed so as to` 
negotiate them; they are not so drawn up 
that they could be negotiated; and they 
are not stamped probably to prevent any 
action being brought on them but are 
merely ‘passed on from .hand to hand to 


facilitate adjustment of differences. This 


shows tomy mind that these were drawn . 
up simply for the purpose.of adjusting 

ifferences and lending an airof reality to 

the transaction. The parties must haye 

known that these memoranda would he 

yery useful; but it is hardly likely that 

the large sums which, if the plaintiffs’ case 

was true, represented the actual value of 

the goods” which were sold would have 

been made payable in this manner if the 

agreement was that the goods should’ be ` 
actually delivered and the payments should 
be madein cash. There isno reasonable 
explanation why although so many persons 
were concerned in these 100 bales, these 
160 bales ultimately came to the hands of 
the plaintiffs according to the chits -and 
patta patties and why it is that not one of 
these persons: wanted a single bale or 
rupee out of: these various’ transactions, 
but were content to pass havala chitg 
and to make patia patti settlements. 

A great deal was said by Mr. Srinivasa 
Ayyangar for the respondents about three 
other transactions which are referred to in 
para. 3 of the defendants’ written state- 
ment, The case forthe plaintiffs was that 
they sold to the defendants 135 bales, that 
out of these bales, 15 bales were adjusted 
by setting them off against the 15 bales 
which the defendants had to deliver to the 
plaintiffs and that the balance of 120 bales 
were actually delivered either by deliver- 
ing the goods or by the passing and accept- 
The defendants’ 
case was that there were four contracts: 
(1)*contract No. 158, dated 9th October 


. 1922, for 25 bales at Rs. 15-5-6 per bundle’ 


in respect of which 15 bales were set off as 
aforesaid and 10 bales were adjusted by - 


_the exchange of patta patties, (2) contract. 


No. 154, dated 9th October 1922, for 10 
bales at Rs. 15-6-0 per bundle in respect of 
which all the bundles were delivered, (3 
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afford little help except as indicating the 


contract No. 157, dated 20th October 1922, 
for 10 bales in respect of which 5 bales 
were delivered and the balance of 5 bales 
were adjusted by making patta patties, and 
(4) contract No. 172, dated 2lste November 
1922, for 100 bales which I have referred 
to. The plaintiffs in order to give colour 
to their case have clubbed together other 
contracts and claimed for the .whole- after 
giving credit for what they have received. 
The defendants in order to support their 
case as regards 100 bales have attempted to 
show that all the four contracts referred to 
“were wagering contracts. Both the plaint- 
ifs and the defendants and the other 
intermediate merchants are in fact dealers 
in yarn and they are not purely specula- 
tors gambling in differences. It is not 
uncommon among merchants who do real 
business also to enter into gambling con- 
tracts and the fact that in respect of some 
of the contracts goods were actually deli- 
vered is no ground for assuming that the 
other contracts were real transactions, and 
not mere agreements to adjust differences. 
What the Court has to see in each case is 
the real nature of the transaction. In 
Kong Yee Lone & Co. v. Lawjis Nanjee (1), 
© Lord Hobhouse observes: “Two parties 
may enter into a formal contract for the 
sale and purchase of goods at a given price, 
and for their delivery ata given time. But, 
if the circumstances are such as to warrant 
the legal inference that they never intend- 
ed any actual transfer of goods at all, but 
only to pay or receive money between one 
another according as the market price of 
the goods should vary from the contract 
price at the given time, that is not a com- 
mercial transaction, but a wager on the 
rise or fall of the market.” Ido not think 
that as regards the 100 bales the transac- 
tion was one where goods were intended to 
pass but was really one for adjustment of 
differences. 

A number of cases were cited on both 
sides but I think that beyond laying down 
certain principles which guide Courts in 
arriving at a conclusion as to whether a 
contract is a wagering contract or one 
for actual delivery of goods the cases 
are not of much help. As observed by 
‘Batcha, J., in Motilal v, Govindram (2) 
each case must depend on its own evidence 
and astudy of the reported decisions can 


(1) 29 C. 461; 5.0. W. N. 714; 3 Bom. L, R. 476; 8 
Sar. P. O. J. 101 (P. 0). 
(2) 30 B. 83; 7 Bom, L. R, 385, 
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in? 


classes of facts upon which the Courts have 
based their judgments. f i 
As in the case of benami transactions 
up to a certain point there can be no dis- 
tinction in form or in the recitals which 
would differentiate a wagering contract 
from a bona fide agreement to sell and 
deliver goods. The eparties scrupulously 
keep up to the forms. There is‘a contract 
to sell which is couched in the usual terms 
relating to forward contracts for sale and 
delivery of goods. The concern of the _ 
parties in the case of wagering ` contracts 
is to give such appearances as would‘ en- 
able people to gamble in such a way as to ' 
evade the provisions of the law. In this“ 
connection the observations of Lord Her 
schell in Universal Stock Exchange v. Stra- 
chan (3) are instructive. Dealing with the ` 
terms of business which the customers ` 
were called upon to sign and ‘which were to 
constitute the contractual’ relations be- - 
tween theparties, the learned Judge observ~:: 
es as follows;—-“The proposition amounts to’ 
this, that parties who intended to gamble 
with one another, but wanted’ to have the“ 
security against one another of being able 
ina Court of Justice...to adjudicate andi 
secure to them their bets bya judgmént, 
if only they inserted in their contract a’ 
provision which might in certain events be-. 
come operative to compel the goods tobe 
delivered and received, although neither of 
them anticipated such a contingency; the’ 
purpose of inserting the provision creating.” 
an obligation being only to cloak the fact: 
that-it was a gambling transaction and en-' 
able them to sue one another for gambling 
debts.” Inisuch cases great ingenuity is 
exercised to make it appear that there ‘was. 
a real transaction when there was none, ' 
In Doshi Talakshi v. Shah Ujamsi Velsi (4): 
the merchants to give an air of reality to 
the transaction framed rules Which were’ 
to govern the contracts made between them’ 
and which provided with an unqualified @ 
emphasis that cotton must be ‘delivered ' 
that all gamblers in differences should be 
excluded and that they were to find no place ` 
among the cotton dealers of Dhobra. All 
the contracts which were entered into con- 
tained these rules. Sir Lawrence Jenkins, 
C.J., observes “Now, if only we could stop 


` (3) (1896) A. O. 166; 65 L. J. Q. B. 429; 74 L. T. 468; 

44 W. R. 497; 60 J. P. 468. 

sa 24 B, 227; 1 Bom, L, R, 786; 12 Ind, Dee, (x. s) 
' 4 “4 


e 


178 GOVINDOSS GHATURBHUJABOSS & C0. V. 


at this convenient spot—look only to the con- 
tracts and the rules, all would be well, 
for they repel the idea of anything that 
savours of a wager. Unfortunately, however, 
that cannot be, for the law says that we 
must find, as best we can, the true inten- 
tions of the parties; we must not take them 
at their writien word, but we must probe 
among the surrounding circumstances to 
find out what they -geally meant. This I 
take to be the result of the decision of the 
House of Lords in the case of Universal 
Stock Exchange v. Strachan (3) which has 
since been followed in the more recent case 
of In re Gieve, Ex parte Trustee (5). “We 
„are not, and we must not be, hound by the 
mere formal rectitude of the documents, 
if in fact there lurks behind them the 
common intention to wager, and parties 
cannot be allowed to obtain from the Courts 
any sanction for their wagers merely Le- 
cause they use a form which is nota true 
expression of their common purpose and 
intentions.” The formality of the various 
transactions and the passing of chits pro- 
viding for payments of money and passing 
of delivery orders purporting to cover the 
goods which were sold and which passed 
through various hands until they caine back 
to the plaintiffs cannot by themselves show 
that the transaction asto 100 bales was not 
a wagering contract. AsI said before, we 


“find that the 100 bales the price of which 


according to the contract would be a very 
large sum were contrdcted to besold by the 
plaintiffs to the defendants on the 21st of 
November 1922 under the contract Ex. VII 
delivery to ke given on any“date between 
the 21st and the 30th of November 1922. 
The plaintiffs did not have these goods to 
deliver. To keep up appearances a tele- 
gram was sent to Calcutta to despatch 75 
bales, but-the plaintifis’ agent admits that 
these 75 bales were never’ despatched and 
that they could not reach Madras in time 
‘tobe delivered. We find that ultimately 
these ICO bales came back to the plaintiffs 
«and that not one of these several merchants 
ever delivered one bale of these 100 bales 
or received one pie in cash for the price in 
respect of the various transactions entered 
into. It was all a question of passing on 
delivery orders and havala’chits. I do not 
think that this was merely a coincidence, 
each party having a real contract for sale 


and delivery and each party accepting mere. 


(5) OESD 1 Q. F. 784; 68 L. J. Q. B.EC9; EOL. T, 
438; 47 W.R 441; 6 Menecn 136. ; 
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delivery orders and unstamped havala, chits 
for large sums of money without receiv- 
ing a rupee. Iamclearly of opinion that 

all that the parties intended was to settle 

differences. In all these cases the real ques- 
tion is whether there was any intention to 

deliver goods. No doubt as pointed out by 

their Lordships of the Privy Council in 

Bhagwandas Parasramv. Burjorji Ruttonjt 

Bomanji (6) even if one party toa contract 

were a speculator who never intended’ to 

givedelivery and that fact was known to 

the other party, yet in the absence of any 

bargain or understanding express or impli- 

ed, that the goods were not to be delivered, 

that would not convert a contract, other- 

wise innocent, into a wager: nor would the 

mere.fact that as to the greater part of the 

goods there was no delivery but an adjust- 

ment of claiıns vitiate the transaction but- 
the question remains “whether an. actual 

delivery was contemplated or a mere adjust- 

ment of differences.” Great reliance was 

placed by the respondents’ Vakil on the’ 
evidence of two witnesses whom I have 

already referred to that if one party insist- 

ed on the goods being delivered, delivery 

should be made; but they state that in these 

cases nobody wanted. delivery but that 

everybody was satisfied with chits. Ifthe 

eontract was a wagering contract in its in- 

ception, the mere fact that in certain con- 

tjngencies delivery could be asked for, 

would still render the contract unenforce- 

able as a wagering contract. [See Univer- 

sal Stock Exchange v. Strachan (3) and In re 

Gieve, Ex parte Trustee (5).] 

As regards the plaintifis’ claim for the - 
price of the goods, I find it difficult to see > 
how on the evidence they can sue for the 
price of the goods unless there was actual 
delivery. or tender or unless it is pruved that 
the defendants agreed to accept the de- 
livery orders on third persons as equivalent `: 
to delivery soas to exonerate the plaintiffs 
from delivering the goods and. limiting 
the recourse of the defendants to the per- 
sons on whom delivery orders were drawn 
up. A delivery order is merely an author- 
ity tothe buyer to take possession of the 
goods in the hands ofa.third party and . 
ordinarily: at the back -of the delivery | 
order there should be goods which could be 


(6) 44 Ind. Cas. 284; 42 B. 373; 23 M. L. T. 203; 34 
M. L. J.305; 4 P. L. W. 229; 1G A. D. J. 241; 270, 
L.J 358; (1918) A. W.N. 315; 22 C. W.N. 625; 20 
Bom. L.” R. 561; 7 L. W. 577; 11 Bur. L. T. 211; 45 L 
A£29(P. Q). 
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delivered under it. In this case I am satis- 
fied on, the evidence that there was no 
goodsin the possession of the plaintiffs 
which could be delivered or tendered and 
it was not seriously disputed before us in 
the arguments that the actual goods never 
existed with the plaintiffs for delivery. 
Nor is the evidence sufficient to support the 
view that the defendants accepted these 
delivery orders as equivalent to the .actual 
delivery ofthe goods and undertook to pay 
alarge sum of about Rs. 70,000 without 
getting delivery ofa single bale. In the 
absence of anything that may be equivalent 
to a novation and the discharge of the 
plaintiffs from the obligation to deliver 
and the acceptance of an equivalent obli- 
gation by third persons to deliver goods, 
the plaintiffs would not be entitled to sue 
for the price. In this case Ido not think 
that any such:facts have been established. 


Even assuming, therefore, that the contract: 


was nota wagering contract, the plaintiffs 
can only get the difference between the 


contract rate and the market rate on the. 


date of the performance and this, itis ad- 
mitted, would bea very small sum of about 
Rs. 600 or Rs. 
the plaintiffs’ claim in respect of the 100 
bales fails as the.contract was merelye 
wagering contract and that they are only 
entitled toany sum -that may be due ig 
respect of the first three contracts referred 
to in the defendants’ written statement. As 
regards these contracts, as pointed out al- 
ready, patta patties were made in respect of 
10 bales of contract No. 153. As regards 


` contract No. 154 all the bales were deliver-- 


ed. Asregards contract No. 157, 5 bales 
were delivered on 14th November 1922 
and patta patties were exchanged in respect 
of 5 bales on 27th November 1922. All 
that the plaintiffs will be entitled’ to isthe 
amount due on the bales. delivered. 
There will be a decree only for Rs. 2,325-4-0 
with interest at 6 per cent. from date of 
decree in favour of the plaintiffs. We 
. allow the appeal in so far asit relates to 
100 bales and dismiss the plaintiffs’ suit as 
regards the balance. As the appellants 
have succeeded substantially the respond- 
ents will pay the appellants’ costs here and 
in the Court below. 

Krishnan, J.—The question for deci- 
sion inthis appeal is whether the suit 
transactions are wagering agreements not 


enforceable in law or whether they are ` 


proper commercial dealings, 
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The plaintiff and the defendants are both 


. merchants who carry on business in Madras ` 


of various kinds including trade in yarns 
and cotton goods, The plaintiff's case in 
the plaint is that he sold and delivered to 
the defendants 135 bales of 40 bundles 
each of Japan yarn of 40 counts under three . 
contracts—the Ist, dated 9th October 1922, 
for 25 bales at Rs. 15-6-6 a bundle, the 2nd 
dated 20th October 1922 for 10 bales at 
Rs. 14-4-0 a bundle and the 3rd dated 21st 
November 1922 for {00 bales at Rs, 15-4-6 
a bundle ~and he sues for the price-af these 
goods. Contracts were forward contracts 
for delivery at the end of November, He also’ 
mentions another contract of 24th October 
1922 whereby he purchased from the de- 
fendants 15 bales of similar goods deliyer- 
able at the same date at the end of No- . 
vember at Rs, 14-15-0 a bundle. He states 
that this last contract was settled between, 
the parties by being set off against 15 bales 
of the first contract above-mentioned and 
he claims in this suit‘as one of the itéms- 
due Rs, 243-120, the calculated difference. 
between the buying and selling prices. As 


‘regards delivery of the balance of 120 ‘bales, 


thé- allegation in thé plaint is that they | 
were ba partly by actual delivery of 
the goods and. partly by “ the ea and” 
acceptance of delivery orders.” . 


The defendants - pleaded. that T was- 
a practice among certain merchants‘in the 
Madras market of making contracts osten- 
sibly for sale and purchase of yarn, but | 
with no intention whatever of performing 
them by delivery of goods or payment, of » 
pricé, the sole intention being to pay: differ- 
ences on the due daté“? No deliveries wera 
to be asked: for, but‘to keep up appearances 
what are called “ patta patties " in the form 


‘of delivery orders were given to the buyers 


by the sellers addressed to their own yen- ° 
dors and “havala thits” in the form of - 
orders for payment were ‘givén théYeatter , 
by the- buyers for the prices and where a 
man had a havala ‘chit given by a previous ` 
buyer from him he merely handed it over 
to his seller as equivalent to the amount 
mentioned in it. On the due date fixed for 
performance, contracts would have been so . 
made that patta patties would have ulti- 
mately reached the hands of the original 
vendors and a completed ring of dealers 
formed ; the parties will. then meet together 

and compare their kavala chits and settle < 
the differences payable and willtpay and 
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receive amounts due by or to each on that 


‘footing. 


It is stated in.the defendants’ written 
statement that there was a “ local usage or 
custom in the market" as above described 
and that neither delivery of goods nor pay- 
ment of price was made, but only differences 
were paid. The defendants pleaded that the 
suit contracts were all qontracts of the above 
character and were, therefore, unenforce- 
able in law being wagering agreements, 
As regards the 15 bales which were actually 
delivered, they pleaded that those bales 
had nothing todo withthe suit contracts 
but were delivered towards other contracts 
which were ordinary commercial transac- 
tions between the parties. 

The question raised has obviously to be 
decided on the evidence as to the exact 
nature of the contracts and the understand- 
ing between the parties when they were 
made, The law on the point is fairly clear 
as it has been laid down in numerous cases 
which have been cited to us. All authori- 
ties are agreed that, however legal and 
genuine may be the appearance ofthe con- 
tract on the face of it, itis stilla wagering 
contract if it was intended by both the 


- parties that differences only were to be paid 


and that the contract was not to be per- 
formed by delivery of goods: or payment 
of price. It is then clearly a gamble on the 
fluctuations of the market price of the par- 
ticular goods dealt with. While, no doubt, 

the Courtshould exercise great care in dis- 
criminating between mere speculative trans- 

actions im trade and gambling transactions, 

it should not be misled by the mere ap- 
‘pearance of things, but must look beneath 
the surface and find out, if it can,-the real 
nature of the transactions. In the first case 
cited to us which is the leading case on the 
point, namely: that of Universal Stock 
Exchange v. Strachan (3), their Lordships 
pointed out that in such ecases the whole 
transaction has to be looked to to find out 
its true nature. Lord Herschell said, at page 
173 *: “The proposition amounts to this, that 
parties who intended to gamble with one 
another, but wanted to have the security 
against one another of being able in a Court 
of Justice to recover their bets, could com- 
pela Court of Justice to adjudicate and 
secure to them their bets by a judgment, if 


- only they inserted in their contract a provi- 


sion which might in certain events become 
operative to compel the goods to be deliver- 


*Page of (1996) A. O, —[Ed, 
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ed and received, although neither of them _ 


anticipated such a contingency; the purpose 


of inserting the provision creating an 
obligation being only tocloak the fact that 
it wasa gambling transaction and enable 
them tosue one another for gambling debts. 
The proposition contended for by the learned 
Counsel for the appellants would really lead 
to that result, and I should require much 
consideration before I gave my assent toa 
proposition involving such consequences.’ 

This case was followed in In re Gieve, 
Ex parte Trustee (5) where the Court held 
that in spite of an alternative arrangement 
that stock was to be actually delivered on 
payment of a smallextra price, the main 
contract was one to pay differences and the - 
whole transaction was vitiated as a wager- 
ing agreement. These two cases were 
followed by Sir Lawrence Jenkins, O. J., 
and Candy, J.,in the case of Doshi T alakshi l 
v. Shah Ujamsi Velsi (4), where their Lord- 
ships referred to the previous Bombay cases 
of Tod v. Lakhmidas Purshotamdas (7) and 
Perosha Cursetji v. Manekji Dossabhy (8) 
which were both cases which dealt with 
speculative but real commercial transactions 
as the learned Judges found that the in- 
tention to gamble was not established on 
thg evidence. The learned Chief Justice 
says: “ We are nòt, and we must not be, 
bound by the mere formal rectitude of the 
documents, ifin fact there lurks behind 
them the common intention to wager " and 
again observes: “ They (that is, the sur- 
rounding circumstances) and the position 
of the partiesand the history of dealings 
of this class are legitimate, though not ex- 
clusive, matters for our investigation into 
the true intention of the parties,” 

In the case next cited of Kong Yee Lone 
& Co. v. Lowjee Nanjee (1) their Lordships 
of the Privy Council held that the suit con- 
tracts were wagering transactions, as from 
the evidence it appeared that the parties 
could not have intended purchase and 
delivery of goods, but only the payment of 
differences though between them there were 
other contracts of a real commercial charac- 
ter which were performed by delivery of rice 
and they reversed the decree of the.Court 
below which had held that these were. not 
wagering contracts “ having regard to the 
fact that the rice was in certain. instances 
delivered and paid for.” 

In Madras a case arose in 1895 regarding 

(7) 16 B. 441; 8 Ind. Dec, (N. 8) 773 

(8) 22 B, 899; 11 Ind. Dec. (N° s.) 1182 
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dealings in Government Promissory Notes, 
Eshoor Doss v. Venkatasubba Rau (9). It 
was held that as «the intention of parties 
.was that no delivery of the stock should be 
made, but only differences wera to be paid, 
the agreement was void asa wagering one 
under s. 80 of the Contract Act. 

The question had to be considered again 
by the Privy Council in the case of Bhag- 
wandas Parasram v. Burjorji Ruttonji 
Bomanji (6). In that case their Lordships 
point out that speculation does not neces- 
sarily involve a contract by way of wager 
and that to constitute sucha contract a 
common intention to wager-is essential. 
They also point out that even where one 

“party is a speculator and did not intend to 
deliver and the other knew it, yet in the 
absence of a bargain or understanding—ex- 
press or implied—that the goods were not 
tobe delivered, a contract otherwise inno- 
cent will not become a wager and that the 
mere fact that as to the greater part of the 
goods there wasno delivery but only an 
adjustment of claims will not vitiate the 


transaction. This case lays down what: 


should be considered to be only a specula- 
tive bargain as distinguished from a wager- 
ing one and is in a-line with the cases in 
Tod v. Lakhmidas Purshotamdas (7), Perosha 
Cursetji v. Manekji Dossabhy (8), Ajudhia 
Prasad v. Lalman (10), Hurjivan v. Mathura 
das (11) and Manilal Dharamsi v, Allibhai 
Chagla (12). 


The only other case that need be referred . 


to is the case of Manalal Raghunath v. 
Radhakison Ramjiwan (13). In that case 
the learned Judges held that the contract 
was a wagering one. That case was refer- 
red to principally for the discussion in it 
of the Privy Council decision in Bhagwan- 
das Parsaram v. Burjorji Ruttonji Bomanji 
(6) above cited. We are, however, bound to 
follow the Privy Council. The question for 
us in the present caseis whether on the 


evidence it falls within the class of cases- 


dealt within Bhagwandas Parasram v. 

.Burjorjt Ruttonji Bomanji (6) ani similar 

cases above. cited or under Strachan’s case 

(3) and other cases of wagering agreements. 
Before considering the evidence as to the 
9) 18 M. 306; 6 Ind. Dec. (N. s.) 562. 


10) 25 A. 38; A, W. N. (1902) 178. 
11) 8 Ind, Cas. 810; 34 B. 519; 12 Bom. L. R. 


(12) 68 Ind, Cas. 481; 47 B. 263; 24 Bom. L. R. 812; 
A. T. R. 1992 Bom. 408. 
pi 62 Ind. Oas. 361; 45B. 386; 22 Bom. L. R. 
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nature of the suit transactions it will be 
convenient to state what, I understand to be 
the meanings of the two expressions “patta 
patti” and “ havala chits " which are frequ- 
ently used in this case. Patta patti is a 
Gujaratti word recently introduced into 
Madras from the north; it means literally 
“ adjustment “or “ settlement.” Exhibit VI 
series which are some of the paita patties 
filed in the case show what they are like. 
They are inthe form of delivery orders 
given bythe seller to the buyer for the 
goods mentioned in them, on some third 
party who has made acontract to sell the 
same goods to the seller. Exhibit Vlis a 
patta patti with one K. G. Raghava Chetti 
which plaintiff gave to the defendants for 
10 bales of the 100 bales contract he made. 
The defendants accepted the patta patti for 
those bales and it is signed by their agent, 
Trumbalk Lal. Although called delivery 
orders these patia patties are not really 
delivery orders, but are merely what may 
be called token delivery orders as no goods . 
are delivered under them. They are used 
only asa settlement or adjustment of de- 
livery. As in these transactions where 
patta patties are used the original seller 
becomes the ultimate buyer before the 
“vaida ` or the date fixed for performace 
no actual delivery is contemplated or is 
necessary. Witnesses have been asked about 
the meaning of patta patti and there is 
a body of evidence on the point. The 
defendants’ ¥nd witness Rupsingh has 
explained what he understands by patta 
patti. He says that it is not intended that 
goods should be delivered under a patta 
patti. 
corresponding goods available for delivery. 
The evidence of Raghavalu Uhetti, D. W. 
No. 4, further explains how patta patties are 
utilized. Defendant witness No. 7 a clerk of , 
one of the merchants who took part in the 
sales and purchases in this case says that 
“patta patti mearis sending round delivery 
order to several persons without goods. # 
Plaintiff's own agent Govindka, P. W. No. 1, 
says patla patti means “adjustment of de- 
liveries” and that if all parties agree patta 
patties are made. Plaintiff witness No, 2 says 
“patia patti means if a person sells and the 
same contract is sold to different persons and 
again it comes to the seller and ifthe parties 
agree then to save labour patia patti is 
made.” Plaintiff's Vakil naturally tries to 
make out that the issue of patta patti ig 
merely an adjustment of delivery in an or. 


In fact it is issued when there are no ° 
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agree to itat or before the “vaida” date. 
But I am inclined to think on the evidence 
that patia patties are not generally used 


unless thé édntiact in its indeption was un- 


derstood as.not requiring performance by 
delivery. It tiay be that in exceptional 
‘circumstances a real contract is subsequ- 
ently settled by the issue of patta patties 
and payment of difffrence. Plaintiff has 
shown one stich case but one may safely 
infer that the giving of patia pattis by the 
seller, at any rate where the seller does not 
get the permission of.the buyer to do so be- 
forehand but givesit as a matter of course; 
indicates that the parties did not intend to 
give or receive delivery of the goods. ` 
_Havala chits are given in ‘such transac- 
tions’ by the buyer. to the seller for the 
price ‘just as paita patties are given for 
goods. It isin the form ofa letter by the 
buyer to the seller-addressed to the former's 
buyer to pay.a cértain sum- of money repre: 
seriting the price of goods to the addressee 


ofthe Jetter, andto debit the amount in 


the former's account. They are not pro- 
missory notes ds the learned Trial Judge 
seems to have “thought but are in form 
orders to pay to a named person. They are 
hot ordinary hundies and they are not nego- 
tiable instruments inform. Exhibit IV isa 
sample ofthem. They are written on pieces, 
of paperand are issued, according to the 
evidence in the, case, in connection with 
patta patties when money is not intended to 
be paid: They are also really mere tokens. 
The fact that they are written often on dirty 
and torn pieces of plain paper without any 


e stamp or any other formality would seem to 


indicate that they did not represent money 
but ‘were mere tokens to show the price 
agreed to so“as to enable the parties to 
calculate the differences afterwards. rs 

There isa good deal of - evidence in th 
ease which, there is no, reason to distrust 
thatsome of the merchdnis in Madras, did 
enter into contracts ostensibly for the pur- 
hase of goods but in reality only .to pay or 
receive differences on the “vaida” date and 
in connection with such transactions patta 
patties and havala chits were exchanged 
without any idea of delivering the goods 
or paying the price. There can be no doubt 
on the authorities. that such transactions 
are wagering transactions unenforceable in 
law as they are really a form of gambling 
on the fluctuation of‘prices in the market. 
The: defendants contended that all the three 

e. : 
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plaint transactions were of this nature but 
plaintiff asserted them to be real and valid 
commerical transactions. The main dispute 
between.the partias is, however, as regards 
the. third egntract of 100 bales. As regards 
the balance of 20 bales, 15 bales were settl- 
ed by exchange and plaintiff claims 
Rs. 246-14-0 as due on that account. Plaintiff 
also claims the price of 5 bales actually 
delivered which defendants admit. The 
defendants admit in all Rs, 2,325-4-0 as 
due and plaintiff has not attempted to prove 
more is due. The 20 bales are thus account- 


‘ed for and the dispute is thus confined. to 


the 100 bales’ contract. It is not, therefore} 
necessary to consider the other two contracts 
except perhaps in so far as they havea. 
bearing on the nature of the last contract. 
With regard ‘to the 100 bales’ contract 
what happened is this. Plaintiff made an 
agreement with defendants on 21st Novem- 
ber 1922 for sale of 100 bales to him at 
Rs. 15-4-6 a bundle, vaida being at the end 
of November. No goods were delivered by 
the plaintiff in pursuance of this contract 
but plaintiff gave patta patties for the 


whole lot. There was some confusion raised | 


in this connection with reference to a lot of 
5 bales which plaintiff. actually delivered, 
because of a mistake made by defendants’ 
clerk Rupsingh who entered these goods 
in defendants’ book as having been de- 
fivered towards the 100 bales’ contract, 
The goods were sent by plaintiff for one 
of the other contracts as appears from his 
The delivery, it is 
clear, was ‘not made by the plaintiff for this 
contract and the entry in .defendants’ book 
is purely a mistake as explained by Rup- 
singh. I do not think that this mistake can 
properly be relied on as showing that the 
100 bales’ contract was to be performed by 
actual. delivery of goods-as was attempted to 
be done by the plaintiff's Vakil before us. I 
have no doubt that whole of 100 bales’ con- 


„tract was settled by delivery of patta patties. 


Plaintiff had no goods to deliver ‘except 
some 9 bales in his godown as shown, 
by his stock book Ex. EB. Plaintiff's agent 
says he sent two telegrams, D-1 and D-2 
for goods from his Calcutta branch but it is 
very doubtful whether they refer to the 
goods of the 100 bales’ contract. In any 
case itis admitted that he could not have 
got the gcods from Calcutta in time by the 
“vaida”? date which was-the end of Novem- 
ber. When plaintiff made the contract he 
had uot sufficient patie patties with him ta 
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make up the 100 bales. He had patta patties 
only for 25 bales with him and he proceed- 
èd, therefore, to make contracts with other 
-dealers for 75 bales. He arranged to get 
from Raghavulu Chetty patta pùtti for 60 
‘bales for this contract, 10 bales from Kapur- 
chand and 5 bales from Umedmal who 
were all dealers who had similar contracts 
with the defendants throughintermediaries. 
The defendants filed before us a list of 
these contracts the general correctness of 
which was admitted by the plaintiff's Vakil. 


Of the patta patties for 25 bales which’ 


plaintiff had in hand when he made the 100 
bales’ contract, 20 of them he got from 
Amritlal Mangaldas who got them from one 
A.K. Joosaf who got them. from the ‘de- 
fendants. The remaining. five also he got 
from Amritlal who got them from one V. 
C. Seshachellam Chetti who gotthem from 
- defendants. . He obtained all these in 
October. The 60 bales he obtained from 
Raghavulu Chetty afterhe made his con- 
tract with defendants, the latter had got 20 
from defendants directly, 20 from one Jaim 
Hoosain to whom defendants had sold, 15 
from A. K. Joosaf who had got them from 
defendants and five from one Maganlal who 
had got them from defendants. The 10 
bales patta patti which plaintiff got from 
Kapurehand, he got from Amritlal who had 
got them from Chotalal who got them fron? 
_ Raghavulu Chetti who had them from de- 
fendants. The remaining 10 bales he got 
from Umedmal who got them from defend- 
ants. Notoneof these men had any goods 
corresponding to the contracts, Several of 
them who have been called say that they 
“had no idea of delivering- goods at all or 
paying the price. Havala chits were given 
“in token by all these dealers, the plaintiff 
having refused to take them when tendered 
to him by the defendants under Ex. XX. 
Plaintif’s agent does not say that the de- 
fendants agreed with himtotakepatta patties 
for the, 100 Gales before he proceeded to 
provide himself with such patta patties, 
He diditasa matter of course and when 
they were tendered to the defendants they 
accépted them without any demur. It is 
only when plaintiff.refused to take havala 


chits and the amount of the differences . 


tendered by the defendants but insisted on 
payment of price that trouble arose. i 

‘ The plaintiff's conduct in buying up patta 

patties from men who had them directly or 

indirectly from the, defendants and thus 

completing the ring, without obtaining de- 
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fendants’ consent beforehand that. thay 
would accept such patta patties, ‘and in 
tendering them to defendants in lieu of the 
goods and the ‘conduct of the défendants 
and of the various dealers who are involved 
in these transactions who gave patta patties 
and received havala chits and who had ` 
none of them any goods to deliver and who 
say they had no intention to do so or to pay 
the prices show clearly to my mind that the 
defendants’ version is true that the contract 
for 100 bales was a mere wager and. the 
only idea was to settle differences on’ the 
vaida date. Plaintiff was not playing the 
game whén he turned round and refused 
to accept the havala chits and insisted on 
the payment of the price. It is explained 
that he did so because Raghavulu Chetti 
from whom he got patta patties for 60 bales 
and to whom he would owe about 
Rs. 30,000 if prices ‘were to be paid, had be-. 
come his debtor to the extent of Rs. 60,000 or 
Ru. 70,000 on account of other dealings, and 


was in an insolventcondition. Ifhe could get ` 


the price from defendants he could set off 
this Rs, 30,000 against the Rs. 70,000 and thus 
reduce his claim against Raghavulu and 
reduce to that extent the loss he may suffer 
by Raghavelu’s insolvency. Ia fact he has 
brought a suit claiming such a set off. 
Plaintiff has attempted to give a colour of 
reality to his dealings after disputes arose - 
by tendering the purchase-money to some 
of the persons from whom he got patta 
patties. One ofthem i3 Amrital; his gu- 
mastah, D. W. No 5 says plaintiff sent a 
cheque for Its, 14,795-5-0 on 4th January 
1923 and when asked whether his master 
had paid Seshachellam and Jasuf from 
whom he had got patta patties he said they 
would not. receive the money but wanted 
havala chits. Defendant witness No.8, the 
agent of Kapurchand, was also paid the price 
Rs. 6,064-6-0on 16th December, 1922. De- 
fandant Witness NG 9, Umedmal, says that 
plaintiff forced him to take money Rs. 3,031 
on 4th January 1923 and he put it in the sus- 
pense account. No iaference in favour ofthe 
plaintiff can be drawn from these payments; 
if anything they show the plaintiff's anxiety 
to make a wagering transaction look real. 
On the whole of the evidence, I have. 
come to the conclusion that it is proved that 
the contract in question here isapure wager- 
ing one and is unenforceable. The suit s0 — 
far as it refers to it must be dismissed, 


There will bea decree in plaintiff's favour . . 


for the amount admitted Rs. 2,325-4-0 and 


ecree, The rest of the plaintiff's suit is 
dismissed with defendants’ costs in both 
Courts. 





And the appeal having been set down to 


`- be spoken to this day, the Court delivered 


< the following 


_ Frrst CIVIL APPEALS 


, SUDGMENT.—By consent of both 
parties the figure in ethe decree which is 
given as Rs. 2,325-4-0 will be altered into 
Rs. 2,975-15-0. To this will be added 
Rs. 243-12-0 the sum which is admitted to 
be due in para. 3 of the written statement. 
(WN v. 


Z. K,, Decree modified. 


eid 
ee 


BOMBAY HIGH COURT. - 

Nos. 77,79 AND 265 or 
1922. 

August 24, 1925. 
Present:—Justice Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Madgavkar. 
” JAMSHEDJIT ARDESHIR WADIA— 

y - PLAINTIFF—APPELLANT 

Dr : versus 
Tue SECRETARY or STATE ror INDIA— 
“~~ DEFENDANT— RESPONDENT. . 

` Construction of document—Inam—Surrounding cir- 
cumstances—Subsequent conduct—Bombay Land Re- 
venue Code (Act V. of 1879), ss. 48, 61, 66, 65, 214— 
Rules framed under s. 214, rr. 5, 6—Inam grant—Non- 
agricultural assessment, levy of, legality of. 

‘In construing a grant the Court must have regard 
to: the language of the document and the surrounding 
circumstances, that is to say, the circumstances sur- 
rounding the execution of the document. The sub- 
sequent conduct of the parties can only have effect, if 
at all, as an estoppel. [p. 187, col. 1.] 

In- 1849, the Kast India’ Company granted to one 


` W. an annual inam of Rs. 4,000 out of the revenue 


- béing payable to Government. 


of certain villages, -the balance of the nett revenue of 
the villages which was then specified as being Rs. 700 
Particulars were given’ 
in the grant ofthe various lands in the villages with 
the exception of mal or warkas lands. Sweet and 
salt land in the event of its being cultivated was to be 
Yiable to the usual rate of taxation, exemption being, 
however, granted for a certain number of years. 
If any swampy ground then covered by the sea at 
spring tides became available . for cultivation or for 
the construction of salt pans, it was to become liable 
to the payment of such revenue as might thereafter 
be fixed. Kowls of mafi istawa lands mentioned in 
the grant- were to be respected by the grantee and 
the revenues when collected were to be paid to the 
holders of the kowls, The grantee was not to alter 
the mode of assessment or introduce any new tax 
but was to collect his rents from the ryots according 
to the: commutation rates as they. may be fixed from 
time to time. Government were tobe at liberty to 
tae 8 


b. 


kaci 


increase the land assessment or to introduce modifica- 
tions in the existing land revenue system. In 1916 
Government proposed to levy non-agricultural assess- 
ment on building plots in one of the villages compris- 
ed in the grant: _ A 

Held, (1) that in construing the grant the sub- 
sequent condaict of the Government or of the grantee ° 
or his heirs could not be looked into unless it amount- 
ed to estoppel; [p. 187, col. 1.] 

(2) that under the terms of the grant the grantee 
was to manage the villages and collect the revenues, 
but only such revenues as were directed by Govern- 
ment to be paid, and after deducting from the nett 
revenues, -Rs. 4,000 the amount of his inam, the 
ae was to be paid to Government; [p. 186, 
col. 2. ; 

(3) that Government was entitled to levy and re- 
cover non-agricultural assessment on such land as had 
passed out of the possession and enjoyment of the 
grantee or his heirs, and that the latter vare ae 


entitled to any portion of such assessment ; 
cols, 1 & 4 Ate f i 

(4) that lands in the actual possession and enjoy- 
ment ofthe grantee or his heirs were exempt from 
such assessment. [p. 193, col. 1.] 

First appeal from the decision of the 
District Judge, Thana, in Civil Suits Nos. 4 
and 84 of 1918. : < ; 

Mr. G. N. Thakor (with him Mr. R. W. 
Desai), for the Appellant. 

Mr. Kanga Advocate-General, (with him 
Mr. S. S. Patkar, Government Pleader), for 
the Respondent. : 

JUDGMENT. 
F. A. No. 79 oF 1922. 3 

Macleod, C. J.—This suit was- filed 
by the first plaintiff, Jehangir Ardeshir 
Wadia, styling himself the registered 
holder inamdar and khot of the villages 
of Juhu and Ville Parle in the Salsette 
Taluka of the Thana District, and by 
plaintiffs Nos. 2 to 4 as the trustees of 
a trust settlement effected by the first 
holder- on ‘March 16, 1853, against- the 
Secretary of State for India. The plaint 
recites that the villages were granted by a 
deed, dated February 9, 1848, to the late 
Nowroji Jamsedji Wadia, Master Builder, 
by the Hon'ble Court. of Directors of 
the East India Company. . In 1821 the 
said Nowroji had been granted lands 
yielding anannual revenue of Rs. 4,000 
from the estate held by one Hormusji 
Bomanji in Kurla in Salsette. For 
reasons which it is not necessary to set 
out in detail, the said Nowroji was not put 
in possession of any lands but continued 
to receive from the Company an annual 
payment of Rs. 4,000 and eventually at the 
request of the said Nowroji the suit villages 
were assigned to him in perpetuity subject 
to an annual payment to the Company of 
Rs, 700, . ` 


toy 
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That ever since the said grant the holder 
for the time being enjoyed all the rights 
and privileges of a full owner without any 
objection on the part of Government, 

That in November 1916 building plots in 
the village of Ville Parle were surveyed by 
Government without the holder’s consent 
with a view to levy non-agricultural assess- 
ment. In spite of the holders protest, 
Government contended that under the terms 
of the grant Government and not the holder 
were entitled to levy such assessment for 
its own benefit: Accordingly, the plaintiffs 
had to file this suit after due notice had 
been given under s.80 of the ©. P. C. 

They pyayed:— 
` (a) Thatit might be declared that the 
plaintiffs were the owners of the village of 
. Ville Parle and as such were entitled to levy 
the non-agricultural assessment. 

(b) That if the plaintiffs were not the 
owners of the said village their interests 
under the grant might be determined and 
they might be declared entitled to the non- 
agricultural assessment either wholly or 
partly-as the case might be, and for accounts 
and injunction. . 

The defendant in his written statement 
pleaded in effect that no proprietary title 
to the land in the village of Ville Parle was 
granted eithér expressly or by implication, 
that the plaintiff had no right to levy or 
` receive any non-agricultural assessment 

which was entirely out of the purview of 
the grant and remained with Government, 

The following were the main issues raised 
at the trial: 

(1) Was the grant of February 9, 1848, an 
absolute grant of the soil.ora mere assign- 
ment of revenue ? 

(2) Was the liability of the grantee res- 
tricted to an annual payment-of Rs. 700, 
or was the payment liable to be increased 
in the event of the land assessment’ being 

- increased or any other modification intro- 
ducéd in the Revenue System by Govern- 
ment? 

(3) Has the holder always enjoyed all the 
rights and privileges of an absolute owner 
and has the defendant recognised him as 
such ? f 

(4) Are the plaintiffs entitled to levy the 
non-agricultural assessment in the suit 
village and if notis the defendant entitled 
to levy the same? 

(5) If the defendantis entitled to levy the 
same are the plaintiffs entitled to the same 
ejther wholly or partly. 


-the non-agricultural assessment, 


185 


The Joint Judge held— 

(1) That the grant of 1848 was neither an 
abzolute grant nor an assignment of revenue. 
It was an assignment of Rs. 4,000 out of the 
revenue subject to other terms of the grant. 

(2) The liability of the grantee was liable 
to be increased in the event of the land 
assessment being increased or any modifica- 
tion being introduced in the Revenue 
System by Government. 

(3) The holder had not always enjoyed all 
the rights and privileges of an absolute 
owner. He had beenin possession of the 
villages and recovered the revenue. In 
some cases he had exceeded the rights con- 
ceded by the grant. And Government had 
made certain concessions to him in igno- 
rance of the true position of the grantee 
under the deed, but such concession did no 
affect the present claim. , 


(4) The plaintiffs were not entitled to levy” 


The de- 
fendant was so entitled. 

(5) The plaintiffs were not entitled to 
receive any of the non-agricultural assess- 
ment except on lands in the actual possess- 
jon and enjoyment of the plaintiffs as 
holders of the alienated village of Ville 
Parle and an account was directed of all 
past recoveries of non-agricultural or 
building assessment levied on such lands. 

The plaintiffs have appealed. 

The grant of February 9, 1848, will be 
found at page 41 of the printed book in the 
Appeal No 77 of 1922 in Suit No. 84 of 
1918 in which the plaintiffs, who were 
occupants of certain land in the village of 
Ville Parle, sought for a declaration that 
the Secretary of State for India had no 
right to recover any non-agricultural assess- 
ment in respect of their land. 

The grant, like so many of the grants of a 
similar nature made by the Company in 


. those days, was drawn without any attempt 


to define strictly the rights and liabilities 
of the parties and without any imagination 
as to future development. s 

It recites: — 

(1) That in 1821 the Governor in Council 
of Bombay granted to the family of the 
late Jamsetjee Bomanjee lands from the 
estate held by the late Hormusjee Bomanjee 
at Kurla, yielding an annual rent of 
Rs. 4,000 by transferring to the family the 
revenue payable to Government. 

(2) That instead of that arrangement, 
Rs. 4,000 were annually deducted from the 
rental payable by Hormusjee Bamanjee on 
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account of his estate and paid to the family 
until 1841 when Hormusjee redeemed the 
revenue of his estate. 

(3) That thereupon the grantee Nowrojee 
Jamsetjee applied to Government for the 
grant of village in Salsette the- revenue of 
which would be Rs. 4,000 and that until 
some arrangements for effecting that could 
-be made the amount might be paid from 
- the Treasury, which request was acceded to. 

(4) That in 1844 Nowrojee solicited that 
the villages of Juhu and Ville Parle might 
be assigned in perpetuity and that Govern- 
ment in 1845 intimated its approval of. the 
suggestion offered by the Collector of Thana 
in respect to.the terms of the grant. The 
said villages are then assigned to Nowrojee 
and his heirs in perpetuity from the year 
1847-48. But these important words “The 


_particulars of the cultivation founded on the | 


jamabandi of 1842-43 and the conditions 
of the grant are as follows,” clearly limit the 
absolute assignment of the villages. ; 

Under cl. 1 the net revenue of the villages 
is stated to be Rs. 4,679: 1-8, and after deduct- 
ing Rs. 4,000 “the amount of your inam" 
the balance of Rs. 679-1-8 is to be paid 
annually by the grantee to Government, 
Particulars are given of the various lands in 
the villages with the exception of mal or 
warkas lands. f ; 

Clause 2 deals with certain other revenue 
from brab trees amounting to Rs. 20-14-4 to 
be paid by the grantee, making the annual 
payment to Government Rs. 700. 

By el. 4 sweet and salt waste land stated 
in cl. Lofethe lease, in the event of its being 


` eultivated was to be liable to the usual 


“Tate of taxation, allowance being made for 
at least ten years’ exemption for arable and 
twenty years for non-arable waste.. 

By cl. 5 if any swampy - ground then 
covered by-the sea at spring tides, became 
available for cullivation or for the construc- 
tion of salt pans it was é0 become liable 
to the payment of such revenue as might 
thereafter be fixed. | i 

By cl. 6 kowls of mafi istawa lands men- 
- tioned in cl. 1 of the lease were to be 
respected by the grantee and the revenues 
when collected were -to be paid to the 
holders of the kowls. - 

Clause 7 refers to certain land assigned 
free of assessment to a temple. In the event 
of its being subjected to assessment the 
revenues were tobe collected and paid to 
Government. | 

Clause 1l,directs that the grantee is-not 
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to alter the present mode of assessment or 
introduce any new tax but he was to collect 
his rents from the ryots according to the 
commutation rates as they might be fixed 
from time te time for the Island of Salsette. 
Instalments were not to be paid earlier than 
those paid for Government villages though 
they might be postponed to a later period. 

“Clause 12is as follows :— | : 

“In the event of the land assessment 
being increased or any other modification 
introduced in the existing land revenue 
system of the Island of Salsette by the 
authority of Government the same shall 
have operation within the village hereby 
granted to you.” ; : 

And lastly by cl. 20 it was clearly to- be 
understood that the deed conferred no 
right which Government: did not then 
possess, and only such portion of the rights 
of Government as might therein specifically 
be granted were thereby granted to him. 

To my mind the construction to be 
placed on the document according to the 
existing circumstances in 1848 admits of no 
doubt. 

Nowroji desired something more than an 
annual grant of Rs. 4,000 from the Treasury, 
he desired to have the dignity-and position 
of a land-holder connected with the annual 
payment, and Government were willing to 
gratify his desire. Accordingly the villages 


were assigned to him and his heirs but the 


conditions’ under which he was to hold 


the villages in perpetuity were particularly 


defined and prescribéd. He was to manage 
them and collect the revenues, but only 
such revenues as were directed by Govern- 


ment to be paid, and after deducting from * 
the net revenues Rs. 4,L00, the amount of- 


his inam, the balance was to be paid to 
Government: JI can find no warrant for the 


contention of the plaintiff that the annual ` 


contribution to Government was to be limit- 
ed to Rs. 700, the grantee retaining any 
additional surplus. 

-The learned Judge hasarrived at the same 


conclusion after a very elaborate discussion _ 
of the terms of the deed, taken in conjunc- ~ 


tion with the previous -negotiations and 


correspondence between Government and ' 


the grantee. I doubt very much whether 
we can refer to the previous correspondence 
for the purpose of construing the deed of 
1848. If it would appear from that cor- 
respondence that the parties had certain 
intention, and the deed clearly did not 
give effect to such intention, then it cannot 


1941. O. 1926]. JAMSHEDJI ARDESHIR WADIA V. SECRETARY OF STATE FOR INDIA. 


be construed in any other way except 
according to its clear meaning. In any 
eventin this case if we can refer to the 
correspondence, in his letter of May 30, 
1846, to the Revenue Commissioner, Mr. 
Collector Law writes:—‘As the inamdars 


_Wwill have to collectand pay over to Govern- . 


ment thesurplus revenue above the amount 

Rs. 4,000 many clauses have been ‘inserted 

in, the deed which could not otherwise have 

| been .necessary and which have been 

adopted from leases of villages in Salsette 

oh oa approved of by Government (Ex. 
27). 


- Government in approving the draft deed 
replied.to the Revenue Commissioner, that 
the draft deed submitted by the Collector 
of Thana appeared to contain all that was 
intended by Government to convey, and 
Mr. Law was to be instructed to proceed 

“with its execution with as little delay as 

possible provided, on its provisions being 
fully explained to the grantee, he offered 
no objection to them (Ex, 129). 

It is quite clear, therefore, that at that 

time Government intended to make a 
grant of the villages to provide the grantee 
with an annual income of Rs. 4,000 reserv- 
ing to themselves all other rights. 
- In Upadrashta Venkata Sastrulu v. Divi 
Seetharamudu (1), their Lordships of the 
Privy Council observed (page 128)*: “Each 
case must, therefore, be considered on its 
own facts; and in order to ascertain the 
effect of the grant in the present case, 
resort must be had to the terms of the 
grant itself and to the whole circumstances 
so far as they can now be ascertained.” 

The appellants, however, rely on subse- 
quent conduct of Government as throwing 
a light on the proper construction to be 
placed on- the document. Though the 
Court is permitted to look at the surround- 

.ing circumstances, that must mean, the 
circumstances surrounding the execution 
of the document and subsequent conduct 
a only have effect, ifat all, as an estop- 
` peL : 

It may, however, be necessary to set out 
the circumstances on which the appellants 
rely. On December 24, 1850, Government 
wrote to the Collector of Thana as follows :— 

“The lease ought to have been framed 


_. (1) 51 Ind. Cas. 304; 467. A. 123; 21 Bom. L.R. 
925;.17 A. L. J. 725; 37 M. L. J. 42; 26 M. L. T. 175; 
30 C. L. J. 441; 10 L. W. 633; 24 C. W. N. 129; 43 M. 
166; 2 U. P. L. R. (P. O.) 16 (P. 0). 
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on the jamabandi of the year in which 
it was executed etc.................. You are 
requested to inform him that according to 
the spirit of their agreement Government 
have no doubt as to their right to demand 
the additional assessment -Ex. 130.” 

The reference to cl. 4 of the deed would 
make it appear that the lands brought 
into cultivation betyeen 1843 and the 
date of the deed, were sweet or salt waste 
lands, the assessment of which, if brought 
into cultivation after the date of the deed, 
had to be paid to Government. 

Moreover, Ex. 135 a letter from the Col- 
lector of. September 8, . 1877, shows that 
the decision of Government originated in 
a petition from Nowroji, dated July 3, 1850, 
in which objections were raised to the 


-assessment of certain sterile land brought 


into cultivation -between 1843 and 1847, one 


. of which was that under cl. 4, the culti- 


vation of waste land was- to be free of 


assessment for ten or twenty years as the 


case might be. . 
‘ In 1853 Mr. Malet, on behalf of Govern- 
ment, had passed an order in which he 
allowed an exemption from assessment of 
any land cultivated beyond the area pro- 
vided for in the deed, which included 
mal-tep or warkas lands, on the authority 
of the Government letter of December 24, 
1850. The Collector in his letter, Ex. 135, 
points out that this order was the result 
of misleading argument employed by the 
mamlatdar in his report of March 2 and 16, 
1853. The Collector thought that the 
exemption of mal or warkas land from the 
deed was the best possible evidence that 
the grantee was.given no right ever it, 
and the letting of the land without per- 
mission was equivalent to the enjoyment 
of the land without payment of revenue 
which under cl. 13 of the deed. the pro- 
prietor was bound to protect Government 
against. Exhibig 136 is a resolution of 
Government of March 30, 1878, that the 
land in question should be brought undere 
assessment, but that no steps should be 
taken tò recover the back rents of the 
land. f 

The appellants rely very strongly on 
Ex. 117, a deed dated November 3, 1857, 
whereby Government obtained an assign- 
ment from Nowroji of his right over certain 
lands at Sion, and in exchange Government 
agreed to accept on or before April lin each 
year the sum of Rs. 200-7-7, in full dis- 
charge of the rent reserved jn yespect of 
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the villages of Juhu and Ville Parle. In 
that deed it was recited that these vil- 
lages had been granted to Nowrojee on 
bhoti tenure paying to Government an- 
nually Rs. 711-7-7 for the same. 


Exhibit 132 is a report of the Alienation ` 


Settlement Officer dated July 17, 1872, 
from which it appears Argh the amount 
. ble by the grantee had from various 
fa cei heen seduced’ to Rs. 84-10-1 and that 
it was recommended that the revised 
Revenue Survey should be introduced into 
the village and the increased assessment 
recovered from the inamdars. Further, 
that an inquiry should be held regarding 
land mentioned in cls. 4 and 5 of the deed 
brought under cultivation, the assessment 
of which should be recovered from Govern- 
nt. 
SOn January 14, 1873, Government passed 
a resolution that Col. Francis should be 
requested to take immediate measures for 
the revision of the ETE in these 
j s with a view to thesurplns revenue 
Vee eduction of Rs. 4,000 being credited 
to Government. Government were not dis- 
posed to allow the inam to be converted 
into freehold on the payment of two annas 
i rupee. : 3 - 
E nein survey was introduced in 
1886 and then the question arose whether 
the grantee was entitled to the enhanced 
assessment fixed at the revision rates or to 
. 4,0C0 only. 
Pa Rer consulting their law officers, Go- 
vernment resolved that their opinions 
should be forwarded to the Commissioner, 
Northern Division, and the Collector of 
Thana for information and guidance. Those 
opinions are not on the record, but the 
Judge says that the grantee was thereby 
considered to be entitled to the surplus. 
In 1896, the question seers the arene 
t of chikhli or waste lands came under 
consideration: The Collector of Thana had 
written that besides the land shown in the 
Skowl as cultivated and waste there was 
certain land known as chikhli practically 
warkas which was left unnoticed when the 
kowl was granted. Its area in the two 
villages was 42 acres 34 gunthas according 
to the Survey of 1885. | p 
According to the evidence of Krishnaji 
Mahadeo, who was the plaintiff's manager, 
chikhli lands included warkas lands brought 
under rice cultivation subsequent to the 
grant, and unoceupied land granted in 
cultivation by the imamdar on condition 
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that the land was brought under rice culti- 
vation. They would be neither lands in- 
cluded in cls. 4 and 5 of the deed, nor mal 
or warkas lands. 

Government resolved that in accordance 
with the opinion of the. Legal Remem- 
brancer no assessment should be levied in 
respect of the chikhli lands. It is also in 
evidence that whenever land was acquired 
in these villages under the Land Acquisi- 


‘tion Act compensation was paid as if the 


grantee was the proprietor, but under cl. 16 . 
of the deed in the event of any quantity 
of ground being required -by Government 
for roads or public purposes it was to he 
given up on the usual terms of the mere 
remission of the assessment ifthe land in 
question was cultivated. The Judge refers ° 
to a decision of the District Judge of Thana 
in a land acquisition reference relating to 
lands in this village, in which it was held 
that the grantee was not the proprietor of 
the soil but an assignee of the royal share 
of the revenue, and was entitled to the whole 
of the revenue subject to the payment of 
Rs. 700, a decision in which both parties 
acquiesced, : 

The learned Judge is of the opinion that 

evidence of conduct was admissible not to 
vary or alter but to explain the terms of the 
document. 
, But the Court has to construe the docu- 
ment according to the language used and 
the sourrounding circumstances and the 
subsequent conduct of the parties in re- 
ference to the terms of the document can 
only be evidence of the construction they 
put upon it. It was even suggested that 
the deed of 1857 effected a supersession of 
the deed of 1848; but, as pointed out by the 
Judge, there is no mention of this deed of 
1857 in the pleadings, and it cannot be 
taken as more than a piece of evidence that 
at that date Government considered that, 
under the grant they were only entitled 
to an annual payment of Rs. 711-7-7. If 
then the grant of 1848 has not been super- 
ceded by a later agreement, Government is 
not prevented from asking the Court to 
construe the grant according to its terms, 
unless by its conduct it has induced the 
grantee to alter his position, or act to his 
detriment on the strength of their admis- 
sion with regard to their right to increased 
or revised assessments. No attempt has 
been made to prove anything of the sort. 

The plaintiffs do not dispute the right of 
the Government to imp&se non-agricultural 
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assessment under the provisions of ss. 48, 
65 and 66 of the Land Revenue Code. They 
claim that they are the persons to recover 
the assessment. 

It must be noted, though no importance 
seems to have been attached’ to the point 
in the Court below, that Government con- 
cede in the written statement that the 
plaintiffs are entitled to manage the villages 
„and collect ‘the revenue. It seems, how- 
ever, that the plaintiffs have taken no ob-' 
jection to the rules framed by Government 
with regard to the fixing and collection of 
non-agricultural assessment in alienated 
villages. Underr.5 the recoveries are to 
be effected by the village officers through the 
mamlatdars, and are to be credited wholly 
to the holder of the alienated village, when 
such holder is entitled to the whole land 
revenue of the village, or proportionately 
‘to the share of the holder when entitled 
only to a proportion of the land revenue. 

Under cl. 6 lands in the actual posses- 
sion and enjoyment of the holder of an 
alienated village are exempt from the pay- 
ment of altered assessment. - 

The Judge, therefore, directed that an 
account should he taken of all non-agri- 
cultural or building assessment recovered 
by the defendant on lands in the village of 
Ville Parle in the actual possession and 
enjoyment of the plaintiffs. With regard, 
to such assessment on lands not in actual 
possession or enjoyment of the plaintifis 
the Judge held that the defendant was. 
entitled to retain it. 

In my opinion, he was right. I can find 
nothing in the deed which constitutes a 
grant by Government of such assessment 
on land which has passed out of the pos- 
session and enjoyment of the grantee. But 
for r. 6 (supra) Government would be en- 
titled also to the assessment on land in 
his possession. 

Government has appealed against the 
final decree disallowing the assessment on 
Survey No. 152, falni 6 and Survey No. 191, 
on the ground that the words “actual pos- 
session” include the possession of the plaint- 
iffs through their tenants. 

If the tenants had been permanent ten- 
ants, it might be said that the lands had 
ceased to be in the actual possession of the 
plaintiffs, but it does not appear that the 
tenants of these Survey Numbers are any- 
thing more than annual tenants. We agree 
then with the construction placed on r. 6 
by the Judge, 


‘of the plaintifis was not disputed. 
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The result will be that both appeals are 
dismissed with costs. f 
F. A, No. 77 or 1922, 
The plaintiffs sued for a declaration that 
the defendant had no right to recover any 


` non-agricultural assessment in respect of the ` 


plaint bungalow and fora refund of the. 


amount already recovered. 

The Joint Judge of Thana dismissed the 
plaintiffs’ suit. : 

The preliminary objection raised by the 
defendant that the suit was barred bys. 4 (b) 
of the Bombay Revenue Jurisdiction Act 
was decided in favour of the plaintiffs and 
is now at rest. | 

On the issue whether the defendant had 
the right to levy and recover from the 
plaintiffs non-agricultural assessment with 
local fund and survey charges the Judge 
decided against the plaintiffs. The ee 

‘he 
land situated in the village of Ville Parle 
was purchased by Sir Ratan Tata in 1904. 


‘The suggestion that the land was chikhli 


land was dismissed by the Judge, and it 
seems evident that it was mal-tep or warkas 
land which had passed out of the posses- 
sion of the grantee under the deed of 1848.. 
This suit had something in common with 
Suit No.4 of 1918, and reference may be 
made to the appeal judgment in that case 
with regard to that deed since the Joint 
Judge attached to his judgment in the cage 
a copy of his judgment in that suit. 

The plaintiffs first contended that as 
they held the land by virtue of successive 
transfers which must have.originated ina 
transfer from the inamdar, they were entitl- 
ed to the same exemption from non-agricul- 
tural assessment as ifthe lands were still 
in his actual possession, The contention 
is so obviously bad that it requires no argu- 
ment to refute it. > 

The plaintiffs then contended that under 
the grant the land ecould not be assessed, 
but that is contrary even to the argument 
of the grantee inthe other suit, and we 
have held that Govefmment’s right to assess 
lands not assessed at the time of the grant 
was reserved. 

The last point urged for the plaintiffs 
was that Government was estopped from 
claiming non-agricultural assessment, as 
their conduct in the past was a representa- 
tion that they would not claim any altered 
assessment fromthe holders of land in the 
event of its conversion to building sites, 
At the most it could þé said that. Govern- 


as 
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ment was precluded from objecting to the 
grantee obtaining the benefit of the enhanced 
assessment. It was not suggested as 
between the grantee and Government that 
Government by its conduct had represented 
- that no non-agricultural assessment should 
be levied on warkas lands. ` | 

I entirely agree with the remark of th 
learned Judge on this point, and it seems 
to me there is no*necessity to amplify 
them. - 

The plea of limitation is equally bad. 
The plaintiffs were offered a reduced assess- 
ment of Rs. 33 if they were willing to pass 
the usual Salsette agreement but they re- 
fused to do that. 


We cannot, therefore, compel the defend- 


ant to repeat this offer when the plaintiffs 
have failed in their suit. Thatis a matter 
for negotiation between the plaintiffs and 
the defendant. 

‘Fhe suit was a hopless one from the com- 
mencement‘and the appeal will be dismiss- 
ed with costs, : 

-Madgavkar; J.—The defendant-re- 
spondent, the Secretary of State, in the two 
Appeals Nos. 77 and 79, was sued in Civil 
Suit No. 4 by the heirs of the grantee in 
1848 of Ville Parle and Juhu villages, and 
in Suit No. 84 by the owners of a portion of 
Survey No. 184 in Ville Parle and a 
bungalow standing thereon. The question 
common to both the suits was the right of 
the respondent Government to impose non- 
agricultural assessment. The right was 
denied in toto by the plaintiffs in Suit No. 84. 
The plaintiffs in the other suit claimed that 
it could*not be imposed, if at all, without 
their. consent, and that in any case the 
plaintiffs were entitled to retain it them- 
selves. Incidentally, and in relation to this 
question, certain other issues as to the con- 
struction of the grant of 1848 were raised 
and reliefs sought, such as a declaration 
that the heirs of the grantee were owners 
of the villagés. ° 

The suits were tried as companion suits, 

‘und the judgment:in Suji No. 84 incorporat- 
ed inthe judgment in the other suit. In 
theresult the lower Court held that Govern- 
-ment had the right to impose and to retain 
the, non-agricultural assessment in all 
lands, the only exception being lands in 
the actual occupation and enjoyment-of the 
heirs of the grantee. Suit No. 84 was, 
therefore, dismissed with costs, and Suit 

No. 4 also with the exception just stated. 

Appeal No, 77 is by the plaintiffs in Suit 
Ld 
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No. 84 and Appeals Nos. 79 and 265 by the 
plaintiffs and the defendant respectively in 
Suit No. 4. j 

The ‘question in the Suit No. 84 is more 
fundamental, though in substance the deci- 


- sion of both depends on a construction of. 


the grant of 1848 to the ancestor of the 
plaintiffs in Suit No. 4, The three questions 
in these appeals are, firstly, whether and 
on what lands Government has the right 
to impose non-agricultural assessment in 
these two villages. Secondly, whether the 
consent of the grantee plaintiffs in Suit No. 
4 is necessary to such imposition, and third- 
ly, whether Government or the heirs of the 
grantee are entitled to retain the proceeds 
of such non-agricultural assessment. ee 

The history: cf the grant under construc- 
tion is shortly as follows: In recognition 
of the faithful services of Wadia, their late 
master-builder in. Bombay, the East India. 
Company agreed to give his family a pen~ 
sion- in perpetuity of Rs. 4,000 a year. 
Wadia’s son, however, preferred a grant of 
lands with this income to a cash’ pension 
and was allowed to chose the two villages 
in suit, their ”jamabandi or total annual 
revenue then amounting to Rs. 4,675-1-8, or 
adding for some trees, Rs. 4,700. And a 
grant Ex. 87 was drawn up on February 9, 
1848, in favour of the ancestor of the 
Wadia plaintifis, under which. he was to 
pay Rs. 700 yearly into the treasury and 
retain the remaining Rs. 4,000 

In the lower. Court, Government, and in 
this Court, the opposite parties, seek 
to rely on the previous and the sub- 
sequent correspondence and acts in sup- . 
port of their respective construction of 
the grant that it was a grant of thé revenue . 
only or of the soil, The grantee; it is true, 
directly raised this question and this issue, 
and sought declaration in this suit that 
they, and not Government, were the owners 
of the soil. But, however, relevant, if at all, 
to the issues raised of estoppel and limita- 
tion against Government, the main ques- 
tion at issue must be answered upon the 
grant itself, read as a whole, and in its 
particular clauses, and not upon a stray 
word “inamdar” or a stray phrase “your 
villages” even in the deed itself, much less . 
upon letters, previous or subsequent or 
Stray phrases thereir, more particularly 
when there is no allegation of addition to 
or subtraction from the grant but at the 
most of incidental questions and their 
answers by Oollectors. or Legal Remem; 


c 
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prancers in the orders .passed by Govern- 
mentin any particular case. Above all, 
non-agricultural assessment was never the 
subject of this correspondence or these acts. . 

The first issue in Suit No. 4 “Is the grant 
dated February 9, 1848, an absolute grant 
of the soil or a mere assignment of revenue” 
appears to be based on an assumption, not 
uncommon, that these two categories com- 
bined, of revenue or.of soil, are exhaustive 
of all grants. The assumption, however, 
is not, in any sense absolutely correct either 
in fact orin law. These two kinds toge- 
ther comprise perhaps the largest class of 
grants, made by Governments in India 
prior to the British; and théy are so, not 
because even -before the British Govern- 
. ment, revenue was confined to a single head 
—it was not, as is shown by various ancient 
hags and babs—but because the ruler either 
contented himself with merely assigning 
the revenue ora portion and making him 
a haqdar, or went to the other extreme, and 
reserving to himself a certain amount and 
subject to this payment by the grantee for 
military service, divested himself of all 
jurisdiction in the village ard invested the 
grantee with it making him a taluqdar or 
inamdar, as the case might be. But these 
were after all the two extremes. . Various 
gratits at different times and in different 
-parts Lad each ‘their. own phrases in 
habitual use to designate each extreme, ase 
for instance, jal taru, kashth pashan for the 
latter extreme-with Maratha Governments. 
Nevertheless, various intermediate grants 
are conceivable, even with the old rulers, 
and much more so, in the case of the East 
India Company, particularly where it was 
a case, not of a re-grant of an ancient grant, 
but of a grant such as the present, not in 
any set form, but embodying a concession 
in lieu of a monetary pension. 

If by construction is meant the intention. 
of the parties, as expressed in the deed, 
there is not, J think, much doubt. The 
grantor wished as far as possible to meet 
the desire of the grantee to combine the 
dignity of a landholder with the pecuniary 
advantage of a pension of Rs. 4,000; and 
the deed so designed was ordered and 
framed by the Collector of Thana and ap- 
proved, It begins with a recital of the cir- 
cumstances aboveleading to the grant. Then 
follow the detailed boundaries and assess- 
ment of the total amount of Rs. 4,679-1-8, 
“Deduct the amount of your inam Rs, 4,000, 
Diference payable by you annually 
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Rs. 679-1-8,” increased by the 2nd para. 

for 97 brab trees to Rs. 700, which amount 

(cl. 3) the grantee is to pay annually to the 

treasury. Clause 4 relates to the cultivation 

of sweet and salt waste land, The grantee 

is to get ten or twenty years’ exemption 

-from assessment, that is, he is liable for 

the full assessment thereafter. By cl. 5,- 
swampy lands, if brought under cultivation, 

are to be liable for assessment at rates to 

be fixed afterwards. Clauses 6—10 bind the « 
grantee to the statu quoin respect of various 
rights of the ryots: and so does cl. 11 in re- . 
gard to themode and amount of assessment 
and taxes. 

Clause 12 runs as follows:— 

“In the event of the land assessment 
being increased or any other modification 
introduced in the existing revenue system 
of the Island of Salsette by the authority of 
the Government; the same shall have 
operation within the villages -hereby grant- 
ed to you.” : 

And el. 13:— 

“You are to bring to the notice of Goy- 
ernment any instance in which any land ete. 
in your villages belonging to Government 
may have been fraudulently concealed or 
enjoyed without payment of revenue, when. 
the necessary steps will be taken to assess 
them, but you have no power to do sv.” 

Of the remaining clauses cl, 16 empowers 
Government to take up land for roads or 
public purposes on the usual terms of the - 
mere remission of the assessment.’ Clause 19 
forbids all exercise of magisterial or judicial 
authority by the grantee. And before the 
last clause of reversion to Government in 
default of heirs comes the penultimate cl. 20 
as follows: c 


“It is clearly to be understood ‘that this ` 


- deed confers noright which Government does 


not now possess and only such portion of 
the rights of Government as may be 
herein specifically granted is heyeby grant- 
ed to you.” S 

There is no evidence that non-agricultural 
assessment was levied in these villages oy 
in the Island of Salsette in1848. The land on 
which the plaintiff in Suit No. 84has builtis 
mal-tep or warkas land, which was not culti- 
vated in 1848 and which does not fall under 
cls. 4 to 7 of the grant. Non-agriculturg} 
assessment on it was first imposed in these 
vane and on the land in Suit No, 84 in 

In the case of unalienated lands 
right of Government to impose abana 
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assessment on land appropriated for non- 
agricultural purposes; such as building, 
arises in virtue of s. 61 and the rules framed 
under s. 214 of the Land Revenue Code, 
Bombay Act V of 1879. It is not contend- 
ed that these sections are ultra vires. The 
Survey Settlement was introduced in the 
two alienated villages in suit in 1885 under 
s. 216 of the Land Revenue Code on the 
application and with th® consent of the heirs 
of the grantee, with the consequence under 
s. 217 that the occupants were affected by 
the same responsibilities as the occupants 
in unalienated villages. A contention was 
raised in arguments that r.5 of the rules 
made under s. 214 is ultra vires by reason 
of r.6, with which it is inconsistent. I see 
no inconsistency between these two rules, 
framed under s. 214 of the Land Revenue 
Code, and sanctioned in Government Reso- 
lution No. 5641, dated June 5, 1907, nor 
between rules'13 and 81. The. lands in 
these villages are not alienated lands apart 
from the alienation of the villages, and the 
only lands exempt from non-agricultural 
assessment are lands in the actual possession 
and enjoyment of the holder or holdersof 
the alienated village. These words do not 
and cannot include lands such as the land 
in Suit No. 84, of which the grantee has 
given up possession to other persons, reserv- 
ing no rights in himself. 

The ordinary right of Government to im- 
pose non-agricultural assessment in these 
two villages, asin the rest of the Island of 
Salsette, with corresponding liability of oc- 
cupancyetenants to pay, by virtue of these 
sections of the Land Revenue Code, is, 
therefore, clear. No portion of the grant is 
opposed to it. On the contrary cl. 12 of the 
grant quoted above, expressly applies and 
is broad enough to include modification 
and increase of land assessment, such as the 
non-agricultural assessment now in ques- 
tion. On the main issuegn the Suit No. 84 
„and Appeal No. 77, the plaintiff-appellant 
@ails, 

No representation by Government to him 
is set up; and he built his house in 1905. 
The issues of estoppel and limitation raised 
on his behalf, appear to be equally without 
substance. The other points raised in his 
behalf are sufficiently dealt with in the 
judgment of the Court below. Omission by 
Government to impose or by any officer to 
collect, of itself neither estops nor bars. 

Passing on to the contentions raised in 
Suit No. 4 by the heirs of the grantee as 
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regards imposition ‘of the non-agricultural! 
assessment, hisconsent under s. 216 of the 
Land Revenue Code to the introduction of 


‘the Survey Settlement, and cl. 12 of the 


grant, are clear that no further express con- 
sent on his part is necessary to render ita 
imposition in these two villages legal; and 
cl. 13 denying him all power to assess even 
persons in fraudulent occupation is in the 
same sense, 

As to whether Government or the ‘grantee 
is entitled to retain the amount of the non- 
agricultural assessment, it is argued for the 
grantee that the amount payable is expressly 
limited to Rs. 700, and that the grant is a 
grant of the two villages, soil and all. Con- 
fining myself to the question of non-agricul- 
tural assessment, there can be no doubt that 
its possible imposition in the future did 
not occur to Government, and, therefore, no 
express provision was made in its regard, 
similar to the extension of cultivation as in 
cls.4 and 5. Butas against the fact that 
the payment by the grantee to Government 
on the then assessment is limited to Rs. 700 
is the penultimate cl. 20 recited above. 
No law, revenue or.other, of 1848, is quoted 
or evidence led to show that Government 
had then the right to impose or collect non- 
agricultural assessment. This right, there- 
fore, was created by the Legislature and 
arose subsequently. Government did not 
possess it and did not grant it in 1848 but 
must be taken to have reserved it in them- 
selves along with other future rights, under. 
cl. 20, and subsequently by r. 5 of the 
rules made under s. 214 of the Land Re- 
venue Code. 

The subsequent correspondence and con- 
sent do not refer to non-agricultural assess- 
meut, and do not, therefore, affect this 
conclusion. In so-far asthey are relevant, 
they are sufficiently dealt with in the judg- 
ment appealed against. 

In this view of the case, it is not neces- 
sary, and Ido not propose to consider, the 
question raised in the lower Court in the 
first issue in Suit No. 4,. whether the grant . 
was an absolute grant of the soil or a mere 
assignment of the revenue. The only dis- 
tinction known to lawis between villages 
which are alienated, as defined by cl. (20) 
of s. 3 of the Land Revenue Code, arid 
villages which are not. These two villages 
are admittedly alienated. Further ques- 
tions often arise in the case of any particu- 
lar alienated village as to the right to trees 
above or minerals or quarries below or ag 
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to accretions from ‘streams or sea, and 
may require in the Courts a decision as to 
whether the alienation is confined to the 
revenue or a portion thereof or whether it 
comprises the particular right or rights in 
question in thatsuit; and in the latter case, 
the usual form of theissue has no doubt 
been the form in this suit. But no such 
particular question other than the question 
of non-agricultural assessment is raised in 
this snit. And unlike the term “occupancy 
tenant,” the term “owners” in the declaration 
sought by the granteeis againa term not 
known to the Revenue Code, and not to be 
found in the grant; andthe grantee or his 
heirs are no more entitled to such a declara- 
tion than the Government would be to a 
declaration that they were “khots.” 
: But that lands in the actual occupation 
and enjoyment of the holders of the alienat- 
ed villages, such as the plaintiffs in suit 
No. 4, are exempt by reason of r. 5 from 
non-agricultural assessment, admits of no 
doubt. Which lands are in such actual 
occupation and enjoyment isa question of 
` fact in each case. It would be too narrow 
an interpretation to exclude any and all 
occupation and enjoyment through tenants 
as it would betoo wide to include aliena- 
tions by the grantee by permanent leases. 
The finding of the lower Court on the report 
of the Commissioner is, I think, on the 
whole correct. And more particularly in 
regard to Survey Nos. 152-A and 191, 
which are the subject of appeal by Govern- 
ment, there is no sufficient evidence to show 
that the sheds erected are such permanent 
structures as to affect the occupation and 
enjoyment of the plaintiffs. i 

In the result I agree with the conclusions 
on these three questions formulated by the 
lower Court. Iconcur, therefore, with the 
judgments of my Lord the Chief Justice. 
All three appeals fail and must be dismissed 
with costs. 


Z. K, Appeals dismissed. 





NAGPUR JUDICIAL COM- 
“~ MISSIONER’S COURT. 
First Oivin APPRAL No. 23 or 1925. 
i November 3, 1925. 
Present :—Mr. Halifax, A. J. C. 
JUMMA-—PLAINTIFE—APPELLANT 
versus ae 
ABU AND OTHERS—DEFENDANTS— 
; RESRONDENTs. 
Registration Act (AVI of 1908), 8 1? (1) (b)— 
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“Declare”, meaning of—Partition, temporary or per- 
manent—Burden of proof—Evidence Act (I of 1872), 
s.9l—Document embodying admission of fact—Oral 
evidence to explain words, whether admissible. 

The word “declare” in s. 17 (1) (b) of the Registra- 
tion Act impliesa definite change of legal relation ` 
to the property by an expression of will embodied in’ 
the document and not a mere statement of a past fact. 
[p. 194, col. 1.3 

Sakharam Krishnajiv. Madan Krishnaji, 5 B. 232; 
3 Ind. Dec. (N. s.) 154 and Chamanbu Jauji Mahomedalt 
Bohari v. Multanchand Shivram, 20 B. 562; 10 Ind. 
Dec. (N 8.) 940, followed. e 

The burden ofproving that a partition was tem- 
porary lies on the person alleging that it was so, as 
most EN that are made are permanent. [p. 194, 
eol, 2. f 

Where a document does not embody the terms of 
a contract but is a mere written admission of a fact by 
the executant, oral evidence is admissible to prove the 
meaning of the words used in the document. [ibid.] 


Appeal against a decree of the District 
Judge, Chhindwara, dated the 10th No- 
vember 1924, in Civil Suit No., 21 of 1923. 


Messrs. M. Gupta and Fida Hussain, for 
the Appellant. ` 

Messrs. M. B. Kinkhede, R. B., and A. V. 
Wazalwar, for the Respondents. : 


JUDGMENT.—In his argument the 
learned Counsel for the plaintiff-appellant 
formulated his contentions as follows :— 

1. The document filed as Ex, 2 D-6 is 
inadmissible in evidence because it is not 
registered. 

Its existence excludes all other evi- 
dence of the agreement said to be embodied 
in it- 

3. Even if theother evidence. is admis- 
sibleit does not prove the agreement alleged 
either by itself nor even with Bk, 2 D-6, 
if that also can be accepted as evidence. 

4, Even if the alleged agreement was” 
ever made the parties never acted upon 
it, and are proved thereby to have rescind- 
ed it. 

5. If Ex. 2 D-6 can be read in evidence 


-and proves anything it proves that the 


plaintiff is entitled to half the two-thirds 
share in Ambara, and not only to the one- 
third of it that has been decreed. ° 


6. Even the alleged agreement is not 
shown to be one for the permanent sepa- 
rate ownership of the portions into which 
the property is said to have been divided, 


- but was an agreement only for the separate 


enjoyment of those portions temporarily. 
It may be mentioned that the last of 

these contentions is not to be found in the 

petition of appeal. ; 
The only ground on which it could be 
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urged that the document filed as Ex. 2 D- 
6 comes within .the terms of cl. (b) of 
s. 17 of the Registration Act is-that it pur- 
ports to “declare” certain rights in’ im- 
“moveable property; it cannot be said to 
purport or operate to create, assign, limit 


or extinguish any such rights, because it 


is practically admitted by the plaintiff him- 
self and very clearly proved by all the 
evidence that whatever was done in that 
way was done some ‘Months before the 
‘document was executed. I am in entire and 
respectful agreement with the reasons given 
in the judgments of the Bombay High 
Court in Sakharam Krishnaji v. Madan 
Krishnaji (1) and Chamanbu Jauji Maho- 
medali Bohari v. Multanchand Shivram (2) for 
holding that the word “declare” in cl. (b) of 
s. 17 (1) of the Registration Act implies 
a definite change of legal relation to the 
property by an expression of will embodied 


in the document and nota mere statement | 


of a past fact. To those cogent reasons 
might perhaps be added the fact that the 
creation, declaration, assignment, limita- 
tion or extinguishment mentioned ins. 17 
must be, by the presumably intentional 


words of the section, in the present or the 


future; there is no mention of the past. 

It is clear that the document Ex. 2 D-6 
is- admissible in evidence to prove an 
admission by the plaintiff Jumma of the 
fact of the partition and of its terms. But 
it would make little difference to him, and 
that to his disadvantage, if it did require 
registration and so could not be received in 
evidence. He was forced to admit thatthe 
signature on the document was his but 
stated that he had written it there under 

‘*the impression that the contents of the 
document were something entirely different 
to what appears on it. If the defendants 
are forbidden to tender the document in 
evidence they are also precluded from prov- 


ing thatit was executed by Jumma, and. 
his assertions is that he ngver executed that ` 


document atall. There isthen no writing 

‘ms evidence of the partition which, under 
s. 91 ofthe , Evidence Act, could exclude 
other evidence of its terms. 

That other evidence of the partition and 
of its terms is more than sufficient to prove 
it without the document, and it was for the 
plaintiff that it was urged that one of the 
phrases init tended to discredit all that 
other evidence, or at least showed that he 

(1) 5 B, 232; 3 Ind. Dec. (x, s.) 154, 
H 20 B. 562; 10 Ind. Dec, (N. 5.) 940, 
t 
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was entitled to a half of the two thirds 
share in Ambara, owned by the family ana 
not to one-third of it only. The phrase 
could possibly bear the meaning suggested 
but itis equally possible that it refers to 
one-third of the two-thirds share, or indeed 
if we read’ the words alone, to a half share. 
in the whole village, and the evidence puts 
it beyond doubtthat what was meant was 
one-third of the two-thirds share in the 
The document is not one which 
embodies the terms of a contract between 
the parties, but merely a written admission 
ofafact by the plaintiff, and there is nothing 
in the Evidence Act to exclude evidence 
ofthe real meaning of the words he used. 
The other evidence of the previous par- - 
tition is to be found in the depositions of 
the defendant Khuda Bakhsh (2 D. W. 
No. 1), Mamdu Pinjara (2 D. W. No. 6), 
Muhammad Yusuf (2 D. W. No. 11), Dhannu 
Pinjara (2 D. W. No. 16) and the defendant 
Abu (1 D. W. No, 1), and proves and its 
terms beyond the possibility of doubt. It 
is strongly corroborated by the evasions 
and obvious falsehoods in the deposition - 
of the plaintiff himself as his own second 
witness, and of course further corroborat- 
ed by his admission in Ex. 2 D-6. Of 
the parties having acted upon the agree- 
ment of partition till shortly before. this 
suit was filed there is also overwhelming 
proof, and the plaintiff himself is unable 
tô deny such facts as that Khuda Bakhsh 
took possession of the one-third share in 
Ambara that had belonged to Bajia and 
that Abu remained in separate possession 
of the absolute occupancy fields in Moh- 


.gaon: His real grievance apparently is that 


Khuda Bakhsh has not given him his pro- 
per share in his sahukari and the cash in 
his hands, of which he got a considerable 
amount from Bajia. But if he conceals 
his real grievance and puts forward an en- 
tirely false one it is impossible to help him. 

The contention that if any such parti- 
tion as is alleged by the defendants was 
ever made it was a temporary partition 
only is without substance and, as has been 
said, wasnot mentioned in the petition of 
appeal or in the lower Court. Most parti- 
tions that are made are permanent, and if 
any party wishes us to believe that a given 
partition was temporary, he must give us . 
reason for doing so, that is, he must prove 
it. Of.evidence of this partition being - 
temporary only there is not a trace, 

A cross-qbjection wis filed by two of the 
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respondents which was’ not mentioned at 
tHe hearing of the appeal. I can find little 
substance in it, and nothing that could not 
have been said, if necessary in support of 
the final decision of the lover Court. If 
that is allit was intended to de the re- 
spondents have wasted Rs. 15 on the-stamp 
affixed to it. If it was intended to do more, 
it bears a stamp of insufficient value. The 
appeal will be dismissed and thé appel- 
lant must pay all the costs of both parties 
in this Court, with the exception of those 
connected with the cross-objection filed by 
the respondents Khuda Bakhsh and Abdul 
Majid. The order of the lower Court in 
respect of the costs in that Court will stand. 
Z. K. ` Appeal dismissed, 


pn 


BOMBAY HIGH COURT. 
First Crvit APPEAL No, 283 or 1923. 
September 21, 1925. 
Present:—Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Madgavkar. 
LAMBODAR DHONDDEO DEO— 
APPELLANT 


Versus 
DHARANIDHAR GANESH DEO— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), ss. 47, 92, 100, 
1l5—Endowment—Scheme of management—District 
Judge authorised to nominate trustees —Trustee, nomi- 
nation of —Appeal—Revision. 

Where under a scheme of management relating to 
an endowmenta District Judge is authorised asa 
persona designata to nominate trustees, an order of 
the District Judge nominating a trustee is not open 
rue appeal or to revision. [p. 195, col. 2; p. 196, 
col. 1. $ 


First appeal. from the decision of the 
District Judge, Poona, in Miscellaneous 
Applications Nos. 36 and 37 of 1923. 

Mr. G. S. Rao, for the Appellant. 

Sir M. B. Chaubal (with him Mr. W. B. 
Pradhan,) for the Respondent. 

. JUDGMENT.—In Appeal No. 71 of 

1886 from original decree, the «Migh Court 
framed a scheme for the management of 
the Chinchwad ‘ Sausthan including the 
Devasthans of Morgaum, Sidhatek and 
Theur. Under cl. 2 of that scheme, one 
of the trustees referred to in cl. 1 was to be 
selected from among the descendants of 
Shri Narayan Maharaj, the eldest son of 
Shri Chintaman Dev, torepresent the eldest 
branch of the family; one was to be selected 
from among. the descendants of Shri Chinta- 
man Dev generally, and, the third was to be 
pelected entirely according to the discretion 
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of the District Judge of Poona, The Dis- 
trict Judge was to nominate the trustees 
after ascertaining from the members of the | 
family, or in such other manner ashe might. 
deem desirable, who were eligible to act as 
such trusfees, and what were their respective 
qualifications. , 26 

We are concerned in this case with the 
selection or nomination by the District 
Judge of Poona of a‘trastee from amongst 
the descendants of Shri Narayan Maharaj 
in consequence ofa vacancy having arisen. 
There were twelve candidates for the post, 
and the Judge said, after carefully consider- 


ing their qualifications, that he had decided 


to appoint applicant No. 7 to fill the 
vacancy. 

Three of the disappointed applicants 
Nos. 1, 2 and 6 have filed first appeals in 
this Court, and the first question that 
arises is whether an appeal lies to this 
Court. An appeal can only lie if the 
order of the District Judge can be said to 
be av-order in execution, and, therefore, 
appealable as a decree under s. 47. Section 
47 says : “All questions arising between the 
parties to the suit in which the decree was 
passed, or their representatives, and relating 
to the execution, discharge or satisfaction 
of the decree, shall be determined by the 
Court executing the decree and not by a 
separate suit.” ‘It was contended that an 


. application would be made to the District 


Judge of Poona to select a trustee by way 
of execution, but we are of opinion that 
clearly the District Judge is a persona 
designata under the scheme which expressly 
mentioned the District Judge as the person 
to select the trustees under cl. 2 of the 
scheme. Under s. 100 of the Code “an 
appeal lies to the High Court from every 
decree passed in appeal by any Court sub- 
ordinate to the High Court,” so that the 
order passed by the District Judge is not 
an order of the District Court of Poona, but 
an order of the Distriet Judge, Consequently 
no appeal would lie under s. 47 read with 
s.2and s. 100. . 

The difference between the District Court 
and the District Judge is emphasized by & 
reference to cl. 21 which directs that “the 
trustees shall furnish to the District Court 
on or before the 3ist day of October as 
amended by the High Court about three 
years ago in each year an account of the 
property in their charge.” It must follow 
then that no appeal lies from the order of 
the District Judge oppointing a trustee, 
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` Theappellants, however, contended that if 
no appeal lies, they are entitled to apply to 
the Court to exercise its revisional jurisdic- 
~ tion unders. 115. There they are met with 
the same objection, because under s. 115 
“the High Court may call for the record of 
any case which has been decided by any 
Court subordinate to such High Court and 
in which no appeal lies thereto.” Consequ- 
ently, there is the same objection to entertain 
an application in revision as there is to enter- 
tain an appeal. | 

We think from the scheme it was intended 
that the question of selection should be left 
to the District Judge, and if the High 
Court had intended that on every occasion 
when the District Judge selected a trustee 
an appeal tothe High Court should be open 
to every disappointed candidate, then the 
Court would certainly have directed in the 
scheme that suchan appeal would lie. Re- 
ference may be made to cl. 26 of thescheme 
which directs “the District Judge to frame 
rules for the guidance of the trustees ‘im the 
conduct of the Sausthan business and 
submit them forthe sanction of the High 
Court.” So thatin framing the scheme a 
distinction has been made between the acts to 
be performed by the District Judge, without 
any further reference to an higher author- 
ity, and the questions which were to be 
dealt with by him subject to the sanction of 
the High Court. AK f 

Weare not concerned with hypothetical - 
cases which have been suggested to us, such 
as, the District Judge declining to exercise 
the functions impcsed upon him by the 
achemé, or in the exercise of those func- 
tions. entirely failing to exercise any dis- 
cretion in the matter, When such cases 
arise, we have no doubt that the ‘High 
Court will be competent to deal with them. 
In the meantime theappeals and the appli- 
cations willbe dismissed with costs. 

E.K. „Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
. (SIONER’S COURT. 

Szgconp Crvin APPBAL No. 90 oF 1925. 
October 27, 1925. 
Present:—Mr. Hallifax, A. J. C. 

. NARAYANDAS—Derenpant— 
APPELLANT 


: versus 
RADHABAI—PLAINTIEF—RESPONDBENT. 
- Accounts ~Profits, suit for—Account books, refusal 
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to produce—Burden of? proof—Presumption—Pro- 
cedure. < 

In-answer toa suit for a share of profits against 
a lambardar alleged to ke based on figures taken 
from the defendant's account books, the latter admitted 
that the income was in excess of the expenditure, but 
that the expenditure was much larger than was ad- 
mitted by the plaintiff. The defendant, however, 
refused to produce his account books: 

Held, (1) that the burden lay upon the defendant to 
prove each item of expenditure alleged by him and 
not admitted by the plaintiff with proper accounts and 
vouchers; {p.197, cols. 1 & 2.] 

(2) that the defendant having refused to produce 
his account books, the plaintiff was entitled to a decree 
for the full amount claimed by him on the accounts. 
[p. 197, col. 2.] . 4 

Second appeal against a decree of the Dis- 
trict Judge, Wardha, dated the 25th October 
1924, arising out of the decree of the Second 
Sub- Judge, First Class, Wardha, dated the 
30th June 1924. = 

Mr. S. K. Barlingay, for the Appellant. 

Messrs. A. S. Osborne and M. D. Kolte, for 
the Respondent. 


'JUDGMENT.—The plaintiffs sued for 
the accounts of the profitsof two villages 
received by ihe defendant as lambardar of 
them both, during -the three years begin- 
ning on the lst of May 1919, and for pay- 
ment of his share of them. He alleged 
that the total amount available for distri- 
bution, that is the excess of the income 
over the expenses, was Rs. 8,117. His share 
of this sum would be Rs. 2,450-15-6, and to 
*this he added interest from the last day of 
each year and so claimed Rs. 3,032-3-6. 
The details of the statement he filed with 
his plaint were obtained mainly from the 
defendant's own account books,-which he 
had seen, at least partly, when he was en- 
deavouring to ascertain from her what the 
amount due to him really was. f 

In reply the defendant admitted that she 
was the lambardar and that the plaintiff 
was a co-sharer to the extent alleged by 


him. She, however, filed no accounté, but , 


‘merely an abstract of thé totals of income 
and expenditure alleged by her during 
the three years. She said the -income 
was.-Rs 16,467-3 and the expenditure 
Rs. 11,797-149, so that the balance for dis- 
tribution was only Rs. 5,669-4-3. The plaint- 
iffs share cf this would-be Rs. 1,720-9-3. 
It is-admitted that he has to pay Rs.85-5 
each year to the other co-sharers on account 
of khudkasht land separately cultivated by 
him, ‘so that the sum payable by the de- 


fendant on her own figures seems to be 
Rs, 1464-10-83. It i8, however, stated to be 


Rs. 1,172-8-6, 


I 
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The plaint itself called upon the defend- 
ant to produce her account books. She 
began by committing perjury which was 
both obvious and futile by saying she had 
none. Anyhow the only course then for 


the Court to follow, which neither Court’ 


did follow, was to issue a.preliminary. de- 
cree against her ordering her to render an 
account, Instead of that the plaintiff had 
to show that she had got books, which he 
did conclusively, and she was again ordered 
to produce them. In spite of .all that, 
these books have never yet been produced, 
though their existence and their present 
possession by the defendant are now fully 
admitted. What is more, neither the de- 
fendant herself nor any agent of hers dared 
to enter the witness-box till she and the 
agent in charge of her accounts were haled 
there by the plaintiff, 

Even without the preliminary decree 
for the rendition of accounts that ought to 
have issued and even if the suitis to be 
treated as one for money in which the 
plaintiff had toshow how much was due 
to him, that seems to me to end the matter. 
The defendant admitted that the income 
was in excess of the balance for distribu- 
- tion alleged by the plaintiff, but said that 
‘the expenditure was greater than what he 
had allowed, She was further forced to 
admit that she had good evidence to sup- 
port that statement ifit were true, but 
steadily and even contumaciously .refused 
to produce it. No sane person could pos- 
sibly draw any inference from this but 
that the statement is false. 


That result, as might be expected, arises 
from the application of either the Evidence 
Act or the principles of ordinary common 
sense to the case. An attempt was made 
in Jailalsao v. Lal Fatehsingh (1) to set 
out an explanation of this very simple 
matter, but it has not been understood, and 
practically | every statement made by the 
defendant in respect of minor details of the 
accounts has been accepted unless the 
plaintiff managed to prove it separately to 
be untrue. But, witha few alterations of 
petty details, her obviously. untrue _ state- 
ment of the balance available for distribu- 
tion has been accepted as true. It was 
for her to prove each item of expenditure 
alleged by her and not admitted by the 
plaintif, with „ proper accounts and vou- 


(1) 75 Ind, Cas. 826; 20 N, L, R. 
Nag. 117, 


52; 
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chers, and she had refused to prove even 
one, 

In respect of interest, this appears to me 
peculiarly acasein which it ought to be 
granted. It is quite clear that demands 
were made long before the written notice 
of the 17th of November 1922 was sent, 
and that the defendant has wrongtully 
evaded her statutory duty of explaining the 
accounts to the plaintiff within six months 
of the end of each agricultural year ; she 
has refused to produce them even now, 
and if the Courts below had been alive 
to their.duty a preliminary decree for 
the production of them would have issued 
against her at the beginning of the case. 

As it is nothing can-be done but to 
pass a decree forthe full amount ‘claimed 
by the plaintiff as due to him on the 
accounts. But interest will not run from the 
lst of May of each of the three years, but 
from the Ist of November, that being the 
date on which the cause of action accrued 
under s. 188 (2) (c) of the Land Revenue 
Act, 1917. The decree of the lower Appel- 
late Court will be set aside and in its 
place adecree will issue ordering the de- 
fendant to pay to the plaintiff the sum of 
Rs. 3,000 with interest at 1 per cent. per 
mensem from the 30th of April 1923 to the 
date of payment, and also the whole of 

ethe costs incurred by him in all three 
Courts. 


Z. K. Decree set aside, 


RANGOON HIGH COURT, 
SECOND Crvin APPEAL No. 242 or 1924. 
August 31, 1925. 

Present :—Mr. Justice Heald and 
Mr. Justice Chari. 

MA MO-—eApPPELLANT ° 
versus 
MA SET—ResponDent. 

Civil Procedure Code (Act V of 1908), s. 11- Res 
judicata between co-defendants—-Finding, unnecessary, ` 
whether operates as res judicata—Limitation Act (IX 
of 1908), Sch. I, Art. 91, applicability of—Benami 
transaction. h 

In order to make a finding in a prior suit ses 
judicata between co-defendants it is essential (1) that 
there should be a conflict of interest between the co- 
defendants ; (2) that it should be necessary to ad- 
judicate on that conflict in order to give appropriate a 
relief to the plaintiff; (3) that the judgment should, in 
fact, determine the rights and liabilities of the de- 
fendants in that proceeding. A finding whigh is not 
necessary for the decision of a suit cannot operate as 


` . the suit. 
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res judicata between parties who are co-defendants in 
[p.-198, col. 2} . 

In a suit for redemption a person who claimed to 
be a purchaser from’ the mortgagee was also implead- 
ed asa defendant along with the mortgagee. The 
latter pleaded that the transfer to the purchaser 
was benami, whereas the purchaser alleged that the 
transaction was a bona fide one. The Court held that 

_the transfer was a bona fide one but that the purchaser 
had notice of the mortgage and allowed redemption. 
In a subsequent suit beween the mortgagee and the 

urchaser ; 

Held, that the finding as to the title of the purchaser 
arrived atin the previous suit being unnecessary for 
the decision of that suit did not operate as res judicata 
between the parties to the subsequent suit. [p. 199, 
cols. 1 & 2.] 6 

A transfer without consideration is void. and not 
merely voidable. [p. 199, col. 2] > 


Article 91 of Sch.I to the Na Ngan Act is not 


applicable to benami dr sham instruments as they are 
inoperative from the beginning. [ibid.] É 

Mr, Villa, for the Appellant. 

Mr, Mya Bu, for the Respondent, 


JUDGMENT.—This is a second appeal 
against two concurring judgments. : 

. Two points of law were argued before us. 
First, that the lower Courts were wrong in 
holding that the present suit was not res 
judicata on account of a previous suit, Civil 
Regular No. 127 of 1922 of the same Court. - 
Second, that the lower Courts ought to have 
dismissed the suit as not coming within the 
scope of s. 42 of the Specific Relief Act, 

The facts are as follows: Mg. Po 
Maung and his wife Ma Tka In filed thes 
first Suit No. 127 of 1922 impleading as 
defendants Ma Set, her husband Mg. Kwe 
Laik and Ma Mo. The suit wasto redeem 
a moztgage evidenced by a registered deed 
executed by Mg. Po Maung and his wife on 
the 6th of June 1914. Ma Set and Mg. 
‘Kwe Laik were the mortgagors and were- 
made defendants as such. Ma Mo was 
made a party to.the suit on the ground that 
she purchased the “land which was the 
subject of the mortgage from Ma Set by a 
registered deed on the L0th of November 
1921. In that suit MaSet raised the defence 
that the plaintiffs Mg. Po Maung and his 
wife had made over the lands outright to 

. her in satisfaction of the mortgage-debt. 

There was no registered sale executed 
when the alleged transfer was made. As 
regards Ma Mo, Ma Set alleged that 
the transfer to her was a benami one 
made for the purpose of keeping the 
property out of the reach of Ma Set’s hus- 

. band. Ma Mo raised the defence that she 
was a bona fide purchaser for value of the 
mortggged property, without notice of 
plaintifis’ title, from the ostensible owner. 


MA MO 8, MA SET. oe 
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Tt is difficult ito understand this defence 
because the original transaction being a 
mortgage created by a registered deed and 
the subsequent outright transfer, alleged 
by Ma Set being only an oral transaction. 
Ma Mo had no grounds for believing that 
Ma Set was the owner of the ‘land ostensi- 
ble or otherwise. However that may be, the 
learned Judge raised three issues, (1) whe- 
ther the plaint land was made over out- 
right to.the first and second defendants ; (2) 
whether the third defendant is a mere 
benamidar or a purchaser for value; (3) 
whether the third. defendant, that is, Ma 
Mo, had notice of the plaintiffs’ mortgage. 
He decided. the first and third issue in. 
favour of the plaintiffs in that suit, and as 
regards the second issue he answered it in 
the negative. Considering the form of the 
issue this does notseem to be: a proper 
finding, but his reasoning on that issue 
shows that he decided that issue in favour 
of Ma Mo and held that Ma Mo was a 
Take for value and not mere benam- | 
ar, i i 

Ma Set files the present suit against Ma 
Mo praying for a declaration that she is 
the owner ofthe lands mentioned in the 
sale-deed dated the 10th November 1921, 
on the allegation that there was -no con- 
sideration for that transfer and that it was 
merely a benami transfer made for the pur- 
pose of placing the properties beyond the 
reach of her husband. Two of the proper- 
ties in the sale-deed are the properties 
mortgaged by Mg. Po Maung to Ma 
Set. The defences raised to this suit are, 
as indicated above, that the suit is barred 
by res judicata, and that the suit was not 
maintainable in the form in which it is filed 
as the plaintiffs should have and for the 
cancellation of the deed of sale as a con- 
sequential relief. : 

As regards the point of res judicata Ma 
Set and MaMo were co-defendants in the 
first suit. The principles on which the bar’ 
of res judicata is: applied as between co- 
defendants in the prior suit are well-settl- 
ed. In order to make a finding in a prior 
suit res judicata between co-defendants it 
is esséntial (1) that there should be a con- 
flict of interest between the co-defendants; . 
(2) that it should be necessary to adjudicate 
on that conflict in order to give appropriate . 
relief to the plaintiff ; (3) that the judgment 
should, in fact, determine the rights and 
liabilites of the defendants in that proceed- 
ing. a 
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The learned Judge, by his finding on one 
T of the issues, did determine or purport to 
determine the rights of the defendants in 
respect of the sale-deed. It is, however, 
difficult to hold that there was any conflict 
of interest between the defendants so far as 
the plaintiffs’ claim in that suit was con- 
cerned and even if in a sense, there was 
a conflict of interest between the two de- 
fendantsas to who is entitled to the re- 
demption money, it was not necessary to 
adjudicate on that conflict in order to give 
appropriate relief to those plaintiffs. Those 
plaintifis, Mg. Po Maung and his wife sued 
as mortgagors and so long as they are 
allowed to redeem the land on payment of 
the mortgage-money it is a matter of in- 
difference to them who gets that money. 
The learned Judge of the Sub-Divisional 
Court might well havé declined to decide 


the question as to whether the sale by the. 


first defendant in that suit in favour of 
the third was .or was not bona fide without 


in any way affecting the rights of the mort- 


gagors. As soon as he came to the con- 
clusion that there was a sabsisting mort- 


gage and that the mortgagor was entitled” 


to exercise his right of redemption, he 
could have ordered Mg. Po Maung to pay 
the money into Court and have left the 


first and third defendants to fight out their, 


- respective rights in a separate suit properly 
framed for that purpose. It may be argued 
that the defence raised by Ma Mo, the third 
defendant in the prior suit, that she was a 
bona fide purchaser for value- from the 
ostensible owner without notice of the 
plaintiffs’ title, being a defence raised by the 
third defendant against the plaintiffs’ claim, 
it was necessary to decide whether Ma Mo 
was or was not a bona fide purchaser for 
purpose of arriving at a decision regarding 
that defence which affects the plaintiffs’ 
right. The learned Judge, however, rais- 

.' ed on this point two separate issues (1) 
_ whether Ma Mo was a mere benamidar or 

purchaser for value; and (2) whether Ma Mo 

had notice of the mortgage. On the latter 
issue, he held that Ma Mo had notice of the 
mortgage. That finding was sufficient to 
enable the Judge to dispose of the suit 
since Ma Mo could not resist the plaintiffs’ 
suit for redemption even if she were a bona 
fide purchaser for value. The finding, 
therefore, in the former suit regarding the 
nature of the transaction between Ma Set 
and Ma Mo being unnecessary for the deci- 
sion of that case, cannot operate as res 
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judicata between the plaintif and the ds- 

fendant in the present case. à 
Coning now to the second argument that 

by virtue of the provision of s. 42, Ma Set, 


-the plaintif, could have asked for -conse- 


quential relief by asking for a cancellation 
of the sale-deed, we are of opinion that 
there is no substance in this argument. The 
original document, being without consider- 


ation, was void and not merely voidable. - 


It was, therefore, unnecessary for her to ask 
for the cancellation of an inoperative docu- 
ment. On this ground it has been held 
that Art. 91 of the Limitation Act is in- 
applicable to benami or sham instruments as 
they are inoperative from the beginning. 


Petherpermal Chetty v. Muniandy Servai (1). ` 


Mr. Villa also tried to argue, so far as we 
have been able to follow him, that, as the 
plaintiff is not claiming in respect of any 
legal character, it is incompetent toher to 
ask for a declaration under s. 42, Specific 
Relief Act. Her right to property is denied 
and the section expressly gives her a right 
to relief by way of declaration. - 

ås both the points of law have been found 
against the appellant, the appeal is dismiss- 
ed with costs. 

Z. K. Appeal dismissed. 

(1) 4 L. B. R. 266; 12 O. W. N. 562; 5 A. L. J. 290; 
7 O.L. J. 528; 14 Bur. L. R. 108; 10 Bom. L. R. 590; 
18 M. L. J. 277; 35 C. 551; 4 M. L. T. 12; 35L A. 98 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
First Crvin APPEAL No. 69-B or 1921. 
March 17, 1925. ; 
Present:—Mr. Hallifax, A. J..C., and 
Mr. Kotval, A. J. ©. 
Khwaja KUTUBULDIN—Puaintirr— 
. APPELLANT f 
versus 
GULAM RABBANI AND OTHERS— 


DEFENDANTS— RESPONDENTS. 

Berar Inam Rules of 1859, r. V—Impartible estate 
—Income, whether can be divided—Presumption— 
Burden of proof—Admission as to partibility, nature 
ah E who have a beneficial interest in an im- 
partible estate are entitled ordinarily only to suitable 
maintenance out of the income, not toany definite 
shares in it, and the burden of proving an exception 
to this rule lies on the person who sets it up. [p. 206, 
col, 1] 


~ 
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An admission as to the partibility of the income of 
an estate is an admission of Jaw. [ibid.] 


An ‘estate granted under Rule V of the Berar Inam. 


Rules of 1859 cannot be divided up among the per- 
sons beneficially interested in it. The co-sharers in 
such an estate are not entitled to any defined shares 


inthe income but only to such portion of it as is” 


sufficient to provide them with suitable maintenance. 
[p. 207,. col. 1.] 

Appeal against a decree of the Addi- 
. tional District Judg, Akola, dated the 9th 
July 1921; in C. S. No. 38 of 1909. 

Mr. Fida Hussain, for the Appellant. 

Messrs. G. L. Subhedar, M. Y. Sharif, 
S.A. Tayabji, D. T. Mangalmurti, G. G. 
Hatvalne, and N.G. Bose, R. B., ‘for the 
Respondents. l 

JUDGMENT.—This judgment will 
govern the seven appeals arising out of 
four suits, one filed in 1909, twoin 1914 
and the last.in 1916, all by various mem- 
bers of a Qazi family holding extensive 
inam and some other property in Berar, 
against the senior member of the senior 
branch of the family, to obtain partition 
of the shares they claim as belonging to 
them in that property. The numbers of 
all the suits are tabulated in-the paragraph 
next following. The earliest of them was 
Civil Suit No, 38 of 1909 instituted on the 
3rd of November 1909 in the Court of the 
District Judge of Akola. The suits shown 
as No. 12 and No. 13 of 1916 were origi- 
nally filed on the 20th of August 1914 in 
the Court of the Subordinate Judge of 
Malkapur as No. 89 and No. 90 of 1914, 
but were transferred in 1916 to the Court 
of the District Judge of Akola who was 
already trying the suit of 1909. Oivil Suit 
No. 20 of 1916 was filed in the District 
Jala Court on the 9th of December 
1916, 


The numbers of the appeals and of the 
suits out of which they arise are as fol- 
lows. 

F. A. No, 69-B of 192}. 


F .A. No. 70-B of 1921. {Civil Suit No. 


e F A. No. 74-B of 1921. 38 of 1909, 
F. A. No. 85-B of 1921. ; 

F. A. No, 71-B of 1921. Civil Suit No. 

20 of 1916, 

F., A. No. 72-B of 1921. Civil Suit No, 

13 of 1916. 

F. A. No. 73-B of 1921. Civil Suit No, 

12 of 1916, 


A genealogical table * is attached to this 
‘judgment which includes all the members 
of the family that it is possible to ascertain 





|| 
*See end of judgment—|#d.] 
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from the records of the four ċases. From 
a judgment of the Hon'ble the Financial 
‘Commissioner to be mentioned later it is 
at least probable that other -members of 
the family were alive as late as 1917, and 
the dates of their deaths might affect the 
shares to which each living member is now 
entitled. The table, however, includes all 
members now alive, and if the omission of 
the name of any dead member affects the 
share of any one of them; they are themselves 
all jointly responsible. The name of any 
one person occurring more than once in the 
table is marked by the same number in 
each place. The sons are in all cases 
shown before the daughters, but that only 
represents the order of birth as between 
the sons and as between the daughters, not 
as between them all. 

Nizam-ul-din the son of Qadir Begam ap- 
pears to be the person.called Gyasuldin in 
some of the pedigrees filed in the various 
suits. Allahwala, the son of Kutubuldin 
probably also has a different name in some 
places. Sayid Mahmud son of Sayid Ahmad, 
who was impleaded as the 7th defend- 
ant in Suit No. 20 of 1916 along with 
Amir Begam is probably the husband of 
Rabia Begam whose three sons were the 
plaintiffs in that suit along with Habib 
Begam their mother’s sister. Several other 
‘Musalmans who are not members of the 
family and a Kunbi have been impleaded 
as transferees of parts ofthe property, but 
none of them took any active interest in any 
of the suits. ; 

Among a Marathi speaking people some- 
what corrupt forms of the names are 
naturally in use, and it has been by no 
means easy to discover what they really are. 
Those given in the table are, however, pro- 
bably correct, except perhaps in the case of 
the second daughter of Khwaja Muhammad 
who married Badruldin. Sheis most ioften 
called Amtu Begam but her name also 
occurs as Antu and Amnu;it may have 
been Amanat or Imtiaz or possibly even 
-Amir, as the name of K, B. Badruldin’s 
wife appears Amnu in one place, Care- 
lessness in this matter and the similarity 
of the names of K. B. Badiuldin and his 
cousin Badruldin “and of the names of 
their wives Amir Begam and Ambu Begam 
led to some confusion when Badruldin 
died in 1910 and his widow had to be put 
in asa defendant in his place, along with 
his daughter Haji Begam, in the suit of 
1909. As, however, Amir Begam was al- 
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ready a defendant in that suit and Amtu 
Begam died in 1915, the mistake is of no 
consequence. 

The first defendant in all the suits was 
K. 5. Fayazuldin the eldest sen of K. B. 
Badiuldin. He’ died in January 1922, 
about three months after these appeals 
were filed, and is succeeded by his only 
son Gulam Rabbani and his two daugh- 
ters. The plaintiffs in the suit of 1909 
were Kutubuldin and Habib Begam, 
the younger brother and the sister of the 
first defendant. Habib Begam retired from 
the suit a month after it was started, but 
re-appeared asa plaintiff, along with the 
‘three sons of her sister Rabia Begam, in 
the suit filed in 1916. In both the suits 
filed at Malkapurin 1914, and now called 
Suits No. 12 and- No. 13 of 1916, the plaint- 
iffs were Moinuldin and Fasihuldin, the 
two sonsof Ikramuldin, and their mother 
Shahzadi Begam. 


It is impossible to discover any system 
on which the plaintiffs in the various suits 
based the inclusion and omission of the 
other members of the family in the lists 
of defendants. All that -can or need be 
said now is that every member of the family 
is a defendant in one ‘or other of the four 
suits, which are practically one. It was 
expressly agreed in this Court that each 
party to any one suit should be considered: 
a party to them all, and the evidence in 
any one should be evidencein the rest, in 
fact that all four suits should be treated as 
one. It was also agreed that this Court 
should decide the parts of the property 
that are liable to partition, and the share 
to which each member of the family is 
entitled in those parts, without consider- 
ing which member has asked for partition 
and which has-not. When the partition is 
made any group of members that desires 

to continue to hold its sharesin common 
of course do so. 


At the beginning of 1915 Kutubuldin the 
plaintiff in the suit of 1909, who ia himself 
a Pleader, applied to this Court for revi- 
sion of an order that certain fresh'defend- 
ants were to be joined in the suit, and 
on the 27th of February 1915 Stanyon, 
A. J.C. passed an order in which the fol- 
lowing remarks occur: “This. case is 
typical of the scandalous manner in which 
cases are frequently conducted in the Berar 
Courts, and though the parties and their 
légal advisers are clfiefly to blame the in- 
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eptitude of some of the Judges is also res- 
ponsible...... Exactly five years have elapsed 
since the suit was filed, and yet the plead- 
ings are not complete. This result is most 
disereditable to all concerned, but parti- 
cularly to the members of the Bar respon- 
sible for it...... The case has been handled 
in a most unintelligent way under a policy 
of obstruction and dxjft, until the record 
is now so confused that it is very difficult 
to say what is the plaintiff's case;...... In 
the present state of the record itis quite 
impossible to say whether or not any addi- 
tional defendants are necessary, A clear 
statement of the plaintiff's case, showing 
exactly what relief he claims is indispen- 
sable, It cannot be gleaned from the con- 
flicting statements now onthe record..... 
The directions I am now giving practi- . 
cally involve beginning the case over again, 
but there is no alternative. With the med- 
ley of statements now on the record fur- 
ther confusion and delay without visible 
limit are inevitable...... The general order 
for the addition of certain un-named ‘sons, 
daughters and heirs’ is set aside, and 
the case is now returned to the Additional 
District Judge for a prompt adjustment 
and completion of the pleadings with ad- 
vertence to the above remarks, and an 
early disposal of the case accorditg to 
law.” . : 
These remarks were completely justifed 
by the record as it stood then, but the 
progress of the case after February 1915 
was nobetterand no more creditable to 
anybody concerned. It is not now® neces- 
sary to trace its course in detail through 
the further six years that elapsed before 
it was decided on the 9th of July 1921, 
but afew of the details may be mentioned. 
The issues for trial were not framed till 
the 19th of January 1916, nearly a year after 
the order that has just been quoted. On the 
8th of December #919, nearly*four years . 
after that, the case was closed for judg- 
ment. The plaintiff, however, applied to 
this Court to revise the order refusing to 
allow him to cross-examine the first defend- 
ant K. S. Fayazuldin further in regard 
to the accounts of the income of the estate, 
and it was ordered that he should be al- 
lowed to do so. The question of leaving 
this matter till after a preliminary decree 
had been passed, which ought to. have 
been donein the beginning and was done 
in the end, was then considered but not 
decided, and further time was wasted over 
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_ Bix hearings covering eight months, at 


| 80. 


which little or nothing was done. 
Eventually it was decided on the6th of 
November 1920 to leave the enquiry as to 
the detail of the value of the moveable pro- 
perty left by K. B,-Badiuldin at his death 
and of the profits realised by K. 8. Fayaz- 
uldin since then till after it had been set- 
tled whether there was to be a partition or 
not, and the case was finally closed for 
judgment. The completeness of the waste 


-of the time spent over this matfer is the 


more apparent from the fact that Kutub- 
uldin has all along declined to pay any 
Court-fee on his claim to moveable property 
or income, a refusal which he repeated in 
this Court, and no other plaintiff has done 
Even after the case was finally closed 
for judgment 13 dates extending over a 
little more than four months were fixed for 
the hearing of arguments, on eleven of 
which arguments were heard, the last of 
them being the 14th of March 1921. The judg- 


ment was pronounced nearly three months- 


later on the 9th of July 1921 by the succes- 
sor of the learned Judge who wrote it, as 
he had been transferred by that time to 
another District. i 

Another . incidental matter over which 
much time was entirely wasted may also 
be mentioned as typical, of most of the 
rest. On the 17th of January 1916 the 
plaintiff stated that he wished to withdraw 
his claim in respect of a part ofthe pro- 
perty known as the Hingna Jagir, which 
would emean the discharge of some of the 
defendants. No notice seems to have been 
taken of this statement, except that it was 
recorded in the order-sheet, till the plaint- 
iff repeated, it five months later on the 
19th of June 1916. The defendants interest- 
ed, however, for some inscrutable reason 
“ protested against the permission. to with- 
draw this part of the clẹim.” 

Permission was, of course, entirely un- 
necessary, but the learned Judge decided to 
hear arguments on the point atthe next 


-hearing of the case two months later. At 


that hearing the matter was apparently 
forgotten, and it remained so for nearly 
seven months more, till on the 12th of 
March 1917 the plaintiff “ pressed the ques- 
tion of withdrawal of his claim with regard 
to jagir.” The defendants still objected, 
and arguments on the point were heard 
nearly four months later on the 2nd of July 
1917. Qn that day, more than seventeen 
months after the plaintiff had stated his 
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intention of abandoning a part óf his claim, 
he was given permission’ to do so, but even 
then ncthing was said about striking off 
SEDA of any defendants from the re- 
cord. < 

The question of the removal from the 
record of defendants against whom the 
plaintiff had abandoned his claim, which 
would seem to follow automatically on 
that abandonment was, however, raised 
again six weeks later, on the 14th of August 
1917. The defendants interested objected 
to their discharge even more strenuously 
than they did to the release .of their pro- 
perty from the claim, and it was consider- 
ed necessary to adjourn the case for an- 
other four weeks for consideration of this ` 
knotty question. It was argued and de- 
cided on the 8th of September 1917, when 
it was ordered that the plaintiff was to go 
on suing certain people against whom he 
said he claimed nothing. 

Even in this Court, the case has re- 
mained pending for a very long time, 
mainly on account of the difficulty of 
getting all the many respondents in all the 
seven appeals duly served with notice of 
them. It may be mentioned that éven when 
they- were ripe for hearing nearly three 
years after they were filed, Kutubuldin 
asked for an adjournment on the ground 
‘that the Pleader he had instructed was ill 
on that day. He is himself a Pleader and 
had another in Court though the latter had - 
not had time to prepare the case, and the 
adjournment was refused. 

It is perhaps even more difficult now 
than it wasin 1915 to get hold ofthe facts ` 
of the case and the matters requiring 
decision in it. They can, however, be stated 
shortly as follows: Khan Sahib Fayazul- 
din was in possession of ‘all the property 
now in dispute, after -his father K. B. 
Badiuldin, with the exception of small 
parcels held moreor less jointly by some 
other members of the family. The pro- 
perty belongs to some or all of the mem- 
bers of the family, and they all desire 
that the share of each of them in so much 
of it asis divisible shall be defined. We 
are not concerned with the property that 
belonged to the Khan Bahadur’s uncle 
Khwaja Ahmad. 

The property with which we are con- 
cerned may be divided into the following 
classes :— 

1. Inam lands granted under Rule IV of 
the Rules for the Settlement of Jagir and 
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~ Inam Claims, made by the Government: of 
India in 1859. 

2, Inam lands granted under Rule V of 
the same Rules. 

3. A yomia allowance gramted under 
Rule XVI of the same Rules. 

4, Khalsa lands acquired under regis- 
tered deeds of sale in favour of K. B. 
Badiuldin alone called ek-ismi. 

5. Khalsa land acquired ‘under regis- 
tered-deeds of sale in favour of K. B. Badi- 
uldin and his brother Ikramuldin’ called 
do-ismi. 

6. .Khalsa lands acquired under regis- 
tered deeds of sale in favour of the three 
brothers Badiuldin, Ikramuldin zand Munir- 
uldin called tin-ismi. 

7. Houses in Malkapur. 

It is unnecessary and indeed it is almost 
impossible to discuss the more obviously 


futile pleas that have been raised in this ` 


case, mainly by Kutubuldin, -the plaintiff 
in the suitof1909. It may be mentioned 


‘that even in this Court he made an attempt. 


to support a part at his claim to a money 
‘payment on account of the moveable pro- 
perty left by his fatherat his death and 
the subsequent income of the estate from 
his elder brother over which so. much 
time was wasted in the lower Court, but 


-even here he definitely refused to pay any 


Court-fee on the claim. Practically all 
that can now be done is to set out the issues 
that need decision and to decide them. 

. There are four matters which have to 
be discussed before we come to the main 
issues in regard to the actual partition. 
The first is a transfer executed on the 
2ist of January 1908 in favour of Kutub- 
uldin by his mother Amir Begam of the 
one-eighth share she had inherited in her 
husband's estate. This transfer has been 
held in the lower Court to be invalid, 
for reasons which it is difficult to fol- 
low. Amir Begam admitted in the suit 
that she had made the transfer or assign- 
ment and she has not even yet madeany 
attempt to resile from it; even-in this 
Court she confirms it. It was made with 
all due formalities and is undoubtedly 
valid. 

Another plea not requiring long consider- 
ation is that of Shahzadi Begam, widow of 
Ikramuldin, in respect of her deferred 
dower. It has been found in the lower 
Court, and the finding is now accepted, 
that that was forty-five lakhs of rupees 
and has not been paid. Saha "Begam's 
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contention is that she is entitled to retain 
possession of her husband’s property till 
her dower is paid. The claim is clearly 
impossible, as her own case is that she is 
in some sort of joint possession with her 
two sons of such parts of the property 
as her husband was holding separately 
and in the same sort of possession of his 
share in all the rest of the property, of 
which many if not all the others also have 
joint possession. She is, therefore, in posses- 
sion of just so much as she would be en- 
titled to get on a partition, without any. 
question of her dower arising. 

The third matter to be discussed before 
deciding the main issues has to do witha 
suit filed in 1904 in the Court of the Civil 
Judge of Buldana, which was transferred 
to the Court of the District Judge of 
Akola and became Civil Suit No. 22 of 
1905. In that suit Muniruldin and his 
sister Wazir Begam as plaintiffs sued Fayaz- 
uldin and Kutubuldin with their two 
sisters and their mother and the two sons 
of Ikramuldin, claiming partition of a 
one-third share of practically the same 
property as that now in question as inherit- 
“ed by them from their father Khwaja 
Muhammad. The suit ended in 'a com- 
promise between the two plaintiffs and 
K. S.:Fayazuldin and a decree was passed 
on the 17th of December 1906 in accordance 
with that compromise, 

The terms agreed were as follows: The 
two plaintifis withdrew the suit with per- 
mission to sue all the defendants except 
K. S. Fayazuldin again on the same cause 
of action, and also withdrew all claims for e 
arrears of income, except in respect of 
property described ` in Sch. A, which 
consisted of land at Hingna, Malkapur and 
Khamkheda then in the possession of 
Moinuldin and a house at Malkapur then 
in the joint possession of K.. S. Fayazuldin, 
Munir-ud-din and? Linuldin. “Khan Sahib. 
Fayaz-ul-din was to be liable for all the, 
debts recoverable from the estate and fur- 
ther was to make an annual payment of 
Rs "950 to Muniruldin and of Rs. 100 
to Wazir Begam. This payment is in 
each case described as being “in lieu 
of the said plaintiff's share in the proper- 
ties moveable and immoveable and in other 
hugs and rights to which heis or may be 
entitled” except the property described in 
the Sch. A already mentioned. The decree 
was to “operate as a release by, the two . 
plaintiffs to the firt defendant In respect 
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of the said plaintiffs’ share in the proper- 
ties in the plaint mentioned save and 
except the properties mentioned in the Sch. 


This release was, however, subject to con- 
ditions which practically cancel it. They 
are these. Each of the three was to retain 
any property then in his or her possession; 
Wazir Begam was no} in possession of any 
property, and Muniruldin held six survey 
numbers in Hingna. Neither K. S. Fayaz- 
uldin nor Muniruldin was to alienate 
any khalsa or other alienable land in his 

_ possession without the written consent of 
the other, and on analienation with con- 
sent being made by either of them K. BS. 
Fayazuldin was to get two-thirds of the 
proceeds and Muniruldin was to get the re- 
maining third, and thereafter a reduction was 
to be made in the sum of Rs. 950 payable 
to him annually equal to 5 percent. on 
that one-third share of the proceeds. A 
partial exception, which is really not an 
exception at ail, was made in respect of 
eight fields in Badner Bholji, onein Belad 
and one in Malkapur, of which K. 8. Fayaz- 
-uldin was authorised to sell not more than 
two-thirds without Munir uldin’s consents 
Muniruldin was to get separate posses- 
sion after partition of a one-third share in 
the houses in Malkapur, and thereafter each 
of them was to be entitled to pre-emption 
of any part of his share of the houses 
sold by theother. Finally it was provided 
that the decree should not affect the rights 
of any of the three parties to the agreement 
against any of the other defendants in the 
suit. 

It is to be noted that Wazir Begam only 
comes in at the beginning as entitled to 
Rs. 100 per annum; thereafter Munirul- 
din is treated as owner of a one-third share, 
which really includes here. It is, however, 
quite clear that he still remained owner 
of thesharein the property belonging to 
him, and there was no release or transfer 

eof it in favour of K. S: Fayazuldin, but 
merely an agreement that he should hold 
separate possession of a certain part of the 
property and get Rs. 950 a year in lieu of 
the share of the income of the whole to 
which he was entitled. If there were now 
any question of the shares of the income 
already realised to which the parties are 
entitled, the amounts paid to Muniruldin 
might have to be taken into account. But 
Kutubuldin has withdrawn the claim in 
that respect that he made at the beginning 
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by, refusing to pay Court-fees on it, and 
as the payments stopped in January 1909, 
none of the other plaintiffs could make it, as 
the earliest of their suits was filed in 1914, 
It appears after all, therefore, that the suit’ 
of 1904 has no bearing at all on the present 
enquiry. ; 

“The fourth matter for consideration is 
the allegation of the existence of a custom 
in the family, in derogation of the ordinary 
Muhammadan Law, that females are ex- 
cluded from inheritance. This allegation 
is supported now fonly by Kutubuldin 
and by the sons of Ikramuldin. There 
has been as great alack of precision and 
as much loose talking over this matter 
as over everything else in the case, and 
the only plea ever formulated by anybody 
seems to be that all females were excluded 
from inheritance, which is far beyond what 
any of them can or does even attempt to 
support. 

Kutubuldin, the first of .the three who 
now seek to support whatever plea really 
was taken by him ‘in this respect, started 
his plaint with. the statement that the 
heirs of K. B. Badiuldin were his widow 
and two sonsand two daughters, and went 
on with a quaintly worded statement, of 
which the probable meaning is a pro- 
position that under the Muhammadan Law, 
daughters are residuaries only when there 
are no sons, adding that his sister Habib 
Begam wasadded as a plaintiff “for avoid- 
ing difficulties.’ That particular difficulty 
could not be avoided without adding also 
as defendants the threesons of his sister 
Rabia Begam who died after her father. 
But one of his main allegations was that 
his mother Amir Begam had transferred 
to him the one-eighth share that she had 
inherited in the estate of her husband. 
Similarly, the two sons of lkram-ul-din 
made their mother Shahzadi Begam a co- 
plaintiff with them, and the main case 
for her rests on the allegation that she is in 
joint possession with them of her husband’s 
estate, having inherited an eighth share in 
it on his death. 

From these matters and from the accept- 
ance by everybody now of the correctness 
of the claim made in 1904 by Wazir 
Begam, who died unmarried in 1912, and’ 
more especially from the evidence given, 
it is clear that the plea intended .to be put 
forward was that married daughters are 
excluded from inheritance, but are ordi- 
narily given some property ongtheir marri- 
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age. This, with the characteristic looseness 
of the whole caseis called a “share.” There 
is the same vagueness about the extent of 
the alleged custom. The pleadings sug- 
- gest a custom extending to some unstated 
class of families residing in some undefined 
portion of Berar, though Kutubuldin him- 
self in his deposition said: “The custom 
of exclusion of females exists among Musal- 
mans all over India and also in our family.” 
The learned Advocate who appeared in 
this Court for the two sons of lkramul- 
din formulated his plea as one of a custom 
established among all the “ Sunni Qazi 
inamdar families of Berar.” 

One of the strongest considerations in 
disproof of any such custom is the fact 
that all the male members of the family 
except Kutub-ul-din and the two sons of 
Ikram-ul-din deny its existence as parties 
to this suit. These three have much to 
‘ gain if it can be proved, whereas of the 
rest at least K. S. Fayzul-din, Gulam 
Rabbani, Kutubuldin’s own son Allahwala, 
Mir Basharat Ali, Badaruldin and the 
three sons of Rabia Begam are lying to 
their’ own hurt if it does exist. Further 
one of Kutubuldin’s many contradictory 
and opportunist pleas, taken on the 15th 
of February 1910 just after Habib Begam 
had retired from the suit of 1909 and while 
some of, Khwaja Ahmad’s property was 
still in question, was that his mother 
Amir Begam was an heir to her father 
Khwaja Ahmad. . 

But it is not seriously contended that 
. the-evidence given in the various cases does 
- prove the existence of a binding custom. 
At the utmost it indicates the early begin- 
nings of the growth of a custom among 
Musalman families holding impartible inam 
estates in Berar to give their daughters 
large dowries on marriage in lieu of the 
estate that they -might be considered to 
have still and of their possible inherit- 
ance of a life-estate in a share in the inam. 

The issues that now remain for decision 
may be stated as follows:— 

1. Are the parties entitled to specific 
shares of the income of the inam lands 
granted under Rule IV, which are admit- 
tedly impartible ? : 
-~ 2, Are theiam lands granted under 
Rule V partible? If not, are the parties 
entitled to definite shares of the income 

derived from them ? 

‘3, -Are the members of the family other 
than the recorded Qezi, who is now Gulam 
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Rabbani, entitled to shares in the yomia . 
allowance? : 

4. Areany of them other than the de- 
fendanis of K. B. Badiuldin joint owners 
of the ek-ismi lands? : 

5. Are any of them other than the de- 
scendants of K. B, Badiuldin and Ikram- 
uldin joint owners of the do-ismi lands? 

6. Whatisthe share of each member of 
the family in each item of property that is 
partible? 


On the arguments put forward in this 
Ccurt it appears that the first of these issues 
is not quite accurately stated, as ib is 
admitted by every body that neither the 
corpus nor the income of property which 
is inam granted under Rule IV is divisible 
in shares. The only contention in regard | 
to such land is that putforward on behalf of 
the two sons of Ikramuldin, which is that 
in this case the lands actually granted under 
Rule IV and so recorded ought really to 
have been granted under Rule V as isshown 
by their having been granted for purposes 
moie appropriate tothe latter Rule, and they 
must, therefore, be treated as granted under 
Rule V. :The assertion that the purposes for 
which these grants were made are more 
appropriate to Rule V than to Rule IV is 
incorrect, but even if it were not the conten- 
tion based on it is not one that requires 
consideration. 


In respect of grants made under Rule V 
not one of the petitions of appeal contests 
the decision of the lower Court that lands so 
granted are impartible, except perh&ps that 
of Kutubuldin though it is as nearly impos- 
sible now as it has been since 1909 to say 
what his pleas really are, whether in the 
suit or in his petition of appeal or the- 
argument he addressed to this Oourt. On 
behalf of Ikramuldin’s sons, however, it has 
been urged in this Court that these lands 
are partible, or ae least that*the income 
from them is divisible in specific shares i 
ascertained according to the law of in- 
heritance of the family to which they apper- 
tain. This plea was not mentioned in 
their petition of appeal but only in the 
course of the argument, and it arises solely 
out of the discovery of the published ruling 
of this Court in Krishnajt v. Nilkanth (1) 
which is to the effect that a subsistence 
grant governed by Rule V of the Inam Rules 
is not impartible like a service grant 

(1) 69 Ind, Cas, 800; 18 N. D. R, 163; 4 L R. 1922 
Nag. 52, 4 
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governed by Rule IX, and the mere fact that 

“a partition would not be recognised by Gov- 
ernment would not make an otherwis 

` partible estate impartible. he oh 

That decision is based on an admission 
by all the parties to the suit that the income 
of the estate was divisible in specific shares, 
on the principle that “the ordinary rule is 
that if persons are beneficially entitled to 
shares in estate they may have a partition”, 
and an exception to this general rule would 

“ haveto be proved by anyone who asserted 
it. It is, however, equally true that persons 
who have a beneficial interest in an impar- 
tible estate are entitled ordinarily only to 
suitable maintenance out of the income, not 
to any definite shares in it, and the burden 
of proving an exception to this rule would 
also be on the propounder. But an ad- 

` mission as to the partibility of the income 
of.an estate is an admission of law, not of 
fact, just as much as the same admission in 
respect of the estate itself, and cannot be 
accepted without examination. — 

In deciding Krishnaji v. Nilkanth (1) 
Dhobley, A. J. O. was apparently unaware of 
the published rulings of this Court in 
Krishnaji v. Manwar Ali (2) and Aman Ali 
y. Imambi (3) which show. that, the admis- 

` sion of law made before him was wrong. In 
the first case Stanyon, A.J. ©. held that a 
grant under Rule V confers upon the grantee 
and each of his successors respectively an 
estate for life, and “such an tnam cannot be 
alienated, by any holder for the time being, 


so as to'take it out of the family for whose, 


perpetual maintenance it was made, or B0 
as to defeat, delay, or encumber, the enjoy- 
ment thereof by any successor after the 
alienor.” In the second case mentioned, 
this principle was .accepted by Mittra, 
“A. J.G. and extended to an alienation in 
favour of a member of the. family, which 
in that particular case was a transfer of the 
whole estate by the life-holder to his wife 
in payment of her dowe?. Such a state of 
things makes partition quite impossible, 
except a partition which would last only 
till the death of the life-holder at the 
sais ; 
a are also other matters showing that 
. such an estate is impartible. The order of 
the Hon’ble the Financial Commissioner in 
Revenue Appeal No. 48A. -of 1916, decided 
on the 25th of January 1917, is printed at 
page 267 of the Berar Revenue Manual, 
(2) 6 Ind, Cas. 821; 6 N. L. K. 72. 
(3) 22 Ing, Cas. 89; 9 N. L. R. 188, 
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Vol 11. The contest in that case was inrespect 
of the Hingna Jagir, the property which 
dropped out of the presentcase, and was bet- 
ween a number offmembers ofthesamefamily. 
That property was a grant under Rule III of 


| the Rules ofd859, which limits succession to 


“widow's lineal heirs or undivided brothers” 
and in their absence to heirs by adoption 
and collateral heirs of one remove and two 
removes, Under Rule V the succession is 
“limited to direct lineal heirs and undivided 
brothers”. The Hon’ble the Financial Com- 
missioner discussed the meaning of thesame 
words in Rule [II and on apparently inevit- 
able reasoning came to the conclusions that- 
the lineal heirs mentionedjare the daughters 
of the first grantee under British rule and 
his male heirs by direct male descent and 
the daughters of those male heirs, but that a 
female heir would take a life-interest only, 
which would revert to the family of the 
grantee on her death and would not pass to 
her own heirs in her husband's family. 

This condition would make partition . 
difficult, though by no means impossible. 
It is rendered still more difficult if not 
impossible by the right given tothe grantee - 
to convert his restricted tenure into a free- - 
hold on an annual quit rent, and to him’ 
and his successors at any time thereafter to 
redeem it outright on payment of twenty 
times that quitrent. -That right could not 
be exercised by the holder of each of several 
parts of an inam. A still stronger indica- 
tion of impartibilty is the right asserted by 
the Government to resume the grant on the 
breach of any of its conditions, because one 
of them isin allcases under Rule V inalien- 
ability and another in‘nearly all such cases is 
the loyalty and good conduct of the holder. 
If then after a partition any member of the 


_family, whether the head of the house or 


another, is disloyal or guilty of misconduct, 
Government would have to deprive all the 
other innocent members of their separate 
property or be themselves deprived of their 
remédy by resumption.” 

There is afurther ¢onsideration pointing 
very strongly to the absence of any liability 
to partition in inams‘granted under Rule V. 
They are“personalor subsistencegrants” and, 
as was lucidly explained by the Hon'ble the 
Financial Commissioner in the order al- 
ready cited, the difference between them and 
“personal jagirs” granted under Rnle II is 
no more than the difference in rank between 
a jagirdar and aninamdar. From Rule IIL 
itself it appears that the estate of a jagirdar 
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of the first Glass of inams mentioned in Rule 
1L is impartible, and that of an inamdar can- 
not be made partible by the fact of less 
dignily attaching to his tenure. 

It appears beyond doubt that an estate 
granted under Rule V of the Inam Rules 
of 1889 cannot be divided up among the 
persons beneficially interested in it, and 
that the contrary view expressed in 
Krishnaji v. Nilkanth (1) is wrong. From 
the converse of the principle ,stated in 
that case it follows that the co-shareis in 
such an estate are not entitled to any 
defined shares in the income but only to 
. 8uch portion of it as is sufficient to provide 
them with suitable maintenance. 

The yomia is a sum of Rs. 76-15-9 paid 
annually by Government to the recorded 
Qazi.for his services in that capacity. It 
was apparently first granted in 1688, and 
there is no suggestion that, during the 
period of more than two centuries that has 
elapsed since then, anybody but the 
Qazi for the time being ever claimed or 
got asharein the money. It is obviously 
in its nature indivisible, and practically so 
also in its amount. Ona division, in which 
there would be no more reason. for exclud- 
ing females than for excluding males not 
acting as Qazi, Fatma Begam the daughter 
of Qadir Begam would get a share less than 
five and a half-annas every year, It is only 
the sons of Ikramuldin who maintain in 
. this Court that this allowance is divisible, 
. and their contention is based solely on the 
impossible proposition that though the 
grant was made under Rule KVI it ought to 
have been made and, therefore, must be 
treated as havingbeen made under Rule VII 
which deals with “inams enjoyed by arti- 
sans and others for service rendered to the 
village communities,” 

The plea would probably not have been 
urged if any regard had been had to the 
limits of the benefit to be derived from its 
success. Even if females are excluded from 
participation of each of Ikramuldin’s sons 
would get only a fraction of a pie more than 
Rs. 6-6-7 every year, which would be divid- 
ed among his sons at his death, and if 
females are not excluded the share of each 


would be a fraction of a pie less than. 


Rs. 2-2-11.  Kutubuldin also probably 
meant in this Court that he wished to 
support this contention, but he started off 
by admitting its unsoundness in his plaint 
when he claimed that he should be appoint- 
ed Qazi in place of his brother K. 8, 
Fayazuldin, and should, therefore, get the 
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whole of the allowance. The finding is 
that this annual payment is. not divisible 
but goes wholly to the holder of the office 
of Qazi, that is to say at present to Gulam 
Rabbani, : 

The rest of the property, that is the 
khalsa lands and the houses, is admittedly 
partible and it remains only to determine 
to whom it belongs and in what shares. 
As to the khalsa land it has been 
held in the lower Court that’ the whole of . 
itis tin-ismi, that is to say was the pro- 
perty of all the three brothers. In this the 
learned Judge has further justified the 
remark made by Stanyon, A. J. C. in the 
order of 1915, already mentioned that the 
“Judges, Pleaders and parties........ “seem to 
find it impossible to avoid applying the 
principles of the Hindu Law relating to 
joint families” to this case, in which no 
single Hindu is concerned except one Kunbi 
impleaded among several other Musalman 
transferees of small portions of the pro- - 
perty. It may be remarked that not one 
of these people took the least interest in 
the case, and the reason for their joinder is 
as hard to find as that for the joinder as 
defendants of the various members of the 
family. It is hardly necessary to say that 
the properties of which the title-deeds are 
in the name of K. B. Badiuldin alone 
belong to his heirs alone and those of which 


- the title-deeds arein the names of K.B. 


Badi-ul-din and Ikramuldin belong to their 
heirs, and neither Muniruldin ‘nor any of 
his sisters has any share in them. 

About the house property there is really 
no dispute. It is admitted that the plot of . 
land in Siklipura on. which there are seven 
tiled houses and the-two storied house 
belong to all the heirs of Khwaja Muham- 
mad, and that the rest of ihe house pro- 


.perty belongs to the heirs of K. B. Badiul- 


din. These are liable to partition accord- 
ingly. The sons of Ikramuldin haye - spent 
a considerable sum of€money on improving 
the ancestral dwelling and they will be 
given credit for it in the partition as was 
ordered by the lower Court. 


In determining the extent of the shareg 
inherited by the members of the family, it 
may be assumed that the husbands of Rabia 
Begam, Aziz Begam and Qadir Begam are 
dead, though we are without information 
on the point. Indeed it is quite possible 
that Sayid Mahmud the husband of Rabia 
Begam is not only alive, but a party fo.one 
of the suits, Ifany of them is alive he is 
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entitled to a quarter of the share inherited 
by his wife, and a corresponding reduction 
must be made in the shares of their child- 
ren, but it will be sufficient for the pur- 
poses of this case to distribute the whole 
of it among their children as if he were 
dead. Wazir Begam can also be left out 
of account as she died unmarried in 1912. 
“The devolution of the property from 
‘Khwaja Muhammad was as follows. On 
his death his three sons each got a quarter 
share in it and his two daughters each got 
an eighth. On Badiuldin’s death his widow 
Amir Begam got one-eighth of his quarter, 
which she later transferred to Kutubuldin 
and of the remainder each ef his two sons 
Fayazuldin and Kutubuldin got one third 
and each of his two daughters Habiab 
Begam and Rabia Begam got one-sixth. 
Of Fayazuldin’s portion a half has now 
passed to his son Gulam Rabbani and a 
quarter to each of his two daughters Aziz 
Begam and Samdani Begam, and Rabia 
Begam’s portion has passed to her three 
sons Sayid Amjad, Sayid Masud and Sayid 
Asad in equal shares, 
Of Ikramuldin’s quarter his widow 
Shahzadi Begam got one-eighth, and of the 


Siklipura and 

ancestral 

; houses. 
Ghulam Rabani.... 7/192 
Aziz Begam 7/384 
Samdani Begam ... 7/384 
Kutubuldin 87/768 
Habil Begam 7/192 
Sayid Amjad 7/576 
Sayid Masud 7/576 
_ Sayid Asad Las 7/576 
` Shahzadi’ Begam 1/32 
Moinuldin ea 7/96 
Fasihuldin | 7/96 
Sharfulnissa .... 7/192 
“Allah walk we © 7/768 

- Sultan Begam 7/1536 
Moti Begam 7/1536 
Tariqat Begam .. 7/1536 

“Nur Jahan Begam 9/1536 ` 
` Muniruldin es 5/16 
` Mir Basharat Ali 1/16 
Huseni Begam 1/32 

` Nizamuldin 1/112 
- Imamuldin = me 1/112 
` Ahmad Miyan ... 66 1/112 
Faima Begam f 1/224 


“Haji Begam a. ih 1/16 
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remainder each of his two sons Moinuldin 
and Fasihuldin got a third and. each of his 
two daughters Sharfulnissa Begam and 


. Yasin Begam got a sixth, Of Yasin Begam’s 


portion a quarter went to her husband 
Kutubuldfn on her death, one-third to her 
son Allahwala and one-sixth to each of her 
four daughters Sultan Begam, Moti Begam 
Tariqat Begam and Nur Jahan Begam. 
Muniruldin still owns his quarter. 
“On Aziz Begam’s death half of her one- 
eighth share in the property passed to her 
son Mir Basharat Ali and a quarter to each 
of her daughters Huseni Begamand Qadir 
Begam. On the death of the latter two-. 
sevenths of her property went to each of - 
her three sons Nizamuldin, JIJmamuldin 
and Ahmad Miyan, and the remaining one 
seventh to her daughter Fatma Begam. Of 
Amtu_Begam's one-eighth share one-half 
passed on her death to her daughter Haji 
Begam, and the other -half to her only sur- 
viving brother Muniruldin, i f 
The following table will show the shares 
of each. living member of the family in’ 
each class of divisible property worked out 
on these data:— < : 


Tin-ismi 


Other houses = Do-ismi 

and ek-ismi lands. lands. 
lands, o 

7/48 7/96 7/144 

7/96 7/192 7/288, 

7/96 7/192 7/288 

5/12 87/384 87/576 

7/48 7/96 7/144 

7/144 7/288 7/432 

7/144 7/288 7/432 

7/144 7/288 7/432 

oe 1/16 1/24 

i 7/48 7/74 

7/48 7/72 

7/96 7/144 

7/384. 7/576 

7/768 7/1152 

7/768 7/1152 

7/768 7/1152 

7/1152 
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Tt will. perhaps | make. things. easier, if these fractions are, stated sin. -terms of a 
common denominator ‘for each. column. ‘The numbér of shares of- ‘gach. person ig. “then. as. 
l shown in the ‘following’ tablé, the total number‘of ‘shares into, „which; the, property 
is to bė divided or the common denominator” of all the. fractions | in, a column poing 


oe at the. foot of its. 


Ghulam Rabbani. 
Aziz Begam” ` 
Samdani Began ... 


Kutubuldin 
Habib Begam 
Sayid Amjad 
_ Sayid Masud 
` Sayid Asad 


Shahzadi Begain 


Moinuldin ` 
Fasihuldin 
Sharfulnissa 
Allahwala 


Sultan Begam `... 


Moti Begam 


:“Giklipura and Other houses. 
ancestral < “and ekismi: -lanc 
~ houses,“ S Taxids, ' ve gh ai 


Tarigat Begam gi 
Nur Jahan Begam 
Muniruldin | 


Mir Basharat Ali 


Huseni Begam ... 
Nizamuldin’ 
Imamuldin 


Ahmad‘ Miyan i. 


Eatma Begam 


Haji Begam sa © 
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The decree of the lower Court will ae ment of costs`is of some difficulty. Gulam 
- cordingly be set aside and in its place a Rabbani, whose father has all along admit- 
preliminary decree for partition will issue ted the partibility of all the property now ` 
declaring that the khalsa lands and-the found to be partible, ought to get his costs 
house property belong to the various mem- from Kutubuldin, who is really responsible 
_ bers of the family in the shares’stated in for all this somewhat infructuous litigation. 
the two preceding paragraphs ‘and each of -There seems, however, no reason why any 
_ them or any group of them is entitled to other party should not pay its own costs. 
“have the share there stated divided off and It is, therefore, ordered that Kutubuldin 
‘to be put in separaté possession of it. The shall pay all the costs of K. S. Fayazuldin - 
simplest way, and indeed probably the only and his legal representatives in Civil Suit 
way, of doing this would be to puf up each No. 38 of 1909 and in First Appeal No. 69-B 
item of property to auction; with a right of 1921 and that all other costs in both 
reserved to any person or group at present Courts shall be paid as incurred, both. in 
in possession of ‘it to preempt it at the that suit and appeal and in. ail the others.- 
highest bid. š “ Z. Ket ` Decree set aside. 
The question of the proper apportion- . eae 


Genealogical Table. 
KHAWAJA papan 








f ote re \ 
Khwaja Muhammad, h i EN a Khwaja Ahmad 
(d. 1875) . | | 
( : 5 a Na 
i Badrulain (4) = Ambu Begam (3) . Moizuldin. Amir Begam (2) _ 
t (d. 1910) . (&. 1915). =K. B. Badiuldin, 
' a (d, 18-19-04) 


Haji Beg 8) = Mir Basharat Ali (7). 
ji Begam (8) 7 : asharat Ali (7) (See under Badiuldin). 








f | ) ; ) 

K. B. Badi- Ikram- Munir- Aziz Se Amtu Wazir Begam, 
uldin (1)=Amir Begam uldin=Shahzadi uldin. Gulam Ali, | Begam (3) = Badrul- (d. 1912). 
(d. 1818-042). (d. 1900) Begam. (d: 1900) 


d. 1915) | din (4 
( 4 oa. 190). 





: [ | \ - Haji Begam (8)= KA 
= ‘Mir:Basharat Ali(7)= Huseni Qadir Mir.Basharat Ali (7) 
- Haji Begam. ‘Begam. Begam i $ 


Bahaduldin, (¢ 1905) 











(ae Poe A 
Nizamuldin. TImnamuldin. Ahmad Miyan.- Fatma Begam. 
f ae | ) 
e”; Moinuldin, i Fasihuldin. Shrafulnisse Yasin Begam Kabel (5) 
( | ] ] } 

Allahwala. Sultan Begam. Moti Begam. Tariqat Nur Jahan 

l - „Begam. . Begam. 

a e a a ; Da ) 
K. S, Fayazuldin, ... Kutubuldin (5)= Yasin Habib Begam. Rabia Begam = Sayid Mahmud, 

(d. 8-1-22) i Begam, (6) (d. 1801) 


l (d. 1912) 


1 Ton ae. 4 | 
“(Ses under Yasin Begam (6) ) Sayid (ana Sayid Sayid Asad, 
Masud. 





: | F 
clase makian. Aziz Begam Samdani Begam. 
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MADRAS HIGH COURT. 
O1vit Revision Prerrrion No. 600 or 1923. 
July 21, 1925. 
Present: —Mr. Justice Viswanatha Sastri. 
VALLIAMMAL AMMAL—Puarntisr 
— PETITIONER œ 
ie : versus . 
MALATAMMAT AMMAL AND anoTHER— 
. DEFEN DANTS—RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. IA, r.9 


—Dismissal for default—Plaintiff’s husband present | 


with witnesses—Restoration—Suficient cause. 

Plaintiffs husband was conducting a suit on her 
behalf. On the date of hearing he was present in 
Court with her witnesses and when the case was 
called he went to bring her Vakil “who was engaged 
in another Court, but meanwhile the suit was dis- 
missed in default : 

Held, that there was sufficient cause for non-ap- 
pearance and the suit ought to be restored. 

Majidunnessa Bibi v. Amnessa, 24 Ind. Cas. 826, dis- 
tinguished. f 


Petition, under ss. 115 and 151 of Act V 
of 1908 and s. 107 of the Government of India 
Act, praying the High Court to revise the 
order of the District Court, Tinnevelly, 
dated the 30th December 1922, in C. M. A. 
No. 27 of 1922, preferred against that of 
the Court ‘of the Additional District 
Munsif, .Tinnevelly, dated the lst May 1922, 
in I. A. No. 894 of 1921 in .O. S. No. 429 
- of 1921. ‘ i 

Mr. A. Swaminatha Iyer,. for the Peti- 
tioner. 

Mr. P. V. Krishnaswami Iyer, for the 
Respondents. i 


JUDGMENT.—Petition by appellant 
(plaintiff) to revise the order of the District 
Judge of Tinnevelly,in C. M, A. No. 27 
of 1922, preferred against the order of the 
Additional District Munsif of Tinnevelly 
“in 1, A. No, 894 of 1921 in O. S. No. 429 

of 1921. wee 

The suit was dismissed as plaintiff and 
her Vakil were absent, and an application 
made the next day under O, IX, r. 9 of the 
0. P. ©. was also dismissed on the ground 
that no proper cause was shown for plaint- 
iff's failure to appear. This order was con- 
firmed in appeal. . 

Plaintiff is a female said to be aged 21, 
and it was her case that her husband was 
in Court with her witnesses on the day in 
question that her Vakil was actually en- 
gaged in another Court, that when the 
case was called on at4 p,m. her husband 
went to call the Vakil and that the suit was 
dismissed. These allegations are practi- 
cally conceded by the District Munsif in 
his order, But he seems to think that they 
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do not justify the restoration of the suit, 
and he relies on a case reported as Majid- 
‘unnessa Bibi v. Amnessa (1). Plaintiff did 
not rest her application solely on the ground 
that she was a woman, and so’the case re- 
lied on has no application. Her husband 
was present in Court with her witnesses 


and when the case was called on he went | 


to bring her Vakil. Plaintiff had, therefore, 


done all that lay in her power to have the’ 


case proceeded with. The Vakil 
have been at fault in not being present 
when the case was called. But for his 
absence it appears tome to be very hard 
to penalise plaintiff. I allow the revision 
petition and set aside the order of the 
Court below. The District Munsif will re- 
hear the suit. 

The petitioner will pay respondent's 
costs in this Court. 
Court will abide and follow the result. 


Y. N. V. Petition allowed. 
Z. K. a 
(1) 24 Ind. Gas. 826. 


RANGOON HIGH COURT. 
Crvin MISOELLANEOUS APPEAL No. 138 
oF 1925. 

_ August 19, 1925. 
Present:—Mr. Justice Rutledge, Chief 
Justice, and Mr. Justice Brown. 

P. ABDUL GAFFOR—Dzsrenpayr— 


APPELLANT 
` versus ‘J 
Tus OFFICIAL ASSIGNEE—Piawmrire— 
RESPONDENT. 


Presidency Towns Insolvency Act (III of 1909), s. 8 
(2) (4)-Letters Patent (Ran), s. 18—Insolvency-— 
Order refusing to issue commission, whether judgment 
-—Appeal, whether lies. 

An order of the Insolvency Judge refusing to issue 
a commission does not determine any right or liabil- 
ity, it merely paves the way for such determination 
and is nothing more than a step towards obtaining a 
final adjudication. It is not, therefore, a “judgment” 
within the meaning of cl. 13 of the Letters Patent 
(Rang.) and is not open to appeal. [p. 212, col. 1] 

Appeal from an order of the Insolvency 
Judge in Case No. 250 of 1924. 

Mr, Aiyangar, for the Appellant, 

Mr. Jeejeebhoy, for the Respondent, 

JUDGMENT.—This is an appeal from 
an order of the Judge sitting in Insolvency 
on the Original Side in Insolvency Case 
No. 250 of 1924 The order is as follows:— 

“The application for commission is re- 


might. 


Costs in the lower - 


~ 


sis 
fused and ce case will proceed on the ordi- 


nary lines. Further hearing will be adjourn-: 


ed to next insolvency day.” 

As a preliminary objection was taken on 
behalf of the respondent that no appeal lies 
from this order, we have heard Mr. Aiyangar 
solely on this point. 

The learned Advocate does not contend, 
and cannot contend, that such an order 


comes under any of "the heads enumerated f 


‘in O. XLIII, rel, of the ©. P. C. He rests 
his claim on the. Presidency Towns Insol- 
vency Act, s, 8, sub-s. (2), cl. (b) read with 
s. 13 of the Letters Patent of this High 
Court. Clause (b) runs: “An appeal from. 
an order made by a Judge in the exercise of 
the jurisdiction conferred by this Act 
shall lie in the same way and be subject to 

. the same provisions as an appeal from an 
order made by a Judge in the exercise of 
the ordinary original civil jurisdiction of 
the Court.” For an order made in exercise 
of the ordinary original civil.jurisdiction to 
be appealable, it must come either under 
O. XLIII, r. 1 or be a judgment within the 
meaning of s. 13 of the Letters Patent, so 
that for the purpose of this application the 
appellant must establish that it is a judg- 
ment within the méaning of s, 13. 

Certain decisions of the Madras High 
Court have been cited in support of the 
latter contention, namely, Maruthamuthu 
Pillai v. Krishnamachari (1), R.v. R: (2) 
and Veerabadran Chetty v. Natararaji 
Desikar (3), in’ one of which the refusal to 
issue a commission was held to be a judg- 
ment within the meaning of s.15 of the 
Madras High Ccurt Letters Patent. 

We are unable to agree with these judg- 
ments. Themost recent decision upon what 
isa judgment within the meaning of s. 13 
of the Letters Patent isa judgment of this 
Bench in the case of Yeo Eng Byan v. 
Beng Seng and Co, (4). The Chief Justice, 
Sir Sydney Robinson, atepage 473* states:— 
“Tagree that ‘a decision which affects the 

© merits of the question between the parties 
by determining some right or liability may 
rightly be held to be a ‘judgment,’ and I 
think that an order which merely paves 
the way for the determination of the ‘ques- 
tion between the pae cannot ‘be’ con- 


_ (1) 30 M. 143. 

(2) 14 M. 81; 5Ind: Dec. (x. 8.) 63. 

(3) 28 M. 28, 14 M. L. J. 329, 

„ (4) 84 Ind. Oas. 291; 2 R. 469; A. 1. R. 1925 Rang. 
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sidered to bea Gudgment;* nor can a mere 
formal order merely regulating the proce- 
dure in the suit, or one which is nothing 
more than a step towards obtaining a final 
adjudication.” Weare in agreement with 
this statement of the law, and, applying it 
to the present case, the "refusal to issue a 


‘commission was a matter within the discre- 


tion of the Insolvency Judge. 

While it may have an important effect. 
in the final determination of the question at 
issue, it cannot be said to determine any 
right or liability. At the utmost it paves 
the way for such determination and is noth- 
ing more than a step towards obtaining a 
final adjudication. 

We are consequently clearly of opinion 
that no appeal can lie from such an -order 
as the one impugned in this case, 

The appeal must accordingly be dismiss- 
ed with costs, which are to be ` taxed by 
the Taxing Master under r. 4 (b) as between 
Advocate and client. 


Z. K. Appeal dismissed, 


eed 


NAGE JUDICIAL COMMIS- 
SIONER’S COURT. 
Seconp Cryin APPRAL No. 485 or 1925. 
October 27, 1925. _ 
Present :—Mr. Hallifax, A, J. ©. : 
NARAYANDAS—Pramwrirs—Apreztant 


PANDURANG Dernoini- RESPONDENT, 
Loan—Akda given by. creditor to debtor on third 
person—Consideration. 
Defendant borrowed a sum of money from the 


plaintiff; the latter paid a portion, of the amount in, 


cash and for the balance gave an akda to the defend- 
ant on one Q. The latter honoured the akda and 
gave a credit to the defendant for the amount men- 
tioned in the akda. Thereafter the defendant drew 
on Q against that amount for various sums. In a suit 
by the plaintiff to recover the amount of the loan from 
the defendant: 

Held, that the plaintiff had paid the full amount 
of the loan to the defendant as soon as Q had given 
credit to the defendant for the amount of the akda 
and that the plaintiff was, therefore, entitled-to recover 
the pomt of the loan from the defendant. [p. 913, 
col. 

Second appeal against a decree of the 
District Judge, Wardha, dated the 22nd 
August 1924, arising out of the decree of 
the Sub- -Judge, Arvi, dated the 23rd Feb- 
ruary 1924. 

Mr. S. K. Barlingay, for the Appellant. 

Mr. T. J. Kedar, for the Respondent. 

JUD GMENT,—The defendant-respond- 
ent, Pandurang, borrowed Rs. 1,000 from 


-~ 


[93 E O. 1928] 

the plaintiff-appellant on the 2nd of Septem- 
ber 1920. The plaintiff paid him Rs. 264 
in cash and gave him an akda, a sort of 
negotiable cheque, for Rs. 736 on Quadir 
Bhai. The defendant took the akda to 
Quadir Bhai, who credited him and debited 
the plaintiff with the amount stated in it, 
and thereafter the defendant drew on 
Quadir Bhai against that amount for 
various sums. 
.-In the lower Appellate Court it has been 
held that the plaintiff has failed to prove 
that three sums. amounting to Rs. 200 
were actually paid by Quadir Bhai to the 
defendant, as Quadir Bhai alleges and 
his account books show, and also that a 
sum of Rs. ,103 still stands in Quadir 
Bhai’s books to the credit of the defendant. 
For that reason the sum {payable by the 
defendant to the plaintiff has been reduc- 
ed by Rs. 303 to Rs. 697. 

It is impossible to see how the defend- 
ants drawings on his deposit of Rs. 736 
with Quadir Bhai concern the plaintiffs. 
The latter paid the money as soon as Quadir 
‘Bhai made the credit and debit entries in 
his books, and the rest is a matter between- 
the defendant and Quadir Bhai. The 
matter is too simple to require explanation 
and alsoto admit of easy explanation. 

The. decree of the lower Appellate Court 
will be modified by the substitution of 
Rs, 1,000 for Rs. 697 as the amount payable 
by the defendants to the plaintiff and carry- 
ing interest as ordered. The defendants 
will pay the whole of the costs incurred by 
the plaintiff in all three Courts. 

Z. K. ; Decree modified, 


BOMBAY HIGH COURT. 
LETTERS PATENT APPEAL No. 10 or 1923. 
September, 1925. 
Present:—Mr. Justice Fawcett and 
Mr. Justice Madgavkar. 

BAPU HAMBIRA PATIL—PLAINTITF— 


APPELLANT 
versus 
SHA NKAR BHAU PATIL—Dzrenpant— 
RESPONDENT. 
Hindu Law—Joint family—Par tition—Father, 


power of, to effect partition among minor sons. 

Under the Hindu Law a father has power to effect a 
partition of family property inter se amonest his 
minor sons in his own lifetime. Lp. 214, col. LJ 

Lettera Patent Appeal against an order of 


Mr, Macleod, C. J summarily dismissing 
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Second Appeal No. 79 of 1923, from the 
decision of the First Class, Subordinate 
Judge, A. P. at Satara, in Appeal No. 196 
of 1921, reversing that ‘of the Subordinate. 
Tag, ‘at Islampur, in Civil Suit No. 93 of 


ae S. Y. Abhyankar and H. B, 


‘Mandavle, for the Appellant. 


Messrs. S. B. Jathanand K. N. Koyajee, 
for the Respondent. 

JUDGMENT.—The plaintiff's father 
Nana had two wives and sons by each wife. 
During the minority ofall the sons he exe- 
cuted a deed of partition partitioning his 
own share and that of each of the sons 
inter se. Both the lower Courts held that 
he had power to effect such a complete par- 
tition and agreed that it had been acted. 
uponinter se by the sonsof the younger 
wife Tai. The lower Appeliate Court held 
that it had also been acted upon inter se by. 
the appellant and his brothers, the sons 
of his elder wife Yesa, In appeal it is 
contended for the appellant, firstly, that 
the father hadno such power to effect a 
partition inter se- among the minor sons, 
and secondly, that the conclusion of the. 
lower Appellate Court that it had been 
acted:upon among the sons of Yesaomitted 
to take two material facts into considera- 
tion, namely, certain acquisition of pro- 
perty by the father which had gone to the 
shareofone of the sons, Appa, and second- 
ly, the joint advance ‘taken for the con- 
struction of a well. 

The second question is, inour - opinion, a 
question of fact. The latter circumstance 
as regards the well has, as a matter of fact, 
been considered by both the Courts, and the 
other circumstance is not decisive. Benami 
transactions are not uncommon, and it 
may well be that, the purchase was benami. 
by the father. In any case that. single 
circumstance would not justify us, in the 
‘face of the other e*idence, in allowing the 
finding of the lower Appellate Court to be 
questioned. But as a matter of fact the. 
sons of Yesa inter se had also acted upon 
the partition and had enjoyed the proper- 
ty separately. The appellant Bapu had in. 
a previous litigation himself admitted the 
partition inter se among the sons of Yesa 
and had based his claim upon it. 

The only question which remains, there- 
fore, is the question of law, namely, the 
power of the father to effect a partition 
inter se amongst the minor sons in his own 
life-time. There is no reported decision 
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on the point in this Presidency. For the 
appellant reliance is placed on the opinion 
expressed by thelearned authors of West 
.and Buhler (p. 617), but that opinion is not 
supported by any text. The definite text 
of Yajnavalkya, placitum 114, says: “If the 


father makes a partition, let him separate | 


his sons at his pleasure and either separate 
the. eldest with the “best share or if (he 
choose) all may be (made) equal sharers.” 

It is followed by other texts on the subject 
of such a partition, and on the authority of 
that text, it has been held by the Madras 
High Court in Kandasami v. Doraisami 
Ayyar (1)acase which resembles the pre- 
sent, that the father with two wives 
effecting a partition among the sons and 
himself had the power for which the res- 
pondents contend. That such a power may 
exist appearsto be implicitly conceded in 
the decision of their Lordships of the Privy 


Council in Ramkishore Kedarnath v. Jai- 


narayan Ramrachpal (2). There it was also 
laid down that sucha partition with the 
uncle or stranger may be questioned by 
the sons. On the authorities as they stand 
“ib appears, firstly, that the father has such 
a power of partition; secondly, that it is 
open, to the sons on attaining majority to 
re-unite and remain united if they prefer; 
and thirdly, itis open to them on attain- 
ing majority to question the partition if 
they feel aggrieved by the shares as actual- 
ly effected by the father. And in fact 
considering the circumstances of the joint 
family and the powers of the manager in 
generaland the father in particular, it is 
clear that some such power is necessary in 
order to prevent subsequent disputes and 
litigation. That in fact is the object pro- 
fessed by the appellant’s father in this 
ease. He had two wives and sons by each, 
and he expressed apprehension of disputes 
between them upon his death and, therefore, 
professed to effect the present partition 
not only of his own share but of the shares 
of each inter se. 

The Appeal No. 459 of 1923, therefore, 
fails and both the appeals must be dismis- 
‘sed with costs. 

Z. K. Appeals dismissed. 

(D 2 M. 317; 5 Ind. Jur. 35271 Ind. Dec. (N. 8.) 


(2) 20 Ind. Cas. 958; 40 C. 966; Aya W. N. 661; 
14 M. L. T. 163; 17 O.W. N. 1189; 18 ©. L. J. 237; 15 
Bom. L. R. 867; 11 A. L. J. 865; 25M. L.J. 512; 10 N. 
L, R. 1; 401. A. 213 (P. C), 


` JIVRAJ LAKHAMAL V. DINANATH & Co. 


(93 1. 0, 1926] 


_ SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
ORIGINAL Civit JuRispiction Suit No. 568 
oF 1925. 

* July 16, 1925. 

Present:—Mr. Kennedy, J. C. 
JIVRAJ LAKHAMAL AND oTHERS— 
PLAINTIFFS 
Versus 
DINANATH & Oo.—DEFENDANTS. 

Civil Procedure Code (Act V of 1908), O. I, r. 1— 
Parties—Same person whether can be plaintiff and 
defendant in different capacities. 

In certain circumstances it is possible for. the same 
person to be the plaintiff and also defendant even 
in actions where it is not possible that all the ques- 
tions arising between the plaintiff-defendant and his 
brother defendants should be adjudicated. For instance, 
where one of the trustees of an insolvent gets in sums 
due to the estate of the insolvent and credits them in 
his own name in a firm of which he isa member, he 
can join the other trustees in a suit to recover the 
sums from the firm. [p. 215, col. 1.] 


Mr. Kundanmal Dayaram, for the Plaint- 
iffs. 

Mr. Fateh Chand Assudomal, for the De- 
fendants. 


JUDGMENT.—This suit is filed by 
five plaintifis a representative body of 
trustees by a certain insolvent to get in and 
to realize his estate and distribute it among 
his creditors. And: the defendant is the 
firm of Dinanath & Co., who are to pay 
certain money to the plaintiffs. The books 
of the defendants’ firm show credit balance 
in favour of the second plaintiff to the ex- 
tent of Rs. 1,226-8-0. Normally the plaintiff 
would be entitled to recover that amount 
from the defendants, 

The difficulty arises in this case, there- 
fore, on the first issue, none of the other 
issues being contested. The difficulty is 
because the second plaintiff who is the 
principal plaintiff is himself a partner in 
the firm of Dinanath & Co. In his capa- 
city of trustee of, the insolvent he got 
in sums due to the” estate and he credited 
them in his own firm in his. own name. 
Thus heis one of the plaintiffs in his re- 
presentative capacity as one of the board 
of the trustees managing the insolvent’s 
estate and also a defendant being a partner 
in the firm of Dinanath & Co. It might 
be argued that it is nut necessary for him to 
come to Court. If thé firm owes the money 
to the trustees itis his duty personally as 
agent for his firm at once to pay the sum 
to the trustees and if the sum was not due, 
he has novright to sue. 

The old rule of the .Common Law, is 


[9 
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pretty strict in this matter thatit isim- 
possible in any case for the plaintiff also 
to be a defendant, however, wide the 
difference might be in the capacities in 
which the plaintiff is suing.and is being 
sued. But the equitable Courts will allow 
such suits only on condition that the suit 
should be of such a nature that full justice 
should be done between all parties in the 
` guit itself. In modern times there has been 
a great relaxation of the strictness of the 
Common Law rule. Soin some circumstances 
it is possible for the same person to be the 
plaintiff and also defendant even in actions 


where itis not possible that all the questions’ 


arising between the plaintifi-defendant and 
his brother defendants should bé adjudicat- 
ed. 

In the present case there does not seem 
to me that there is any valid reason why 
the plaintiff should not be allowed to sue 
in his representative capacity. It would not 
be permissible to allow him to defraud his 
partners by obtaining a decree against them 
for his own personal behalf whilst it is 
elsewhere under adjudication as to whe- 
ther a debt is not due by him to the 
partnership in the partnership work. But 
at the same time it does not seem right 


that the creditors of the insolvent whose` 


estate is being administered by this board 
of trustees should be kept out of their just 
dues by the fact that one of the trustees 
acted improperly as such trustee by invest- 
ing funds in his own firm. And I cannot 
see that a decree ir this suitin favour of 
plaintiff can in any way prevent the settle- 
ment of accounts taking place in the part- 
nership suit which is said to be going 
on elsewhere. This amount is claimed by 
Girdharilal not as a partner and this sum 
. forms no part of the partnership assets but 
may be regarded as a loan or deposit made 
by Girdharilal to his firm. I must confess 
that there is lack of* authorities on the 
subject, so that there is certain amount of 
doubt as to whether this suit is good. But 
on the whole, I think there is nothing in 
equity and good conscience which should 
prevent mefrom decreeing that the plaintiffs 
are entitled to recover this amount. 

I, therefore, give the plaintiffs a decree in 
the amount of Rs. 1,226-8-0 with interest 
at 6 per cent. per annum on the principal 
amount from the date of closing the. account 
to the date of payment against the defend- 
ant firm through defendant No. 1. But I 
add to this: decree a stipulation that the 
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decree should not be executed without fur- 
ther orders of the Court which order will 
take a form by which it would be guaranteed 
that the amount, if recovered, should be 
applied to the trust purposes and not for 
the personal benefit of Girdharilal and I 
reserve the Executing Court the full powers 
to put the decree-holder to any conditions 
which may be .necessary for the purpose of 
effecting that end. . : 

Plaintiffs must have costs. It was open 
to the defendants to pay the amount into 
Court: but they did not do so. 


Z. K. Suit decreed. 


BOMBAY HIGH COURT. 
SEconp CIvIL APPEAL No. 405 or 1924. 
September 25, 1925. 

Present :—Sir Norman Macleod, KT., 
Chief Justice, and Mr. Justice Coyajee. 
BHIMANNA KUMAJI SONAR 
AND ANOTHER—PLAINTIFFS— APPELLANTS 


P versus 

VENICHAND FATTECHAND GUJAR 

AND OTHERS—DEFENDANTS— RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Arts. 60, 69— 
Deposit and loan, distinction between—Private banker 
—Suit to recover deposit— Limitation. 

A man might become a banker, or place himself in 
the position of a banker, with regard to a particular 
customer, and if the dealings between the lender and 
the borrower are such that the Court is satisfied that 
it could'be said that the borrower is in the position of 
a banker to the lender, then the money so Ient 
could be considered as a deposit. [p. 216, cols. 1 & 2.] 

Plaintiff lent money to the defendants at a low 
rate ofinterest and the defendants lent out that 
money and other money deposited in a similar fashion 
ata higher rate. lna suit by the plaintiffto recover 
his money from the defendants : : 

Held, that the business carried on by the defendant 
was in the nature of a banker's business and that the 
suit was governed by Art. 60 and not, by Art. 69 of 
Sch. I to the Limitation “Act. |p. 216, col. 2.) 

Second appeal from a decision of the 
First Class Subordinate Judge, A. P., at 
Sholapur, in Appeal No. 242 of 1921, revers- 
ing that” of the Subordinate Judge at 
Sholapur, in Oivil Suit No. 1721 of 1920. 

Mr. P. B. Shingne, for the Appellants. 

Mr. N. V. Gokhale, for the Respondents. 

JUDGMENT.—The plaintiffs filed this 
suit to recover Rs, 800 and interest from 
the defendants, which were deposited with 
the defendants hy their uncle Vasudeo. 
They alleged that Vasudeo used to deposit 


his savings in the defendants’ shop from 


: $16 


before..1907, for. which . a. pass-book .was 
given’:to : Vasudeo “in ` which : the’ deposit. 
amount and its interest were entered by him, 
asi also the ‘amounts withdrawn; that: on 


October 27, 1916,.a balance was struck. 


showing ‘Rs,:800 :due- from: the. defendants: 
and: that. notice. was given. to -re:pay on: 
October:15, 1919... Vasudeo-himself : died. in. 
July. 1918tand: the plaintiffs claim: under ‘a 
Will made by Vasudeo whereby this deposit: 
amount was devised tothem:. ~. 

o’The. principal: defence raised. by. the de- 
fendants was that. the ‘plaintiffs’. claim: .was: 


. barred by liniitation. That question would 


depend on whether Vasudeo’s money was 
lent to the defendants or deposited with 
them. 
The Trial Court found that there was a 
deposit and gave a decree to the plaintiffs, 
On appeal that decree was reversed. The 
Judge. SAPB: ET bl e acre DF 
“The deceaséd. Vasudev. 


e bc; 


was a’ goldsmith 


“and handed sitms of: money. which defend- 


ant No.: Lenteréd -in:a-.book-EEx, 29. ` AIl 
sums-recéived from ; Vasudev .and paid ‘to 
him are entered in ‘Hx.;29.- , This book is 
described - by.the «learned Trial Judge as 
being in the nature of-a pass-book issued 
by‘*Post Office ‘Savings’ Bank: -I have ex- 
amined: the. book and find “thatit is -not 
unlike akhata with regard to dealings with 
a'tradér and resembles a khata more than 
a-pass-book. ‘Interest is, calculated and 
credited at the end :0f every commercial 
year as-in the case of ordinary khatas,.”” - 

:, Thé Judge considered it was a case of an 
ordinary .khdid, but a khata is generally in 
favour of the trader who..charges interest 
for the arounts due by his customers. “As 
this account. was always in favour of the 
lender, it certainly. might be considered,that 
Vasudev was depositing his savings at a, 
low rate of'interest with the defendants as 
hig bankers, and that Ex. 29 was really in 
thé nature*of a pass-lsook:: Article 60 of 


. the Indian Limitation Act was aménded by 


the Act: of 1908, so as to. make it. clear that 
a; customer's money. in the. hands of his 
banker and -payable on demand was.a 
deposit. `-It is not necessary ‘to prove that 
the defendants were carrying ‘on. business 
only as bankers....A- man might become a 
banker, or place, himself in the position cfa 
banker, with regard to a particularcustomer, 
and if the;dealings between the lender 
and the borrower are such that the Court 
is satisfied that it could be said that the 


hoyrower'is in the -position of a banker to 
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the lender, then. the money so lent could be 
considered as a. deposit. 

“Now, in this case, the evidence shows that 
Vasudev was lending money to the defend- 
ants at a lew rate of interest and the de- 
fendants were lending out that money, and 
other money deposited in a similar-fashion, 
at a higher rate... It was exactly in the 
naturé of banker's business, We, there; 
fore, are.of opinion that on the facts of this 
case the defendants were Vasudev's bankers, 
and Vasudev deposited his moneys with 
the defendants, so that Art. 60 of the Indian 
Limitation Act applies, and not Art. 69. 


‘We, therefore, allow the appeal and restore 


the decree of the Subordinate Judge with 
costs, throughout, 
Z. K. 


Appeal allowed, ` 


—— ee 


- PRIVY COUNCIL. 3 
. APPEAL FROM THE ALLAHABAD Hien Court, 

|. .. December 4, 1925. 7 
-- Present :—Lord Shaw, Lord Phillimore, 

” Sir John Edge and Mr. Ameer Ali. 

JAWAHIR SINGH— DEFENDANT—- 
wt APPELLANT 
i versus 
-UDAI PARKASH AND OTHERS— 
. PLAINTIFFS —RESPONDENTS, Baa 

-Hindu Law—Joint family ~ Sale of family property 
by father to pay off..antecedent debt—Debt paid off 
from other funds—Sale, whether binding on sons. 

A Hindu father agreed to sell certain family pro- 
perty i order to pay off an antecedent. debt. The 
debt was, however, eventually paid off from other 
moneys and the sale consideration when received was 
not applied towards the discharge of the debt: 

Held, that the sale was not binding on the sons of 
the vendor. [p. 218, col. 1.] oo ots y 
: Appeal froma decree of the Allahabad 
High Court, dated the 3rd July 1922. 

-- Mr. B. Dube, for the Appellant. 

a, - JUDGMENT. . ; 

Mr.. Ameer Ali.—This is an ex parte 
appeal from a decree of the High Court 
at Allahabad dated the 3rd July, 1922, and 
arises oùt of a suit brought by the plaintiffs 
on the, 14th September-1919, for a declara- 
tion that a sale effected by their father, 
Harbans Singh, in 1906, in favour of one 
Dalip Singh, was not justified by any such 
necessity as would validate the lransaction 
against the other members of the joint 
family of which Harbans Singh was the 
head. Dalip Singh's interests, have heen 


-acquired-by.the present appellant, Jawahir 


[93 I. O. 1926} 
Bingh: The Trial Judge held that the 
plaintiffs had not made out a sufficient case 
to invalidate the sale to Dalip Singh. He 
was also of opinion that the plaintiffs’ 
claims were barred by the Statute of 
Limitation (Act IK of 1908) as Fateh Singh, 
their eldest brother, had attained majorily 
Tong ago and had not questioned the sale. 
He accordingly dismissed the plaintiffs’ suit. 

On appeal to the High Court the learned 
Judges overruled the plea of limitation. 
‘They relied on the decisions.of their own 
Court [Vigneswara v. Bapayya (Land Dorai- 
sami Sirumadan v. Nondisami Saluvan (2)] 
and differing from the view taken by the 
Madras High Court on which the Subordi- 
nate Judge had rested his judgment, they 
held that the conduct of Fateh Singh, the 
eldest brother, did not affect the undoubted 
rights of the plaintiffs. They also held 
that, save and except Rs. 1,400, the defend- 
ant-appellant had failed to.establish that 
the consideration for the transfer of the 
property to Dalip Singh was for any such 
necessity as would make the transaction 
valid against the sons. They accordingly 
set aside the order of the First Court and 
‘made a decree in favour of the plaintiffs 
for recovery of the property in suit, subject 

-to their paying into Court within three 
months from the date of their decree, for 
- the benefit of the defendant, Jawahir Singh, 
. the sum of Rs. 1,400. They further directed 
that if payment should not be made within 
the prescribed period the suit should stand 
dismissed with costs throughout. 

From this decree Jawahir Singh has 
appealed to His Majesty in Council. The 
same contentions that were urged in the 
High Court have- been advanced before the 
Board. It becomes necessary, therefore, to 
set out some of the facts which have either 
“been established or admitted in these pro- 
ceedings. : 

Harbans Singh, the father, at the time he 
sold the property to Dalip Singh, owned a 
moity of the village of Shikohpur, in the 
District of Meerut. The property was ad- 
mittedly ancestral, in which his sons were 
jointly entitled. The family consisted of 
himself and three sons, the eldest of whom 
Fateh Singh, is defendant No. 3. 

Sometime in 1900 Harbans Singh became 
involved in debt, and he appears to have 


of 16 M. 436; 3 M. L. J. 216; 5 Ind. Dee. (x. s.) 
1010. 
(2) 21 Ind, Cas. 410; 38 M. 118; 25 M, L, J, 405; 14 


id . + 


? 
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executed a mortgage of the property in 
favour of three money-lenders, Girwar 
Singh and two others. In order to dis- 
charge this debt Harbans Singh entered 
into negotiations with one Udai Singh. for 
the sale of the family property.. A sale- 


deed was actually drawn up .in his favour . 


fora consideration of Rs. 13,000. There- 
upon Dalip Singh put forward a claim of 
pre-emption in respect of the property that 
was going to be sold. His right of pre- 
emption was based on the village custom 
which, being questioned, came before the 
Court and was judicially affirmed. The 
price of Rs. 13,000 was fixed for the joint 
family’s moity. The pre-emption decree in 
favour of Dalip Singh bears date the 27th of 


August 1906. Dalip Singh,it is admitted, 


paid Rs. 13,000 to Harbans Singh, which 
he unquestionably appropriated to his own 
use. It further appears that whilst the pre- 
emption suit was proceeding the debt to 
Girwar Singh and the two other money- 
lenders was admittedly paid off. At the 
time of the pre-emption sale Harbans Singh 


executed a receipt for Rs. 13,000, dated the. 


19th of December 1906, in favour of Dalip 
Singh, stating the particulars of the moneys 
received by him from Dalip Singh. : 
Ags the learned Judges of the High Court 
point out, save and except the third item in 
the receipt relating to a promissory note 


for Rs. 1,000, dated 30th March, 1904, exe- - 


cuted by Harbans in favour of Dalip 
which together with interest, amounted to 
Rs. 1,400, it showed no consideratien of an 
antecedent character so as to make it bind- 
ing on the sons. With reference to this 
part of the transaction the learned Judges 
say as follews :— 

“What weare concerned with is the posi- 
tion of Dalip Singh, who deliberately took 
it upon himself to trust himself into this 
matter by asserting his claim to pre-empt 
the sale. He, therefore, made himself liable 
for any legal consequences which might 
result from the, fact that he was intermeddl- 
ing with a sale contracted by a Hindu father 
who had minor sons living jointly with 
him. He handed over Rs. 2,000 to Harbans 
Singh in cash on December 19th,. 1906. He 
arranged with certain other persons to pay 
Harbans Singh Rs, 5,000 more in cash and 
he gave Harbans Singh a mortgage of pro- 
perty of his own for Rs. 4,600, the con- 
sideration of which was set down as forming 
part of the Rs. 13,000 which he was bound 
to pay under the-decree in the pre-emption 
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suit. There remains only a small sum of 
Rs. 1,400 which wasset off against an an- 
tecedent debt, that is to say, against money 
previously advanced by Dalip Singh to 
Harbans Singh, not on the security of any 
alienation of joint family property in the 
. hands sf the latter, but on a simple pro- 
missory note. The date of this promissory 
note was more than % years prior to thé 
execution ofthe receipt of December 19th 
1906. There seems no reason to doubt that 
there was real disassociation in fact as well 
as in point of time between the two trans- 
actions.” `. 

It is contended that certain expressions 
used by their Lordships in the case of 
Sahu Ram Chandra v. Bhup Singh (3) that 
debts contracted by the father “in order to 
raise money to pay off an antecedent debt” 
support the view that in the present case 
the sale to Dalip Singh was to pay of an 
“antecedent debt,” viz, the money due to 
Girwar Singh and his associates. In their 
Lordships’ opinion the contention is wholly 
untenable; as the High Court point out, the 
.debt to Girwar and others had already been 
paid off: and no portion of the Rs. 13,000 
which Harbans Singh received from Dalip 
Singh was applied to its discharge. 

The doctrine of “antecedent debt” has 
been carried far enough; if the present 
contention is acceded to, it would mean that 
a contract for a loan which never was com- 
pleted, to pay off a previous debt other- 
wise discharged, would become “an antece- 
dent debt.” The contention is, on the face 
of it, absurd. ` 

On the question oflimitation their Lord- 
ships concur with the High Court. They 
are of opinion that there is no substance 
in this appeal and thatit should be dis- 
missed; but without costs, as there is no 
appearance on behalf of the respondents, 
and their Lordships will humbly advise 
His Majesty accordingly. 

Z. K. Appeal dismissed. 

Solicitor for the Appellant:—Mr. H. S. L. 
Polak. 

(3) 39 Ind. Cas. 280; 44 I. A. 126 at p. 133; 21 C. 
W. N. 698; 1 P. L. W. 557; 15 A. L. J. 437; 19 Bom. L. 


R. 498; 26 N. L. J. 1; 33 M. L. J. 14; (1917) M. W. N. 
439; 22 M. L. T. 22; 6 L. W. 213; 39 A. 437 (P. CO). 
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BOMBAY HIGH COURT, 
First CrviL APPBAL No. 224 or 1924, 
September 29, 1925. 
Present:—Sir Norman Macleod, Kr., 
Chief Ju8tice, and Mr. Justice Coyajee. 
HUSENSAHEB GAJBARSAHEB 
VAJIRNAIK AND oTHERS—PLAINTIFFS 
—APPELLANTS 


versus 
* HASANSAHEB SAYAD ABDUL: 
: —DEFENDANT— RESPONDENT. z 
Registration Act (XVI of 1908), s. 28—Place of 
registration—Property belonging to neither party in- 
cluded to give jurisdiction to Sub-Registrar—Registra~ 
tion, validity of. x 
Where an item of property which does not belong 
to either of the parties to a deed of transfer is includ- 
ed in the deed in order to give jurisdiction to the Sub- 
Registrar within whose jurisdiction such property is 
situate to registerthe deed, the transaction amounts to 
fraud on the registration law and the registration is 
not valid. |p. 219, col. 1.] L i 
First appeal from a decision of the First 
Class Subordinate Judge at Belgaum, in 
Suit No. 386 of 1915. 
Mr. D. R. Manerikar, for the Appellants, 
Mr. H. B. Gumaste, for the Respondent. 


JUDGMENT.—The plaintifs sued to 
recover by equitable partition as owners a 
one-third share in the suit property. They 
claimed: that the defendant-respondent had 
conveyed to them by a registered sale-deed 
dated November 16, 1924, his right to the 
extent of one-third in the inam villages 
mentioned in the deed for a considera- 
tion of Rs. 5,000. The suit was filed in 
1915. The defendant denied the plaintiffs’ 
claim in toto and averred that it was false 
and fraudulent; that the plaintiffs obtained 
the sale deed sued on by misrepresentation . 
and by taking advantage of his helpless- 
ness, illness, ignorance and want of worldly 
experience; that the defendant did mot 
receive any amount from the plaintiffs for 
the sale-deed ; that the plaintiffs fraudu- 
lently got a certain site at Belgaum inserted 
in the sale-deed for the purpose vf getting 
it registered at Belgaum, though the site 
did not belong to the defendans ; and that 
accordingly the deed was null and void 
and must be treated as unregistered. 

The-plaintifis made all the tenants and 
occupants of the suit lands in the inam 
villages numbering ninety-four persons de- 
fendants in the suit with the result that 
there has been very great delay before the 
suit could be heard. These defendants were 
eventually discharged from the suit. The 
Judge found that the sale-deed sued on 
was not obtained from the defendant fraudu- 
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lently and without consideration, but he 
held that the deed was invalid on the 
ground of improper registration and dis- 
missed the plaintiffs’ suit. 


We think the case comes within the 
decision of the Privy Council in Biswa- 
nath Prasad v. Chandra Narayan Chow- 
dhury (1) following the decision in Ha- 
rendra Lal Roy v, Hari Dasidebi (2). The 
Judge found that the property situate 
“within the district of the Sub-Registrar 
of Belgaum did not belong to either party, 
that it was inserted by the party with the 
knowledge that it did not belong to the 
defendant, and that it was inserted for the 
purpose of giving the Sub-Registrar of 
Belgaum jurisdiction. That would be a 
fraud on the registration, and consequently 
there was no jurisdiction to entertain .the 
document. : 


It has beenargued before us that this is 
a case between a mortgagor and mortgagee. 
But the point goes to the root of jurisdiction 
of the Court and the Court is entitled to take 
cognisance of any fact which shows that the 
document before it has not been validly 
registered. Assuming for a moment that 
the appellants’ argument was correct, it 
would follow thatif a mortgagee filed a 
suit onan unregistered mortgage, and the 
defendant-mortgagor did not take advantage 
of the fact that the document was not re- 
gistered, the Court was bound to admit 
the document. But on a question of jurisdic- 
tion once it is shown that the Belgaum 
Sub-Registrar had no jurisdiction to register 
this document, it must follow that the 
Oourts have no jurisdiction to entertain the 
document because it has not been duly re- 
gistered. Apart from that, the document 
itself is a document of a thoroughly un- 
satisfactory nature. The defendant execut- 
ed itin favour ofthe plaintiffs who were 
to assist the defendant in certain litigation. 
The plaintiffs do not contend that they have 
paid any of the Rs. 5,000 which they 
promised to pay as consideration for the 
document. There is no reason, therefore, why 
we should assist the plaintiffs in getting 
` possession of one-third share in the suit 
property when they have paid nothing for 


1) 63 Ind. Cas. 770; 481. A, 127; 480. 509 (P. CO). 


2) 23 Ind. Cas. 637: 41 I. A. 110; .27 M. L.J. 80; 
(1914) M, W. N. 462; 16 M. L. T 6;18 O W. N. 817: 
19 ©. L. J. 484; 16 Bom. L. R. 400; 12 A. L, J. 774; 1 
1,. W, 1050; 41 0. 972 (P. 0). s 
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it or give them a‘decree fora specific per- 
formance of the agreement. 
The appeal will be dismissed with costs. 
Z. K. Appeal dismissed. 


. PRIVY COUNCIL. 

ÅPPEAL FROM TAE Patna Hien Court. 

December’ 4, 1925. ou 
Present :—Lord Shaw, Lord Phillimore, 
Sir John Edge, Mr. Ameer Ali and 
Lord Salvesen. 
MAHARAJ BAHADUR SINGH— 
6 APPELLANT 
f versus 
Seth HUKUM CHAND AND OTAERS— 
RESPONDENTS. 

Religious endowment—Pareshnath Hill—Jain com- 
munity—Swetambaras and Digambaras---Tonks an 
temples, user of—-Worship, right of. + 

The twenty older tonks and the shrine of, Gautama 
Swami on Pareshnath Hill are of ancient date and the 
holiness of these sites probably goes back to a time 
anterior to the division of the Jain community into 
Swetambaras and Digambaras. The Swetambaras, 
being the richer of the two sects, have re-built or 
largely improved the present buildings of the tonks 
and shrine, but the buildings being dedicated to the 
common use of both sections, this contribution by the | 
Swetambaras to the common religious buildings has 
conferred no exclusive right upon them. [p. 221, col. 1.] 

The four tonks commemorating the Tirthankars 
who attained Nirvana from different places in India 
were marked out and built upon by members of the 
Swetambara section as late as 1868, and are appro- 
priated to the exclusive use of members of that section. 
The Digambaras have also worshipped in these tonks 
but such worship has been carried on by permission 
of the Swetambaras. [p..221, cols. L & 2.] 

Ths same considerations apply to the temple of 
Jalmandil and the dharmsalas. [p. 222, col. è.] 

Appeal against the judgment and decree 
of the Patna High Court (Sir Dawson 
Miller, Kr., Chief Justice and Mr. Justice 
Ross), dated the 21st November 1922, in Mis: 
C A. No. 109 of 1921, printed as 71 Ind. 
Cas. 11. 

Mr. L. De Gruyther, K.C., Sir G. Lowndes, 
K. C., and Mr. B. Dybe, for the Appellant. 

Messrs, A. M. Dunne, K. C., E. B. Raikes 
and C. R. Jain, for the Respondents. 

JUDGMENT. h 

Lord Phillimore.—The circum- 
stances which have given rise to these con- 
solidated appeals from the High Court at 
Patna arẹ briefly as follows :— i 

The professors of the Jain religion have * 
been for avery long period divided into 
two sections, the Swetambara (white-cloth- 
ed) and the Digambara (clothed with the 
sky—an expression for the unclothed). 

The division is so ancient, that it is 
apparently uncertain whether it took place 
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some little time before or some little time 
after the Christian era. There is some 
suggestion in the papers before their Lord- 
ships that there are certain differences 
of doctrine, but the division is principally 
in matters of ritual and worship. Broadly 
speaking, the Swetambara after washing 
the sacred images, clothe them and. deco- 
rate them before wor8hip, while the Digam- 
bara remove all covering before they wor- 
ship; and.the ritual. which is applied to 
the images, is also applied to certain sacred 
footprints. | 

The Jains recognise 24 highly saintly 
personages—men who have attained salva- 
tion or Nirvana who are called Tirthankars 
(finders of the ford, across the river of 
death). These four and twenty are counted 
in many respects as higher than the gods 
or some of the gods in the Hindu Pantheon. 


Twenty of them are believed to have 
attained Nirvana in the present cycle of 
the world’s history'upon the Hill Parasnath 
in the district of Hazaribagh in’ Bengal, 
with the result that the hill is held in re- 
verence by Jains. The hill itself has some 
remarkable natural features, and rises into 
several peaks. Twenty spots apparently 
marked .out by natural features, are believ- 
ed to be places from which the 20 Tirthan- 
kars quitted earth; and at each of these 
spots, a footprint of the Saint is worshipped. 
There is a small enclosure. covered with 
a cupola, which at the.present moment is 
made of white marble. These spots have 
been sét apart from remote-antiquity. The 
four remaining Tirthankars quitted earth 
in other parts of India. -In respect of them 
conventional spots have been since the 
year 1863 set apart and treated in a simi- 
lar way. 


Upon the hill there are also a shrine to 
a lesser Saint called Gautama Swami, an 
important temple in one of the highest 
parts of the mountain—called Jalmandil, 
certain platforms set apart for religious 
contemplation and two dharamsalas or rest- 
houses for pilgrims, The hill is much fre- 
quented by pilgrims, who take the 24 shrines 
or Sa in regular order, worshipping at 

each. . > 

According to the tenets of the Digambara, 
this worship must be performed fasting, 
and the whole hill is so sacred that from the 
moment they set footon it, they must abstain 
from any office of nature, even spitting. The 
Swetambara do not so limit themselves, 
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For many years the Rajah of Palgunj,: 
in whose zemindari the hill is, appears to: 
have managed and kept in repair the tem- 
ples and tonks and to have taken the 
offerings from the pilgrims. But in 1872 
the Swetambara made an agreement with 
the Rajah for an annual payment, and pro- 
ceeded to take the offerings for themselves 
and to manage and keep in repair the 
sacred places. ; 


As time went on, differences'in respect 
of their different mode of worship and the 
confusion resulting from different sets of 
pilgrims desiring to carry out their own. . 
ritual led to disputes between the two sec- 
tions; and proceedings were taken to have 
a “record of rights” under the Chhota 
Nagpur Tenancy Act of 1908 established, A 
Record of Rights was-framed by the proper 
officer, and a table was drawn up in which, 
the whole hill was described as “ private 
unculturable land,” and then 48 items 
described as house, temple, tonk or plat- 
form, were enumerated, and the following 
description was added: f 

“Temple and dharamsala referred to in 
this khata 
the right to stay and to make puja (wor- 
ship) without the permission or opposition 
on the part of any person.” . 


Whether the words “temple” and, 
“dharamsala” referred only to the first — 
two items, or whether it was intended that 
the description should apply to-all the 
48 does not clearly appear. But whichever 
is the true construction, it was considered 
by the Swetambara to be unfavourable to 
them, and accordingly the present suit was 
instituted on their behalf, impeaching the 
record and claiming 

“(b) That it be declared that the defend- 
anis as also the whole Digambari sect of 
Jains have no right to worship in the 
temples on the Pareshnath Hill in Gadi. 
Palgunj, Sub-District Giridih, District 
Hazaribagh, without- permission of the 
Sitambari sect of Jains and in a mode not 
approved by them and that they cannot 
occupy the dharamsalas on the said Hill. 
without similar permission. 

“(c) That an order be passed directing 
the correction of the entry in the khas 
khatian of khewat No. 7 to the effect that 
the Digambaris sect of Jains can worship 
in the temples on the Pareshnath Hill only 
with the permission of the Sitambari 
Jains and in a modé approved by them and 


in which all the Jains have.. 
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can occupy the dharamsalas only with their 
permission.” 

When the case came on for trial, it was 
found that there were 31 edifices in dis- 
pute. Of these 5 (Nos. 26 to 30), which 
were structures or platforms for purposes 
of contemplation, were admitted to be ex- 
clusively devoted to the Swetambaras. In 
respect of the ‘20 tonks dedicated to or 
commemorating the 20 Tirthankars who 
found Nirvana from the hill, and the shrine 
of Gautama Swami, the Subordinate Judge 
found that both sections of the Jains had 
an equal right of. worship; while with 
regard to the remaining 4 tonks and the 
Jalmandil temple, he found that the Digam- 
baras had no right to worship and. could 
only, do so with the permission of the Swe- 
tambaras, and as to the dharamsalas he 
decided that. they belonged to the Swet- 
ambaras, and that the Digambaras could 
not use them except by permission. _ 

He appended to his finding an observa- 
tion about the “usual practice” as to which 
their Lordships will make a separate refer- 


ence subsequently. = 


Appeal and cross-appeal were brough 
from this.decision, but it was affirmed. And 
both parties have now appealed to His 
Majesty in Council. 

‘Much of the case turns upon disputed 
questions of fact; and upon all the import- 
ant questions of fact subject to one 
reservation, both Courts have come to the 
same conclusion, while nothing has been 
brought totheir Lordships’ notice ‘which 
would induce them to depart from their 
usual rule of accepting concurrent conclu- 
sions of fact. 

Taking now the case of the 20 tonks and 
the shrine of Gautama Swami, it is clear 
that they are of ancient date, and that the 
holiness of the sites may go back to a time 
anterior to the division into Swetambaras 
and Digambaras. , 

No doubt the Swetambaras being the 
richer sect have re-built or largely improv- 
ed the present buildings. But if the ancient 
buildings were already. dedicated to the 
common use of both sections, this contribu- 
tion to the common religious buildings can 
create no exclusive right. Upon this short 
ground their Lordships think that the deci- 
sion should stand. 

Now as regards the 4 tonks commemorat- 
ing the Tirthankars who attained Nirvana 

from different placesin India. As to these 
. there is po ancient appropriation of site. 
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They were marked out and built upon by 
members of the Swetambara section as late 
as 1868 No doubt Digambaras as well as 
Swetambaras have worshipped in them; 
but their Lordships agree with the Courts 
below that there is no evidence that they 
worshipped in them as of right. They may 
well have done- so by permission of the 
Swetambaras, and there is nothing in the 
papers to show that this permission will not 
continue to be given, subject to such con- 
ditions as the prior claim of the Swetam- 
baras may : demand. 

It was urged before their Lordships that 
there was ‘no legal appropriation of the 
site of these tonks; but Counsel for the 
Digambaras, while urging this argument, 
requested their Lordships ‘to decide no 
question of title with regard to the owner- 
ship of the hill stating that there was a 
suit pending in India which involved this 
question. : 2 

Confining themselves, therefore, to what 
appears in the papers in the present case, 
their Lordships would gather that, at any 
rate, there was no title in the Digambaras 
which could prevent the Swetambaras 
from lawfully acquiring possession of the 
4 sites. z i 

Ifthe title be in the Rajah, there is quite 
sufficient evidence of a grant by him for 
this purpose. j : 

The only conflicting ‘suggestion was that 
in some manner the whole hill had become 
vested in the whole Jain religious com- 
munity or was held by the Rajah in trust 
for that purpose. . 

Their Lordships neither affirm or dis- 
affirm this contention ; but if it were prov- 
ed, it would not in their opinion affect this 


ase. 
The hill is said to be of an area of . about 
25 square miles, rough, and ds stated in the 
Record of Rights, “ unculturable.” 
Supposing it to hẹ dedicated to the reli- 
gion of the Jains, generally, it was still 
possible for the Swetambaras to appropriate 
these 4 sites, and the fact that they with- 
out interference built upon them is at 
this lapse of time sufficient evidence of ap- 
propriation. 

. Thereremains for consideration the temple 
of Jalmandil- As to this it is admitted 
that in the central chamber the images or 
idols are those of the Swetambaras, and 
that 2of the 4 side chambers are used to 
contain some of theinparaphernalia of wor- 
ship. The Swetambaras say that the other 
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2 chambers either are empty or are used as 
lumber rooms. 

The Digambaras say that their images 
were there and were worshipped there and 
have been improperly removed by the Swe- 
tambaras. 

It seems certain that the images were not 
there at the time when the Settlement 
Officer made his inquiry with a view to the 
Record of Rights; aw the view of the Sub- 
ordinate Judge was that no consecrated 
images had ever been there. 

The High Court thought that the evi- 
dence of the one witness of respectability 
who said that he worshipped Digambara 
images in one of these rooms in 1909, was 
worthy of credit, and that possibly the evi- 
dence might be reconciled by supposing 
that some of the Digambara images had 
been stored there for atime. 


This is the only substantial point on 
which the two Courts differed;. but the 
Judges of the High Court thought that 
such user as they found, which might well 
have been permissive, gave no title to the 
Digambaras; and it is enough for. their 
Lordships to say that they agree in this con- 
clusion. 

As to the dharamsalas, the Digambaras 
owing to their special ascetic tenets have 
not found and will not find much 
need to use them. Atthe time when they 
were built, the sites had not been specially 
consecrated or otherwise appropriated. 
They were built by the Swetambaras, and 
both Courts have found that such user as 
the Dégambaras have had of them was 
by permission of the Swetambaras. On 
the question of title, their Lordships need 
only refer to what they have said with 
regard to the 4tonks. In this respect as 
in the others, the cross-appéal fails. 


Before parting with the appeal their 
Lordships have a further observation to 
make, 

When the learned Subordinate Judge 
was dealing with the history of the case, 
he laid considerable stress upon’ the fact 
that, possibly for reasons connected with 
their ascetic rules, the Digambara pilgrims 
usually began their cycle of visitation of 
the tonks earlier in the day than the 
Swetambaras, so that the covering and 
adornments: put by the Swetambaras “would 
usually remain untouched till the following 
morning. And he finished his judgment 
by saying: 
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“I find so far as the 20 tonks are concern- 
ed, one sect has no right to restrict the 
others as to its mode of worship, provided 
the usual practice referred to above is 
observed.” 

In his actual decree he made no ‘reference 
to this proviso. He was subsequently pray- 
ed toamend his decree by inserting this 


‘proviso, and he refused. 


The Judges in the High Court agreed 
with this decision. Indeed, they thought 
that the practice had not been as uniform as 
it appeared to the- Subordinate Judge to 
have. been. 

Before their Ford NGA great stress was 
laid by Counsel for the Swetambaras upon 
the necessity of either inserting this pro- 
viso or making some regulation limiting the 
hours during which the Digambaras might 
worship. 

Their Lordships find themselves unable 
upon the materials before them, to comply 
with this request. 

Nor do they think it necessary, as it was 
urged in the alternative, to remit the case 
to the High Court, with directions to make 
some such regulation. 

If after or in the working out of this 
judgment, there should be collision between 
the worship of the two sections in the 20 
tonks, or any difficulty should unhappily 
occur in the conduct of orderly worship, 
such a matter could be regulated by com- 
petent local authority. 

Their Lordships will humbly recommend 
His Majesty that the appeal and cross- 
appeal should be dismissed with costs. 

Z. K. Appeal dismissed. 

Solicitor for the Appellant :—Mr. Hy: 8. 
L. Polak, 

Solicitor for the Respondents : —Messrs, 
W. W. Box & Co, 


BOMBAY HIGH COURT. 
` First Cryin APekAL No. 55 oF 1925, 
September 29, 1925. 

Present :—Sir Norman Macleod, KT., 
Chief Justice, and Mr. Justice Coyajee. 
HUSSEINSAHEB HAIDARSAHEB— 

APPELLANT 
Versus 
BABAJI DHONDDEV KULKARNI— 
RESPONDENT. 
Civil.Pr otedi Code (Act V of 1908), s. 78—Rateable 
distribution—Decree-holder having decree against ona 
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judgment-debtor—Rateable distribution with deeree- 
holder having decree against several judgment-debtors. 

A. decree-holder who has a decree against one judg- 
ment-debtor can, as against a decree-holder who has 
a decree against several ‘judgment-debtors including 
the one against whom the former holds a decree, 
claim rateable distribution in such of the assets held 
by. the Court as can be found to belong to the share 
of the judgment-debtor who is common in both the 
decrees. i 

First appeal from the decision of the First 
Class Subordinate Judge at Ahmednagar, 
in Darkhast No. 37 of 1924. 

Mr. S. S. Patkar, for the Appellant. 

JUDGMENT.—We think the Judge 
was right in following the decision in 
Chhotalal v. Nabibhai (1) so that Babaji, 
one of the decree-holders who had a decree 
against Suleman Madarbhai only, could, as 
against Husseinsaheb Haidersaheb, who had 
a decree against Suleman Maderbhai and 
théheirs of Madarbhai Tarubhai, claim 
rateable distribution in such of the assets 
held by the Court as could be found to 
belong to the share of Suleman Madarbhai. 
The present appellant says that the assets 
belonged entirely to the heirs of Madarbhai 
Tarubhai who were joined as defendants 
Nos. 2 to 4 inthis suit. That question 
must be decided by the Judge in execùtion 
before he can finally decide the claim of 
Babaji to rateable distribution. 

We, therefore,- allow the appeal to that 
extent and direct the Judge to decide what 
is the shareof Suleman Madarbhai in the 
assets held by the Court. If the -Court 
finds that Suleman Maderbhai had no in- 
terest in the assets then Babaji will not 
be entitled to rateable distribution, 

We say nothing about the costs of this 
appeal, . 

Z. K, Appeal allowed. 


(1) 7 Bom. L. R. 567; 29 B, 528. 


ALLAHABAD HIGH COURT.. 
. Exzovrion FIRST ig No, 336 oF 
| 1925. 
December 15, 1925. 
Present: —Mr, Justice Sulaiman. 
Syed WAHID ALI—Osszecror— 
APPELLANT ` 


versus 
DURGA SHANKAR AND OTHERS— 
DRORER-HOLDERS-— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O, XXXIV, 
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rr. 6, 10—Mortgage, suit on—Decree for sale—d ppeal, 
unsuccessful, by mortgagor--Costs, whether recoverable 
personally—Appeal against preliminary decree— 
Decree absolute for sale. 

In a suit for sale on a mortgage even when anap- 
peal has been preferred from the preliminary decree, 
the decree which is to be made absolute is the decree 
of the final Court of Appeal. [p. 224, col. 1.] 

Gajadhar Singh v. Kishen Jiwan Lal, 42 Ind, Cas. 93; 
39 A. 641; 15 A.L. J. 734, followed. 

An order directing the unsuccessful appellant in an 
appeal against a-decree for sale on a mortgage to pay 
costs of the appeal is merely a formal compliance 
with the provisions of the O. P. C., and is not in- 
tended to be directed for the recovery of costs per- ` 
sonally from the judgment-debtor. [ibid.] 

After the mortgage-decree has been executed and the 
mortgaged property has been sold and the sale-pro- 
ceeds are found to be insufficient to pay the amount 
due to the plaintiff then if the balance is legally 
recoverable from the defendant personally otherwise 
than out of the property sold, the Court has power 
to pass a decree for such an amount under O. XXXIV, 
r. 6. ©. P.C. The effect of r. 10 of the Order is 
to make the mortgaged property liable for the 
amount of costs in the first instance. [p. 224, col. 2.] 


Execution first appeal against a decree 
of the Subordinate Judge, Aligarh, dated 
the 20th of April 1925. - 

Messrs. Mukhtar Ahmad and Durga Pra- 
sad, for the Appellant. 


JUDGMENT.—This is a judgment- 
debtor's appeal arising out of certain execu- 
tion proceedings. A preliminary decree 
for sale was passed on the 3rd of February 
1920 against two judgment-debtors. Both 
these judgment-debtors appealed to the 
High Court. While their appeal in the 
High Court was pending a final decree was 
prepared by the Court below on the 3rd 
of September 1920. After this the -High 
Court affirmed the preliminary decree pass- 
ed by the Court below and: dismissed the 
appeal on the 15th of December 1922. 
The decree further contained the following 
words :— 

“ It is further ordered that the appellants 
aforesaid to pay the respondents aforesaid 
the sum of Rs. 727, the amount of costs 
incurred by the latter in this Court.” 

The decree-holders have sought to execute 
their decree for costs against the jJudgment- 
debtors personally without adding them 
to the mortgage-money in the first instance. 
The judgment-debtors objected to it, but 
their objection has been disallowed by the 
Execution Court. The learned Subordinate 
Judge is of opinion that inasmuch as the 
High Court affirmed the decree of the Sub- 
ordinate Judgeit left it altogether un- 
touched and that, .therefore, the first 
Oourt’s final decree did not merge in the 
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appellate decreé and that the final decree 
ofthe Subordinate Judge and the appellate 
decree of the High Court were two separate 
decrees capable of being separately execut- 
ed without reference to each other. He 
has further held that the decree of the 
High Gourt was a decree for costs against 
the judgment-debtors personally and he 
has distinguished a case relied upon by the 
appellants. There isean authoritative pro- 
nouncement bya Full Bench of this Court 
in the case of Gajadhar Singh v. Kishen 
Jiwan Lal (1) that in a suit for sale on a 
mortgage even when an appeal has been 
preferred from the preliminary decree, the 
decree which is to be made absolute is the 
decree of the final Court of Appeal. The 
view of the Subordinate Judge, therefore, 
that ‘the first Court’s decree did not merge 
in the Appellate Court’s decree is not 
correct. 


It has further been. held. by a Full Bench 
of this Court in the case of Magbul Fatima 
v. Lalta Prasad (2) that an order directing 
the unsuccessful appellants to pay costs of 
the appeal is merely a formal compliance 

` with the provisions of the Code and isnot 
- intended to ‘be directed for the recovery of 
costs personally from the judgment-debtor. 
The same principle has been followed in 
the case of Damber Singh v: Kalyan Singh 
‘(3) and also the case reported in the foot- 
note on page 114* which has been followed 
in the case of Sadiq Husain Khan v. Um- 
matul Fatima Begum (4) and this seems to 
be in accordance with the prevailing pràc- 
tice 6f"this Court. The case relied upon 
by the appellants in the Court below 
Muhammad Iftikharullah v. Banke Lal (5) 
may be distinguished on the ground that 
the Appellate Court in that case had ex- 
tended the time for payment. The only 
case in which it has been laid down that 
costs could bé recovered from the person 
of the appellants is that of Amina Bibi v. 
Rama Shankar Misar (6). That case, how- 
ever, can on the facts be distinguished on 
‘the ground that only one of the mortgagors 
had appealed from the first Court's decree 


D 
(2 
(x. 8.) 696. : : 
(8) 43 Ind. Cas, 557; 40, A. 109; 15 A. D. J. 914. 
(4) 48 Ind. Cas. 329. $ 
(5) 73 Ind. Cas. 950; 21 A. L. J. 617; 45 A. 630; 
A. I. R. 1924 All. 104. S ‘ 
` (6) 50 Ind. Cas. ‘730; 17 A. L. J. 582; 41 A. 473. 
” ¥*Page of 40 A.~—[Ha.} 


49 Ind. Cas. 93; 39 A. 641; 15 A. L. J. 734, 
20 A. 523; A. W. Ny (1898) 157; 9 Ind. Dec. 
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and some of the mortgagors -who had ~ 
transferred their interests pendente lite ` 
had not even been impleaded in the ap- 
peal. The learned Judges had to construe ' 
the particular decree which was before them 
and their imterpretation of it was that the 
appellant had been made liable to pay the 
costs personally. - š 
Under O. XXXIV, r. 10, it is provided 
that in finally adjusting the amount to be 
paid to a mortgagee in case of a foreclosure 
or sale or redemption, the Court shall, 
unless the conduct of the mortgagee has 
been such as to disentitle him to costs, 
add to the mortgage-money? such costs of 
suit as have been properly incurred by 
him since the decree for foreclosure or sale 
or redemption up to the time of actual 
payment. That rule, therefore, clearly pro- 
vides the addition. of the costs incurred 
even subsequent to the preliminary decree 
till the time of final ‘adjustment. This, 
however, would not exonerate the mort- 
gagors from their liability to pay the 
amount personally at a subsequent stage. 
When the mortgage-deeree has been exe- 
cuted and the ‘mortgaged property has 
been sold and the sale-proceeds are found 
to be insufficient to pay the amount due to 
the plaintiff then if the balance is legally 
recoverable from the defendants personally 
otherwise than out of the property sold, 
the Court has power to pass a decree for 
such an amount under O. XXXIV; r. .6- 
The effect of r. 10 is to make the mortgaged 


‘property liable for the amount of costs in 


the first instance. 

In this vlew of the matter I am of opinion 
that the objection of the judgment-debtora 
was well-founded. I accordingly allow this 
appeal and setting the order of the Court 
below direct that the amount of the costs 
should be included in the mortgage-money 
in the first instance and realised by sale of 
the mortgaged property. 


NH Appeala lowed. 


r 
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BOMBAY HIGH COURT. 
Case No. 13 or 1925 (THIRD CRIMINAL 
SESSIONS.) 
July 18, 1925. « 
Present :—Mr. Justice Taraporewala. 
EMPEROR—PROSECUTOR 
VETSUS 
KAZI DAWOOD KĶKAZI—ACOUSED. 
Coroners Act (IV of 1871), ss. 19, 20—Evidence Act 
(I of 1872), s. 182—Statement made by accused person 
before Coroner, whether admissible at trial—Confession, 
what amounts to. 
It is repugnant to all principles of Criminal Law 
as administered in this country to compel a person to 
give evidence in the very matter in which he is 


accused or is liable to be accused and then to base the - 


charge on such evidence and at the trial of the accused 
to use such evidence given on oath as a statement 
tending to prove the. guilt of the accused. [p. 226, 
col. 2; p. 227, col. 1.] : 

The whole spirit of the Coroners Act is that all 
persons acquainted with the circumstances and cause 
of the death ofa deceased person, excepting persons 
implicated in a crime in respect of such death, shall 
be examined as witnesses on oath by the Coroner and 
that any person whois suspected of being so im- 
plicated, shall not be examined. If by an inadvert- 
ance any such person is put on oath and examined, 
such a statement, immediately it is found that the 
person is in the position of the accused, should be 
struck off the record and the person told that he is in 
the position of an accused person and if he wishes to 
make a statement he might, and that otherwise he is 
not bound to make any statement at all. It would be 
wrong of a Coroner to examine an accused person on 
oath on the ground that he did not know that the 
person was the accused person and thereafter use that, 
` evidence and on such evidence come to the conclusion 
that that person is guilty of an offence in respect of 
the death of the deceased person. [p. 229, cols. 1 & 2.| 

A statement made by an accused person on oath 
before a Coroner cannot be admitted as evidence 
against him at the trial in respect of a charge arising 
out of the incident which formed the subject-matter 
of the enquiry by the Coroner. Nor can such a state- 
ment be admitted as a confession. [p. 229, col. 2.] 

A confession must be voluntary and a person who 
is summoned to give evidence and who is put on 
oath, and who answers questions or makes a state- 
ment under the compulsion of his oath, cannot be said 
to have made a voluntary statement. [p. 229, col. 2;. 
p. 280, col. 1.] ` A i 

Mr. Gupte, for the Prosecution. 

Mr. Velinker (with him Mr. Azad), for the 
Accused. 

JUDGMENT.—Mr. Gupte tenders the 
statement on oath of the accused Kazi 
Dawood Kazi made_ before the witness, Mr, 
B. N. Athavle, as Coroner, at the inquest 
held by him on the body of Rahimatbi, wife 
of the accused. 

Mr. Velinker for the accused objected to 
the statement being admitted in evidence 
on the ground that the proceedings before 
the Coroner were nof.criminal proceedings 


within the meaning ofs, 132 ofthe Indian 
19 
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Evidence Act and that s. 132, therefore, did 
notapply, and that the general rule in 
England, namely, that the witness need not 
answer any question, the tendency of which 
is to expose the witness to any criminal 
charge, penalty or forfeiture, should be 
applied, and that the answers of the witness 
to questions by the Coroner the tendency 
of which was to expose the witness to the 
charge of abetment of the suicide of his wife 
should not be allowed to be used in this 
case, 

In several modern Statutes in England a 
witness is compelled to answer even ques- 
tions the tendency of whichis to expose ‘a 


‘witness to a criminal charge, penalty or 


forfeiture, but provision is made in all those 
Statutes for indemnifying the witness from 
the result of giving such answers. Mr. 
Velinker has tried to take this matter out 
of the provisions of s. 132 of the Indian 
Evidence Act because he feels that so far 
as this Court is concerned, it is bound by 
the judgment ofthe Appeal Court in Queen- 
Empress v. Ganu Sonba (1) where Mr. Bayley 
(Acting Chief Justice) and Mr. Justice Par- 
sons held (Mr. Justice Birdwood dissent- 
ing) that s. 132 makes a distinction between 
those casesin which a witness voluntarily 
answers a question and those in which he 
is compelled to answer, and gives him a 
protection in the latter of these cases only, 
and that protection- is afforded only to 
answers which the witness had objected to 
give or which he had asked to.be. excused ` 
from giving,and which he had been com- 
pelled by the Court to give, . 
In his deposition before the Coroner,’ 
which is tendered in evidence in this case, 
the accused did not object to give any of 
the answers and did not ask to be excused 
from giving any of the answers which he 
has given. On the authority of Queen-Em- 
press v. Ganu Sonba (1), therefore, the accus- 
ed would not be elititled to protection ‘in 
this case under s. 132 of the Indian Evi- 
dence Act. | 


Although the decision in Queen-Empress 
v. Ganu Sonba (1) is binding on me, I must 
state that so far as my own opinion goes, I 
agree with the dissenting judgment of Mr, 
Justice Birdwood and with the reasoning 
given by him in his judgment. In this 
country it is all the more essential for the . 
protection of illiterate witnesses that, al- 
though in the interest of justice they should 


(1) 12B, 440; 6 Ind, Dec, (N. 8.) 778, ` see 


926 
be compelled to answer all questions even 
‘when they have a tendency to incriminate 
the witness so far as such questions are 
relevant to the matters in issue in the pro- 
ceeding in which the witness is examined, 
itis atthe same time just and necessary 
‘that the witness should be protected from 


the consequences of giving such answers.. 


Mr, Justice Parsons and Mr. Justice Bayley 


- took a narrower view, following the authori- 


.ty of the judgment of three Judges of the 


Full Bench as against the remaining two 
dissenting in Queen v. Gopal Doss (2). They 
lay stress on the words used in the proviso 
“be compelled to” and say that if protec- 


‘tion was to be allowed in every case in 
-which a witness gives an answer, those 


words would be quite superfluous. The 


. said construction of s, 132 was followed by 


the Allahabad High Court - till 1920 when 
Mr. Justice Tudball held in Chatur Singh 


- v. Emperor (3) that although a voluntary 
- statement made by a witness might stand 
- on a different footing, an answer given by 
-a witnessin a criminal case on oath to a 


1 


question putto him either by the Court or 


- by Counsel on either side, especially when 


the question was on a point which was re- 


“ levant to the case, was within the protec- 
« tion afforded by s. 132 of the Indian Evi- 
. dence Act, 1872, whether or not the witness 
. had objected to the question asked him. 


Mr. Justice Tudball observesin his judg- 


`. ment (page 95)* : “It would be too much to 


“ask of an ordinary layman that he should 


t 


> 


‘know all the terms of s. 132 ofthe Indian 


‘Evidence Act.and that he ‘should be pre- 
“pared to protest against every question put 
| to him in order to protect himself under - 
- that section. 


I think, if a common sense 


; meaning be given to the word ‘compelled’ 
: in s. 132, it is clear that in the present 
. case these five persons were compelled to 


3 


answer, They were under the direct com- 


pulsion of the law and@of the Court and, in ` 
my opinion, they were protected by that- 


_ section.” 


- In alater case in Allahabad, Emperor v. 


` Banarsi (4), Mr. Justice Walsh and Mr. 


Justice Ryves held that whether or not a, 
`- witness was-compelled within the meaning 


of s. 182 of the Indian Evidence Act, 1872, 
(2) 3 M. 271; 2 Weir 782; 1 Ind. Dec. (x. 8.) 744. 


(3) 58 Ind. Cas. 825; 43 A. 92; 18 A. Lı J. 940; 2 U, 


P. L. R. (A) 355; 21 Cr. L, J. 825. 
(4) 17 Ind. Cas. 829; 46 A. 254; 22 A. L.J. 144; 25 
Or. L. J. 477; A.L R. 1924 All. 381; L. R. 5A. 73 
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to answer any particular question put to 
him while in the witness-box was ineach 
case a question of fact, although it might 
be said that in the case of an ordinary lay- 
man unacquainted with the technical terms 
of this section, he was compelled ‘to answer 
on oath questions put either by the Court 
or by Counsel, especially when they were 
relevant to the case. They uphold Mr. 
Justice Tudball’s view. 

In my opinion, the statement of the ac- 
cused which is tendered to the Court is 1a- 
admissible on another ground, even if it is 
held to come within s. 132 of the Indian 
Evidence Act, on which point I express 
no opinion. The statement was made on 
oath before the Coroner at the inquest held 
by him on the body of Rahimatbi, and in 
that very inquest as a result of the inquiry, 
the Jurors found that the death of the said 
Rahimatbi was caused by opium poisoning 
which the deceased voluntarily administered - 
to herself undercircumstances which indicat- 
ed that her husband, the witness Kazi 
Dawood Kazi Ali, abetted her in administer- 
ing the poison to herself in that although he 
was cognizant of the fact that the deceased 
who had opium in her possession wanted to 


-at it, he illegally omitted to prevent her 


from doing so. The evidence of the accused 
was taken on oath in the very matter in 
which he is now charged. The accused ' 
was, therefore, really not a witness in that 
matter but an accused person before the 
Coroner. No doubt, when the oath was 
administered to the accused in that inquiry, 
the Coroner did not know what evidence 
the accused was going to give and whe- 
ther such evidence would result in incrim- . 
inating the witness in the very matter in 
which the Coroner was holding the inquest. 
Butit appears that after the evidence was 
given, the Coroner came to the conclusion - 
that the answers given by the accused 

incriminated him as-an abettor in the 
suicide of his wife, and he actually put to 

it to the Jury and -asked them to give 
their verdict on -the point and the Jury 
unanimously gave their verdictin accordance: 
with the opinion of the Coroner. In my 
opinion it is repugnant to all principles 
of Criminal Law as administered in this 
country to compel a person to give evi- 
dence in the very matter in which he is 
accused or is liable to be accused and then 
to base the charge on such evidence and 
at the trial of the -accused to use such 

evidence given on oath as a statement — 
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tending to prove the guilt of the accused. If 
any such practice was allowed, it would be 
very easy in the Presidency townsof Bombay, 
‘Calcutta and Madras, where Ooroner’s in- 
quests are always held in the figst instance 
in ‘the case of death of any person dying 
under suspicious circumstances, to put the 
accused person on oath and compel him to 
give evidence under the powers vested in 
the Coroner under the. Coroners Act and 
on such evidence find that the accused 
person was implicated in the crimeas 

the principal offender or abettor or other- 
wise. < 
It was stated tome by the Coroner that 
“if he had the slightest idea that an offence 
had been committed by the accused in the 
matter of the death of Bai. Rahimatbi, he 
would not have administered thé oath to 
“the accused, and if the accused then had 
wished tomake any statement he would 
have told him that he was not bound to 
make any statement and that any state- 
ment made by him would be used against 
him in other proceedings. To my mind 
it would bea travesty of the principles of 
our jurisprudence if it was held that on 
the excuse that either the Police or the 
Coroner or the persons in authority had no 
idea that the said person would be im- 
plicated in the crime which was inquired 
into, such authority should be free to 
administer an oath to the accused, and 
take his evidence thus by compulsion and 
that such evidence could thereafter be 
admitted and used at his trial for the 
offence as a statement incriminating the 
accused. - 

It is provided by s. 342 ofthe Cr, P. C. 
that no oath shall be administered to the 
accused, and the meaning ofthe word “accus- 
ed” has been discussed in various cases. 

The question has arisen’ in cases where 
there were several accused and it wassought 


to examine one accused on oath as against- 


orin favourofthe other accused. It has 
been held that where the accused are tried 
jointly one accused cannot be turned into 
: a witness as against the other accused and 
"that the prohibition of s. 342 is absolute, but 
it has also been held that where the accused 
persons are tried separately, one accused 
may be examined as a witness as against 
or in favour of the other accused in such 
‘Separate trial; but the object of the ex- 
amination of the accused on oathinsuch a 
case is not toobtain the statement of the 
accused against himself. This point is made 
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clear by Mr. Justice Candy in Empress v. 
Durant (5). In that case Durant, a European 
subject, was charged together with othérs, 
who were natives of India, under ss, 384, 
385 and 389 of the Indian Penal Code, with 
conspiring to commit extortion. Durant 
claimed to be tried by a mixed Jury under 
s. 450 of the Cr. P. ©. (Act V of 1898). The - 
other accused, who were natives of India, 
claimed to be tried séparately under s. 452 
The trial of Durant, then proceeded, and at 
the close of the case for the prosecution, he 
proposed to call as his witnesses the persons. 
who had been charged with him and who 
were awaiting their trial. They objected 
to be called. Mr, Justice Candy held that 
the accused was entitled to call the persons 
who had been charged with him and who 
were awaiting trial as his witnesses and to 
examine them on oath. He held that the 
word “accused” in cl. (4) of s. 342 of the Cr, 
P.C. meant the accused then under trial 
and under examination bythe Court. Mr.’ 
Justice Candy puts an extreme case to test 
the meaning of the word “accused” in s. 342, 
sub-cl, (4) as follows (page 219)*: “I-may 
betryinga murdercase in this High Court, 
and an important witness, either for the 
Crown or for the defence, may be an accused 
person who has pleaded to a charge of 
house-breaking, and whose trial is to 
come on directly after the. murder case, 
It would be absurd to say that no oath 
shall be administered to that accused 
person when he is tendered as a witness in 
the murder case. As the Judge said in 
Empress of India v. Asghar Ali <6), an 
accused person cannot be put on his oath 
or examined as a witness in the case in 
which he is accused.” The learned Judge 
then gces on to consider the difficulty 
which might arise fromthe provisions of 
s. 132 of the Indian Evidence Act so far as 
the answers of those persons might be 
sought to be used ggainst them in their 
trial. He says (page 220}*: “The only 
difficulty in my mind arises from the 
provisions of s. 132 of the Indian Evidence ' 
Act. As shown above in R. v. Bradlaugh 
(7) Coleridge, C. J., said that he would not 
allow questions to be asked or answered 
which might have the effect of incriminat- 
ing the witness. That course is not open to 
this Court; for by s. 132 of the Indian — 

(5) 23 B. 213; 12 Ind. Dec. (N. 8.) 141. 

(6) 2 A. 260; 4 Ind. Jur, 250; 1 Ind. Dec. (n.s.) 721. 

(7) (1883) 15 Cox C. O. 217. 

Pages of 23 B,-—[Hd,] ké 
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Evidence Act a witness is not excused 
from’ ‘Afiswering any question as to any 
matter relevant tothe matter in issue in 
any civil or criminal proceeding upon the 
ground that the answer of such question 
will criminate, or may tend directly or 
indirectly to criminate such witness. When 
an accused person is making a statement 
under s. 342 ofthe Cr. P. ©., he can refuse 
to answer any question. As a witness he is 
not excused from answering any question as 
. to any matterrelevant tothe matter in issue. 
There is, however, an important proviso 
tos. 132 of the Indian Evidence Act, viz., 
that no such answer which a witness shall 
be compelled to give shall be proved against 
him in any criminal proceeding, except a 
prosecution for giving false evidence by 
such answer. As then the Jury now trying 
Durant, and hearing his witnesses examin- 
ed and cross-examined, will not be the 
` Jury which will have to decide as to the 

guilt or innocence of such of those witness- 
es as may be subsequently put on their 
trial, and as the answers which those wit- 
nesses may be now compelled to give can- 
not be proved against them in the sub- 
sequent trial, I rule that the witnesses 
now called by’ Durant on bis behalf can 
be duly examined and cross-examined 
on oath.”- Mr. Justice Candy here clearly 
indicates that if the difficulty indicated by 
him as arising from the provisions of s. 
132 of the Indian Evidence Act could not 
have been got over, he would not have 
allowed Durant to tender the other accused 
persons as witnesses on his-behalf and to 
examine them on oath. 

In a case where an accused person is put 
on oath for the purposes of assisting the 
defence of another accused the evidence of 
such accused person could under no circum- 
stances be tenderable as against him 
under s. 132 so as to sncriminate him, and 
if such a case had been before Justices 
Bayley and Parsons, I should think these 
Judges would have held that the answers 
given by the accused person in a trial of 
another accused separately in the matter 

_of the same offence, could not be used 
against the accused in his trial even though 
‘he did not formally raise an objection to 
give the answers. In my opinion, the very 
act of putting as accused person on oath 
in such a case means compulsion and the 
case stands on ‘an entirely different footing 
‘from tases where the very offence is not 
being tried but where the matter in issue 


< 
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is something quite different either in a 
civil or criminal proceeding, -and where 
the witness in answer to questions which 
are relevant to the matters in issue , makes 
the statement which incriminates him as 
to some other act of his owt which has 
got nothing to do with the matters in issue 
to be decided in that proceeding either 
civil or criminal. But where the man is 
examined in the inquiry of the very offence 
with which he is subsequently charged, 
the matter stands on an -entirely different. 
footing. f i 
It was contended before me that under 
the Coroners Act, the Coroner is empower- 
ed to examine any person as to the circum- 


stances and cause of death of the person 


into which the Coroner is holding an - 
inquiry. Unders.-17 of the Coroners Act, | 
1871, as amended up to date, any person. 

disobeying the, summons of the Coroner to 
appear before him shall be deemed to have 
committed an offence under s. 174, s. 175, 
or s. 176 of the Indian Penal Code. Section 
“All evidence given under 
this Act shall be on Oath, and the Coroner 
shall be bound to receive evidence on 
behalf of the party (if any) accused of 
causing the death of the deceased person.” 
Section 20 provides that the material parts 
of the evidence shall be committed to 
writing by the Coroner, and the same shall 


be read or caused to be read to the witness 


and that the witness’s signature should be 
taken thereto, and further provides that any 
witness refusing to sign shall be taken to 
have committed an offence under s. 180 of 
the Indian Penal Code. It-is further 
provided by this section that for the 
purposes of s. 26 of the Indian Evidence ' 
Act, 1872, which relates to confessions by 
the accused while in custody of the Police, 
a Coroner shall be deemed to be a Magis- 
trate. Section 25 provides that when the 
Jury or a majority of the Jury find that the 
death of the deceased person was occasioned 
by an act which amounts to an offence 
under any law in force in. British India, . 
the Coroner shall immediately after the 
inquest forward a copy of the inquisition, 
together with the names and addresses of 
the witnesses, to the Commissioner of Police 
It was contended before ñe that under the 
provisions of the Coroners Act, the Coroner 
has a right to summon as a witness and 
examine even a party accused of being 
implicated in an offence in the matter of 
the inquiry held by him, Jn my opinion, 
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the contention is against the spirit of the 
Act and the principles of our jurisprudence 
governing criminal proceedings. When 
an inquest isheld by the Police in towns 


other than the Presidency towns under s. - 


174 of the Cr. P. C.,it is provide@® by s. 175 
that the Police Officer proceeding under 
8. 174 may, by an order in writing, summon 
‘two or more persons as aforesaid for the 
purpose of the said investigation, and any 
other person who appears to be acquainted 
with the facts of fhe case. Every person 
so summoned shall be bound to attend and 
to answer truly all questions other than 
questions the answers to which would have 
“a tendency to expose him to a criminal 
charge, or toa penalty or forfeiture. Section 
161 of the Or, P. ©., provides: “Any 


Poliee Officer making an investigation- 


under this Chapter or any Police Officer not 
below such rank as the Local Government 
may, by general or special order, prescribe 
in this behalf, acting on the requisition of 
such officer may examine orally any person 
supposed to be acquainted with the facts 
and circumstances of the case. 


“(2) Such person shall be bound to 
answer all questions relating to such case 
put to him by such officer, other than ques- 
tions the answers to which would havea 

+ tendency to expose him toa-criminal charge 
or to a penalty or forfeiture.” 


Thus in an investigation by a Police- 
Officer, a witness before such officer is not 
bound to answer any question the answer 
to which would have a tendency to expose 
him to a criminal charge or 'a penalty ora 
forfeiture. A similar provision is not to be 
found in the Coroners Act.. By that Act, 
the Coroner is given the authority to ad- 
minister oath and examine persons who 
appear to be acquainted with the facts of 
the case. The wording of s. 19 of that 
Act, however, makes it clear that the party 
accused is not to be included in the term 
“witness” as the section’ says that. the 
Coroner shall be bound to receive evidence 
on behalf of such party. In my opinion 
the whole spirit of the Coroners Act is 

-that all persons acquainted with the cir- 
cumstances and cause of the death of a 
deceased person, excepting persons im- 
plicated in a erime in respect of such 
death, shall be examined as witnesses on 
oath by the Coroner and that any person 
who is suspected of being so implicated, 
shall not be examined. _ If by an inadvert- 


BMPEROR v. KAZI DAWOOD, 


` 229 

ance’ any such person is put on oath and 
examined, in my opinion, sucha statement, 
immediately it is found that the personis 
in the position of the accused, should be 
struck off the record.and the person told 
that he isin the position of an accused 
person and if he wishes to make a state- 
ment he might, and that otherwise, he is 
not bound to make any statement at all. 
In my opinion, that it would be wrong ofa 
Coroner to examine an accused person on 
oath on the ground that he did not know 
that the person was the accused person and 
thereafter use that evidence and on such 
evidence come to the conclusion that that 
person is guilty of an offence in respect of 
the death of the deceased person. The 

Coroner ought not to put such a statement 
to the Jury after he finds that the person 
is really an accused person. It is the duty 
of the prosecution to prove their case and 
the accused need not make any ‘statement. 
It would be unjust if the Coroner, on the 
excuse of the ignorance of the fact that 
the party examined is the accused person, 
is allowed to give oath to such a person, 
and to compel him to give evidence and 
thereafter on that very evidence to ask 
the Jury to come to a conclusion that that 
person is guilty of the offence in respect of 
the death of the deceased person into which 
the Coroner is making an inquiry. 

Under such circumstances, there is no 
doubt in my mind that, whatever may be’ 
the duty of the Coroner on his finding that 
the person who is examined on oath is 
really the accused person in the matter, the 
Court ought not toallow such a statement 
to be admitted in evidence against the 
accused. 

_ I was told that in taking confessions of 
the accused persons, the Coroner is not 
bound by the provisions of the Cr. P. C., 
as to taking of confessions before Magis- 
trates of persons in Police custody: How- 
ever that may be, th® Coroner is not like an 
ordinary individual buta personin author- 
ity with certain powers vested in him under 
Statute, and the statement made to him is 
not like a statement made to a private 
individual but a statement made to him as 
an officer investigating into the circumstan- 
ces and the cause of the death of the 
person dying in suspicious circumstances, 
The statement ‘before the Coroner in this ` 
case cannot bs admitted as a confession 
as it is a statement on oath. A confession 
must be voluntary and a person, who is 
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summoned to give evidence and who is 
put on oath, and who answers questions or 
makes a statement under the compulsion 
of his oath, cannot be said tothave made a 
voluntary statement. 

Under the aforesaid circumstances, J. hold 
that the statement is inadmissible in evi- 
dence as against the accused: I, therefore, 
disallow it. 6 

Z, K; 


Order accordingly. 
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LAHORE HIGH COURT. 
OrIMINAL APPEAL No. 5 or 1925. 
March 3, 1925, 

Present:—Sir Shadi Lal, Kr., Chief 
Justice, and Mr. Justice Zafar Ali. 
RAKHA—Convict—APPELLANT 
VETSUS 

_, .EMPEROR—Rzepronpsnt. i 

Criminal Procedure Code (Act V of 1898), ss. 161, 
162, 288--Evidence Act (I of 1872), s .157—Penal Code 
(Act XLV of 1860), ss. 800, S02—Criminal trial— 
Statement of witness made to Police, admissibility of— 
Sessions trial—Deposition made before Committing 
Magistrate transferred to Sessions record, whether sub- 
stantive evidence—Value of deposition made before 
Committing Magistrate—Murder—Grave and sudden 
provocation—Burden of proof, . 

Section 157 of the Evidence Act lays down the rule 
hat in order to corroborate the testimony of a witness 
any former statement made by such witness relating 
to the same facts is admissible in evidence, but this 
general rule is controlled by the special provisions. 
contained in s. 162 of the Or. P. O. relating to 
criminal trials, Under the provisions of that section 
not only is the record of the statement of a witness to 
the Police taken under s. 161 of the Code excluded 
from evidence, but also the proof of such statement by 
oral evidence for the purpose of corroborating the 
eri of a witness for the prosecution. [p. 231, 
col. 1. : 

Mam Chand v. Emperor, 82 Ind. Cas, 129; 5L. 324; 
A. I. R. 1924 Lah. 609; 1 L. O. 127; 25 Cr. L. J. 1201, 
dissented from. e | 
. _ Where the deposition ofa witness made before a 

Committing Magistrate is transferred to the Sessions 

record under s. 288 of the Or. P. O. the Court of 

Sessions is entitled to treat such deposition as sub- 

stantive evidence at the trial, Where, however, at the 

Sessions trial a witness repudiates the statement made 

by him before the Committing Magistrate, very little 
reliance can be placed upon the latter statement. 
[p. 280, col. 2; p. 231, col. 1] 
- The onus of proving grave and sudden provocation 
: such as would reduce the offence of murder to one of 
culpable homicide not amounting to murder is on the 
accused person. [p. 232, col. 1.] 
Appeal from an order of the Séssions 


TS Sialkot, dated the 19th November 
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Mr. C. L.:Mathur, for the Appellant. 

Mr. Des Raj Sawhney, -Public Prosecutor, 
for the Respondent. 

JUDGMENT.—The appellant Rakha, 
a Christiam sweeper of the village Budho 
Chak in the Sialkot District has been con- 
victed of the murder of his wife Musammat 
Hussaina; and has been sentenced under 
s. 302 of the Indian Penal Code to suffer 
the penalty of death. The convict has 
preferred an appeal to this Court, and the 
case has also been submitted to us under 
s. 374 ofthe Or, P. O. for confirmation of 
the capital sentence. 

There is abundant evidence on the record 
and indeed it isnot disputed by the learned 
Counsel for the appellant that on the after- 
noon of the 3rd August, 1924, at about 3 
P. M., Musammat Hussaina was found lying 
wounded on the floor of a room in the 
house of her husband and that she expired 
shortly afterwards. The medical evidence 
shows that the unfortunate woman had 
sustained no fewer ‘than forty incised in- 
juries.on herface, neck, hands, and other 
parts of the body and that all the injuries 
were caused with a weapon such as a 
chopper. 

Now, there is no eye witness to depose to 
the assaulton the deceased, and the case 
for the prosecution rests upon circumstan- 
tial evidence and the confessional state- 
ments made-by the accused, It appears that 
his mother and some other witnesses had 
made befote the. Committing Magistrate 
statements in favour of the prosecution; 
but, when examined by the Sessions Judge 
they repudiated those statements as having 
been made under Police pressure. The 
learned Judge has, however, treated the 
former depositions as evidence in the case, 
and there can be no doubt that s. 288 of 
the Cr. P. C. empowers a Court of Session 


. to treat such depositions as substantive 


evidence at the trial. 

The learned- Sessions Judge has also 
allowed the Public Prosecutor to produce 
and prove copies of the statements made by 
the witnesses tothe Police during the in- 
vestigation in order to corroborate their 
depositions before the Committing Magis- 
trate; but we consider that those statements 
were inadmissible in evidence. The judg- 
ment in Mam Chand v. Emperor (1) relied | 
upon by the Trial Court is no doubt an 
authority for the proposition that the prior 
¥ (1) 82 Ind. Cas. 129; 5 L, 324; A. T. R. 1924 Lah. 609; 
LL. O. 127; 25 @r. L. J. 1201. : 
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statement ofa witness to the Police is ad- 
missible in evidence to corroborate his testi- 
mony before the Committing Magistrate, 
but it appears thatthe attention of the 
learned Judges, who decided that case, was 
not invited to the provisions of s.162 of the 
Or. P. C. The aforesaidsections, as amended 
by the Cr. P.C. Amendment Act XVIII of 
1923 runs as follows:— 

“No statement made by any person to 
a Police Officer in the course of an investiga- 
tion under this Chapter shall, if reduced 
into writing, be signed by the person mak- 
ing it; nor shall any such statement or any 
record thereof whether in a Police diary or 
otherwise, or any part of such statement or 
record be used for any purpose (save as 
hereinafter provided) at any inquiry or 
trial in respect of any offence under in- 
vestigation at the time when such state- 
ment was made”. . 

It is true that s. 157 of the Indian Evi- 
dence Act lays down the rule that in order 
to corroborate the testimony of a witness 
any former statement made by such witness 
relating to. the same fact is admissible in 
evidence; but this general rule is controlled 
by the special provisions contained in's. 162 
of the Cr. P.C. relating to criminal trials. 
It willbe observed that s. 162 as it existed 
prior to its amendment in 1923, express- 
‘ly prohibited the use of the record con- 
taining the statement of a witness to the 
Police as evidence against the accused; and 
that while the High Courts were. at vari- 
ance as to theadmissibility of the oral evi- 
dence of such statement in order to corrobo- 
rate the prosecution witness, they were 
unanimous thatthe writing could not be 
admitted in evidences agianst the accused.. 


Even the controversy as to the admissibil- : 


ity of such statements by oral evidence has 
now. been set at rest by the amendment made 
in 1923 which has substituted the words 
“nor shall any such statement or any record 


thereof............ be used for any purpose 
save as hereinafter provided) at any inquiry 
or trial........."for the words “nor shall such 


writing be used as evidence” which occur- 
red in s. 162 prior to its amendment. The 
result is that not only is the record of the 
statement ofa witness taken under s. 161 
of the Or. P. C. excluded from evidence but 
also the proof of such statement by oral 
evidence- for the purpose of corroborating 
the testimony of the witness for the pro- 
secution. 

We accordingly hold that the statements 
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made by the witnesses to the Police were 
wrongly admitted in evidence and we must 
exclude them from consideration. Nor are 
we prepared to attach any value to the 
evidence of the witnesses before the Com- 
mitting Magistrate which was repudiated 
by them at thetrial. Confining our atten- 
tion to the remaining material on the 
record, we find that there is ample evidence 
to prove the fact that en the afternoon in 
question the prisoner was seen running 
away from his village, and that when arrest- 
ed he was wearing a shirt on which the 
Imperial Serologist discovered human - 
blood. There is also evidence to the effect 
that his hands were at that time stained 
with blood; and that he admitted having 
killed his wife with å chopper. h ' 
Moreover, the prisoner, when examined 
by the Committing Magistrate stated that - 
he had killed his wife, because he suspect- 
ed -her fidelity as she would not talk to him 
or have intercourse with him. He explain- 
ed that on the afternoon in question he 
desired to have intercourse with her, but 
that she refused saying that she did not 
care for him. He took it that she cared 
more for somebody else and he ac- 
cordingly killed her. At the trial, he 
admitted the correctness of this statement 
put tried to reduce the gravity of his offence 
by alleging for the first time that on’ the 
afternoon when he returned to his house, he 


. found one Jhanda in the house and that 


his wife was naked at that time. He accord- 
ingly picked up ths chopper in order to 
stack Jhanda, bat the latter escaped partly 
beacause he was a strong man and partly be- 
cause his wife interyened. He thereupon 
lost his temper and attacked her with the 
weapon which he was holding in his hand, 
Now, there isnot a scintilla of evidence 
that the deceased was a woman of immoral 
character or that she had contracted a 
liaison with Jhanda, or that Jhanda was 
present inthe hous®on the afternoon in 
question. We have only the evidence of. 
one witness to the effect that about a month 
aad a half before the murder he once saw 
the -deceased and Jhanda talking and 
laughing together; but he admitted that 
Jhanda was married to the deceased’s cousin 
and that there was no rumour in the village 
that they were on terms of illicit intimacy 
with each other. It may be-as stated by 
the prisoner before the Committing Magis- 
trate that the: woman declined to have 
sexual intercourse with him (the prisoner) 


“by the Sessions Judge. 
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and the latter thereupon got angry and 
struck her with the chopper. 

The onus of proving grave and sudden 
provocation, such as would:reduce the offence 
of murder to one of culpable homicide not 
amounting to murder was on the accused: 
and’ he has wholly failed to discharge that 
onus. We accordingly find him guilty of 


. an offence under s. 302 of the Indian Penal 


Code. Considering ¢hat he acted in a cruel 
manner and that he practically hacked 
his wife to death, we are not prepared to 
interfere with the sentence ofdeath imposed 
Confirming, there- 
fore, the sentence we dismiss the appeal. 
Z. K. Appeal dismissed. 


BOMBAY HIGH COURT. 


. CRIMINAL APPLICATION FOR Revision No. 268 


or 1925. 
November 6, 1925. 
Present:—Mr. Justice Fawcett and 
Mr. Justice Madgavkar. 
DORABSHAH BOMANJI DUBASH— 
AccusED——APPLICANT 
Versus 
EMPEROR-—Opposrre PARTY, 
~ Criminal Procedure Code (Act V of 1898), ss. 4 t); 
205, 242, 248—Accused permitted to appear by Pleader 
—Procedure—Private person, whether can act as 
Pleader—Plea of guilty by person not duly authorised 
by accused to appear, whether can be accepted. 
Where a Magistrate dispenses with the personal 
attendance of an accused person and permits him to 
appear by Pleader under s. 205, COr..P. C., he should 


note upon his record that such permission has been’ 


given and should not leave the matter to mere implica- 
tion. [p. 235, col. 1.] 
Where an accused person is permitted to appear by 


a Pleader, it isopen to him to appoint a private ` 


person to appear in his stead and plead and do other 
acts on his behalf in the case against’ him, and it is 
equally open to the Court to permit such private per- 
son to represent the accused as a Pleader. This is, 
however, a deviation from what is ordinarily con- 
templated by the provisions of the Code, namely, that 
an accused should himself appear .and plead person- 
ally, and, whenever such a deviation is allowed, there 
should be clearly on record something to show that 
the person who represents the accused has been duly 
appointed by him just as an ordinary Pleader has to 
file a vakalatnama. [p. 236, col. 1] 

The record must also show that the Court has 


“given the requisite permission for his appearance in 


. Place of the accused. [ibid.] 


Where there is no power-of-attorney or letter of 
authority to show that a person has been appointed 
by an accused person to appear and plead on his 
behalf, the. Court is not entitled to accept a plea of 
guilty put forward by such person and fo convict the 
ccused npon such plea. [ibid.] 
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Criminal revision against conviction and 


- sentence passed by the Fourth Presidency 


Magistrate, Bombay. 

Mr. G. N. Thakor (with him Mr, M. K, 
Thakore), for the Applicant. |, 
i “ JUDGMENT. 

Fawcett, J.—In this case a complaint 


‘was made against the accused before the 


Fourth Presidency Magistrate for offences 
under the Bombay City Municipal Act. The 
case was a summons one. The petitioner 
says that he only received the summons on 
June 23rd, the date fixed for his attendance 
being the 24th; that not having sufficient: 
tinio at his disposal he could not instruct a 
Pleader, so he merely sent his estate mana- 
ger to the Court, believing that, if neces- 
sary, an adjournment would be granted; 
that on June 24th, when the case was called 
on, the petitioner's manager .was asked, 
among other things, whether certain repairs 
had been carried out, to which he replied 
in the affirmative; and that nothing further 
was done by the learned Magistrate, who at 
once proceeded to make an order convict- 
ing the petitioner and fining him Rs. 30. 
This Court is asked, to interfere on two 
grounds, firstly, that it is not true that 
the manager pleaded guilty as recorded in 
the Magistrate's proceedings, and, secondly, 
that the Magistrate had no jurisdiction to’ 
treat the petitioners manager as if he’ 
were the accused and convict him upon 
any plea that such manager might make. 
We called for the report of the Presidency 
Magistrate upon the allegations in the 
petition. With regard to the first point, 
the learned Magistrate reports that the 
charges were read to the manager, as well 
as interpreted to him and that he pleaded 
‘guilty’ and said that the work was not 
done according to requisition. He says 
that it is a falsehood on the part of the 
petitioner to say that when questioned 
whether the repairs had been carried out, 
the manager answered in the affirmative; 
and that if the manager had so answered 
he, the Magistrate would have at once 
recorded the plea of ‘not guilty’ and pro- 
ceeded to record evidence, as required by 
law in summons cases. Whether or not 
the manager did in fact plead guilty is a 
question, which under the ordinary rule 
applicable to such acase mainly depends 
upon the actual record in the proceedings; 
and in view of the fact that the Magis- 
trate has distinctly recorded that the 
“accused” by which, of course, he means 
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the manager who was actually present and 
not the real. accused, “pleads guilty,” 
there is the strongest presumption that in 
fact such a plea was made by the mana- 
_ ger, and to rebut it would require strong 

reasons for this Court holding that the 
record did not represent the true state of 
facts. In the present case, we certainly, 
think that there is no sufficient ground 
shown for interfering upon the allegations 
of the petitioner, which are contradicted by 
the Magistrate's record. 


The main question before this Court is 


‘the contention that the Magistrate acted 
illegally in convicting the accused upon 
the plea of his estate manager. It isurged 
that s. 242 and connected provisions of 
the Cr. P. ©. show that to enable the 
Magistrate to convict an accused ‘upon 
the plea of guilty under that section 
the accused himself must be present and 
actually make his plea. Now, no noubt, s. 
242, which says that when the accused 
appears or is brought before the Magis- 
trate he should be asked about the alleged 
offence, and s. 243 which allows a convic- 
tion if the accused admits that he has 
committed the offence of which he is ac- 
cused, at first sight favour this conten- 
tion. But, on the other hand, although 
s. 204 says that a Magistrate taking cog- 
nizance of an offence in a case where a 
summons should issue in the first instance, 
“shall issue his summons for the attend- 
ance of the accused,” yet under Form No, 1 
in Sch. V the person summoned is re- 
quired to appear “in person or by Pleader” 
before the Magistrate. Of course the form 
cannot itself override any express provi- 

-sion of the Code, but in the absence of a 
clear provision that only the accused's 
own plea should be accepted for the pur- 
pose of s. 243, the Court must give aue 
regard tothe fact that this form of sum- 
mons contemplates an accused appearing 
not necessarily in person but by a Pleader. 
No doubt under s. 205 of the Or. P. ©, 
whenever a Magistrate issues a summons, 
he may, if he sees reason to do so, dispense 
with the personal attendance of the accused, 
and permit him to appear by his Pleader, 
and the words “or by Pleader” may have 
been inserted in the form with reference to 
this particular provision. A Magistrate 
can, therefore, at the time of issuing a 
summons direct that the. personal attend- 
ance of the accused should be dispensed 
with. On the other hand, he can also do 
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this afterthe issue of the summons; and 
if the person summoned takes the risk of 
not attending in person and sends a 
Pleader to represent him, provided the 


` Magistrate gives the necessary permission 


under this section, the Uode does allow 
representation of the accused by his Pleader. 
This isin accordance with the provisions 
ofs. 340 under which an accused person 
may of right be defended by a Pleader. 
Then, again, under s. 366, ina case where 
the accused's’ personal attendance has 


been dispensed with, he need not even x 


attend to hear judgment, if the sentence is 
one offineor he is acquitted, and if his 
Pleader is. present at the delivery of the 
judgment. Having regard to these provi- 
sions, I think, it is clear that, in a casé 
where the Court has allowedan accused to 
appear by a Pleader, it must be taken that 
such appearance involves the preformance 
of all acts that devolve upon the accused in 
the course of the trial, unless the Magis- 
trate thinks it necessary or desirable that 
the accused himself should be present for 


any particular purpose, such as for-examin- ` 


ation by the Court under s. 342 or pleading 
to a charge under s. 255. In such a case 
I cannot see any sufficient ground, in spite 
of the fact that ss. 242 and 243 speak of the 
accused only, for holding that his -Pleader 
may not make the necessary answers and 
plead guilty or not guilty on his behalf. A 
decision to this effect has already been 
given in Sind in Emperor v. Jamal Khatun 
(1) to which Pratt, J. of this Court was a 


party. - 4 


This is supported by the view which has, 


been taken in England upon the corres- 
ponding provisions ofi the Summary Juris- 
diction Act. 11 & 12 Vic., c. 43, s. 14 on which 


the provisions of ss. 242 and 243 of the Cr. P.. 


C., as regards summons cases, are probably 
based. In the” case of this section there 
would be stronger ground for the conten- 
tion that only the accused person himself 
could plead guilty and be convicted upon 
such a plea, because the section begins: 
“And be it enacted, that where such defend- 
ant shall be present at such hearing the 
substance of the information or complaint 
shall be stated to him, and he shall be asked 
if he have any cause to show why he should 
not be convicted......... and ifhe thereupon 
admit the truth of such information or 


(1) 19 Ind. Oas, 545,56 S L. R. 206; 14 Or. L. J. 
272; j . ` 
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complaint, and show no cause or no suf- 
cient cause why he should notebe convict- 
ed...then the said Justices shall convict 
him” accordingly. Yet, in spite of those 
provisions, it has been held that an accus- 
ed, ora defendant as he is called in that 
Act, need not attend personally on the date 
fixed inthe summons, but can appear’ by 
his Counsel or Attornay and that the plea of 
such Counsel or Attorney is sufficient to 
enable the Justices to proceed thereupon in 
accordance with this s. 14. The most recent 
case on the point is R. v. Thompson (2). 
In that case the defendant was summoned 
for an offence under the Motor Car Act. 
1903. The prosecution wanted his personal 
appearance so that evidence could be given 
of witnesses, who might have been able 
to identify him as a person who had been 
previously convicted of a similar offence; 
and the defendant's Counsel having refused 
to give an undertaking that the defendant 
should attend the Court for that purpose, 
the Justices issued a warrant for the defend- 
ants’s arrest. This was questioned in the 
proceedings in the High Court, and it was 
_held that where in answer to a summons 
issued by a Court of Summary Jurisdiction, 
the defendant has appeared by Counsel, 
there is no obligation upon him to appear 
- ‘personally, and the Justices have no juris- 
dication to compel his personal appearance 
by warrant. That, of course, is a some- 
what.different point from the present one: 
but in the. course of the judgment Lord 
Alvyerstone, C. J., also considered the ques- 
tion whether the personal attendance of a 
-defendant was necessary to,enable the Court 
to proceed under s. 14, so that it was not 
merely an ex parte proceeding. He says 
(page 617)*: “It was suggested that [certain 
provisions in this Act] implies that there 
mustin all casesbea personal appearance by 
the defendant, even though he may be re- 
presented by Counsel, urless such personal 
appearance is expressly waived by the 
* Justices, and it was said that in the 
absence of such waiver, if the defendant 
appears by Counsel and does not appear 
personally, any hearing of the case by the 
Justices, though Counsel for the defendant 
is present, is ex parte. Icannot take that 
view.” Then the Lord Chief Justice con- 
sidered various provisions bearing upon 
the question, and relied upon a previous 


(2) (1909) 25. B. 614; 78 L. J. K.. B. 1085; 100 L. 


- | 970; 73 & P. 403; T L.G. R. 979; 25 T. L. R. 651. 
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decision in Bessell v. Wilson (3) where the 
question was- whether the defendant could 
appear by Counsel, unless his personal ap- 
pearance wasexpressly waived. The action 
was against,an alderman for trespass in 


causing the plaintiff to be arrested under a 


warrant issued by the defendant in default 
of appearance. The plaintiff alleged that 
the warrant was issued without jurisdic- 
tion, as he had in fact appeared by Attorney. 
Alverstone, C.J., proceeds to say (page 619):* 
“Thatis the very argument that has been 
addressed to us to-day. Lord Campbell in. 
giving judgment said (page 4997): ‘It cannot’ 
be justly said that the party did not appear 
according to the exigency of the summons 
Aiek At the time and place appointed by the 
summons the plaintiff did appear by his 
Counseland Attorney, arid his Counsel earne- 
stly pressed that he might be heard to show 
cause,...... but the alderman refused to hear 
him because the party. was not personally 
present. We think that in so refusing the 
alderman was wrong in point of law. The 
legitimate object of the summons did not 
render necessary the personal appearance of 
the party; and that object might be better 
answered if he appeared by his Counsel and 
Attorney.” That wasa decision thatin a 
case where the defendant is represented by 
Counsel he need not appear personally, and 
that the plea-of his Counsel that he was or 
wasnot guilty was onethat the Justices could 
act upon; and Lord Alverstone says that 
that isa decision the correctness of which, 
he thought, the Court ought not to question 
Then again, in another case, Reg. v. Aves 
(4) a boy was summoned for breaking a 
window. Being unable from illness to 
Attend, he-admitted to his father that he | 
had broken the window, but alleged 
that he had not done it intentionally. The 
father thereupon communicated with an 
Attorney who, under all the circumstances, 
recommended that he should appear and 
plead guilty. Accordingly that Attorney 
pleaded guilty and the Justice convicted 
the defendant and sentenced him to a term 
of imprisonment. From the affidavit it 
appeared that the defendant had given 


. neither to his father nor to the Attorney any 


authority whatever to plead guilty, nor did 
it appear that he was aware that his father 
intended to employ an Attorney. It was 

(3) (1853) 1 El. & Bl. 489; 22 L, J. M. O. 94; 17 Jur. 
664; 118 E. R. 518;-93 R. R, 256. 

(4) (1871) 24 L T. 64. 

*Page of (1909) 2 K. anh 
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held that as the defendant had not authoris- 
` edany Attorney to appear and plead guilty, 
the conviction was bad. That of course is 
a decision upon the special circumstances 
of the case. But it was argugd by the 
defendant’s Counsel that the Court had no 
authority to adjudicate upon a pleaof guilty, 
unless pleaded by the defendant in 
person, and upon that particular point 
Cockburn, ©. J., says (page 66)*: “I am very 
far from saying that a defendant may not 
appear and plead by an Attorney.” So that 
his opinion obviously, went the same way. 
Therefore, am not prepared to assent to 
the proposition that, where a Court does 
dispense with the attendance of an accused 
appearing bya Pleader-under s. 205, the 
Court cannot-act upon the plea given by 
his Pleader in a case falling under ss, 242 
and 243 of the Cr. P. C. : 
In Emperor v. Sursing (5) no doubt Batty, 
J., says that “no Pleader can be called upon 
to plead on behalf of his client ‘guilty’ or 
‘not guilty’; and it is improper for a Magis- 
trate to act on such a plea.” . In that parti- 
cular case, the accused was present at the 
time when the Pleader gave his plea, and 
it is a different case from the one we have 
. before us. Also Aston, J. does not endorse 
Batty, J.’s remark, and only says that it 
would have been more regular in form if the 
Magistrate had called on the petitioner to 
say with his own lips whether he denied the 
truth of the complaint. But, in any case, 
having regard to the considerations I have 
mentioned, I think the dictum of Batty, J., 
on this point is too widely expressed, if it 
was meant to apply toa case falling under 
s. 205 of the Cr. P, O. 


The next point to be considered is whe- 
ther this was a case in which, first of all, the 
Court dispensed with the attendance of the 


accused under s. 205, and, . secondly, the. 


estate manager can be said to be a Pleader 


authorised by the accused to represent him. 


for the purpose of pleading under s. 242 of 
the Or. P. ©. Inasmuch as the Magistrate’s 
record shows that he did allow the estate 
manager to appear and did not insist upon 
the presence of the accused, and inasmuch 
as he acted upon the estate manager's plea, 
I think there can be no doubt whatever 
that impliedly he had dispensed with the 
attendance of the accused under s. 205, and 
we also understand that the summons 


(5) 6 Bom. L. R. 861; 1 Or. L. J. 939. 
Page of (1871) 24 L. T.—[Bad.] 
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was in the form permitting him to appear 
by Pleader. But I think it is certain- 
ly desirable in a case of this kind that 
a Court should not leave such a point to 
mere implication, but should note upon 
his record that permission under s. 205 has 
been given. : However, the mere omission 
to do this would be an irregularity, and 
would not justify our interference. 


The question, however, whether the estate 
manager can be said to be a Pleader within 
the meaning of the definition in cl. (r) of s. 
4ofthe:Cr. P.C.,is more open to doubt. 
Under the Code, before it was amended in 
1923, that definition covered the case of 
any mukhtar or other person appointed 
with the permission of the Court to act in 
the proceeding in the Court. It might have 
been contended that the words “or other 
person” should be construed as ejusdem’ 
generis with mukhtar, as implying that the 
other person should be an agent of some 
professional ability like a mukhtar who is 
recognised by the Legal Practitioners Act. 
But, on the other hand,it has been distinct- 
ly ruled by this Court, certainly in two 
cases, that the words “other person,” includ- 
ed an ordinary agent appointed by the ac- 
cused to represent him. In Reg. v. Ram- 
chandra (6) itis held that the Cr. P. C. of 
1861 entitled a prisoner to authorise any ' 
person to be his agent in any Criminal 
Court, and in Queen-E’mpress v. Chandra- 
bhaga (7) the facts were that a woman 
was charged with the offence under s. 61 | 
of the Bombay District Municipal Act ` 
and, she being unwell, her father-in-law 
appeared in Court on her behalf and the 
Trying Magistrate proceeded with the case 
and convicted her. It was held that the 
father-in-law of the accused might probably 
have been received by the Trying Magis- 
trate’as a person appointed by her to act 
in the proceedings before him consistently 
with s.4 of the Gr.®. ©. It would also be 
difficult to see any real and substantial 
ground for limiting the words “other 
person” so as to excludé any other person 


‘that may be duly appointed, for instance, 


in the common case of a person who is 
absent from the place where his estate is, 
and gives a power-of-attorney to some one 
to represent him ‘for the purposes of any 
proceedings that may be taken against 
him. Any doubt on this point is removed 


by the amendment of cl. (r) by s. 2 of 
“ Rat, Un. Cr. O. 1. 4 
(1) Rat. Un. Cr. O. 206; Or. Rg. 26th Aug. 1884, 
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Act XXXV of 1923, in which the word 
“mukhtar has ‘been transposed to another 
place and the words “any other person” 
ete., appear ina separate part (2) by them- 
selves. Therefore, I think it was open to 
the accused to appoint his estate manager 
to appear in his stead, and plead and do 
other acts on his behalf in this case against 
him, and it was equally open to the Court, 
having regard to the terms of the definition 
in cl. (r), to permit the estate manager 
- to represent the accused asa Pleader.. But, 
on the other hand, this isa deviation from 
what is ordinarily, contemplated by the 
provisions of the Code, . namely, that an 
accused should himself appear and plead 
personally, and, in my opinion, whenever 
such a deviation is allowed, there should 
be clearly, on record something to show that 
the person who represents the accused has 
been duly appointed by him just as an 
ordinary Pleader has to file a vakalatnama 
under r. 58 of the High Court Criminal Cir- 
culars, 1915, and secondly, to show thatthe 
Court has given the requisite permission 
for his appearance in place of the accused. 


In the present case, the record is defective . 


in both respects; and in so far as there was 
no power-of-attorney or any letter of au- 
thority to show that the estate manager was 

| really appointed with full powers to repre- 
sent the accused there is a legitimate doubt 
upon this question of appointment. 

It certainly would seem from the report 
of the Magistrate that some laxity of prac- 

. tice has grown up in regard to this matter 
for he says:— 

“In most of the Municipal cases landlords 
who are charged rarely appear. They are 
either represented by Pleaders or their 
agents who hold power-of-attorneys or are 
rent-collectors or estate managers. These 
latter persons are allowed to appear for 
accused in Municipal cases as they fall 
under the definition of ‘Pleader’ as defined 
ins.4 (r) of the Cr. F. O. It is a long 
standing practice in these Courts to allow 
such persons to represent the accused and 
it is legal.” 

: He further states;— 

~ “Every week there are from 200 to 300 
Municipal cases in this Court and estate 
agents and managers and rent-collectors of 
landlords appear to answer the charges and 
plead “guilty” or “not guilty.” If, in such 
cases, after the pleas of “guilty” of persons 
duly representing the accused were record- 
ed and aecused fined, the landlords were to 


` DORABSHAH BOMANJI DOBASH V. EMPEROR. 


(93 I. 0. 1926] 


come and say that they were not present 
and the Magistrate had usurped jurisdic- 
tion, the whole work (as far as Municipal 
cases are concerned) would be at stand- 
still,” ; ' 

On the ther hand, in forwarding the 
report, the learned Ohief Presidency Magis- 
trate saysthat he is not aware that it is a 
long standing practice in the Presidency 
Magistrate's Courts to allow any person to 
appear and record a plea regarding the 
guilt or otherwise of an accused person in 
the latter's absence, nor is he aware that 
in Municipal cases, estate agents and 
managers and rent-collectors of landlords 
are allowed to appear to answer charges 
and that landlords are exempted because 
they are busy persons. 


In my opinion, itis obvious that, though 
it may tend to the convenience of land- 
lords to be represented in this fashion, the 
Court should see that permission is given 
only in proper cases and no wrong practice 
be allowed to grow up. No doubt, the 
Presidency Magistrates have more important 
work to-do than try Municipal cases, which 
are generally of asomewhat petty descrip- 
tion, and this no doubt tends to the work 
being done more hurriedly than might _ 
otherwise be the case. It is a question 
for consideration, in my opinion, whether it 
is not possible to make some better ar- 
rangement for dealing with Municipal 
cases, for instance, either by the appoint- 
ment ofa Special Magistrate for them, or 
by their being put before a Bench of Hono- 
rary , Magistrates. But, in any case, I do 
not think, we can uphold irregularities 
merely because of the resultant conveni- 
ence to the landlords or the Court. In the 
present case, although I have no doubt that 
the accused by sending his estate manager, 


primarily implied that the Court should 


accept the manager, as his representative, 
there arises a legitimate doubt as to the 
extent of his exact authority, and, there- 
fore, I think, it is a case in. which we 
should not accept the conviction of the 


- accused, 


I would, therefore, on that ground, and 
not on the general ground of illegality 
which has been put bafore-us by the peti- 
tioner’s Counsel, set aside the conviction 
of the-accused and the fine of'Rs. 30, and 
direct that the accused should be re-tried 


- by such Magistrate or Bench of Magistrates 


as the Ohief Presidency Magistrate may 


(93 IC. 1926] palit-v2-BAMAN 8. 


direct, The fine, if paid, to be refunded to 

the accused. 
Madgavkapr, J.—I agree. 
Z, K. | Re-trigl ordered. 
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Criminal Procedure Code (Act V of 1898), s. 289— 
Joint trial—Same transaction—Identity of purpose— 
Procedure, 

Where certain persons are ‘witnesses on the same 
side ina criminal case and all give evidence on the 
same point and to the same effect, to prove the same 
fact, the evidence in the case of all -the witnesses is 
given in the same transaction within s. 239, Cr. P 


C., soas to make a joint trial of such persons for ` 


perjury legal. There is the most obvious identity of 
purpose in such a case. [p. 239, col. 2; p. 240, col. 1.] 

For a joint trial under s. 239, Cr. P.C., identity 
of purpose is sufficient. Community of purpose in the 
sense of conspiracy is not in any way necessary, 
though if itis present, its presence will be a further 
element supporting a finding ‘that the offences were 
committed in the same transaction. [p. 239, col. 2; p. 
240, col. 1.] 

Thére are, only two methods provided by law 
for conducting a trial or trials of several accused. 
Hither the trials must be separate if the law 
requires them to be separate or they may be and 
ordinarily will be joint, ifthe law permits them to 
be joint, unless for some particular reason the 
Judge considers that the trials should be held sepa- 
rately. It is very dangerous and notin accordance 
with law fora Judge, with the very best intentions, 
to follow some procedure which is really neither one 
nor the other of the two procedures provided by law. 
[p. 239, col. L] 

Criminal appeals from an order of the 
Sessions Judge, Allahabad, dated the 31st 
August 1925. 

Messrs. Syed Muhammad Husain and 
Akhtar Husain Khan, for the Appellant. 

The Government Pleader, for the Crown. 

Mr. S. N. Seth, for the Respondent. 

JUDGMENT.— Criminal Appeals Nos. 
747, 748 and 749 of 1925 arise out of a 
communal riot which occurred in 1924 and 
as a result of the case arising out of the 
riot the prosecution of the present three 
appellants for giving false evidence was or- 
dered. It is admitted by Counsel for the 


appellants that the false statements, which 
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each of these three appellants is alleged to 
have made, were all directed to giving the 
same, or, at any rate, a very similar account 
of the manner in which a certain Muham- 
madan met his death at the hands of 


The Committing Magistrate decided to 
enquire into the case of all three separately 
and he eventually committed them for trial 
to the. Sessions Court by three separate 
orders as in three distinct cases. We think 
that in this, he was only conforming to what 
has been the usual. practice, a practice 
which isto some extent: well-founded, so 
far as subordinate Courts within the juris- 
diction of this Court are concerned on, at 
any Tate, one decision of this Court, Empress 
of India v. Añant Ram (1).- That wasa . 
decision of a Single Judge and was arrived 
at clearly with some hesitation, Counsel 
for the appellants has not been able to 
refer us to any later case of this Court. He 
referred us to Empress of India v. Niaz Ali — 
(2). in which, however, the facts were some- 
what different. ya 

When the case came up before the learned 
Sessions Judge for disposal, he also ex- 
pressed his opinion that there should be 
strictly in law three separate trials. As the 
point is of importance we will quote in ex- 
tenso the account he gives of his procedure 
which is to be found in the heads of charge 
to the Jury. Early in that charge his note 
nore that he addressed the Jury as fol- 
ows :—. 

“At this stage the Jury were again‘remind- 
ed that strictly speaking they were sitting 
to decide, not one trial of three persons, but 
three separate trials. The law required 
this, but the law did not require that in 
such circumstances each accused person 
should necessarily be tried by a separate 
Jury. In my opinion, it would have been 
improper to have tijed each of these per- 
sons with a separate Jury. Apart alto- 
gether from the great expenditure of public 
time and of private convenience involved 
it would constitute a public scandal if one 
or more of these persons was convicted and 
the other or the others acquitted. For. 
whatever arguments might be put forward 
to the effect that all three were guilty, or to 
the effect that all three were not guilty, it 
would be impossible for anybody to put 


AD £8: 298 A. W. N. (1882) 87; 2 Ind, Dec. (x. 6) 
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forward the argument that one or two were 
guilty or that one or two were not guilty. 
The story told by all three was to all intents 
and purposes the same story and that was 
astory either false beyond reasonable doubt 
or true beyond reasonable doubt, or a story 
the truth or falsity of which a reasonable 
man could not vouch for. That one or two 
. persons should be puħished and that oneor 
two should go free for coming into Court 
and telling precisely the same story under 
exactly the same circumstances, would not 
be edifying. Therefore, it was my opinion 
that all the three persons should be tried 
by one Jury. The result was to make the 
trial in practice hardly distinguishable 
from ajoint trial, but under. the circum- 
stances, no prejudice could ariseto any of the 
accused from this. The Jury were remind- 
ed that the accused were given the option 
of having all the evidence recorded over 
again and had they chosen’ to exercise that 
option, the evidence would have had to 
-have been recorded over again. But they 
did not exercise that option, considering 
and quite rightly, that nothing could be 
gained thereby. They were, however, each 
of them allowed the option of re-calling all 
or some of the prosecution witnesses for 
-further cross-examination and this option 
they, in fact, exercised, 

“On this aspect of the case, it was only 
necessary to give the Jury one warning and 
that was, that, the cases being technically 
distinct cases, the statement made by one 
of these three accused could not, in any 

way, whatever, be used against other of the 
accused.” . 

We have had the order-sheets in the 
three cases Nos. 20, 21 and 22 (Criminal 
Appeals Nos. 747, 748 and 749) of 1925 res- 

. pectively laid before us. These order- 
sheets show that in Case No, 20 of 1925 the 
_evidence-in-chief of thg prosecution witnes- 
ses was first taken, but there was no cross- 
examination of any witness excepting the 
Doctor. This was due, we are informed and 
we have no reason to doubt it, to the fact 


4 


that a Counsel for the accused in Case No. | 


- 20 of 1925 was not present. He was, in 
. fact, also the leading Counsel for the ac- 
cused. Case No. 20 of 1925 was then ad- 
journed in the ordinary way. During the 
hearing of this evidence all the three ac- 
cused had been in the dock. The next day, 
Case No..21 of 1925 was called on and on 
behalf of Asad Ullah the accused in that 


~ case, it was agreed that the’ evidence-in- 
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chief of. the prosecution witnesses which 
had been taken in his presence need not be 
re-heard but might be read in his case. Wit- 
nesses for the prosecution were, however; re- 
called for *cross-examination. The next 
stage in the case was that the evidence 
given-in-chief by the prosecution witnesses 
in the first case No. 20 of 1925, was also 


- read with the consent of the Counsel on be- 


half of the accused in Case No. 22 of 1925 
and the cross-examination of these witnesses 
which had preceded in Case No. 21 of 1925 
was also by consent reid in Case No. 22 of 
1925 and two of the witnesses for the pro- 
secution were recalled on behalf of the 
accused for further cross-examination. Sub- 
sequently each accused was examined and 
one or two witnesses. for the defence were 
called in the first case (Ro. 20 of 1925). No 
witnesses were called in Case No, 21 of 1925 
or in Case No. 22 of 1925. There then fol- 
lowed single addresses on behalf of the ac- 
cused and the Crown. In whichorder these 
addresses were delivered is not material to 
the decision of this. case, Finally the . 


‘learned Judge addressed a single charge - 


covering all three cases to the Jury and the 
Jury returned their verdicts in regard to 
each accused convicting each of them under 
s. 193 of the Indian Penal Code. 

Against the verdicts of the Jury no appeals 
on the facts lie, but all the three accused 
have appealed on the ground that they 
were, in fact, tried jointly atone trial and 
by the same Jury and that such joint trial,- 
being as alleged illegal, the whole trial was 
vitiated. Other grounds of appeal dealing 
with mis-directions to the Jury were not 
argued. 

It was first argued by the learned Counsel 
for the appellants that his clients had been 
prejudiced in two ways; firstly, that if the 
first accused had been. convicted by the 
Jury in a separate trial, the second and 
third accused would have claimed a differ- 
ent Jury; secondly, that the first accused 
would have been able to examine the second 
and third accused as witnesses in his case. 
The same argument mutatis mutandis would 
apply to thecases. of the second and third 


accused. We will deal with these objections 


before considering the main question. It was 
not strongly pressed that the accused ‘would 
have been entitled toa fresh Jury in the’ 
second or third cases. It isclear that there 
would have been nothing illegal in the 
Judge hearing the second and ‘third cases 
with the same Jury that had tried the first, 
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Such a procedure is provided for in the 
proviso of s. 272 of the Cr. P. C. No doubt 
the accused in the second and third cases 
could have asked for a second Jury and it 
would have been in -the discretion of the 
Judge to grant or refuse that application. 
Prima facie there wouldseem to be no more 
reason why a Jury should not try a second 
charge in such circumstances than there is 
reason why a Sessions Judge should not try 
two cross-cases of riot. 

The second suggestion of prejudice, name- 
ly, that one accused was not able to call 
another accused as his witness, is baseless, 
if, in fact, a joint trial was legal, for exact- 
ly the same situation arises in every joint 
trial. 

To come then to the main question, two 
answers have to be given. Did the learned 
Judge try these cases as separate cases or 
did he in effect try them jointly? And 
secondly, if we find that he in effect tried 
them jointly was such joint trial illegal? 

We have set out in extenso above the 
procedure actually followed by the Judge, 
It was clearly, adopted in an attempt to 
save public time and money and Counsel 
for the appellants has wholly failed to prove, 
has almost even failed to suggest that that 
procedure was protested against in any 
way whatever or at any stage whatever. 
There are, however, only two methods pro- 
vided by law for conducting a trial or 
trials in such cases as these. Hither the 
trials must be separate if the law requires 
them to be separate or they may be and 
ordinarily will be joint, ifthe law permits 
them to be joint, unless for some particular 
reason the learned Judge considers that the 
trials should be held separately. It is very 
dangerous and not in accordance with 
. law for a Judge, with the very best in- 
tentions, to follow some procedure which 
is really neither one nor the other of the 
two procedures provided by law. In this 
case it is clear from the Judge’s own obser- 
vations that he was endeavouring to try the 
accused separately and at the same time 
modify the procedure provided by law so as 
to save public time and money. . We need 
not advertin detail to the various stages of 
the procedure adopted by him as we have set 
them out above, but we think that the trial 
or trials were conducted in such a way that in 
effect the proceedings amounted to a joint 
trial of the three accused. It is not clear that 
ifone of the accused had asked to call the 


_. other two men in the dock as his witnesseg 


> 


RA#I-UZ-ZAMAN V. OHHOTEY LAH, 


| $34 
what the learned Judge’s answer would 
have been; but whatever that answer would | 
have been, we think that undoubtedly the 
impressicn may have existed in the minds 
of the three accused and their Counsel that 
the accused could not give evidence each 
on theother’s behalf. We hold that these 
particular proceedings amounted in effect 
to a joint trial. A deeision in every case of 
this nature must of necessity depend upon 
its particular facts, i“ 

The next question for decision is whether - 
a joint trial was permissible in this case 
and the answer to this question depends upon 
the application of the law of the particular 
facts. Section 239 ofthe Or. P. C. says in the 
material clauses of that section “The follow- 
ing persons may be charged and tried to- 
gether, namely 

(a) Persons accused of the same offence 
committed in the course ofthe same tran- 
saction; 

(d) Persons accused of different offences 
committed in the course of the same transac- 
tion.” | 

It is clear that the accused committed 
the same offence, namely, an offencein each 
case under s. 193 of the Indian Penal Code. 
This point has not even been argued by 
Counsel for the appellants and it could not 
be argued. The only. question then that 
remains is whether these offences were com- 
mitted inthe course of the same transac- 
tion. Here again the circumstances in differ- 
ent cases may vary to an infinite degree, . 
In the present case we find three accused | 
persons, witnesses on the same side in a 
case of communal riot, all'giving evidence 
on the same point and to the same effect, 
to prove the same fact, viz., the manner in 
whicha certain man met his death. We 
have no hesitation in holding that. this evi- 
dence in the case of the three witnesses was 
given in the courseof the same transaction. 
When the facts aréstated, as we have above 
stated them, thereis to our minds -hardly 
room for argument. There was the most 
obvious identity. of purpose and that alone 
in the circumstances of this case is to- our 
minds sufficient. 

We prefer the phrase “identity of pur- 
pose” to the phrase “community of purpose,” 
The latter phrase is ambiguous in that it 
may mean only “identity of purpose” or it 
may suggest that the purpose of each was 
not only the same but was known to the 
others, or in other words, “conspiracy.” We 


_do not consider “conspiracy” in any way a 


So 
. necessary element though if it is present, 
its presence will be a further element sup- 
porting a finding that the offences were com- 
mitted in the same transaction. It is clear 
that the framers of the Cr. P.O. could never 
have had in mind the necessity for any 
proof of conspiracy before the terms of 
s. 239 could be applied. There is nothing 
requiring any elemerft of conspiracy indi- 
cated by s. 239. Further that section has 
‘been in the Code fora very large number of 
years, ifnot from its actual inception and 
certainly long before ss. 1204 and 120B 
were added to the Indian Penal Code. We 
have to look to s. 239 and tos. 239 only. If 
the several acts of the accused were com- 
mitted in the same transaction there is an 
end of the matter; therecan legally and pro- 
perly be a joint trial. 

We may add that much confusion appears 
to us to have arisen in regard to this type 
of case owing to a failure to distinguish be- 
tween different acts of the accused and differ- 
ent transactions. The act ofeach accused 
may be wholly independent of the act of 
the other and in that sense there may be no 
community whatever; but there may still 
be community of purpose in the sense of 
identity of purpose and the acts committed 
in the same transaction. In this case there 
cannot be a shadow ofa doubt that there 
was identity of purpose, and further in the 
circumstances of this case no reasonable man 
could believe that there was not in fact also 
community of purpose in the sense of a 
conspiracy or prior consultation. In either 
view we are satisfied that the offences of the 
three accused were committed in the same 
transaction and that, therefore, under s. 239 
of the Cr. P. O. a joint trial was legal. The 
appellants contend and we have also held 
that in effect the trial was a joint trial. 

The appeals, therefore, fail and are dis- 
missed. 


N. H. * Appeals dismissed, 





BOMBAY HIGH COURT. 

CRIMINAL APPLICATION FoR REVISION 

No. 299 or 1925, 

October 7, 1925, 
Present:—Mr. Justice Fawcett and 

Mr. Justice Madgavkar. 
RAVISHANKAR JAGJIVAN—Accusep— 
APPLICANT 


versus 
SAVAILAL KRISHNALAL—Oppositz 
ARTY. 
Criminal Procedure Code (Act V of 1898), 6. 250-— 


RAVISHANKAR JAGJIVAN V. SAVAILAL KRISHNALAL 


(98 1. O. 1998) 


Penal Code (Act XLV of 1860), s. 879-—-Theft—Removal 
of property under bona fide claim of right—False 
charge—Compensation, award of—Accusations, several 
—Discharge in respect of some—Acquittal on others—° 
Compensation, order directing payment of, when can 
be made. 4 

In law no distinction can properly be made between 
a false accusation as to the motive or intention which 
promptsa man in doing a certain act, and a false 
accusation as to his act. [p. 241, cols. 1 & 2.] 

A charge of theft against a person who has removed 
the property under a bona fide claim of right is a false 
charge within the meaning of s. 250 of the Cr. P. O. 
[p. 241, col. 1.] : 

Where a person is accused of several offences and 
is discharged in respect of some of the accusations 
and is acquitted in respect of the others, it is open to 
the Magistrate to make an order under s. 250, Or. P. 
C., against the complainant in respect of all the accu- 
sations when he passes his final order of acquittal. 
[p. 241, col. 2.] 


Criminal application against an order 
of the Sessions Judge, Ahmedabad, con- 
firming that of the City Magistrate, Ahmed- 
abad. : 

Mr. A. G. Desai, for the Applicant. 


; JUDGMENT. 
Fawcett, J.—We are asked to inter- 
fere as a Court of Revision in a case where 
the applicant-has been ordered to pay a 
fine of Rs. 75 as compensation under s. 
250 of the Cr. P. ©. He charged the ac- 
cused in the case with offences punishable 
under ss. 341, 379 and 427, Indian Penal 
Code, in respect of’ his pulling down a 
privy, which the complainant was using 
under a claim of right. The complainant's 
appeal to the Sessions Court has been 
dismissed, and the essence of the Court's 
judgment is given in the following words:— 
“When the accused was excluded from 
the useof the privy by a parson who had 
a bona fide title, he did not protest or 
send the accused a notice, but immedi- 
ately rushed to the Magistrate's Court 
charging the accused not merely with 
wrongful restraint (for which there might 
have been some justification) but also with 
mischief and theft. The evidence makes 
it clear that the accused had a bona fide 
claim to the property and yet he charged 
him with mischief and theft, offences of . 
which an essential element is the absence 
of good faith. He did this only to harass 
the accused and to force him to give up 
his legal rights without defending them 
in a Qivil Court. The habit of invoking 
the aid of the Criminal Court when the 
dispute is obviously a trumped up one (at 
the most acivil one) is very common in 
this district, and the Magistrate has acted 
wisely in trying to put it down, In the 
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present case the claim wasa shadowy one, 
and the charge of theft and mischief falsé 
and vexatious.” 

Mr. Desai contends that the facts on 
which the charges of wrongful, restraint, 
theft and mischief were based are admit- 
ted, namely, the pulling down of the privy, 
removing the materials and preventing the 
use of the privy by the applicant, and 
that in such a case the accusation cannot 
be said to be false within the meaning of 
s. 200. For the purposes of the present 
application, we must take the facts to be 
as stated in the Sessions Court’s judgment, 
and even if we depart from those facts and 
hold that the applicant considered that he 
had a right to the privy orin fact even 
suppose that he had a right to the use of 
the privy, stillthat will not, in my opinion, 
really make any material difference. Tak- 
ing the principal charge of theft, it is a 
common place that theft is not committed 
when the property is taken under a bona 
fide claim of right, however ill-founded it 
may be. The removal of property in the 
assertion of a bona fide claim of right, 
though unfounded in law and fact, does 
not constitute theft. But a mere colour- 
able pretence to obtain or keep possession 
of property does not avail as a defence. 
Whether the claim is bona fide or not 
must be determined ùpon all the circum- 
stances of the case, and a Court ought 
not to convict unless it holds that the 
claim is a mere pretence. This is laid 
down in many cases, of which it is suffi- 
cient to refer to Reg. v. Bhicajee (1) and 
Suraj Ali v. Arfan Ali (2). It has been 
found by the Magistrate and the Sessions 
Court that the accused committed his acts 
in the assertion ofbona fide claim of right 
and’ not simply’ under a colourable pre- 
tence ofright. Consequently his action 
did not amount to theft, and the allega- 
tion that he had committed theft implied 
the false accusation that he had removed 
the property without any right whatever 
or without any bona fide claim of right. 

. In such a case the accusation to my mind 
is as much false as if any other ingre-, 
dient of the offence, e. g., the removal of. 
the property had béen falsely stated. I 
do not think that in law any distinction 
ean properly be made between a false ac- 
cusation as to the motive or intention 


D Rat. Un. Cr. O. 22 Cr. Rg. 16, 9, 1869. . 
. (2) 36 Ind. Oas. 136; 44 C. 66; 200. W, N, 1270; 17 
Or. ` L. J. 456, 
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which prompts a man in doing a certain 
act, and a false accusation as to his act. 
Considering all the facts found by both 
the Courts, it seems to me that they could 
legitimately hold that the accusations 
were false; and, therefore, I do not see 
any sufficient ground to interfere in revi- 
sion. : 

Mr. Desai contends that, so far as the 
accusation of theft is concerned, the 
Magistrate ought to have passed the order 
when the accused was discharged in respect 
of that offence, and not when the Magis- 


. trate passed his order of acquittal in regard 


to the remaining two offences with which 
the accused was charged. The section 
however, says that “the Magistrate may, by 
his order of discharge or acquittal, ‘call 
upon him forthwith,” etc.; and it obviously 
was better for the Magistrate to take action- 
in a case like the present not at an inter- 
mediate .stage of the trial but atthe end. 
Therefore, as the section itself allows the 
order to be made by the final order of 
acquittal, we donot think that there is 
sufficient ground for saying that there had 
been an error of law in regard to the time 
when the order was passed. 

The application is rejected. 

Madgavkavr, J.—I agrees.. at 

Z, K. Application: rejected. 





ALLAHABAD HIGH COURT. 
URIMINAL Revision No. 550 or 1925. 
December 10, 1925. 
Present:—Mr. Justice Sulaiman, ` 
SHANKER— APPLICANT 
versus 

EMPEROR—Opposite Parry. : 

Criminal Procedure Code (Act V of 1898), ss, 271, 
867—Appellate judgment, contents of—Cursory judy- 
ment—Lllegality —Accuse@pleading guilty—Conviction 
—Court, duty of—Confession against: co-accused, ad- 
missibility of ~Bvidence Act (I of 1872), 3. 30, i 

Judgment of an Appellate Court ought to contain 
particulars so as to satisfy the revisional Court that 
the oe has been examined from every aspect. [p. 243, 
col. 1. - 

Where an Appellate Court dismisses an appeal say- 
ing merely that it was satisfied after examining the 
evidence that the appellant was guilty, its judgment, 
though uot illegal under s. 367, Cr. P. O., is most 
improper. [ibid.| : 

Under s. 271 (2), Cr. P. O, it is not obligatory on 
the Court to convict an accuséd who-pleads -guilty, 
[p. 243, col. 2.] | 

- Where the Court accepts the plea of guilty and 
convicts the accused on his plea of guilty his confes 


_the evidence I am fully 


eae 
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sion should not be used as evidence against his co- 
accused because he ceases to be tried -jointly along 
with them. [ibid ] 

Queen-Empress v. Pir bhu, 17 A. 524; A. W. N. (1655) 
11], 8 Ind. Dec, (N. 8.) 661, ‘relied on. 

lf the Court does not convict an accused person on. 
his plea of guilty his trial does not terminate with 
his plea and, therefore, a confession by him may be 
taken into consideration under s. 30 of the Evidence 
Act as against any other person who had been jointly 
tried with him of the same offence. [ibid | 

Queen-Empress v. Paltu&, 23 A. 53; A. W. N. (1800 
192, referred to. 


Oriminal revision from an order of the 
Sessions Judge, Farrukhabad, dated the 
30th June 1925. 

Dr. M. H. Faruqi, for the Applicant. 

The Assistant Government Advocate, for 
the Crown. 


JUDGMENT.—This is an application 
in revision from an order dismissing the 
appeal of the accused and upholding his 
eonviction and sentence under s. 454, Indian 
Penal Code. The judgment of the Appel- 
late Court is ds follows:—“The case has 
been carefully tried, and afler examining 
satisfied that 
Shanker, appellant, took part in the burg- 
lary. The appeal is dismissed”. This judg- 


ment with the exception of giving a revi- 


sional Court an idea that the accused was 
charged with an offence of burglary does 
not show anything more, The first point 
taken in revision is that this judgment is 
not in accordance with law inasmuch as it 
does not comply with the provisions of s. 367 
Cr. P. ©. That section requires that a 
judgment shallcontain the point for deter- 


-mimation, the decision thereon and the 


reasons for the decision. The dismissal of 
the appeal was nota summary one under 
s. 421 to which case s. 367 would, not have 
applied. The dismissal was after it had 
been admitted under s. 422. Section 424 
ra made the provisions of s. 367 applic- 
able. 

The question whether the expression “I 


-am satisfied that the accused took part in 


the offence” amounts to giving reasons for 
the decision, is a difficult question to answer 
in the abstract. It is obvious that in 
simple cases where the facts are clear no 
further reascn than that the evidence is 
accepted by the Judge may be strictly re- 
quired. In complicated cases, however, 
specially when there are more than one 
question, both of law and fact, arising a 


_ mere statement of this kind will have'to be 


accepted with difficulty as amounting to a 


-yeason “for the dismissal oe the appeal, 
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In the present case the accused was put 
on his trial along with three other .co- 
accused persons. He had not been named 
in the First Information Report and he was- 
not arrestgd till a week after. The evi- 
dence against him consisted mainly of the 
confession of a co-accused Khairati who had 
pleaded guilty and the retracted confession 
of another co-accused Sita Ram. There 
were other witnesses also who deposed to 
having seen him at particular places near 
about the house where the burglary was 
committed and in fact one of the witnesses 


- deposed to having seen him on the roof of 


a house in that lane. There was.also the 
evidence of one goldsinith that the accused 
after the burglary had gone to him to sell 
certain ornaments which were similar in 
appearance tocertain articles discovered 
from the custody of the confessing accused 
and produced in Court.: As against this evi- 
dence the accused produced no less than 
li witnesses and his defence was four- 
fold. In the first place he proved that two 
or three weeks before his arrest he had been . 


“beaten by some of the constables of his 


Police Circle against whom he had- com- 
plained to the Superintendent of Police and 
then ultimately filed a complaint in the 
Criminal Court which was then sub judice. 
He produced medical evidence to show the 
injuries on his person, and it was suggested 
on his behalf that the Police Officers had 
got him implicated in order to handicap 
him in the prosecution of his case and in 
order to havea revenge on him. He next 
tried to prove his enmity with Bhajja 
master who he suggested had helped the 
Police in incriminating him. In the third 
place he led evidence to establish his alibi, 
and in the fourth place he led evidence 
to show that the prosecution story that he 
was an associate of the other co-accused was 
untrue. The learned Assistant Sessions 
Judge discussed the evidence in great de- 
tail and examined it carefully. He has 
devoted several type-written pages to the 
case for and against the. accused. There 
was a further legal question as to whether 
when Khairati on the charge being read- 
over to him had pleaded guilty the learned 
Assistant Sessions Judge acted properly 
in not convicting him there and then but 
continuing a joint trial and using his. 
previous confession as evidence against 
Sanker aleo, In the memorandum of appeal 
filed before the learned Sessions Judge no 
less than eight grounds were taken Having 
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Tegard to all these circumstances it does 
appear that the judgment passed in appeal 
is, tosay the least, unsatisfactory. Judg- 
ment ofan Appellate Court ought to contain 
particulars so as to satisfy the revisional 
Court that the case has been exanfined from 
every aspect. 

My. attention has been drawn by the learn- 
ed Advocate for the applicant to the case of 


Kanhai Singh v. Emperor (1), where a- 


learned Judge of this Court held that a 
brief judgment of this kind was illegal. That 


was a judgment passed in a connected case . 


and fuller facts were mentioned in the other 
case. There were also notes of arguments 
attached. But that, however, is a Single 
Judge case and Tam not sure whether the 
attention of the learned Judge was drawn 
to an earlier Full Bench case of this Court 
[Queen- Empress v.-Pandeh Bhat (2).] In this 
Full Bench case all that the Sessions Judge 
had remarked as regards the conviction was 
“T have perused the record and see no cause 
for interference with the finding of the 
District Magistrate”. The Full Bench came 
to the conclusion that this was in compli- 
ance with the letterofs. 367. I am, there- 
fore, constrained to hold that the judgment 
before me can also not be said to be illegal. 
But the learned Judges constituting the 
Full Bench strongly discouraged such judg- 
ments and hoped that Sessions Judges in 
these Provinces would in criminal appeals, 
which raised complicated questions of fact 
and law, write fuller judgments dealing 
with such questions. 1 also cannot refrain 
from deprecating judgments of the type 
before me. 

The next point urged on behalf of the 
applicant is that the confession of Khairati 
was inadmissible. When the charge was 
read over to Khairati he at once pleaded 
guilty and admitted the facts implicating 
himself. I agree that it would have been 
more satisfactory and proper if the learned 
Assistant Sessions Judge had convicted 
Khiaration his own plea of guilty particular- 
ly as there was a previous confession of his 
both under s, 164 and before the Commit- 
ting Magistrate. No reasons were given 
why this plea of guilty was not accepted. 

- Nor does it appear that there existed any 
good reason. At the same time under 
8. 271 sub s. (2) all that is incumbent on the 


(1) 17 Ind. Cas, 795; 10 A. L. J. 435; 13 Cr. L. J. 
: of? 19 A.506; A, W. N, (1897) 142; 9 Ind. Dec, (x. 8.) 
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Court is to record his plea of guilty. It 
is not obligatory on the Court to convic- 
him thereon. The conviction on a plea of 
guilty is discretionary. If, therefore, the 
learned Assistant Sessions Judge did not 
chodse to convict Khairati on his own plea 
of guilty it would be difficult to say that 
his procedure.was in contravention of that 
sub-section, The learned Advocate for the 
applicant has relied om a passage in the 
commentary on the Indian Evidence Act 
by Messrs. Woodroffe and Ameer Ali under 
s. 30, where the learned authors have re- 
marked “When one of several prisoners 
pleads guilty, the proper course’ for the 
Court before whom the trial of the other 
is pending is to sentence him and either 
to put aside or to remove him from the 
dock and call him as a witness, but it is 
improper to leave him in the dock con- 
victed merely to see what the evidence 
will show.” This view is based on certain 
judgments of the Madras High Court, So 
far as the cases of this High Court are 
concerned they are to the effect that where 
the Court accepts the plea of guilty and con- 
victs thé accused on his plea of guilty his 
confession should not be used as evidence 


` against his co-accused because he ceases to 


be tried jointly along with them. The 
case of Queen-Empress v. Pirbhu (3) was a 
case where a learned Sessions Judge had 
convicted Pirbhu Singh and Krishna on 
their plea of guilty, as appears from the 
original paper book sent forby me. Simi- 
larly in the case of Emperor v. Kheoraj (4) 
Chidda had been actually convicted by the 
Judge on his plea of guilty though this 
conviction was deferred till the conclusion 
of the trial. It was pointed out by Hender- 
son, J.,in the case of Queen-Emopress v. 
Paltua (5) that if the Court does not convict 
an accused person on his plea of guilty 
his trial does not terminate with his plea 
and, therefore, a confession by him may be 
taken into consider&tion under s. 30 of the 
Indian Evidence Act as against any other ` 
person who had been jointly tried with 
him of the same offence. At the same time 
one cannot lose sight of the fact that if 
Khairati whose ccnfession is very damag- 
ing tothe applicant had been convicted on 
his plea of guilty and had then been pro- 


sal?) 17 A, 524; A. W. N. (1895) 111; 8 Ind. Dec. (N. 6.) 
4) 30 A. 540; A; W. N. (1908) 241; 5 A. L. J. 505: 
ut, 398; Or. L. J. 300 ) mers 

(5) 23 A. 53; A. W. N. (1900) 192, . 
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duced as a witness for the prosecution the 
accused would have had an ample oppor- 
tunity to cross-examine him of which he 
has been deprived by the procedure adopt- 
ed by the learned Assistant Sessions Judge. 

As ‘regards the confession of Sita Ram I 
- have already remarked that it was a re- 
tracted confession. When Sita Ram was 
questioned by the Judge about his previous 
statement he alleged that it had been made 
under coercion and threat by the Police. 
With regard to the implication of Shanker 
he stated that the second officer took him 
aside and said that he should name Shanker 
as the man who had given him the orna- 
ments, that when he refused to do so the Sub- 
Inspector then assured Him that he would 
get him off if he were to state that he had 
received the ornaments from Shankar and 
that the Sub-Inspector threatened him that 
if he did not do as directed he would take 
him to the thana and torture him and have 
him beaten with a broom-stick by some 
sweeper in an insulting manner, and that, 
therefore, out of fear he agreed to im- 
‘plicate Shanker. The learned Sessions 
Judge's judgment does not indicate how far 
he has been influenced by the retracted con- 
fession of Sita Ram. There can be no ques- 
tion as to the admissibility of Sita Ram's 
‘statement. The only doubt that there could 
be, would be as to its weight. 

Having regard to these circumstances I 
‘am of opinion that the disposal of the ary- 
peal of the accused has not been satisfac- 
tory. But as the accused has already been 
in Jail for nearly seven months it would be 
unfair to set aside the conviction and order 
“a re-trial. He has had no previous conviction 


for any offence under Chs. XII and XVII of- 


‘the Indian Penal Code. After some hesita- 
‘tion I have come to the conclusion that 
the best order to pass in this case is to 
uphold his conviction on the other mate- 
‘rials on the record; but to reduce his 
‘sentence to the period already undergone 
and set aside the sentence of fine. The 
accused will be released forthwith and the 
fine, if paid, will be refunded. 
N. H Sentence reduced. 
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BOM BAY HIGH COURT. 
CRIMINAL APPLICATION TOR REVISION 
No, 241 cr 1925. 
October 7, 1925. 
Present:—Mr. Justice Fawcett and 
Mr. Justice Madgavkar. 
FAKIRBHAI NATHUBAI— 
AcocsED—APPLICANT 
Versus 
EMPEROR—Opvrosits PARTY. 
Bombay Prevention of Gambling Act (1V of 1887), 
s. 12—DPerson on private premises accepting bets frum 
persons in street-—Offence. p 
Although a person may be on private premises 
yet if he stands or sits soas to beable -to take bets 
from the public in a public street, he can be held to 
So betting or gaming in that street. [p. 245, 
col. 2. 
Accused sat on a chair placed just within his shop 
and accepted bets from persons in the public street : 
Held, that the accused was gaming in a place to 
which the public had access and was guilty of an 
offence under s.12 of the Bombay Prevention of 
Gambling Act. [p. 245, col. 2; p. 246, co. 1] = | 47 
Criminal application against conviction) 
and sentence passed by a Bench of the Hono- 
rary Presidency Magistrates at Bombay. 
Mr. R. J. Thakur, for the Accused. 


Mr. S. S. Patkar, Government Pleader, 





| for the Crown. 


JUDGMENT. 

Fawcett, J.—The petitioner . was 
charged with gaming in contravention of 
s. 12 of Bombay Act IV of 1887, which 
covers the case ofany person found gam- 
ing in any public street, or thoroughfare, 
or in any place to which the public have 
or are permitted to have access, or in any 
race course. The allegation against him 
was that he was found by the Police accept- 
ing Ank Satta bets in Cavel street. A 
Police constable gave evidence that the 
accused was sitting on a chair which was 
half in and half outside ofa shop; that 
persons, who staked money with him, did 
so from the road; that he accepted the 
money and passed it to another person who 
was inside the shop, registering thenames 
of those who staked themoney. The cor- 
stable went up and arrested him after he 
had just accepted a bet from aman, who . 
was accused No. 2 in the case. The peti- 
tioner immediately threw down the money 
he had so received, and it was subsequently 
foundon the road. Another Police con- 
stable supported -the former witness, except 
that he stated that accused No. 1 was not 
sitting on a chair but on the ota of the 
shop with his legs on the road. This dis~ 
crepancy, the judgment says, was wiped out 
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by the evidence of a dispute witness, who 
said thatthe petitioner was sitting ona chair; 
and.the Bench of Magistrates held that 
he was sitting more outside of the shop 
than inside, and that in any case his posi- 
tion in regard to the shop was suchas to 
be readily accessible to those he wished 
to bet, without their having to enter the 
shop at all. Accordingly holding that he 
was gaming by accepting Ank Satta bets, 
they convicted him and sentenced him to 
pay a fine of Rs. 150. 

“The applicant’s contention is that in the 
circumstances he was not gaming in a 
public street, or in a place to which the 
public had or were permitted to have 
access, within the meaning of s..12. We 
. have been shown a photograph of the shop, 
which strictly speaking, is not evidence 
in the case, but it helps to show that the 
shop was in no way separate from the 
public road and that a  foot-path runs 
immediately below the plinth of the shop. 
It may be that, according to the photo- 
graph, it would not be possible for the 
accused to have sat on a chair partly 
inside the shop and partly outside the 
shop. But at any rate it does not conflict 
with the finding of the Magistrate that 
_ the accused was sitting in the shop at a 

place where he was readily accessible to 
any person who wished to bet with him 
from the public street without having to 
enter the shop at all. That is-a finding 
of fact which must be accepted as correct 
for the purpose of deciding this case in 
revision. Mr. Thakor for the petitioner has 
referred us to two authorities in support 
of his-contention. The first of these is 
Emperor v. Chennappa (1) where the aécused 
were found playing for money with 
cards in a math, which was enclosed in 
acompound wall and off the highway. It 
was managed by a Swami of the Lingayat 
community and was open to all Lingayats 
and to other castes, subject to certain res- 
trictions. The Swami could, if he chose, 
keep the people out. Under these circums- 
tances it was held that the math could 
not be regarded as a public place within 
the meaning of s. 12 of this Act. But it 
is to be noted that the: section that was 
construed in that case appears from the 
report to have been the section as it used 
to stand before it was amended in 1910, 
and when the words were “in aay public 


‘ y 19 Ind. Cas. 167; 15 Bom, L. R. 101; 14 Cr. L. 


r 


I 


FAKIRBHAI NATHUBAI V. EMPEROR, 


245 
street, place or thoroughfare.” This is 
borne out by the fact that the reference 
by the District Magistrate in that care 
which was concurred in “by the High 
Court, relied upon Emperor v. Hossain 
Noor Muhammed (2), which dealt with the 
section as it was formerly worded. The 
words “in any place to which the public: 
have or are permitteds to have access” are 
obviously wider than are the words “public 
place” read with the connecting words 
“public street or thoroughfire.” The same 
remarks apply to the other case of Durga 
Prasad Kalwar v. Emperor (8), for the 
Bengal Gambling Act, s. 11, referred to 
in that decision uses the same expression 
“public place” Consequently, those two 
authorities do- not really assist us in the 
present instance. On theother hand, the 
learned Government Pleader has drawn 
our notice to a case mentioned in 
Velinker's Law of Gaming and Wagering, 
3rd Edition, page 250, which is stated as 
follows: — 

“A book-maker stood ona Railway abut- 
ting on a street but separated from the 
street by a fence, and leaning over, he 


‘stretched his hand over the fence and 


took a bet from persons in the street. 
Held, he was rightly convicted -of con- 
ducting business of any kind in lotteries, 
betting or gaming in a street, though 
the word by its definition in the Act 
was expressly mide not to include a place 
forming part of a Railway. Queen v, Wil- 
son (4). 

That case, certainly, supports the view 
that, although a person may be ona 


. private premises, yet if he stands or sits 


so as to be able to take bets from the 
public in a public street, he can be held 
to be actually betting or gaming in that 
street. The circumstances here, as found 
by the Magistrate, render it almost cer- 
tain that the accuged did in fact accept 
money from persons wishing to bet by- 
taking it in his hand outside the front of 
the shop and so in the air space above . 
the public street, and in that view there 
would be gaming ina public street. But 
even apart from that he would, in my 
opinion, be gaming in a place to which 


‘the public had access, for the whole ob- 


ject of his sitting there was to be acces- 
sible. to persons wishing to bet from the 
6 S Bom. L. R. 22; 3 Cr. L. J. 216; 30 B. 348. 


3) 31.0. 910; 8 ©. W. N. 592; 1 Cr. L. J. 531. 
4) (1910) 47 Sc. L. R. 468., 
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public street, and his action, in my opinion, 
comes within the offence contemplated by 
8.12. It would be different if he and some 
others had simply been playing cards for 
money in the shop. Such acase would not 
perhaps come within this section, unless at 
any rate it was so openly done, as to come 
within the evil aimed at by the section, ac- 
cording to the viéw taken in Emperor v. 
Jusubally (5). But here the whole object 
was to carry on open gaming with any 
members of the public coming up to him in 


the street, and, in my opinion, he was, there- - 


fore, rightly cortvicted. 
We see no reason to interfere. 
Madgavkapr, J.—I agree. 
Z. K. Appeal discharged. 
(5) 7 Bom. L; R. 333; 29 B. 286; 2 Cr, L. J. 252. 
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ALLAHABAD HIGH COURT. 
CRIMINAL MISCELLANEOUS APPLICATION 
No, 275 or 1925. ` 
December 16, 1925. 
Present:—Mr. Justice Daniels. 
EMPEROR rHrougH Choube SHIB 
> NARAIN—App.iicant 
Versus 
Seth BHIK CHAND AND oTHERS— 
OPPOSITE PARTIES. 
Criminal Procedure Code (Act V of 1898), 8. 526— 
Transfer of case—Principles applicable. 
If a Magistrate convicts an accused on a minor 
charge when he should have committed him to Sessions 


on a graver charge there is a remedy provided by the’ 


law, but it would be a very dangerous thing for the 
High Court to interfere in a pending case and trans- 
fer it-from the Court which is seised of it because the 
Court during the hearing of the case takes a par- 
ticular view of the law or the facts. 

On acharge instituted ona Police report and in 
which the prosecution is in the hands of the .Public 
Prosecutor exceptionally strong grounds would have 
to be shown before the High Court would exercise 
its power of transfer at th® instance of a private com- 
plainant when the responsible authorities are satisfied 
that there is no ground for withdrawing the case from 
the Court which is hearing it. 

Application for transfer. 

Messrs. P. L. Banerjee and U. S. Bajpai, 
for the Applicant. . 6 

Mr. N. P. Asthana, for the Opposite Par- 
ties, : 

JOUDGMENT.—This is an application 
for transfer of a case under s, 304A from 
the Muttra District under the following 
ci: cumstances. The accused by digging 

‘his land had undermined the foundation 


of the .applicant’s wall, The applicant's 
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house collapsed in consequence, and Iam 
informed that three persons were killed, 
A. Police inquiry followed and the accused 
was challaned under s. 304A. When the 
case came. into Court the applicant who 
is the owner of the house and the father 
of two of the persons who were killed 
filed a complaint under s. 304. Strictly 
speaking he should have been examined 
on that complaint, but the order passed 
by the Magistrate was in substance a 
reasonable one. It was that he was already 
inquiring into the matter on the Police 
chalan but that he was willing to hear 
any witnesses put forward by the com- 
plainant and decide after hearing them 
whether he should deal with the case 
under s. 304A, The present application - 
was put in at alate stage of the case when 
the evidence was nearly complete. No 
previous application had been made to the 
District Magistrate, and though the ap- 
plication does ask for a transfer to some 
Court outside Muttra no real reason is. 
shown why no Court at Muttra can be 
competent to try it. Even as regards the 
particular Magistrate in whose Court the 
case is pending, although some allegations 
were made agaipst his impartially which 
he has now denied, the real reason on 
which the transfer is pressed is that he 
has continued to treat the case as one 
unders 304A instead of charging the ac- 
cused. with the graver offence under 
s. 304. Ifa Magistrate convicts an accused 
on a minor charge when he should have 
committed him to Sessions on a graver 
charge there is a remedy provided by 
the law, but it would be a very dangerous 
thing for the High Court to interfere ina 
pending case, and transfer it from the 
Court which is seised of it because the 
Court during the hearing of the case takes 
a particular view of the law or the facts. 
I may add also’ thatin acharge of this 
nature which is instituted on a Police re- 
port and in which the prosecution isin 
the hands of the Public Prosecutor excep- 


‘tionally strong grounds would have to be | 


shown before this Court would exercise 
its power of trausfer at the instance of a 
private complainant when the responsible 
anthorities are satisfied that there is no 
ground for withdrawing the case from the 
Court which is hearing it. 

For all these reasons I dismiss this appli- 
cation. 


N, B, Application dismissed, 
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BOMBAY HIGH COURT. 
ORIMINAL APPLICATION FOR REVISION 
No. 336 oF 1925. 
November 4, 1925. 
Present:—Mr, Justice Fawcett and 
Mr, Justice Madagavkar. 
TARAK DAS GUPTA—AccusED— . 
APPLICANT 
versus 
EMPEROR—Opposite Party. 

Penal Code (Act XLV of 1860), s. 509—Letter sent by 
post containing indecent overtures—Insulting modesty 
of woman—O fence. 

A person who sends a letter by post toa woman 
containing indecent overtures is guilty of au offence 
under s. 502 of the Penal Code. [p. 247, col 2.] 

Criminal application against conviction 
and sentence passed by the Third Presi- 
dency Magistrate, Bombay. 

Mr. I. J. Sopher, for the Accused. 


- JUDGMENT. 3 

Fawcett, J.—The petitioner has been 
convicted of an offence under s. 503 of the 
Indian Penal Code, and sentenced to suffer 
three months’ simple imprisonment. The 
main facts are that he sent by post to the 
complainant, an English nurse, a letter con- 
taining indecent overtures and suggesting 
that the complainant should take certain 
action in order to show whether she accept- 
ed the terms mentioned in this letter. 
complainant went to the Police, and in con- 
sequence of what they did, the accused’was 
found to be the person who had sent the 
letter. He did not dispute this at the trial. 
The letter is described by the Magistrate 
as containing the most lewd and filthy sug- 
gestions and showing a wholly vicious and 
depraved mentality of the writer. In the 
circumstances, we entirely agree with the 
Magistrate that an inference arises that the 
accused intended to insult *the modesty of 
the complainant, who is an unmarried 
woman, who had no previous acquaintance 
with the accused, and -was not of a loose 
character. . 

The only point of substance that has been 
urged by Mr. Sopher for the petitioner is 
that the case does not come under the 
words “exhibits any object” contained in 
s. 909, which is the partof the section on 
which the conviction rests. No doubt, the 
word “exhibit” does ordinarily express the 
idea of actually showing a thing to a person. 
On the other hand such showing need not 
be immediate, Ib was admitted by Mr. 
Sopherthat‘‘exhibit” was practically equiva- 
Jent to the word “expose,” and a thing can be 
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exhibited or exposed toa person, although - 


The 


at first, it may be wrapped in something 
which prevents that person from actually 
seeing the object containgd in the wrap- 
per. Thus it has been held in England 


that the words “exposed for sale,” contained + 


in s. 6 of the Margarine Act, 1887, are ‘not - 


day. 


limited to such an exposure as would enable: ~ 


purchasers to see the margarine itself, but ` 


would cover the case of margarine which is 


- wrapped in paper soas to be invisible to 


the purchaser: Wheat v. Brown (1). In the 
present case, the accused did not himself go 
to the complainant and show her the letter, 
but he employed the agency of the Post 
Office for the purpose of securing its receipt 
by her. Thenatural result of his posting 
the letter would be its receipt by the ad- 
dressee and her opening the envelope and 
seeing its contents. In my opinion, the 
fact that the accused used these means for 
letting thecomplainant see theletter, instead 
of himself taking it and showing it to her, is 
immaterial. The mazim qui facit per alium 
facit per se is one entirely applicable to the 
present circumstances; and the mere fact 
that the letter was in a closed envelope be- 


fore it reached the complainant, and that 


the accused did nut himself tear open that 
envelope but that this was done by the com- 
plainant, does not prevent it being a case 
falling within the meaning of the words 
“exhibits any object.” Therefore, I think 
the view taken by the Presidency Magis- 
trate is quite correct, and I entirely agree 
with the very clear reasoning contained in 
his judgment. . 

We are asked to say that the sentence 
passed upon the accused is excessive, but 
the act was one of a disgusting nature and, 
in my opinion, fully deserves the sentence 
that has been passed upon the accused. 

I can see no sufficient reason to interfere 
and would reject the application. 

Madgavkar, J.—The applicant sent 
by post a letter to the complainant con- 
tainiug improper proposals. ‘here can be 
no question, and it has not been disputed 
before us, that he must have thereby intend- 


ed to insult her modesty. The only point ` 


remaining, therefore, is whether his sending 
the letter falls within the purview of the 
words “exhibits any object” in s. 509, 
Indian Penal Code. The letter is undeni- 
ably an object and to the word ‘exhibits’ 
one of two meanings may be attached, If 

92) 1 Q. B. 418; 6L L. J. M, O. 94; 68 L. T. ; 
nR. ANYAR 198, d ee 
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it meant exhibition in a public place, the 
argument for the appellant would have 
-same- substance. But it is clear from the 
other words of the section “shall be seen”... 
PET ‘or “intrudes upon the privacy of such 
woman” that this is not the-meaning of 
the word “exhibits” in the section. The 
only other meaning that can attach to it 
is “displays, or causes to be seen” by the 
woman, nct necessarily in a public place. 
Therefore, what the accused did by posting 
to her. the letter appears to my mind to 
be-an action which falls within the pur- 
view of the section. To quote the words of 
this Court-ia In re Mahomed Kasam Chisty 
(2); “it- would be making a farce of the 
law, if we were to say that the conduct of 
the appellant did not amount to an offence 
and that the Magistrate -has taken an in- 


correct view of the section of the- Indian. 


Penal Code under which the accused has 
been convicted and sentenced.” 

As regards the sentence, I entirely agree 
with my learned brother. I am unable to 
accept the argument that the applicant’s 
age or education are an extenuation of the 
offence. On the contrary I would hold that 

. education’is, if at all, aggravation and not 
extenuation. pam ap ae 
“ The application [must be dismissed. 
Z. K. Application dismissed. 


(2) (1911) “Ratanlal & Dhirajlal's] Law of Crimes, 
9th Edition p. 1113. f 
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SIND JUDICIAL COMMIS- 
` SIONER’S COURT. 
CRIMINAL APPEAL No. 125 or 1925. 
December 23,1925, ` 
Present:—Mr. Kincaid, J. C., > 
and Mr. Rupchand Bilaram, A. J. ©. 
HUSSAINBIBI— APPELLANT 
versu! i 


EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 235 
(1), 162—Penal Code (Act XLV of 1860), ss. 863, 
866—Evidence Act (I of 1872), $, 25—Two charges, 
when can be joined in one trial—Statement by accused 
person to Police, admissibility of, in evidence— 
Kidnapping, offence of—Material ingredient—Inten- 
tion of accused. . 

Where an accused person was charged under ss. 366 
and 420, Penal Code, for having kidnapped a minor 
girl with intent that. sbe might be compelled to 
marry against her willand for having cheated somebody 
else by making false representations to him and 
thereby inducing him to part with a sum of money in 
consideration for the marriage of the girl: 
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Held, that the two offences though separate were so 
connected together as to form one and the same trans- 
action within the meaning of s. 235 (1), Cr. P, ©., and - 
the joinder of the two charges was, therefore, permis- 
sible in law. [p. 249, col. 1] |. 

The real and substantial test in determining whe- 
ther several*offences are so connected together as to 
form one transaction depends upon whether they are 
related together in point of purpose and effect or as ` 
principal and subsidiary acts so as to` constitute one 
continuous act. [p.250,col. 1.] 

‘Woodward v. Iimperor, 92 Ind. Cas. 433; 18 S, L. 
R. 199 at p. 213; A. I. R. 1925 Sind 233; 27 Cr. L. J. 


- 257, relied upon. 


Emperor v. Sherufalli, 27 B. 135; 4 Bom. L. R. 980, 
referred to. 

The words “statement of any person” in s, 162, 
Cr. P. O., refer to the statement of any witness in the 
course of Police investigation and not to the statement 
of an accused person in respect of whom such investi-. 
gation is held and, therefore, the statements of accused - 
person can only be exlcuded under s. 25 of the 
Evidence Act, if they are in the nature of incriminat- 
ie Hiei and are used by the Crown as such. 
ibid] . i 

Umer Duraz Munshi v. Emperor, 86 Ind. Cas. 410; 26 
Or. L. J. 778; A. L. R.1925 Sind 237, R.v. Kanqal ` 
Moti, Cr. Reference No. 30 of 1905 (Cal.) and Emperor 
v. Mahomed Ebrahim, 5 Bom. L. R. 312, relied upon. , 

Section 366, Penal Code, is only an aggravated 
form of the offence created bys. 363 and where the 
girl kidnapped from lawful guardianship is under 
16 years of age the intention of the accused in 


.Kidnapping her isthe material matter and not the 


th or willingness of the kidnapped girl. [p. 250, 
col. 2. ; 


Emperor v. Safdar Reza, 72 Ind. Cas. 379; 49 O. 905 
at p. 910; A.1. R. 1922 Cal. 508; 24 Cr. L.J. 379, 
relied upon. 


Criminal appeal against the judgment 
of the Additional Sessions Judge, Sukkur, 
dated the 12h September 1925. 


Mr. Naraindas Vishandas, for the Appel- 
lant. .: a 4 

Mr. T. G. Elphinston, Public Prosecutor, 
for the Crown., 


JUDGMENT.—The accused Hussain- 
bibi was tried before the Additional Ses- 
sions Judge, Sukkur, under ss. 366 and 420, 
Indian Penal Code, for having kidnapped a 
minor girl Ikbal with intent thatshe might 
be compelled to marry against her will 
and for having cheated one Fakiro by false 
representations that Ikbal was an orphan 
girl and had been brought up by her and 
thereby dishonestly inducing him to part 
with asum of Rs. 175 in consideration for 
the marriage of Ikbal to his son, Pessu. She 
has been convicted and sentenced to two 
years’ rigorous imprisonment on the first 
charge and acquitted oh the second charge. 

he hasnow come to us in appeal. 

The -accused Hussainbibi is a Sindhi 
Muhammadan woman. She describes herself 
as the wife of one Nuru a Punjabi who is, 
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now absconding. Ikbalis a Punjabi girl 
only nine years old. Both of her parents are 
alive and live in Gujranwallain the Punjab, 
It appears that on the 22nd April 1925 
the accused and Ikbal weree travelling 
together by train from Larkana to Sukkur. 
One Zahur Mohamed a Punjabi Police con- 
stable was also travelling by the same train. 
His suspicions having been aroused at seeing 
the two together, he questioned the accused 
on the platform of the Sukkur Railway 
Station in presence of Ramsing the Assist- 
ant Station Master (when both of them had 
got down from the train) as to who the 
girl was, She claimed the girl to be her 
own daughter, and by gagging the girl at 
first prevented the girl from giving out 
the name of her father. The Police con- 
stable was, however, able to ascertain her 
parentage and according to the story given’ 
by -heria the Police enquiry and repeated 
- by her in the Sessions Court it would 
appear that on one day in August 1924 the 
girlin company withtwo other girls had 
been to the Railway Station of Gujranwalla 
to see the train, when she was requested by 
the accused who was travelling with her 
baby by that train, to fetch some water 
from the platform in a tumbler which the 
accused handed over to her and that when 
the girl had taken the water to the com- 
partment she was asked to hold the baby 
for a while to enable the accused to go to 
the W. C. of that compartment. In the 
meantime the train having moved on, she 
© was coaxed with the promise that she would 
be sent back to her parents from the next 
station. She was, however, brought down 
to Khanpur, then to Rohri where they 
stayed in the house of Fakirofor about a 
fortnight and then she was taken to Jacob- 
abad and given in marriage to Fakiro's 
son. Accordingto her afew months later 
she was taken by the accused to Kamber 
with the intentionof giving her in marri- 
age again to another person for Rs. 800 
and as the intended husband was not pre- 
pared to part with such a large sum of 
money, they were returning back to Sukkur, 
when they were found together by the 
Police man Zahur Mohamed, Such washer 
story of the atrocious act of the accused 
in kidnapping her in order to make money 
by selling her or giving her in marriage 
for consideration ; and for which she was 
committed to have her trial. 

The father of the girl has been examined 
to prove the sudden disappearance of the 
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girl in August 1924. The accused has not 
only admitted that she was travelling in 
company of the girl when she was‘appre- 
hended, but has admitted being in pos- 
session of the girl, from about the time 
when she had disappeared. She has offered 
different explanations at different times 
fur being in possession of the girl. At the 
Railway Station she chaimed the girl as her 
own daughter. At the subsequent Police 
investigation, she stated that she had found 
the girl in company of another woman in 
the train and on enquiry she was told by 
her that owing to ill-treatment of her step- 
mother she had left her step-mother’s house 
and was induced to offer hershelter in her 
own house. Atthe trial she stated that 
one Nahrushah the nephew of her husband 
Nuru or Noor Shah had brought the girl 
and left her with her. She denied having 
cheated Fakiro. 

The learned Additional Sessions Judge 
and all the four Assessors were of the 
opinion that the story of the girl as to her 
having been kidnapped by the accused 
herself from the Gujranwalla Station was 
substantially true, and that the belated ex- 
planation of the accused given -by her in 
Court as to her possession was false. The 
learned Judge, however, entertained certain 
doubts as to the factum of the marriage 
of the girl with Takiro’s son Pessu. He 
accordingly held that the first charge was 
proved against the accused and that she 
should be given the benefit of the doubt on 
thesecond charge. The learned Pleader for 
the accused has not been able to convince 
us that the learned Judge below was wrong 
in his appreciation ofthe evidence and in . 
holding that the girl was kidnapped by 
the accused herself from Gujranwalla. 
The learned Pleader has, however, pressed . 
certain legal objections to the validity of 
the trial and of the gonviction under s. 366. 
There is no substance in any of them. In 
the first place he hasurged that the whole 
trial was vitiated by the accused having 
been indicated at the same trial for two 
separate offences under ss. 366 and 420, 
Indian Penal Code. Indubitably the two 
offences though separate were so connected 
togther as to form one and the same transac- 
tion within the meaning of s. 235 (1), Cr. 
P. C., and the joinder of the two charges 
was, therefore, permissible:in law. ‘The 
evident object of the accused in. decoying 
the girl from Gujranwalla was to make 
money by giving heraway in marriage in 
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consideration for money, on the pretext that 
she was her lawful guardian. It is well- 
settled that the realand substantial test 
n. determining whether several offences 
are so connected together as to form one 
transaction depends upon whether they 
are related together in point of purpose 
or as cause and effect or as principal and 
subsidiary acts so as to constitute one con- 
tinuous act. Woodward v. Emperor (1). 
Though as pointed out in Emperor v. She- 
rufalli (2) that proximity of time between 
the different acts is not an essential factor 
for holding that such acts form partof the 
same transaction, it would appear that in 
this case the act of cheating Fakiro was 
guid to have been committed within about 
a fortnight or three weeks of the date on 
whichthe girl was kidnapped. < 

The learned Pleader has further urged 
that the statements made by the accused 
to the Policeman at the Railway Station and 
to the Sub-Inspector at the Police investiga- 
tion should not have been admitted in 
‘evidence. The admissibility of statements 
made by an accused person to the Police 
has been dealt with by me at considerable 
length on the Sessions Court side in the 
case of Umer Duroz Munshi v. Emperor 
(3) as pointed out by me in that case, such 
statements are in the first place not ex- 
cluded by the provisions of s. 162, Cr, P. 
C:, and that the words “ statement of any 


person" appearing in that section refer ` 


to the statement of any witness. in the 
course of a Police investigation and not to 
the statement of an accused person in res- 
pect of whom such investigation is held. 
And in the next place they can only be ex- 
cluded under s. 25 of the Evidence Act if 
they are in the nature of incriminating 
statements and are used by the Crown as 
` such, A useful test as to the admissibili- 
ty of statements made to the Police is to 
ascertain the purpose fo which they were 
put by the prosecution R. v. Kangal 
Moti, Cr. Reference No. 30 of 1905, 
Cal. referred to in the notes to s. 25 
in Ameerali's Evidence Act. Both the 
statements in question were made by 
the accused with the object of exculpating 
herself from criminal liability and have 
been relied on by the Crown not for the 


(1) 92 Ind, Cas, 433; 18 S. L. R. 199 atp. 213; A. I 
R. 1925 Sind 233727 Gr. L. J. 257. 

(2) 27 B. 135; 4 Bom. L. R. 930. 

(3) 86 Tnd. Cas. 410; 26 Or. L. J, 778; A. I R. 1925 
Sind 237, : 
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purpose of proving that either of them 
is true and should be believed, but for 
the purpose of showing that they were 
not true as was done in the case of Em- 
peror v. Mthomed Ebrahim (4) where the 
accused was found carrying a box at night 
and when asked by the Policeman on duty 
stated that the box belonged to. him, and’ 
his statement was held admissible against 
him on atrial of the theft of the box. On 
this point theadmissibility of statements, 
made in the present case stands on a differ 
ent footing than the admissibility of 
statement made in the case of Umer Daraz 
which were excluded by me from my con- 
sideration. In the present case there was 
nothing wrong in evidence being given of 
the two previous statements of the accused 


though they were madein the presence of | 


the Police. . ` 

Lastly it has been urged that the offence, 
if- any, committed. by the accused falls 
under s. 363, Indian Penal Code and not 
under s. 366, Indian Penal Code on the 
ground that the girl being a minor no 
question could arise as to her being given 
in marriage against her will, she having 
no will of her own, 

As pointed out by Sandersan, C. J., in 
Emperor v. Safdar Reza (5). Section 366 is 
only an aggravated form of the offence 
created by s. 363 and where the girl kid- 
napped from lawful guardianship is under 
the age of 16 years, the intention of the 
accused in kidnapping her is the materiál, 
matter and not the consent or willingness 
or otherwise of the kidnapped girl. The 
intention of the accused in the present case 
being to give her in marriage, she has been 
rightly convicted under s. 365, Indian Penal 
Code. It would further appear that even 
if the conviction was altered toone under 
s. 363, it would make no difference what- 
soever as the sentence awarded to her is 
much less than what was within the com- 
petence of the learned Judgeto award under 
s. 363, Indian Penal Code. We confirm the 
conviction and sentence and dismiss this 
appeal, 

P. B. A. 

§. (4) 5 Bom. L. R. 312 


5) 72 Ind. Cas. 379; 49 O. 995 at p. 910; A. I. R. 1922 
Oal. 508; 24 Cr. L. J. 379. 
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LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 896 or 1925. 
à - January 29, 1926. 
Present:—Sir Shadi Lal, Ker., Chief 
Justice, and Mr. Justice Addison. 
KARAM SINGH AND ANOTHER— 
AcOuSBD—APPELLANTS 
i versus 
EMPEROR— RESPONDENT. 
Penal Code (Act XLV of 1860), s. 800, exception (4) 
~—-F'ight—Origin, not known—Presumption. : 
Exception 4 to s. 300, Penal Code, is meatit to apply 
to cases wherein, in whatsoever way the quarrel. 
originated, the subsequent conduct of both the parties 
puts them upon an equal footing. [p. 252, col. L] 
Where there isno sufficient reliable evidence to 
come to a conclusion as to howa fight commenced, 
. it should be presumed that it took place suddenly. 
[ibid] i hs 
Criminal appeal from an order of the 
Additional Sessions J udge, Lahore, dated 
the 31st August 1925. 


Lala Moti Sagar, R. B., and Mr. Shamair 
Chand, for the Appellants. 

Mr. Des Raj Sawhney, Public Prosecutor, 
for the Respondent. 


JUDGMENT.—Two brothers, Karam 
Singh and Ranga Singh of Mari Kamoke, 
Tahail Kasur, have been convicted under 
s. 302, Indian Penal Code, for the murder 
of Ujaggar Singh of thesame village. Ranga 
Singh has been sentenced to death and 
Karam Singh to transportation for life, 
They have appealed and the proceedings 
are also before us for confirmation of the 
death sentence passed upon Ranga Singh. 

The case for the prosecution may be sum- 
marised as follows:— 

According to the statement of the deceas- 
ed made at the Police Station at 1 P. m. on 
the 3uth December 1924, a few hours after 
the assault, the two appellants came to 
where he was sitting near the house of Kaku 
Teli. They commenced to shout and he 
told them to go away. Karam Singh then 
struck him on the head with a dang while 
Ranga Singh fired at him with a pistol. 
Ujagar Singh and his brother Kesar Singh 
caught hold of Ranga Singh and snatched 
the pistol from him but Karam Singh 
struck Kesar Singh oa the back with his 
dang and in this way they had to let go their 
hold of RangaSingh. Both the appellants 
then escaped. This happened in the pre- 
sence of numerous ‘witnesses. The motive 
given by the deceased was that his nephew 
Sohan Singh had kidnapped a certain wo- 
maa and the appellants gave information 
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which led to the arrest of the woman and 
the nephew. This caused ill-fesling bet- 
ween them. Herepsated the same state- 
ment he had made atthe Police Station to an 
Honorary Magistrate when he was on his 
way to the Mayo Hospital, Lahore. He died 
there on the night ofthe lst January 1925. 
The prosecution witnesses are two broth- 


ers of the deceased, namely, Kesar Singh and 


Ishar Singh, Kaku Teli, Sham Singh and 
Mangal Singh, and an outsider Ujaggar 
Singh. Pal Singh lambardar came to the 
spot later. The two brothers of the deceased 
have denied that the attack was made 
for the reason given by the deceased. It is 
obvious that they have done this because it 
would have been the deceased and his bro- 
thers who would have resented the fact 
that the appellants gave informationagainst 
their nephew and not the appellants. The 
two brothers have given other reasons as 
to why there was 
parties but it cannot be held that these re- 
asons have been established. They were 
obviously put forward in order toshow that 
the ill-feeling was principally on the part 
of the appellants 


Ranga Singh appellant, who undoubted- 


ly shot the deceased with a pistol, abscond- 
edand was not arrested till the 3lst January 
1925. The persons who arrested him gave 
him a severe beating butthis has nothing 
to do with the present case. The other 
appellant Karam Singh went to the Police 
Station at 4P. M. on the day ofthe ocurrence 
i.e„ the 30th December 1924. It is in 
evidence that he made a complaint there 
that he had been assaulted by the two bro- 
thers of the deceased and by ‘Mangal Singh 
wituess. While he was in a half conscious 
state he heard the sound of shots being 
fired but he did not know how this happen- 
ed. It is undoubtedly the case that Karam 
Singh received a severe beating. He had 15 
contusions on his ®ody, 14 of them being 
caused by lathis while one had been caused 


by a sharp weapon. Neither the deceased ‘ 
` norany of the witnesses explained how 


this happened. For this reason the learned 
Sessions Judge mentioned in his judgement 
thatit could not be definitely ascertained 
when Ranga Singh fired at Ujagar Singh: 
whether it was before or after Karam Singh 
had been beaten. 

The argument advanced on behalf of the 
appellants was that the appellants must 
have been passing where the deceased, his 
brothers, and friends were and that a sud- 


ill-feeling between the 
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den fight took place because the appellants 
had given information against Sohan Singh, 
the nephew of the deceased. There is not 
sufficient reliableevidence to come to a con- 
clusion as to how this fight commenced but 
‘there is no doubt that there was a fight 
between :the parties. As the prosecution 
has kept back the exact state of affairs it 
was argued thatthe vsew most favourable 
to the appellants must be taken. ‘This 
must be conceded. We, therefore, hold 
that a. sudden fight took place between 
them and that Karam Singh, one of the 
‘appellants, in the course of that fight 
gota severe beating though no grievous 
injury was inflicted upon him. It cannot 
be said whetherj/RangaSingh was also beaten 
as he absconded, During the fight Ranga 
Singh took outa pistol he had with him 
and fired at the deceased. Probably three 
shots were fired, one of which missed while 
one struck him on the thigh and one in the 
abdomen, Death was due to the injury to 
the abdomen. Now Exception 4 to the s. 300, 
Indian Penal Code, ismeant to apply tocases 
wherein, in whatsoever way the quarrel 
originated, the subsequent conduct of both 
the parties put them upon an equal footing. 
The prosecution evidence, which has kept 
back part of what occurred, cannot be ac- 
cepted as regards the allegation that Ranga 
Singh and his brother came with the de- 
, liberate intention of shooting.Ujagar Singh. 
In fact there was no reason why they should 
have singled out Ujagar Singh. It must 
be held that though Ranga Singh had the 
pistol upon him he did not come with the 
intention ofusing it but that he did use itin 
the course of this sudden fight. We, there- 


fore, hold that Ranga Singh is guilty only: 


of culpable homicide not amounting to mur- 

der under the first part of s. 304, Indian 

Penal Code, We accept his ‘appeal, alter 

the conviction to one unders. 304, Part J, 

Indian Penal Code, and s®ntence him to 10 
e years’ rigorous imprisonment. 

As regards Karam Singh he did nothing 
but inflict simple hurt. It cannot be held 
that he knew that Ranga Singh meant to 
shoot the deceased. We accepthis appeal 
and alter his conviction to one under s. 323, 
Indian Penal Code, As he has already been 
long in Jail we order that he be released 
forthwith. 


R. L, Appeal accepted, 
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OUDH CHIEF COURT. 
CRIMINAL Appra No. 702 or 1925. 
January 12, 1926. 
Present:—®8ir Louis Stuart, Krt, Chief 
Judge and Mr. Justice Raza. 
RAM NATH alias NATTHA AND OTHERS 
—Accoskp—A PPELLANTS 

versus ° 


: EM PEROR—REsPoEDENT. 
Penal Code (Act XLV of 1860), s. 3802--Body of 
murdered person not discovered—Sentence. 
Where an offence of murder is proved, the mere fact 
that the body of the murdered man is not found, is 
not a sufficient reason for not awarding capital sen- 


tence. [p. 253, col. 2. - 
Bandhu v. Emperor, 81 Ind. Cas. 436; 22 A. L.J. 


340; 10 O. & A. L. R. 456; 25 Or. L. J. 900; A. I R. 
1924 All. 662; L. R. 5 A. 59 Or., referred to. 

Appeal against the judgment of the 
Sessions Judge, Bara Banki, dated the 12th 
December 1925. F | 

Mr. J. Jackson, for the Appellants. 

Mr. G. H. Thomas, Government Advo- 
cate, for the Crown. 

” JUDGMENT. 

Stuart, C. J.—In the village of Telwa 
in the Bara Banki District there resided a 
family of Goshains. Many of the members 
of the family appear to have been turbulent 
and at some time or another had trouble 
with other inhabitants of the village and in 
the neighbourhood. One of these Goshains 
was aman of 50 years of age called Ratan 
Gir. ` He had a younger brother called Prag 
Gir and two sons Hanuman Gir and Ram 
Dulare. Hanuman Gir is a man of 20. 
Ram Dulare is about 13. On the 20th 
slugust 1925 at 2 pr. m. Ratan Gir and 
Hanuman Gir were carried on charpoys into 
the Police Station at Mohammadpur which 
is said to be 6 to 7 miles distant fromTelwa. 
They were suffering from .severe injuries. 
Ratan Gir had 5 open wounds on his head 
one of which was 3} inches long 3} inches 
broadand $ inches deep. Three of his ribs 
were fractured. One of his fingers was bro- 
ken. These were not all the injuries he 
had. Hanuman Gir had also been severely 
injured although he had not been as severe- 
ly injured as Ratan Girhad been. Ratan 
Gir made the following report. 

“There is a feud between me and my bro- 
ther Prag on the one side and Fakir Bakhsh, 
Garib Singh and Bahadur Kurmi on the 
other side. There have been several cases 
in the Courts between us. Yesterday my 
brother Prag had gone to Rohera to pay 
what he owed to Ram Saran Avasti when 
two gharis of the day was still remaining. 


. [98 E O. 1998] 
My son Ram Dulare had been watching a 
maize crop which is on a field of mine, and 


as the day was coming toa close he came- 


home and said ‘Garib Singh and others 
some 15 to 20 men in all are going to the 
Rchera border carrying lathi8. It would 
appear that they mean to surround and 
beat uncle Prag.’ Then I and my son 
Hanuman took:our lathis and went to see 
for ourselves.” At the north of the village 
at the corner of Ratan Kurmi’s cane crop 
Ram Bahadur, Ram Nath, Ram Bharose 
Brahman, Bhulai Lodh, Gaya Prasad 


- Brahman, Fakir Bakhsh Singh Thakur, . 


Ambar Singh Thakur, Garib Singh Thakur, 
Adhin Kurmi, Tulshi Ram Kurmi, Dambar 
Kurmi, Panchu Kurmi, Sardar Kurmi, 
Ghulam Kurmi, Nathe Kurmi, Ram Nath 
Kurmi, Jagannath Kurmi, Bahadur.Kurmi, 
Ishurdas Kurmi and Mathura Pasi of Telwa 
and Bhagwandin Kurmi of Sultanpur were 
beating my brother Prag with lathis. Prag 
fell down in the cane field. We shouted, 
They surrounded us and beat us with 
lathis. We both felldown. Then Bahadur 
and Panchu said ‘Deprive Prag of his life- 
kill him. He isa troublesome man.’ Then 
Ram Bahadur, Ram Adhin, Panchu Kurmi, 
Mathura Pasi and Fakir Baksh Singh 
Thakur, compressed the throat of Prag with 
a lathi and killed him and having placed 
his body on a charpoy took it away towards 
the lake. Bawa Goshain, Ram Adhin Nao, 
Din Dayal Nao, Behari Ahir, Nanku Kurmi 
and many other men who were on the field 
or who were passing on the road saw this 
attack. My son Hanuman and ‘I have 
injuries on our heads and our arms. The 


index finger of my right hand is broken and ` 


- the nail of the ring finger of my left hand 
has been smashed. We wish to be sent to 
the Doctor, Ouncomplaint is against all 
these men. Let an investigation be made.” 

The Sub-Inspector Chunnu Lal proceed- 
ed to the spot and examined the place 
where the attack was said to have been 
committed. Hefound in one place only 
traces of blood. It is to be noted that 
according to the First Report and according 
to the evidence which has been given in the 
Sessions Court Ratan Gir and Hanuman 
Gir were attacked together in one place and 
Prag was attacked in another place some 20 
paces distant but there were only traces of 
blood found in one place. The investigation 
proceeded. Finally 20 men were put upon 
their trial. One man Ram Bharose whose 
pame had been mentionedin the First Re- 
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port could not be discovered. The learned 
Sessions Judge convicted 17 out of 20 men, 
acquitling 3. He found 5 guilty of murder 
but refused to sentence them to death giv- 
ing the following reasons: 

“I think it is a legitimate reason to say 
that when in a case like this the dead body 
is not found there is a reasonable case 
where a sentence of transportation may be 
awarded instead of the heavier sentence”. 
Although, as it will be seen, my learned 
brother and myself do not propose to uphold 
the convictions ‘against any of the appel- 
lants I think it necessary to dissociate my-- 
self entirely from the view laid down by 
the learned Sessions Judge upon this point. 
I was a party in the Allahabad High 
Court to the decision of an appeal against 
convictions from murder—Bandhu v. 
Emperor (1) in which the Bench refused 
to uphold a conviction of murder in 
a case in which the body had not been 
found butapparently my decision in that 
case has been misunderstood. I do notsee 


-why itshould have been, for the words 


appear clear enough, I want to make it 
perfectly clear what I meant in that deci- 
sion. When a Court is not convinced that 
a manis dead it is impossible to convict 
any one of his murder. As I remarkedin 
that case this proposition is elementary and 
in that particular case the Bench refused 
to convict of murder because they were not 
convinced that the man was dead.’ They 
did not base this finding merely on the 
fact that the body had not been found. 
They based it on the fact that they were 
not satisfied that the manwas dead. Speak- 
ing for myself I wish it to be clearly un- 
derstood that if I had been convinced in 


‘that case that the man was dead I would 


have, of course, upheld the conviction of 
murder and I should further have upheld 
the sentence of death. There are three 
stages in the matter. (This is elementary‘ 
but itmust be rep®ated). First of all the 
Court must be satisfied that the murder 
had been committed then it must be satis- 
fied that the appellant has committed the _ 
murder. At the third stage the question 
of sentence should be determined upon the 
gravity of the offence quite irrespective of 
the circumstance whether the body has or 
has not been discovered. This was the 
view taken by the learned Chief Justice 


(1) 81 Ind. Cas, 436; 22 A. L. J. 340; 10 O. & ALL, 
R. ae Or. L, J. 900; A. I. R. 1924 All, 662; L, R. 5 
A. Vs ` S : 
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of the Allahabad High Court and Banerji, 
J.,in a‘ recent decision Raggha v. Emperor 
(2). I.agree with the view that they ex- 
pressed upon the point. Having cleared 
this -preliminary matter which will have 
nothing to do with the decision of the ap- 
peal I now proceed to examine the evidence 
upon which the appellants have been con- 
victed. Now itis in evidence that Ratan 
Gir gave the names of 5 witnesses Bawa 
Goshain, Ram Adhin Nao, Din Dayal Nao, 
Behari Ahir and Nanku Kurmi. Behari 
Ahir and Nanku Kurmi-have. given evi- 
- dence for the prosecution. Bawa Goshain 
and Ram Adbin Nao have given evidence 
for the defence and if their evidence be be- 
lieved the appellants are entitled to an ac- 
quittal. Ratan Gir subsequently admitted 
that Din Dayal Nao was not present at the 
time of the occurrence. The learned Ses- 
sions Judge has nof laid sufficient stress 
upon this point. -I next come to another 
point, According to the First Report and 
the evidence in the Sessions Court theat- 
tack upon Prag Gir and upon Ratan Gir 
and Hanuman Gir took place a little before 
sunset on the 19th August 1925, that is to 
say somewhere about 6 P. Įm. According 
- to the evidence of the witnesses Nanku, the 
Mukaddam, who was a friend and associate 
of the victims of the attack and other people 
who bore them no ill-will were present at 
the time. Yet we have it in the evidence 
that Ratan Girand Hanuman Gir were left 
lying helpless and. friendless upon the 
place where they had been nearly done to 
death, that place being only 150 yards from 
their. own home, and that no one made 
any attempt to take them back to the shelter 
of their own roof. 
after the night had advanced considerably 
they crawled home. Ram Dulare is only 
a youth of 13 but he is not an infant. We 
have itfrom him that he apparently, though 
he had every reason to apprehend that his 
uncle, his father and his brother had fallen 
into an ambush of desperate men, took not 
the slightest trouble to ascertain what had 
: become of them, although none of them re- 
turned home and that when they did 
return home instead of attending to their 
injuries he went to the bed. ‘here are 
many other remarkable points about this 
remarkable case and a consideration of these 
points has brought us both to the conclu- 
sion that it would be manifestly wrong and 

(2) 89 Ind. Cas. 903; 23 A. L. J. 821; A. L R, 1925 
All 627; L. R, 6 A. 161 Or; 26 Cr. Le J, 1431, 
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improper to uphold the convictions. It 
would appear to us that the probable ex- . 
planation of the undoubted disappearance 
of Prag Gir and the terrible injuries inflict- 
ed upon Ratan Gir and Hanuman Gir 
combined with the amazing falsity of the 
evidence which has, been adduced to ex- 
plain the disappearance and the injuries is 
to be found in the suggestion advanced for 
the defence that, asa matter of fact, Prag 
Gir, Ratan Gir and Hanuman Gir were set 
on after dark on the night of the 19th 
August 1925 by persons whom Ratan Gir 
and Hanuman Gir were unable to identify. 
The scene of the occurrence may well have 
been the corner of the field where the blood 
stains were subsequently found and it 
would appear to us that what probably 
happened was that Ratan Gir and Hanuman 
Gir were hammered into unconsciousness 
and when they regained capacity to crawl 
back to their house 150 yards away Prag 
Gir had disappeared, and that they do not 
know to this day what had become of him. 


“The long delay in making the First Report 


was necessitated no doubt to some extent 
by the injuries of Ratan Gir and Hanuman 
Gir but it is clear enough to our minds 
that the interval was utilized not only in . 
attending to their hurts but for fabricating 
a case in which they swept into one net . 
not only every man in the village whom 
they thought likely to have been one of 
their unknown assailants of the night 
before but also other persons who were not 
popular with the witnesses who proposed: 
to support their story. In these circum- 
stances there«is nothing to do except: to 
accept the appeals of all the appellants, set 
aside their convictions and sentences and ` 
direct them to be set at liberty and we do 
this accordingly. We have to note, how- 
ever, that one of these persons convicted 
has not appealed. We are informed that 
he is dead. In these circumstances nothing 
need be done about him.- We would, how- 
ever, ‘point out to the authorities that in our 
opinion proceedings should stop against the 
absconder Ram Bharose. 
Raza, J.—lI agree. 


8. 8. < Appeal accepted, 
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LAHORE HIGH COURT. 
CRIMINAL Reviston PETITION No. 1443 
or 1925. 

f January 15, 1926. 
Present:—Mr. Justice Broatlway. 
BANWARI AND oTHERs—AccusED— 
PuTITIONEss 
versus 
EMPEROR—REsponDENT. 

Criminal Procedure Code (Act V of 1898), s. 350A—~- 
Bench of three Magistrates—One only present through- 
out trial. ~Legality. 

Where out of three Magistrates constituting a Bench, 
only one is present on all hearings throughout the 
trial, sitting sometimes with one, sometimes with the, 
other and sometimes with both, the trial is bad as 
contravening the provisions of s. 350A, Cr. P. C., even 
though the quorum consisted of two. : 

Petition for revision of an order of the 


District Magistrate, Rohtak, dated the 20th 


June 1925, affirming that of the Bench of ths 


Honorary Magistrates, Second Class, at Beri - 


Tahsil Jhajjar, District Rohtak. 

Mr. Shamair Chand, for the Petitioners. 

JUDGMENT.— An offence under s. 328, 
Indian Penal Code, said to have been 
committed by Banwari and others, was 
tried by Bench of Honorary Magistrates and 
resulted in a conviction of the persons so 
tried. Théir appeals having been rejected 
by the District Magistrate they have come 
up to this Court under s. 439, Cr. P. C. 
through Mr. Shamair Chand. 

It has been urged that the trial has been 
vitiated by the fact that the provisions of 
8.3504, Cr. P O., have been lost sightof. That 
section is to the effect that “No order or 
judgment of a Bench of Magistrates shall be 
invalid by reason only of a change having 
occurred in the constitution of the Bench in 
any case in which the Bench by which such 
order or judgment is passed is duly consti- 
tuted under ss. l5and 16, and the Magistrates 
constituting the same havebeen present on 
the Bench throughout the proceedings.” 

In the present case the trial opened on 
the 17th of March 1925 when three members 
were present, whom 1 will designate as A, B. 
and C, The next hearing was on the 24th 
of March 1925 at which A and B were 
present. The third hearing was on the 14th 
of April 1925 when Band C were present. 
Band C were also present at the hearing on 
the 29th of April 1925. At the two subsequ- 
ent hearings all three A, B and C were 
present. 

From the above it will be seen that of the 
three Magistrates A, B and C, B alone has 
een present throughout the proceedings, 
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The quorum of the Bench consisted of two 
and in these circumstances the learned 
Counsel’s contention must prevail and it 
must be held that the trial was bad as 
contravening the provisions of s. 350A, Cr. 
P.C i 


I, therefore, accept the petition and set 
aside the conviction and the sentences, The 
District Magistrate will send this case to 
some Magistrate havihg jurisdiction with 
the direction that it should be disposed of 
as quickly as possible. 

R. L. Petition accepted. 


LAHORE HIGH COURT. 
CRIMINAL Revision PETITION No. 1759 
oF 1925. 

January 29, 1926. 
Present:—Mr. Justice Broadway. 

DULLA AND ANOTHER —AccusED— ` 
PETITIONERS 
; versus 
EMPEROR—REsponpDEn’, 

Criminal Procedure Code (Act.V of 1898), s. 428— 
Further evidence, recording of, by Appellate Court— 
Practice and procedure—Co-accused, whether com- 
petent witness. 

An Appellate Court is justified under s. 428, Cr. P. 
C., to allow prosecution to produce further evidence if 
it finds that certain evidence is necessary to enable 
it to give a correct finding. Al] that is necessary is 
that Appellate Court when directing the taking of 
further evidence should record its reasons. But the 
section does not authorise the examination ofa co- 
accused as a witness even though that_co-accused may 
not have appealed. fp. 256,cols.1&2.] .. 
` Queen-Empress v. Subbayya, 12 M. 451 at p. 453: 1 
Weir 113; 4 Ind. Dec. (x. s.) 664, followed. 


Petition for revision of an order of the 
Additional Sessions Judge, Hoshiarpur, 
dated the 6th August 1925, affirming that 
of the Magistrate, First Class, Hoshiarpur, 
dated the 18th June 1925. 

Mr. Abdul Aziz, for the Petitioners, 


JUDGMENT.—On the night of the 
17th May 1925 a burglary was committed in 
the village Barian Kalan and the house 
belonging to Ghaya, Nihala and Nand Ram 
was broken into. As the result of the Police 
investigation that followed three persons 
Bachint Singh, Dulla and Bulanda, were 
sent up for trial under s. 457, Indian Penal 
Code. They were convicted. Bachint Singh 
was dealt with under s. 562, Cr. P. ©, be- 
cause he admitted his guilt and made a full, 
confession, at the same time producing 
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what he said was his share of the property 
looted and Dulla and Bulanda were sen- 
“tenced to one year’s rigorous imprisonment 
each. They preferred an appeal to 
the Additional Sessions Judge, who, on 
the 28th June 1925, recorded a detailed 
order giving his reasons for the neces- 
sity for taking further evidence. For that 
‘purpose the case was sent down to the 
Magistrate who in addition to the other 
evidence proceeded to examine Bachint 
Singh, who had not appealed, as a witness 
and after complying with the order of the 
learned Sessions Judge returned the case. 
On thé 6th August 1925 the appeal was 
dismissed, and Dulla and Bulanda have 


come up to this Court under s. 439, Indian. 


Penal Code, through Mr. Abdul Aziz. 

Two points have been urged before me 
by the learned Advocate. Firstly, that the 
examination of Bachint Singh as a witness 
was not warranted by law and that his evi- 
dence should be eliminated from considera- 
tion, Secondly that the procedure of the 
Additional Sessions Judge in ordering fresh 
evidence to be recorded was illegal. So far 


as the first point is concerned, in my opin-. 


ion, Mr. Abdul Aziz’s contention is sound. 
A criminal appeal is a continuation of the 
criminal case as was held in Queen-E'mpress 
v. Subbayya (1) Bachint Singh and the two 
petitioners being jointly tried, the mere 
fact that Bachint Singh has not appealed 
made no difference. It is true that the 
confession made by Bachint Singh could be 
taken into consideration against.the two ap- 
pellants, and it may be urged that the fact 
thatBachint Singh wasexaminedas a witness 


‘and objected to cross-examination on the ` 


part of the petitioners gave the latter an 
opportunity of shaking Bachint Singh's 
statement. But neverthless the procedure 
adopted was wrong and the evidence of 
Bachint Singh as a witness ought not to 
have been referred to by the Additional 
Sessions Judge. .. f 


As to the second point, s, 428 gives an 
Appellate Court wide discretion. That sec- 
tion says that in dealing with an appeal 
under Ch. XXXIII ‘an Appellate Court, 
if it finds additional evidence to be 
necessary, shall record its reasons and may 
either take such evidence itself or direct it 
to be taken by a Magistrate. All that is 
necessary is that an Appellate Court when 


ae M. 451 ab pi 453; 1 Weir 113; 4 Ind, Dec, 
N.S. *: 


DULLA V, 


EMPEROR. ` (931. O. 1928} 


directing the taking of further evidence 
should record its reasons. In the present 
ease the Additional Sessions Judge has 
complied fully with the provisions of law 
and has recorded the reasons which induc- 
ed him to *adopt the course he took. , 
Mr. Abdul Aziz next urged that it was 
not the intention of the Legislature to enable 
an Appellate Court under s. 428, Cr. P. C., 
to give the prosecution an ‘opportunity of 
supplementing their case by the production 
of fresh evidence or filling up lacunæ by. 
those methods. It appears to me that the 
intention of the Legislature was to empower 
an Appellate Court to see that justice is 
done between the prosecutor and the person 
prosecuted, and if the Appellate Court 
finds that certain evidence is necessary in 
order to enable it to givea correct finding, 
it would be justified in’ taking action 


. under this section. 


There remains finally the consideration 
whether in the present case the learned 
Additional Sessions Judge would have 
maintained the conviction but for the fact 
that he was considerably influenced by the 
statement made by Bachint Singh on oath. 
After a careful consideration of the judg- 
ment under revision there seems to me little 


‘doubt that the Additional Sessions Judge has 


been very greatly influenced by.the testi- 
mony of Bachint Singh as a witness. After 
giving his reasons for considering that 
Bachint Singh bad every reason to speak the 
truth andno reason whatever for-telling a lie 
he goes on to say that there is strong in- 
dependent corroboration of his (Bachint 
Singh’s) statement afforded by the recovery 
of stolen property in pursuance of informa- 
tion elicited from both the appellants. 

I, therefore, accept this petition and 
return the case to the Sessions Judge for & 
re-hearing of the appeal. The evidence of 
Bachint Singh taken asa witnessis to be 
eliminated from consideration and the 
appeal will be heard on. the evidence pro- 
perly recorded together with the statement 
of the various accused persons, A 

R. L, Petition accepted. 
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PATNA HIGH COURT. 
Civit Revision No. 266 or 1924. 
January 19, 1925. 
` Present:—Justice Sir Jwala Prasad, KT., 
and Mr. Justice Kulwant Sahay. 
GAJADHAR PRASAD—JUDGMENT- 
Page DEBTOR— PETITIONER 


VETsUs 
Wiru MANULAL-JAGARNATH `. 
PRASAD—DEOREE-HOLDER— OPPOSITE 
PARTY. 

Civil Procedure Code (Act V of 1908), O. XXI, r. 6 
(b)—-Eaecution of decree—-Decree sent to another Court 
for execution—Certificate, contents of ~ Construction 
of decree—Jurisdiction of Execution Court—Adjourn- 
ment of case—Signatures of parties or Pleaders, whether 
must be obtained—Duty of Court. 

Where an adjournment of a suit is granted the 
signatures of the parties or their Pleaders should be 
taken on the order-sheet in token of the information 
of the order and the next date of hearing having been 


communicated to them. A statement in the order- . 


sheet that the case is adjourned at the request of the 
Pleaders of the parties does not necessarily imply that 
they actually came to know of the next date fixed, 
[p. 258, col. 2.] 

Even inthe case ofan ex parte execution it is the 
duty of the Court to see that the decree-holder does 
not realise more than what the decree allows him. 
Under cl. (b) of r.6 of O. XXI of the O. P. O., where 


` satisfaction of a decree has not been obtained by- 


execution within the jurisdiction of the Court by which 
. it was passed and the decree is sent for execution to 
another Court, the Court transferring ‘the decree has 
not to state in the certificate which is to be sent to the 
Court to which the decree is transferred the amount 
due under the decree or the relief to which the decree- 
holder is entitled. The decree itself is the guide in 
these matters for the Executing Court and that Court 
is competent to construethe decree in such'a case, 
That Court has to execute the decree itself and not the 
certificate which is sent along with the decree by the 
Court which passed the decree. [p. 259, col. 1.] 

Givil revision from an order of the. Sub- 


Motihari, .dated the 8th March 


Messrs, Murari Prasad and Anirudhaji 
Burman, for the Opposite Party. 


JUDGMENT..—The opposite party ob- 
tained a decree against the petitioner on 
the 10th March 1923 from the Court of the 
Additional Subordinate Judge of Benares, 
Thé decree directed that the defendant do 
deliver to tbe plaintiff 3$ per cent. 
Government’ Promissory Notes of the face 
value -of Rs. 2,000. with’ interest upon 
the face value amounting to Rs, 360 
within a month from the date of the 
decree, failing which the decree-holder 
would be entitled to recover from the judg- 
ment-debtor Rs. 1,630 plus costs of thé 
suit Rs. 287-8-0. The Government Promis- 
Bory: Notes were not delivered nor was thé 
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amount mentioned above paid., The degree- 


holder, therefore, obtained an order trans- 
ferring the decree from the Benares Court 
to.the Court at Champaran with a cer- 
tificate as required under ss. ‘38 to 42 read 
with O: XXI, rr. 3 to 9 of the C. P.O. That 
certificate stated that the amount due to 
the decree-holder on the date of the certi- 
ficate was Rs. 2,28]-12-0 with costs - of 
Rs. 4 odd for obtaining the certificate. 
The decree was consequently being execut+ 
ed by the Subordinate Judge of Motihari. 
The judgment-debtor objected to the exe 
cution of the decree and the amount for 
which the execution was levied, upon the 
ground that the decree did not allow to the 
decree-holder more than Rs. 1,630 plus 
costs Rs. 287-8-0 and that the amount of 
Rs. 281 odd, etc, mentioned in the cera 
tificate was wrong. He further objected to 
the charge of interest in execution of the 
decree as being contrary to the terms of 
the decree. These objections were dis- 
allowed by the Subordinate Judge on the 
10th September 1923, holding that the 
proper Court for giving relief to the judg- 
ment-debtor was the Benares Court. On 
merits the Subordinate Judge accepted tha 
interpretation of the decree in’ accordance 
with the contention of the judgment- debtor 
holding that the decree-holder was. not en- 
titled to more than Rs. 
Rs. 287-8-0 as costs. He gave two weeks’ time 
to the judgment-debtor to apply to the 
Benares Court. On the 12th September, 


1923 the judgment-debtor put in another. 


petition stating that the decree-holder was 
not entitled to charge further interest after 
the issue of the certificate. In this petition, 
he also reiterated all the objections embodi- 
ed in his first petition as regards the in- 
accuracy in the amount mentioned in the 
certificate. This was rejected on the 15th 
September 1923 by the Subordinate. Judge 
on the ground that his former order of 
the 10th September 1923 operated as: res 
judicata. wae 

The matter was then taken to the Dis- 
trict Judge in appeal, who by his order of 
the 28th January 1924 set aside the order 
of the Subordinate Judge holding that the, 
objection as to further interest after. the: 
date of the certificate was not covered by. the 
previous order of the Subordinate Judge, 
dated the 10th September 1923. He also 
observed that the objection as to further 
interest was taken in the previous objection, 
of the judgment-debtor. i 4 
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As regards .the objection as to the 


| amounts mentioned in the certificate, the 


District Judge: observed that the Subordi- 
nate. Judge rightly directed that the peti- 
tioner should, have. gone to the Benares 
Court. l 

The case was then remanded to the Sub- 
ordinate Judge for determination of the 
judgment-debtor’s objection of the 12th 
September 1923 as to further interest. The 
record was received by the Subordinate 
Judge on the 8th February 1924, and he 
directed that information of this be given 
to the Pleaders, fixing the 23rd February 
1924. On the latter date the Subordinate 
Judge noted that both parties were absent, 
but at the request of the Pleaders of the 
parties the case was adjourned to 8th 
March 1924, On the 8th March 1924 the 
Subordinate Judge passed the following 
order :— ya 

“The parties are absent on call. ‘Then 
Babu Rajeshari Prasad, Pleader, states he 
appears for the decree-holder. The judg- 
ment-debtor does not appear on call. His 


- Pleader Babu Jagarnath stated that the 


client must be called out. As the judgment- 
debtor does not appear this objection is 


dismissed for default as he did not appear 
‘on the previous date too. 
- debtor has filéd a petition for time on the 


The judgment- 


- ground that Nand Lal Banerjee, his Pleader 


has gone to Benares. This is frivolousas it 
is quite uncertain when the latter Pleader 
would return or would give up the practice 
altogether.” 

There can hardly be any doubt that the 
order is illegal and the learned Subordinate 
Judge refused to exercise jurisdiction vest- 
edin him by law. 

The record was received by the Subordi- 
nate Judge of Motihari on the 8th February 
1924 inthe absence of the parties and the 
Pleaders were informed. On the 28rd Feb- 
ruary 1924 the parties were absent and at 
the request of the Pleadérs present, the case 
‘was adjourned to 8th March 1924. The order 
sheet is signed only by Mr. Rajeshari Prasad. 
He is not the judgment-debtor's Pleader. 
The judgment-debtor’s Pleader ‘was “Mr. 
Nand Lal Banerjee and probably Babu 
Jagarnath. But the order-sheet does not 


- appear to have been signed by any of them. 


On the 8th March, when the case was dis- 
posed of, the Subordinate Judge noted that 
the parties were absent and the judgment- 
debtor's Pleader, Mr. Nand Lal Banerjee, 
was also away to Benares, Babu Jagarnath 
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Prasad, on behalf-of the judgment-debtor 
accordingly filed a petition for'an adjourn- 
ment of the case. The learned Subordinate 
Judge refused it. In the circumstances of 
the case he could not 1efuse the application, 
for it does Bot appear that any information 
of the date fixed wascommunicated either 
to the judgment-debtor or his Pleader. The 
form of the order-shéet, as pointed out in 
several cases, especially requires that sig-. 
natures of the parties or their Pleaders 
should be taken on the order-sheet in token 
of the information of the order having heen 
communicated to them. The statement in 
the order-sheet, that the case was adjourned 
at the request of the Pleaders, does not 
necessarily imply that they actually came to 
know of the date fixed. Ifthe signatures of ` 
the parties or their Pleaders had been taken 
on the order-sheet there would have been 
no room for such a contention, I, therefore, 
hold that the order was passed without any 
information to the judgment-debtor and 
consequently the order cannot be sustain-- 
ed and his objection remains undisposed of. 
The learned Subordinate Judge was fully 
cognizant of the case, and upon merits he. 
ought to have held that the decree-holder 


-was not entitled to levy execution for an |- 


amount in excess of what was allowed to 
him by the decree. Suppose for the sake 
of argument that the parties were absent, 
yet it was the duty of the Subordinate . 
Judge to see that in ex parte execution even 
the decree-holder does not realise more than 
what the decree allowed him. In the pre- - 
sent case there was no order as to interest 
either priorto or after the decree was pass- 
ed. There was nothing mentioned in the 
certificate as to future interest, Therefore, 
on the face of the decree and the certificate, 
the decree-holder was not entitled to charge 
future interest. The learned Subordinate 
Judge has himself held on the previous 
occasion thatthe decree-holder was not en- 
titled to more than Rs. 1,630 plus Rs, 287-8, 
Therefore, he ought not to have allowed 
future interest whether the judgment-debt- 
or did or did not appear before him. In 
this view also the order of the Subordinate 
Judge is wrong. 

The learned Subordinate Judge is also 
wrong, and so is the learned District Judge, 
in holding that although under the decree 
the decree-holder was not entitled to more 
than Rs. 1,630 plus Rs. 287-8-0 the judgment- 
debtor ought to have gone tothe Benares 
Court for his relief as to the interest charg- 
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ed by the decree-holder in execution, and 
to have got the certificate amended. The 


Court was executing the decree, and not ' 


the certificate, and the Executing Court at 
Motihari was competent to construe the 
decree, Order XXI, r. 6, cl. (b) runs as fol- 
lows: “The Courtsending a decree for exe- 
cution shall send a certificate setting forth 
that satisfaction of the decree has not been 
obtained by execution within the jurisdic- 
tion of the Court by which it was passed, or, 
where the decree has been executed in part, 
the extent to which satisfaction has been 
obtained and what part of the decree re- 
mains unsatisfied.” Under it, where no 
satisfaction of the decree has been obtained, 
the certificate is to state that “satisfaction 
of the decree has not been obtained by exe- 
cution within the jurisdiction of the Court 
by which it was passed.” Under it the Court 
has not to state theamount due under the 
decree or the. relief to which the decree- 


holder is entitled. The decree will be the 


guide in these matters for the. Executing 
Court. Under the latter part of the clause 
referred to above: “Where the decree has 
- been executed. in part,” the Court has to 
state the extent to which satisfaction has 
. been obtained and what part of the decree 
remains unsatisfied. This does not apply 
to the present case as no part of the de- 


cree was realized in the Court which trans- . 


‘ferred the decree, Under s. 42 read with 
O. XXI, r.9 of the O. P.C. the Court to 
which the decree is transferred for execu- 
tion has the same powers in executing the 
decree “as if it had been passed by itself.”. 
Thus the Court at Motihari, to which the 
decree was transmitted for execution, was 
competent to decide the objection of the 
judgment-debtor that the decree-holder was 
not’ entitled to get more than Rs. 1,630 plus 
Rs. 287-8-0. The learned Subordinate Judge 


“was wrong in holding that the- judgment- 


debtor ought to have gone to the Benares 
Court for the reliefs he sought. ‘Therefore, 
- the order passed by the learned Subordi- 


nate Judge and so also by the learned . 


` District Judge, that the judgment-debtor 
should have gone to the Benares Court for 
“the reliefs sought by him, amounts to a 
refusal to exercise the jurisdiction vested in 
them by law. The order is ultra vires; and 
it caniiot operate as res judicata, for the 
second application of the judgment-debtor, 
dated the 12th September 1923, wherein he 
reiterated his objection was in the course 
of the same execution which was yet pend: 
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ing and not disposed of. In this view of 
the case the learned Subordinate Judge is 
wrong in executing the decree for a sum in 
excess of what the decree allowed to the ` 
decree-holder, namely, Rs. 1,630 plus 
Rs. 287-8-0. The Court was bound to construe 
the decree and in giving efféct to the certi- 
ficate of the Benares Court as against the 
express terms of the dgcree was going. be- 
hind the decree which is not cognizable 
by law. “Therefore, the orders of the Sub- 
ordinate Judge, dated 10th and 15th Sep- 
tember 1923 and 8th March 1924, are all 
wrong and without jurisdiction, The de- 
cree-holder is entitled only to the aforesaid 
sum, and the learned Subordinate Judge 


-is wrong in executing the decree for a 


higher sum, thatis, for the interest prior 
toor after the decree or certificate. These’ 
orders will be vacated. © 
It has been brought to light that the pro- 
perty of the judgment-debtor has been sold 
for a sum in excess of the amount in the 
decree and the sale has fetched a price much 
more than the amount of the decree. ` This 
order would affect the sale and would entitle 
the decree-holder to execute the decree a 
fresh. ln order to avoid further harassment 
and expense in connextion with this small 
decree the parties have now come to terms 
that the’sale should stand and the decree- 
holder will pay incash to the judgment- 
debtor Rs, 400 within two months from this 
date (19th January 1925); failing which the 
judgment-debtor will be entitled to execute 
this order as a decree. There will beno 
order as to costs of this application. i 
The result is that the judgment-debtor 


will be entitled to get Rs. 400 fromthe de- . | 


cree-holder within two months, failing which 
this order will be executed by the judg- 
ment-debtor as a decree. 

Z. Ke Revision allowed, 


—g 


MADRAS HIGH COURT. 
Second Civit APPEAL No. 1583 or 1923 
October 27, 1925. 
Present:—Justice Sir Charles Gordon 
Spencer, Kr. a 
MEER MOHAMMAD NOORULLA SAHIB: 
—APPELLANT . 


versus 
MARI NANJAPPA NAINIVARU— 
RESPONDENT, . | ; 
Madras.Estates Lang Act (I of 1908), es, 8 (16), 50-a ` 


960 


Servij 2 inam— Discontinuance of services—Ryotislands 
—Burden of proof. 


Under s. 3,.cl, (18) of the Madras Estates Land Act . 


#yott land does not include lands- granted on service 
tenures bither free of'rent or'on favourable: tates of 
rent: if granted before the passing of that Act. But 
when services are discontinued the lands become ryoti 
Jands. [p. 260, col. 2.] 3 f 

No particular formality or procedure is required, 
in ‘case’ services’ are discontinued, for putting an end 
to ‘service tenures in order to make the lands ryoti 
lands in.-cases where fands which were once ryoti 
lands have “been given to the occupancy ryot on a 
favourable .rent in consideration of services to be 
rendered. [ibid] 

Venkata Ramayya Appa Row v. Chakali Veera- 
swami Gadu, 44 Ind. Cas. 471; (1918) M. W. N. 327; 
34 M. L. J. 309; 23 M. L. T. 251; 7 L. W. 508; 41 M. 534, 
followed. 

In a- suit to enforce the acceptance of a patta under 
s. 56 of the Madras Estates Land Act, where the de- 
fendant is admittedly in possession of cultivable lands 
„other than private lands in the plaintiffs estate, the 
burden lies‘on the defendant to prove that the lands 
held by him are exempted from the class of ryoti 
lands, and that he is entitled to hold them free of rent. 
{p. 260, cols. 1 & 2.] j 
. Second appeal against a decree ofthe 
District Court, Salem, in A.S. No. 81 
of\1921, preferred against that of the Court 
of the Deputy Collector, Dbarmapuri Divi- 
sion, in Summary Suit No. 105 of 1920. 

; Mr. S. Vaidyanatha Iyer, for the Appel- 
ant. i 
Mr. K. Kuttikrishna Menon, for the Re- 


spondent, 


*:FUDGMENT.—This suit was brought 
under.s. 56 of the Madras Estates Land 
Act bya land-holder to enforce the accept- 
ance of a patta by. the defendant, who is, 
according to him,:a ryot in one of the 
villages comprised in his estate. The period 
of limitation for such a suit is three months, 
after -the expiration of one month from the 
defendant's failure to accept a patta. No 
question of limitation was raised in the 
Courts below, and as the District Judge says, 
no question can possibly arise in the cir- 
cumstances. As thisis not a suit for de- 
claring the plaintiffseright to resume or 
assess rent free land, it is unnecessary to 
apply Art. 130 of the Limitation Act, nor 
has that Article been suggested in the 
grounds of appeal or in the arguments. 
The defendant. is admittedly: in posséssion 
of cultivable lands other than private lands 
in the plaintifi's. estate. He alleged at the 
trial that they. had been granted to his 
grandfather by. the plaintiff's predecessor, 
free of.rent-100 years ago. The Court .of 
Wards, who are in charge of this estate, 
directed the resumption of the inam under 
Ex. A on the 24th January 1920, Thé de- 
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fendant having raised the defence that the 
land had been granted to his ancestor to 
be enjoyed free of service and free of any 
assessment for ever, failed to prove it. lt 
was found by both the lower Courts that- 
the land was granted originally: to: one 
Karim Shah as masjid or fakir inam and 
the ajmash account and Ex. III support. . 
this conclusion. From these both the Courts 
drew the conclusion that the grant: was one 
of a service inam and it is not suggested 
that any service is now being rendered. 

Under s. 3, cl. (16) of the Estates Land Act 
ryoti'land does not include lands granted 
on service tenures either free of rent or on 
favourable rates of rent if granted before 
the passing of this Act. But when services 
are discontinued the lands become ryott 
lands. In Venkata Ramayya Appa Row v. 
Chakali Veeraswami Gadu (1) we held that 
no particular formality or procedure was 
required, in case services are discontinued, 
for putting an end to service tenures in. 
order to make the lands ryoti lands in 
cases where lands which were once ryoti 
lands have been given tothe occupancy 
ryot on a favourable rent in consideration 
of services to be rendered. i 


The burden lay on the defendant in this - 
case to prove that the lands held by him ` 
were exempted from the class of ryott 
lands and that he was entitled to hold 
them free of rent. For this purpose he 
relied upon Exs. I to III, the effect of which, 
if genuine is to show that in 1808, 1815 and 
1829 orders were issued that the Karim 
Shah inam was to be continued to Ghulam 
Ali, who is said to be the defendant's 
grandfather and confirmed (jari) in his 
name, But there is nothing in these docu- 
ments to imply that the grant was exempt 
from future services or that it was to be 
held permanently exempt from payment of . 
rent. Assuming that Ex. I is -admissible 
although being unsigned, the District Judge 
has found for reasons stated that there is 
no connection shown between the document 
and the suit land.. The defendant also 
relies on his long enjoyment for about 100 
years, during which. time he says he had 
paid no rent. There is no evidence as to - 
the date when the services ceased to be 
rendered. Oy cee od 

Keval Kuber v. Talykdari Settlement Off~ 


(1) 45 Ind. Cas. 471; (1018) M. W.N. 327; 34M Li 
J. 309; 23 M. L. T: 251; 7 LW. ‘508; 414. 554, 
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cer (2) and:Lakhamgavda v. Keshav Annaji 
(3) are cases, in which the grantees of an 
inam succeeded on the strength of their 
long enjoyment in resisting the claim of 
the land-holder to impose rent. *In Keval 
Kubar v. Talukdart Settlement Officer (2) 
nothing was known-as to the nature of the 
grant and, the terms being unknown, the 
Judges were unable to accept the. argu- 
ment that the grantor or his representative 
were entitled to take back the lands or 
dispense with the performance of the ser- 
vices. 

In Lakhamgavda v. Keshav Annaji (3) the 
land-holder in a similar case claimed to dis- 
pense with the defendant’s services of his 
own free-will, whether the defendant was 
willing to continue .to render them or not 
and those learned Judges held that he was 
not entitled to do so, as the landlord had 
not proved his right to’ assume and as the 
defendants had proved long and undisturb- 
ed possession for. a number of years and 

-they were unwilling to discontinue the ser- 
. vice. 

The present case is quite different. Here 
all the evidence that we have points to the 
‘grant having been one fora service inam 
and admittedly the service is not being 
rendered and has not been rendered for a 
long time. The defendant, having failed to 
prove that he was entitled to enjoy theland 
rent free, the lower Courts were.justified in 
directing him to accept a patta at the rate 
fixed in the accounts. 

The second appeal is dismissed with 
casts. : 

N. H. Appeal dismissed. 


(1) 1 B. 586; 1 Ind. Jur. 849; 1 Ind. Dee. (N. s.) 338, 
(2) 28 B. 305; 6 Bom. L. R. 364. 


PATNA HIGH COURT. 
OIVIL APPEAL No. 253 or 1923. 

March 6, 1925. 
Present:—Justice Sir B. K. Mullick, KT., and 
Mr. Justice Kulwant Sahay. 

Shaikh MUHAMMAD KHALIL— 
DEFENDANT—ÅPPELLANT 
versus’ 

Shaikh ABDUL RAHIM AND ANOTHER— 
PLAINTIFFS-—RESPONDENTS. 

Civil Procedure Code (Act V- of 1908), s. 104 (1) (£), 
Sch. II, paras. 14, 20, 21—Arbitration without inter- 
genmion of Couri—Order filing award — Decree 
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on basis of award—Appeal, whether lies—Award degl- 
ing with matters in excess of authority of arbitrator, 
whether can be filed—Arbitrator, power of, to have. 
ministerial work done by third person—Agreement, of 
reference, construction 0f. ` ee SEE 

The right given by s. 104 of the ©. P. O. to appeal 
against an order directing the filing ofan award made 
by an arbitrator without the intervention of the Court 
is not lost aş soon as the decreeis drawn upin ace 
cordance with the judgment pronounced. om’ the basis 
of the award. The order doesnot merge ih the decree? 
[p. 263, col. 14) ee aie 

In acase of a reference to arbitration without the 
intervention of the Court, when an application is 
made under para. 20 of Sch: Ii to the O: P. O. to | 
file the award, the Court is ‘competent to make an’ 
order to file the award even if the award deals with 
matters in excess of the authority conferred upon the; 
arbitrator, provided the portion of the award dealing 
with such matters can be separated from the rest of 
the award. fp. 266, col. 2] -` i ; , 

It is open to an arbitrator to have ministerial and. 
other work performed by a third person, for instance, 
to have measurements made and maps prepared by an. 
amin. [p. 268, col. 1.) i 

Where three brothers holding certain properties 
jointly executed an agreement to refer all ‘their dis- 
putes with regard to the division of the joint-properties 
tò a certain arbitrator ; ` ; 
- Held, (1) that the arbitrator had authority not mere- 
ly to decide disputes relating to matters common to 
all the three parties to the reference but wds also 
entitled to decide questions relating to properties 
held jointly between. only two of the parties to the re- 
ference; [p. 263, col. 2.] í i 

(2) that ifthird persons had any interest in pro- 
perties which the parties to the reference agreed to 
Have divided between themselves by the arbitrator, it: 
was not open to any one of them to contest the validity. 
of the award made by the arbitrator on the ground 
that it dealt with property in which third parties were. 
interested ; [p. 264, col. 1] ; ; 

(3) that it was the duty ofthe arbitrator to deter-. 
mine what the properties to be divided between the 
parties were and that if in deciding that question he 
committed any mistake that was no ground for holding” 
the award to be invalid. [p. 264, col. 2.] 


Appeal from an order of the District 


J udge, Darbhanga, dated the 7th July 1928. 


Messrs. K. Hasnain, B. N. Mitter and: 
Saiyid Ali, for the Appellants. =a f 
Messrs. Hasanjan and L. K. Jha, for the 
Respondents, í 


JUDGMENT. en 

Kulwant Sahay, J.—This is an ap- 
peal against an order of the District Judgé 
of Darbhanga, dated the 7th July 1923, 
whereby he ordered an award to be filed 
under para. 21 of the Second Schedule to the 
©. P. C. The application to file the award 
was made under para. z0 on areference to 
arbitration without the intervention of the 
Court. It appears that the plaintiff, Shaikh 
Abdul Rahim, who was the petitioner for 
filing the award and the two defendants 
Mohammad Khalil and Shaikh Abdul Aziz 
are three brothers, The application was 
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_contested by Mohammad Khalil who was 
defendant No. 1, while the other defend- 
ant, Abdul Aziz supported the plaintiff's 
application to file the award. The refer- 
ence to arbitration 
registered deed of agreement executed by 
the three brothers on the 16th April 1919. 
The matter in difference between the parties 
was the question ef partition of certain 
ancestral and self-acquired properties held 
by the three brothers and the dispute be- 
tween the parties was referred for arbitra- 


tion to one Shaikh Abdullah. . Before the. 


submission to arbitration it appears that 
there was an amicable partition amongst the 

three brothers as regards‘a portion of the 
` properties in dispute, and on the 23rd July 
1919 a barawarda prepared as regards the 
partition effected between the parties ami- 
cably was presented before the arbitrator 
who signed the same and obtained the 


signature of each of the brothers thereon.. 


According to the plaintiff the arbitrator then 
proceeded to partition the remaining pro- 
perties and this was done after measure- 
ments had been made and the final award 
“was made on the 10th of January 1922. 
The plaintiff applied before the District 
Judge to file the award on the 11th of May 
1922. Mohammad Khalil, defendant No. J, 
objected to the filing of the award on 
various grounds imputing misconduct to the 
arbitrator and alleging that the award was 
in excess of the authority given to the 
arbitrator under the deed of agreement, 
The learned District Judge has held that 
except in three particulars, the award was 
valid and that as regards the three par- 
ticulars in respect whereof he found that the 
award was in excess of the reference, he 
directed thatsuch particulars could not be 
made arule of the Court and as the por- 
tion of the award dealing with those par- 
ticulars was separable from the rest of the 
award,-he held that tke rest of the award 
was valid andcould be filed’ anda decree 
-passed thereon. He accordingly ordered 
the award to be madearule of the Court 
subject to the exceptions as regards the 
three particulars stated above and he 
directed that a decree be prepared accord- 


ingly. 

Against this order the defendant, No. 1, 
Mohammad Khalil, has preferred the present 
appeal and it has been contended on his 

_ behalf thatthe order to file the award is 
bad in law. The grounds urged by him for 
setting aside the order are;—First, that 
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the award is invalid. inasmuch as the arbi- 
trator decided several matters not referred 
to him under the agreement; (2) that: the 
arbitration came to an end in July 1919 and, 
after the partition of the properties referred 
to in the barawarda signed by the parties 
on the 28rd July 1919, the arbitrator had 
no authority to proceed with the arbitration 
and to divide the rest of the properties 
between the parties; (3) that: the reference 
was abandoned on account of the long delay 
between the submission to arbitration and 
the date of award; (4) that the award was 
bad inasmuch as the arbitrator delegated 
his functions to an amin and did not him-. 
self decide material particulars relating to 
the valuation of the properties; (5) that the 
arbitrator was guilty of misconduct and the . 
award was invalid on account of such 
misconduct; (6) that the award, as found by 
the District Judge, being’ in excess of the 
authority of the arbitrator in respect of 
three particulars, the Court had no jurisdic- 
tion to order. the filing of the award, even 
when such portion ôf the award could be. 
separated from the rest of the award. 

This appeal has been argued at great 
length by the learned Vakils for the par- 
ties and after a careful consideration, I 
am of opinion that the contentions raised 
by the appellant are unsound, and the order. 
ot the District Judge directing the award 
to be filed isa valid and legal order and 
ought to be affirmed. ` 

I may, at the outset, dispose of a prelimi- 
nary objection taken towards the end of 
the argument by Mr. Lakshmi Kanta Jha 
who appeared for the defendant No. 2 
respondent, namely, that no appeal lay 
against the order filing the award. The 
order under appeal is one passed under 
para. 21 ofthe Second Schedule to the C. 
P. ©. upon an application made under para. 
20 with reference to an arbitration without’ 
the intervention of the Court. Unders. 104 
(1) (f), C. P. C., such an order is appealable. 
The contention ofthe learned Vakil, how- 
ever, is that after the order made by the 
District Judge to file the award he pro- 
ceeded to pronounce judgment according 
to the award anda decree had been pre- 
pared in accordance with such judgment, 
and under cl. (2) ofpara. 21 no appeal lies 
from suchdecree except in so far as the 


. decree is in excess of or not in accordance 


with the award. His contention is that 
when a decree is prepared in accordance 
with the award, the order to file the award 
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is no longer subject to appeal. This conten- 
tion has absclutely no forcè, «Section 104 
of the Code clearly gives a right of appeal 
against an order to file the award and the 
fact that a judgment has been pronounced 
and decree drawn up, does not render the 
order to file the award incapable of appeal. 
The question was considered in several 
- cases and I need only refer to the decision 
` of Mookherji and Beachceroft, JJ., in Souda- 
mini Ghose v. Gopal Chandra Ghose (1) 
where it has been held that the right to 
appeal against an order directing to file 
an award made by arbitrators without the 
` intervention of the Court is not lost as 
soon as a decrees is drawn up in accordance 
with the judgment pronounced on the basis 
of the award. The order does not merge 
in the decree. The preliminary objection 
must, therefore, be overruled. 

As regards the merits; in order to deter-, 
mine whether the award isin excess of the 
jurisdiction vested in the arbitrator it is 
necessary to refer to the terms of the agree- 
ment, because the authority of the .arbi- 
trator is derived from the terms of the 
reference contained in the agreement itself. 
The agreement of the 16th of April 1919 
(Ex. 1 in the case) runs thus: “We the 
three brothers areseparatein mess but a 
large property is being held jointly by 
us. A dispute is going on amongst us in 
respect of the partition of the ancestral 
properties and the properties acquired by 
purchase as well as of the nami and benami 
properties. Therefore taking into considera- 
tion the loss to be sustained on account of 
the costs of the suit whichis calculated 
to ruin the properties we appoint Shaikh 
Abdullah son of Munshi Badan Lal, by 
occupation a zemindar and cultivator 
resident of Mouza Rahimabad, parganna 
Saraisa, Police Station Tajpur, sub-registry 
office Samastipur, District Darbhanga an 
arbitrator for the settlement of all points 
in dispute and do declare as follows: The 
said arbitrator shall .hear the objections 
and take oral or documentary evidence of 
the parties and pass an award in respect 


’ of and partition the properties forming the 


milkiyat interest, kabza kashtlands, fagirana, 
minhai and mokarrari lands, ancestral and 
acquired in the name of any one of the 
parties or any other person which exists at 
` present. The said award shall be approved 


(1) 28 Ind, Cas. 557; 19 O. W. N. 948; 210. L. J. 
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and accepted by us. No one of the parties 
shall have any right of raising any sort of. 
objection against the said award. The 
award passed by the said arbitrator shall 
bə in writing. In the said award a full 
detail shall be separately given of the prc- 
perties belonging to each of the parties, 
The original award of the said arbitrator 
shall be engrossed on a stamp of Rs. 5, 
‘shall bear the signature of the arbitrator 
and shall remain in possession of me, exé- 
cutant No. 1, while two copies thereof 
bearing the signature of the arbitrator ` 
shall be engrossed on stamps for Re: 1 
each, and shall remain in possession of 
the remaining executants. The said award 
shall be final, and none of the parties shall 
have any right of disobeying it and- bring- 
ing a suit in Court against it. Therefore; 
we executed this deed of agreement, so 
that it might be of use when required.” 
The executant No. 1 referred to in the 
body of this agreement was Shaikh Abdul 
Rahim, the plaintiff, executant No, 2 was 
Mohammad Khalil the defendant No. 1, 
and executant No, 3 was Abdul Aziz. the 
defendant No. 2. Ithas been contended 
on behalf of the appellant that the award 
is in excess of the authority given to the 
arbitrator inasmuch as the properties 
which were joint between only two of 
the parties and not between all the three 
parties to the reference have been parti- 
tioned by the arbitrater: As regards this 
objection, on a reference to the terms of the 
agreement, I have no doubt that the parties 
intended that such properties as were. held 
jointly between only two of the parties to 
reference were also to be partitioned by 
the arbitrator. There can be no doubt 
that, whether the dispute related as to 
matters common to all the three parties or . 
to only two ofthem, all such disputes were 
referred to the arbitrator and the arbitrator 
had full authority under the terms of the 
agreement to decide such questions also. 
The next objection is thatthe arbitrator 
professed to deal with the interest of per- 
sons ‘who were hot parties to the reference. 
In order to understand this objection it is 
necessary to state that the three brothers 
who are parties to the present proceedings 
had inherited a portion of the properties 
in dispute from their father and, in such 
ancestral properties, their sisters would, 
ordinarily, under the Muhammadan Law, 
also have some shares. The properties 
which were toform the subject-matter of 
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the partition were not set out in the agree- 
_ ment and the arbitrator had to find out 
what were the properties which were to 
“be partitioned amongst the three brothers. 
In order to determine this, he had to en- 
quire asto whether the sisters had any 
share in the ancestral properties or not. It 
appears from the proceedings before the 
arbitrator, especially from the deposition of 
Mohammad Khalil,” that the parties re- 
presented before the arbitrator that the 
sisters had no share in the ancestral pro- 
perties or, in any event, that they had 
relinquished their interest in such proper- 
ties. When all the parties to the reference 
represented to the arbitrator that the whole of 
the ancestral properties in dispute belonged 
to them and that their sisters or third per- 
sons had no interest in such properties, I 
think the arbitrator was justified in treat- 
ing the wholeof such properties as belong- 
ing to the parties to the reference, If, asa 
matter of fact, third persons had any inter- 
est in those properties and the parties 
agreed: to have such properties partitioned 
between them by the arbitrator, it is not 
open to any one of them to contest the 
validity of the award on the ground that it 
deals with matters in which third parties 
are interested. In the present case, how- 
ever, the arbitrator appears to have made 
-enquiries and to have been satisfied that 
the sisters had no interestin the ancestral 
properties. One of the sisters, Musammat 


Latifan, is married to one Nawab Jan and. 


he .appears to have helped in bringing 
about the amicable partition which formed 
_the subject-matter of the barawarda pre- 
pared in July 1919. That barawarda, it is 
admitted before us, deals with most of the 
ancestral properties held bythe brothers and 
a small portion was left out from it which 
- was the subject-matter of the subsequent 
partition by the arbitrator. That barawarda, 
it is admitted before ug, was the result of a 
private partition amongest the brothers, 
and it deals with almost the whole of the 
ancestral properties held by the brothers. 
No portion of such ancestral properties 
was then left out by the three brothers as 
forming the interest of the sisters. It is 
clear, therefore, that they themselves treat- 
ed the whole of the ancestral properties as 
belonging exclusively to them and not to 
the sisters. The arbitrator states that he 
.made enquiries from the sisters and he 
was satisfied that they had no interest in 
the aneestral properties. There is no 
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reason to doubt the truth of the statement 
made by the arbitrator and Iam of opinion 
that, even, assuming that the sisters had 
any interest in the ancestral properties, 
the award was notin excess of the authority 
ofths arbitrator because: he proceeded to 
partition such ancestral properties amongst 
the brothers, Under the terms of the 
agreement it was his duty to determine 
what the properties to be-divided between ~ 
the parties were and, if, in coming to this 
decision, ‘he committed any mistake, that is 
no ground for holding the award to b 
invalid. . 
The same remarks would apply to the 
objection of the appellant that the arbi- 
trator has proceeded to deal with properties 
belonging to third persons who have been 
found by the arbitrator to be, benamidars 
for the parties. This is dealt with in cl. (2) 
of the award. It appears that certain pro- 
perties were acquired in the name of Shaikh 
Nawab Jan under two deeds of sale, dated 
the 30th May 1912 and 10th May 1912. The 
arbitrator says that. Shaikh Nawab Jan 
admitted that he was a benamidar for the 
parties. ‘There were certain other proper- 
ties which stoodin the name of one Shaikh 
Mohammad Ismail and had been acquired 
under a deed of sale, dated the 17th De- 
cember 1918 and the arbitrator says that 
the lands covered by this deed also belong- 
ed to the three brothers and that Moham- 
mad Ismail was merely a benamidar for 
them. It is appsrent from the evidence on 
the record that the three brothers represent- 
ed before the arbitrator that the property 
standing in the names of Nawab Jan and 
Mohammad Ismail were their properties 
and the deeds of sale were produced before 
the arbitrator by one of the parties to the 
reference. Both Nawab Jan and Moham- 
mad Ismail were examined as witnesses in 
the present proceedings before the District 
Judge and none of them laid any claim to 
the properties standing in their names. It 
is significant that although on 22nd No- 
vember 1922 Nawab Jan and his wife (one 
of the sisters of the parties) filed a peti- 
tion before the District Judge claiming 
interest in some of the properties partition- 
ed by the award, -yet when Nawab Jan was | 
examined as a witness on the 25th June 
1923, no question was put tohim in Tes- 
pect of his own or his wife's claim in res- 
pect ofany of the properties dealt with in 
the award. I am of opinion that the award 


is not invalid on account of the arbitrator . . 


(93.1. O. 1926] 
having partitioned. properties standing in 
the name of these two persons. 

It has further been argued on behalf of 
the appellant that as regards certain kabza 
kasht and” inam lands situate within the 
area of Mouza Tisi Narsam the arbitrator 
has proceeded to make a partition not only 
between the three brothers but also be- 
‘tween another person named Mohammad 
Ismail who, it appearsis a different per- 
son from Mohammad Ismail held to be 

- a benamidar of the parties under the deed 
of the 17th December 1918. Now, it ap- 
pears from the award that Mohammad 
Ismail'’s share in these kabza kasht lands 
had already been separated into a sepa- 
rate takhta by private partition and Moham- 
mad Ismail had nothing to.do with the 
shares of the three brothers which were 
held separately from the takhta held by 
Mohammad Ismail.and the arbitrator has 
proceeded to partition only that portion of the 
kabza kasht and inam lands which was held 
jointly by the three brothers and in which 
Mohammad Ismail had no share. The-ob- 


jection on these grounds must, therefore, fail. | 


Objection is next taken to the matter 
dealt with in para. 7 of the award. Various 
objections were taken before the District 
Judge as regards this paragraph, but be- 
fore us the only objection urged by the 
learned Vakil for the appellant is that the 
arbitrator, has reduced the share of the ap- 
pellant and his wife from three-fifths to 
one-half. This paragraph as translated and 
printed in the paper-book is vague and 
unintelligible, and in part the translation 
is inaccurate. I have, however, looked into 
the original award in the vernacular and 
I am satisfied that the complaint of the 
. appellant is unfounded. The real facts ap- 
pear to be that in the village Nawachack 
minhai the parties held certain lands which 
formed their kasht or tenancy right. These 
lands they divided amicably and the shares 
allotted to each was set out in the bara- 
warda of July 1919, Overand above the 
kasht right the parties had also got some 
proprietary interest and in the Record of 
Rights prepared in the Cadastral Survey 

‘under Ch. X of the Bengal Tenancy Act, 
` their proprietary shares were shown in the 
khewat as follows: — 


Mohammad Khalil ... 2 shares. 
_ Musammat Bibi Bihan 
(wife of Mohammad Khalil) .. 1 share. 
Abdur Rahim ... 1 share. 


. . Abdul Aziz .. l1 share, 
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It appears that- there were other proprié- 


tors also who owned the rest of the .villapé | 


and the shares shown in the khewat were’ 
not two-fifths or one-fifth as translated on 
page 68 of the paper-book., The parties 
subsequently acquired by purchase the’. 
shares of Shankar Thakur Hajam and Jailal 
Thakur Hajam and the arbitrator treated 
all the shares held by, the three brothers 
as consisting of 16-annas and he declared 
the shares of Abdul Rahim and of Abdul 
Aziz to be 4-annas each and he left the 
remaining 8-annas to Mohammad Khalil: 
and his wife Bihi Bihan: This did not 
amount to a reduction of the share of 
Mohammad Khalil. Indeed'it appears from 
the deposition of the D. W. No. 2 and D.W. 
No. 5 thatit was agreed between the parties 
that Abdul Rahim and Abdul Aziz should 


‘each get 4-annas proprietary interest in 
‘the village and the arbitrator did not 


award them more than 4-annas each. Jam ` 
of opinion that this portion of the award is 
not in excess of the authority of the arbi- 
trator, 

As regards the matters found by the 
learned District Judge to be beyond the 
authority ofthe arbitrator, there is no dis- 
pute before us that those- matters were 
decided by himin excess of his authority. 
They are dealt with in cls, (3), (4) and (6) of: 
the award. In cl. (3) the arbitrator awarded 
a certain sum of money as. mesne, profits 


against the defendant No. 2; in cl. (4) the 
‘arbitrator awarded a sum.of money as 


comperisation to Abdul Aziz as against 
Mohammad Khalil on account of certain 
brick kilns; in cl. (6) the arbitrator direct- 
ed certain rents to be réalised by Abdul 
Aziz for the period from 1326 to 1328. 
As has been held by the’ learned District 
Judge, thesematters were not referred to 
the arbitrator and he had no authority to 
decide these points. It has, however, been 
argued by the appellant that the whole 
awardis bad in law and the Court had no 
jurisdiction to order the award to be filed 
when any portion of it was in excess of the 
authority of the arbitrator irrespective of 
the fact that such portion could be sepa- 
rated from the rest of the award without 
affecting the determination of the. matters 
referred to therein. There has been a diverg- 
ence of judicial opinion on the point as to 
whether the Court has ‘authority to direct 
an award to be filed ina reference toarbi- . 
tration without the intervention of a 
Court whena portion of the award deals 
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with matters not referred to arbitration, 
even where such portionis separable from 
the rest of theaward. Dinabandhu Jana v. 
Chintamoni Jana (2) and Jaldhari Rai v. 
Muhammad Abdul Kabir (8) are direct 
authorities for the proposition that even 


where the portion of the award open to- 


exception isseparable from the rest the 
Court cannot proceed to give effect to the 
portion which is valid, in a proceeding 
under para. 21 of the Second.Schedule to 
the ©. P.O. On the other hand Mohendra 
Nath Das v, Mohi Lal Koley (4) is an author- 
ity for the proposition that the Court is 
competent to direct the award to be filed 
in respect ofthe portion which was within 
the authority of the arbitrator where the 
portion in excess of such authority is separa- 
ble from the rest. The Judicial Commit- 
tee of the Privy Council in Amir Begam v. 
Badaruddin Husain (5) in dealing with an 
award a portion whereof was found to be 
outside the power of the arbitrator observed 
as follows: “The award further purported 
to assign specificlands inthe zemindari of 
Rasulabad by way of partition, a matter 
clearly outside the power of the arbitrator, 
and which would render his award invalid, 
unless this portion-of his award is separable 
from the rest. In the opinion of their 
Lordships there is no difficulty whatever in 
separating this portion of the award from 
the rest. It is well recognized law that 
when a separable portion of an award is bad, 
the remainder of the award, if good, can be 
maintained.” No doubt, no reasons have 
been assigned by their Lordships for com- 
ing to this conclusion;-but the question 


was directly raised in the arguments of the - 
Jearned Counsel on both sides, and their. 


Lordships laid down thelaw that wherea 
separable portion of an award is bad the 
remainder of the award if good can be 
maintained. That “case appears to deal 
with a reference to arMitration without the 
intervention of the Court and the appeal 
arose out of an application under the 
provisions of Sch. II, para. 20, of the 
C. P. ©. This decision of the Privy 
Council is binding upon us and we are 
bound to follow itand to hold that even in 


(2) 26 Ind. Cas. 697; 19 C. W. N. 476. 

(3) 74 Ind. Cas. 649; A. I. R. 1923 Pat. 470; 1 Pat. L. 
ER 244; 4 P. L. T. 669. 

(4) 43 Ind. Oas. 770; 27 O. L. J. 104. 

(5) 23 Ind. Cas. 625; 36 A. 336; 17 O. ©. 120; 18 O. 
W.N. 1755; 1 O. L, J. 249; 12 A. L. J. 537; 16 Bom. L. 
R. 413; (1914) M. W. N. 472; 16 M. L. T. 35; 27 M. L. 
J, 181; 19 O. L, J. 494 (P. O.). 
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the intervention of a Court, when an appli- ` 
cation is made-under para. 20 of the 
Second Scheduleto file an award the Court is 
competent to make an order to file the award 
even where the award deals with matters in 
excess of the authority conferred upon the 
arbitrator, where the portion of the award 
dealing with such matters can be separated 
from the rest of the award. The decision of 
the Privy Council in Buta v. Municipal Com- 
mittee of Lahore (6) also supports this view. 
On examining the terms of para. 21 ‘of the 
Schedule, it appears that the Court has 
power to orderthe award to be filedin respect 
of the portion which. is within the authority 
of the arbitrator when the portion beyond 
such authority is separable from the rest. 


. Paragraph 21 provides that where the Court 


is satisfied that -the matter has been 
referred to arbitration and that an award 
has been made thereon, and where no 
ground such as is mentioned or referred to 
in para. 14 or para. 15 is proved, the Court 
shall order anaward to be filed and shall 
-proceed to pronounce judgment according 
to the award. Paragraph 14 deals with the 
grounds upon which a Court may remitan 
award to the re-consideration of the arbitra- 
tor wherethe award has left undetermined _ 
any of the matters referred to arbitration 
or where it determines any matter not 
referred to arbitration, unless such matter 
can be separated without affecting the de- 
termination of the matters referred.” This 
power to remit the award to- the re-con- 
sideration of the same arbitrator is given in 
reference to arbitration in suits and para. 21 
provides that the grounds referred to in 
para. 14 if proved in cases of arbitration 
without d 
make the award invalid, inasmuch as the 
Court has no power to remit the award for 
re-consideration when the reference is made 
without the intervention of the Court. 
The ground, however, in cl. (a) of para. 14 
is that the award has determined any 
matter not referred to arbitration and 
such matier cannot be separated without 
affecting the determination of the matters 
referred. Where, however, such matters can 
be separated, the ground referred to in 
cl. (a) of para. 14 does not apply, and 
the Court can under para. 21 order the rest 
of the award which is within the authority 
(6) 29 C. 854; 29 I. A. 168; 7 C. W. N. 82; 4 
(PO). R. 678; 87 P. R. 1902; 8 Sar. P, OJ. 327 


he intervention of a Court will ` 
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of the arbitrator to be filed directing the 
portion, which is in excess of his authority, 
to be expunged. The ground upon which 


the Court can refuse to file an award under, 


para. 2l is the ground upot which the 
Court should remit an award under para. 14 


and as the Court cannot remit an award: 


under para. 14 ifthe portion in excess of 
the arbitrator's authority be separable from 
the rest, it follows that it cannot refuse to 
file the award under para. 2Lin those cir- 
cumstances. I am, therefore, of opinion 
that thisobjection of the appellant cannot 
be sustained. f 

As regards the objection that after July 
1919 the arbitrator had no authority to 
proceed with the arbitration and that the 
arbitration came to an end with the bara- 
warda of July 1919, it is clear from the 
evidence that the objection cannot be sus- 
tained. Whatactually happened was that 
` after the reference to arbitration, the first 
sitting of the arbitrator took place in May 
1919. The arbitrator has been examined 
as a witness in the case and he says that in 
that sitting he called for written statements 
of theclaims of the parties andthey filed 
the same, that he asked the parties to pro- 
duce witnesses and the parties gave their 
own evidence and produced their docu- 
ments. There had been a previous arbi- 
tration and he examined those arbitrators 
and also village people. The previous 
arbitrators had made pattibandis and the 
parties caused the papers relating thereto 
to be filed by the amin, Abdus Samad. 
The second sitting took placein July 1919 


and in this sitting the barawarda of the 


_lands which the parties had divided private- 
ly and amicably was filed befare the arbi- 
trator and all the parties and witnesses 
present signed the barawarda. This, how- 
ever, did not exhaust all the pro- 
perties and several other properties were 


left for partition. The arbitrator in the ` 


second sitting ordered the amin, Abdus 
Samad, to measure the other lands which 
had not been partitioned. It appears from 
the evidence that the amin made attempts 
to measure the landsin October 1914 and 
in June 1920, but he could not do any 
thing, as on the first occasion there was a 
death in the family and on the second 
occasion Mohammad Khalil was engaged 
in building a pucca house. The third 
sitting took place in March 1921 when the 
arbitrator directed the measurement of the 
` remaining lands and the measurements were 
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made by the amin Abdus Samad in March, 
April and May 1921 during which period he 
also prepared the papers and the maps. 
It is clear from the evidence that the 
arbitration was not complete in July 1919 
and - the power of the arbitrator: was . not 
put an end to in. any way either by. notice 
or by any acts of the parties cancelling the 
reference, ° fi a 

. The objection that the long delay in 
making the award went to show a revoca- 
tion or an abandonment ‘of the ‘arbitration. 
is equally groundless. There was no time 
limit to effect the arbitration, and under 
the circumstances disclosed in the evidence, 
Iam not prepared to say that the delay 
was so unreasonable as to lead to a conclu- 
sion that, the parties had abandoned or 
revoked the reference. Reliance has been 
placed by the appellant upon the cases of 
Muhammad Ramzan Khan v. Sardar Begum 
(7) and Madhao Kashinath v. Sambashivg 
(8). In the first cuse there was a delay of 
about five years and in the second cage a 
delay of about six years, and under the 
peculiar circumstances of those cases it wag 
held thatthe delay was suchas to lead to 
a reasonable presumption that the parties 
had abandoned or revoked the reference, 
In the present case the delay does not 
appear to be so unreasonable as to lead to 
any such presumption. 

Reference has been made to the fact that 
the award was made at a time when a 
criminal case between the parties had just 
cometoan end and it is argued that this 
gives rise to a suspicion that the award was 
not areal decision made by the arbitrater 
but was the result of collusion between 
some of the parties to the reference . 
and the arbitrator. We have considéred 
the evidencé on the point, and I am not 
prepared to say that the fact that the 
award was made about the time when the 
criminal case cam® to an end is any reason 
for holding that the award is the result of 
any collusion between the arbitrator and 
the other. parties to the reference, No 
imputation of any misconduct as against 
the arbitratorhas been established by the 
evidence, and the arbitrator, who appears 
to be a man of position and a gentleman in 
whom the parties had confidence in the 
beginning, seems to have acted with perfect 
impartiality in deciding the difference þe- 
tween the parties. 


(7) 52 Ind, Cas. 847; 71 P. R. 1919, ° 
(8) 54 Ind. Cas. 126, 


. 
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The objection that. the award was bad 
inasmuch as the -arbitrator delegated his 
functions to the amin, Abdus Samad, is also 
baseless, It is open to ‘the arbitrator to 
have ministerial and other works performed 


by:a third person, and because the measure- -~ 


ments were made and the maps prepared 
by the amin it cannot -be said that the 
partition was effected by the amin and not 
by the arbitrator. It is contended that the 
arbitrator has admitted in his deposition 


that he did not find. the valuations or rat- 


bandis of the lands; but itis clear- from the 
evidence.that although the valuation was 
really made by the aminthe question was 
considered by the arbitrator when the 
amin submitted the papers before him. 
Another point taken by the learned Vakil 
for the appellant is that although the 
arbitrator in his- award says that the 
barawarda prepared in July 1919 did not 
form a part of his award yet the Dis- 
trict Judge . has ordered the same to be 
treated as a part of the award. The reasons 
given. bythe learned District Judge for 
doing so appear to be sound. Although a 
portion of the properties was partitioned 
amicably between the parties it did not 
exhaust the whole of the properties and 
the fact that they presented the barawarda 


of 1919 before the arbitrator goes to show: 


that they desired the same to be made a 
part ofthe award. 

Lsee.no reason to disturb the decision of 
the learned District Judge, and I am of 
opinion that the appeal must be dismissed 
with costs. ee . 

Mullick, J.—I agree that the appeal 
should be dismissed with costs; but I desire 
to make afew observations with regard to 
the validity. of the award in this case. 


It is clear that the arbitrators have gone 
outside the terms of reference in regard to 
certain matters, and thisebeing an arbitra- 
tion without the intervention of the Court, 
the question is whether a decree can be 
passed on that portion ofthe award which 
is within the terms of the- reference. In 
Kunj-Lal v. Banwari Lal (9) to which I 
was a-party, it was held by this Court that 
where the arbitrators had omitted to decide 
a question referred to them the entire award 
was bad. In Jaldhari Rai v. Muhammad 
Abdul Kabir (8) to which also I was a 
party, one of the questions argued was 
whether in an arbitration without the 


(9) 48 Ind. Cas. 711; 4 P, L.J. 394. 
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intervention of ‘the Court a decree could be 
given upon that portion of the award which 
was within the terms of the reference if 
such portion was separable from the- rest. 
In point of*fact in this case -the award 
failed. because, among other reasons, the two 
portions were not separable ; but there are 
observationsin the judgment which express- 
ed the view that, even ifthe valid portion ` 
can be separated from the invalid portion, 
the Court has no option under the C. P. G., 
but to refuse to cause the award to be 
filed. This view. was based. upon Dinaban- 
dhu Jana v. Chintamoni Jana (2) and the 
case cited therein as well as earlier decisions 
in other: Courts. Some of.these earlier 
decisions were.referred to in Mustafa Khan ` 
v. Phulja Bibi (10) where it was laid down 
broadly that the Court had no power to 
amend a private award or to remit it for - 
re-consideration, but only . possessed the 
power to file and enforce it or to reject it: ` 
It has been contended that as- para. 12 does 
not give the Court any express power to 
modify or correct anaward made without 
the intervention of the Court and para. 14 
does not give any power’ to remit the 
award and that as para. 19 makes the 
provisions of pata. 12 applicable to an 
award following upon an agreement filed 
in Court under para. 17 while no such 
provision is made in respect of an award 
made -without the intervention of a-Court, 
the -intention of the Legislature is that 
such an award must he -rejected in its 
entirety if any part of it is bad for want 
of jurisdiction even:if such part can be 
separated from the other part and does not 
affect the decision on the matter referred. 
There is much force in this argument ; 
and it may be said that the Legislature has 
given power to a Court to modify an.award 
made with its intervention. because the 
jurisdiction of the arbitrators is from the 
outset clearly defined by the Court itself. 
In: private arbitrations it is often a matter 
of considerable diffictlty to determine the 
scope of the reference and to.say how far 
the decision upon one part has influenced: 
the decision on the other parts of the award, 


The matter, however, appears: to ‘be 
settled ‘by authority. Neither in Kunj 
Lal v. Banwarit Lal (9) nor in Jaldhart 
Rai v. Muhammad Abdul Kabir (3) was any” 
reference made to the decisions of the 
Privy Council in Buta v. Municipal Com-. 


(10) 27 A. 526; A. W. N. (1905) 86; 2 A. L, J. 416, 
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‘mittee of Lahore (6) and Amir Begam v. 
Badruddin Husain (5), but these cases seem 
to be directly in point and conclusive. In 
both these cases it was held by the Judicial 
Committee that if the part emade with 
jurisdiction could be separated from the 
rest, then the former part of the award was 
valid and could be maintained. There is, 
therefore, no occasion to refer the question 
to a Full Bench even if it could be held 
that the point now raised was directly 


decided in Jaldhari Bat v. Muhammad 
Abdul Kabir (3). 
Z. K. Appeal dismissed, 


CUDH CHIEF COURT. 
- SEGOND CIvıL APPEAL No. 136 or 1925. 
December 21, 1925. ; 
Present:—Mr, Justice Misra. 
Thakur HEM SINGH-—PLAINTIFF— 
. APPELLANT 
versus 
Musammat PRAG KUAR AND aNoTRER— 


DEFENDANTS—RESPONDENTS. -` 

Civil Procedure Code (Act V of 1908), O. II, r. 2— 
Relinquishment of claim—Same cause of action— 
Cause of action, meaning of. 

A plaintifi’s “cause of action” consists of facts which 
it is necessary for him to prove, if traversed, in order 
to support his right to the: judgment ofthe Court. 
[p. 270, col. 1.] i 

Murti v. Bhola Ram, 16 A. 165; A. W. N. (1894) 65; 
8 Ind. Dec. (N.'s.) 106 and Salima Bibi v. Sheikh 
Muhammad, 18 A: 131; A. W. N. (1896) 2; 8 Ind. Dec. 
(N. 5.) 794, referred to. | 

Where a person alleges that his opponent, a widow, 
whose name had been entered in the revenue papers 
in respect of certain properties merely by way of con- 
solation, had begun to set up title as maintenance- 
holder (guzaradar), but that she had as a matter of 
fact no title tothe properties, which had always re- 
mained in plaintiff's possession, the cause of action 
as regards all the properties is the same within O. II, 
xr. 2, Ò C., notwithstanding that mutation of names 
had not been effected in favour of the widow in respect 
ofall the properties at one and the same time and 
by virtue of the same statement having been made in 
the Revenue Court. |p. 270, col. 2.] 


Second appeal against the judgment and 


decree of the District -Judge, Sitapur, up 


holding that of the Munsif, Sitapur, dated 
the'llth May 1923. 

Messrs. Ram Bhrose Lal and Raj Narayan 
Shukla, for the Appellant. 

Mr. Radha Krishna Srivastava, for Re- 
spondent No.1. . 

JUDGMENT.—This is a plaintiff's 
appeal in a suit brought by him for decla- 
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ration and confirmation of possession: in 

respect of certain immoveable properties. . ` 
The facts of the case are as follows :— 
The plaintiffappellant, Hem Singh, had 


‘a brother called Jot Singh, whose widow 


is Musammat Prag Kuar, the defendant- ' 
respondent in this appeal. In a suit 
brought in the year 1905 by amember of 


a family to which she plaintiftappellant . ` 


belonged, certain properties were allotted 
to the defendant-respondent in lieu of her 
maintenance as the widow of a deceased 
member ofa joint Hindu family. She is 
in possession of the properties so allotted 
to her, and there is no dispute in respect 
thereof. Subsequently the appellant allow- 
ed mutation of names to be madein her 
favour in respect of some other properties 
originally belonging to the family but sub- 
sequently allotted to him in a partition as 
his share. The plaintiff-appellant stated 
in his plaint of the present suit that the . 
mutation of names in respect of the proper- 
ties in dispute was made in favour of the 
defendant-respondent after her husband’s 
death merely by way of consolation (mahz 
bagharaz tashaffi) but that she never obtain- 
ed possession of those properties and that 
the plaintiff remained in possession thereof 
throughout. He further allegedin para. 
5 of his plaint that she had now left the 
family houge and had, at the instigation 
of other persons, begun to set up her claim 
in respect of the properties in suit to the 
effect that she wasin possession thereof for 
her life in lieu of her right of mainten- 
ance, and consequently he (the plaintiff) 
had been driven to the necessity of bring- 
ing the present suit for declaration, in 
respect of those properties. The date al- 
leged in para. 5 ofthe written statement 
as the date when the defendant-respondent 
set up this claim, is stated to be the 30th 
June 1920 

It was pleaded? in defence that the 
plaintiff's suit was barred by virtue of the 
rule laid down in O. lI, r. 2 of the C. P. Q. 
(Act V of 1908). It was contended:by her 
that the present suit was brought by the 
plaintiff in respect of shares in villages 
Khatkari, Ramnagar, and Kharepara and 
that a suit had been previously brought 
by him in respect of shares in villages 
Partap Pur and Hatauta on the same cause 
of action. It may be mentioned that the 
suit under appeal was brought on the llth 
of July 1922, whereas the earlier: suit on 
the basis of which the plea under O. II, r; 
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‘2 was raised, had been brought on the 24th 
April 1922. 


The Trial Court, the Munsif of Sitapur, 
dismissed the plaintiff s suit on the ground 


that the present suit was barred ,by O. II,” 


. T. 2,and that decree has been confirmed 
te the learned District J udge, Sitapur, in 


eal, 
“Phe plaintiff has come up ‘to this Court 
` in decond appeal and it is contended on 
his behalf that the decision of the Courts 
below on this point is erroneous. I have 
heard both sides and have considered the 
question. In my opinion the decision of 
the Courts below in the case is quite correct, 
It is clear to me that the cause of action 
which the plaintiff alleged in the previous 
suit which was brought by him on the 
24th April 1922, is the same cause of action 
which has been alleged by him in the 
latter suit brought by him on the 11th July 
1922, out of which the present appeal has 
| been preferred. It is needless for me to 
point out that a plaintiff's “cause of ac- 
tion” consists of facts which it is necessary 
for him to prove, “ if traversed,” in order 
to support his right to the judgment of 
the Court. This definition is to be found 
in several decisions of the Allahabad High 
Court, to mention only afew of them, name- 
ly, Murti v, Bhola Ram (1) and Salima Bibi 
v. Sheikh Muhammad (2). Applying that de- 
finition of the words “ cause of action” to 
the facts of the present case,I find that 
the plaintiff-appellant came to Court on the 
allegation that the defendant-respondent 
had no title tothe properties in suit, that 
she was not ‘in possession of them, that the 
plaintiff was actually in possession thereof 
and that the defendant ;had now begun 
` setting up a title as guzaradar in respect 
of those properties which fact had given 
rise to the present suit, in other words that 
was his “cause of action" alleged in the 
plaint. I find that in both the suits identi- 
cally the same facts are alleged to have 
given the plaintiff a cause of action for 
those suits. Iam, therefore, compelled to 
hold that the present suit is barred by O. 
II, r. 2, C. I am supported in this 
view by a Full Bench decision of the 
Allahabad High Court in the case first 
pens above Murti v. Bhola Ram (1). and 


K 16 A. 165; A. W. N. (1894) 65; 8 Ind. Dee. (N. 8.) 
K: > 18 As 131; A, W. N. (1896) 2; 8Ind, Dec, (N. 8.) 
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Muhammad Zakariya v. Muhammad Hafiz 


(3). 

It is also contended on behalf of the- 
plaintif-appellant that because a certain 
mortgagee was alleged to have been in 
possession’ of the properties in suit which 
has given rise to the present appeal, while 
there was no such allegation in the previous 
suit, and consequently there were different 
causes of action in the two suits, and the 
rule enunciated in O. IL, r. 2 could not 
apply. It has been found by both the 
Courts below that it has not been established 
that the mortgage set up by the plaintiff- 
appellant in his plaint related to the pro- 
perties in suit which stood mutated in the | 
name of the defendant-respondent. In my 
opinion, thetefore, no difference can be 
considered to exist between the properties 
in dispute in the present case and those in 
dispute in the previous case. 

It was also contened that it was not estab- 
lished. by the defendant-respondent that 
mutation of names had been effected in. 
her favour in.respect of the properties in 
dispute in both the cases at one and the 
same time and by virtue of one and the 
same statemént having been made in the - 
Revenue Court ang if that is not established 
it cannot be said that the cause of action 
was the same. I do not agree with that 
contention. The plaintiff admitted that 
mutation of names stood in favour of the 
defendant-respondent in respect of the 
various properties in dispute in both the 
cases. It is immaterial as to when muta- 
tion of names was effected in. her favour. 
and in respect of which of those items of 
properties. It is clear beyond doubt that 
on the date alleged by the plaintiff to be 
the date of his cause of action in his present 
suit and in the previous suit mutation of 
names in favour of the defendant-respond- 
ent stood in the Revenue Courts in respect: 
of all the items of the property and if 
her name stood recorded in the revenue 
papers in respect, of all of those properties 
and if her setting up a title to those various -+ 
properties in dispute as a maintenance- 
holder gave the plaintiff aright to bring 
the suit, the cause of action for the plaintiff 
must be deemed to be one and the same. 

The appeal, therefore, fails and is dismiss- 
ed with costs. 

N. H. Appeal dismissed, 


(3) 41 Ind, Ogs. 233; 39 A. 506; 15 A. L. J. 557, 
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MADRAS HIGH COURT. 
Civint Revision Peririon No. 7 or 1925. 
October 2, 1925. 
Present:—Mr. Justice Jackson. 

0.8. RAMACHANDRA IYER, OFFICIAL 
Recriver, TANJORE-— PRTITIONER 
versus 
SANKARA IYER AND OTHERS— 


RESPONDENTS, 

Provincial Insolvency Act (V of 1920), ss. 20, 56— 

Civil Procedure Code (Act V of 1908), O. XXI, r. 89, 
CL, r. 1—Adjudication proceedings—Execution 
sale—Interim Recetver—-Sale, setting aside of. . 

An interim Receiver appointed under s. 20 of the 
Provincial Insolvency Act, after a sale of the property 
of the judgment-debtor in execution ofa decree, is not 
entitled to maintain an application under O. XXI, r. 89, 
O. P. C., to set aside the sale, where he has not been 
Bice the power to protect the property. [p. 271, 

“col. 2, : : 

A Keceiver put into mere possession under O. XL, 
T. 1 (e), 0. P. O., cannot arrogate to himself powers 
to be conferred under O. XL, r. 1(d). Nor can he 
be invested with such powers by operation of s. 56 of 
the Provincial Insolvency Act. [p. 272, col. 1.] 


Petition, under s. 115 of Act V of 1908 


and s. 107 of the Government of India Act, 
` praying the High Court to revise an order 
of the District Court, West Tanjore, dated 
the. 23rd October 1924, in C. M. A. No. 24 
of 1924, preferred against that of the 
Court of the District: Mynsif, Mannar- 
gudi, in E. A. No. 312 of 1924, in E. P. No. 
2 and E. P. R. No. 898 of 1923, in O. S. No. 
407 of 1923. : 


Mr. C. V. Anantakrishna Iyer, for the 
Petitioner. ‘ 

Mr, S. Varadachariar, for the Respond- 
ents. . ' 

JUDGMENT.—The petition is to re- 
vise the order of the District Judge, West 
Tanjore, in ©. M. A. No. 29 of 1924. 

One V. Mahadeva Iyer was judgment- 
debtor in O. S. No. 407 of 1923 on the file 
of the: Court of the District Munsif of 
Mannargudi. On 7th April 1924 a creditor 
applied to have him adjudicated insolvent. 
On 8th and 9th April property of his was 
sold in execution of the decree.’ On 24th 
April the Official Receiver was appointed 
“interim Receiver under s. 20 of the Provincial 
_ Insolvency’ Act. On 9th June the interim 
Receiver deposited moneys under O. XXI, 
r. 89 to have the sale set aside and the 
District Munsif of Mannargudi set it aside. 
The District Judge reversed the order of 
the District Munsif. Hence the petition. 


The point for determination as correctly 
stated by the learned Judge in his second 
paragraph is whether the interim Receiver 
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by virtue of his appointment under s. 20 
of the Provincial Insolvency Act had power 


to act under O. XXI, r. 89. He was ap- -° 


pointed after the sale and, therefore, cannot 
be said by his appointment to have been 
vested in an interest by virtue of a title 
acquired before such sale. He can only 
come in under O. XXI, r. 89,"if he is held 
to be “owning such prgperty” if, that is to 
say, by virtue of his appointment under s. 
20 of the Provincial Insolvency Act, he 
stands in the place of the owner. 

Section 20 ʻ*of the Provincial Insolvency 
Act attracts the provisions of O. XL of the 
C. P.C. Rule 1 of which provides (a) that 
the Court may appoint a Receiver (c) commit 
the possession, custody or management of 
such property to the Receiver (d) confer 
upon the Receiver certain powers including 
the protection of the property. 

In the present case the Court appointed 
the Official Receiver, Receiver of the pro- 
perties with no other provision except that 
he should take steps-to see that the pro- 
pérties were not sold for Government kist. 
It is difficult to see how this order could 
possibly miake the Receiver a quasi (owner 
of the property. It is argued’ that some 
one had to protect the property and since 
it had been taken out of the owner’s hands, 
the Receiver must be presumed to have been 
the proper person to act. Even assuming 
that the owner had been removed from the 
possession and had no right to protect the 
property and the Receiver considered it his 
duty to act, his proper ordinary course 
would be to apply to the Court for power to 
act, and as a matter of fact this is exactly by 
what he did. He wroteon 28th May 1924, 
requesting sanction to move the Munsif 
to set aside the sale. This letter was mis- 
laid by Judge till 26th June. Meanwhile 
the Receiver had informed the Judge on 
9th June that he was about to file his ap- 
plication under O., XXI, r. 89 in anticipa- 
tion of sanction and on 10th June he filed 
such application with an affidavit asserting 
that he was entitled to present it as the 


. interest of the judgment-debter had vested 


in him. It does not appear from the record 
that any ex post facto sanction was ever 
recorded by the Judge. In these circum- 
stances, it is impossible to hold that the 
Receiver’s action was authorized. The Sta- 
tute entirely provides for the contingency 
and he attempted to obtain sanction as con- 
templated by the Statute, and there is no 
room for assuming that inherent power 
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vested in the Receiver from the mere fact 
that he had been appointed as such. 

Where the Indian Statute is clear and 
` sufficient, nothing is to be gained by a 
reference to English case-law. Official Re- 
ceiver of Coimbatore v. Kanga (1) is not, 
directly in point, for there the Receiver 
whose powers are discussed is one appoint- 
ed after adjudicatiom under Act III of 1907. 
Petitioner relied upon the phrase “the ob- 
taining of leave is a matter between the 
Receiver and the Court.” The Receiver had 
the power vested in him under s. 18 of that 
Act and he was in the position of a Receiver 
under s. 28 of the present Act; he had in 
himself the power to sue, and whether he 
obtained permission of the Court was a 
matter between him and the Court. 

In the present .case without the order of 
the Court he has not the power. 

In Akula Parodesi v. Dhel? Jagannadha 
Row (2) itis held “apart from any express 
power to sue conferred by the Court, Re- 
ceivers would have arightof action by virtue 
of mere possession.” This is an obiter 
dictum following upon a consideration of 
English | authorities with little bearing 
upon the point actually in question in that 
case. 

The word “confer” in sub-cl. (d) of O. XL, 
r. 1 would seem to suggest that until the 
Court made specific provision, the Receiver 
is not inherently endowed with a right to 
sue. But even if it is held that ‘mere pos- 
session” gives such a right, itis doubtful 
‘if it would extend to making an applica- 
.tion under O. XXI, r. 89. At any rate, in 
this case the Receiver can only apply qua 
owner and mere possession cannot be said 
to put the Receiver in the position of the 
owner. Ifhe were claiming an interest by 
virtue of title acquired before the sale, his 
mere possession would more easily support 
such a claim but I confess to considerable 
doubt whether in India Receiver put into 
mere possession under O. XL. r. 1 (c) can 
arrogate to himself powers to be conferred 
under O. XL, r. 1 (d) 


Nor do I think that he can be invested - 


with such powers by operation ofs, 56 of 
the Provincial Insolvency Act. This section 
provides for the appointment.of a Receiver 
for the property of the insolvent at the time 
of adjudication or afterwards, Such pro- 


(1) 69 Ind. Cas. 908; 45 M. 167; 14 L, W. 655; (1921) 
M. W. N. 858; 42 M. L. J. 53; 30 M. L, T. 152; A.I. R. 
1922 Mad. 51. . 

(2) 28 M, 157 at p. 160, 


MANİ LAL V. SAJJAD HUSAIN. 
` perty shall thereupon vest in the Receiver 


(041. ©. 1996) 


and the,section allows the Court to demand . 
security from such Receiver and to provide 
for his remuneration, it also allows the 
Court to eject a trespasser, and also to 
mulet a Receiver for malfeasance. There 
comes the fifth sub-clause on which the 
petitioner relies “the provisions of this sec- 
tion shall apply, so faras may be, to interim 
Receivers appointed under s. 20.” It can 
hardly be argued from this that under s. 
56 the property vests in the interim Receiver 
with all the incidents of s. 28. Section 20 
is still the section governing the interim 
Receiver’s powers and he shall only have 
such of the powers conferrable on a Receiver 
appointed under the C. P. Ọ. as the Court 
may direct. 

Accordingly there isno ground for revi- 
sion. The petition is dismissed with costs. 
of the first respondent. 

V. N. V, Petition dismisssd. - 

N. H, 


OUDH CHIEF COURT. ` 
SECOND CIVIL APPkAL No, 144 or 1925. 
December 21, 1925. 
Present:—Mr. Justice Misra. 
MANI LAL—DEFENDANT—APPELLANT 


versus 
SAJJAD HUSAIN—P.aintire— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 10h— 
Arbitration in suit—Court refusing to allow costs— 
Modification of award—Second. appeal. 

Where in the case of a suit referred to arbitration, 
the Court refuses to allow costs as awarded by the 
arbitrator, the order is one modifying the award within 
s. 104 (e), C. P. C., and no second appeal lies against 
the said order. [p. 273, col. 1.] 


Second appeal against the judgment and 
decree of the First Subordinate Judge, 
Lakhimpur Kheri, dated the 3lst January 
1925, reversing that of the Munsif, Kheri 
District, dated the, 25th November 1924. 

Mr. Rauf Ahmad, for the Appellant. 

Mr. Ali Mohammad, for the Respondent. 


JUDGMENT.—This is an appeal 
arising out of a suit which was referred to 
arbitration of one Kedar Nath whose award 
was modified by the Trial Court, the Munsif 
Kheri, and whose order has been set aside 
by the learned Subordinate Judge of that, 
place on appeal. . gp 9 

The facts of the case areas follows :— 

“The present suit was instituted: by the 
plaintiff, Sajjad Hussain; against the-deferd+ 
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ant Manni Lal for recovery of a sum of 
Rs. 200 on account of damages together with 
costs of the suit. Inthe course of the trial 
of the case the parties agreed to refer the 


matter to an arbitrator; named Kedar Nath.. 


The application filed by the parties referring 
the case to arbitration, stated that they had 
appointed Kedar Nath, a resident of Lakhim- 
pur as arbitrator and had agreed to abide 
y whatever decision the said arbitrator 
came to. The arbitrator made an award 
decreeing the plaintiff's suit for Rs. 25 with 
costs, 
`. The defendant filed objections to the 
said award on the ground that the arbitra- 
tor was not competent to decide the question 
of costs since that question had not formed 
the subject of reference. 


The learned Munsif uphéld the defend- 
ants contention and accepted the award 
only in so far as the sum of Rs. 25 went, 
but refused to allow the plaintiff his costs 
of the suit as was provided for in the award. 
Against this order of the Munsif, the effect 
of which was to modify the award of the 
arbitrator, the plaintiff appealed under s. 
104, cl. (0), O. F. C., to the Subordinate 
Judge. 
came to a different conclusion and held 
that the entire matter had been referred by 
the parties to the arbitration. He set aside 
the order of the Trial Court by accepting 
the award in toto and passing a decree for 
costs also in plaintiff's favour. | 

It is against this order that the defendant 
has come up to this Court in second appeal. 


At the hearing of the appeal a prelimin- 
‘ary objection has been raised on belialf of 
the plaintiff-respondent that no appeal lies 
against the order passed by the Subordinate 
Judge on appeal by virtue of el. (2) of 
s. 104. It appears to me to be clear that the 
order of-the Trial Court was ofa nature 
stated in s. 104, cl. (e) inasmuch as it 
modified the award of the arbitrator. That 
being: so, an- appeal clearly lay againbt the 
‘said order and the learned Subordinate 
Judge was fully competent to hear the 
appeal filed by the plaintiff against the 
‘order of-the learned Munsif modifying the 
“award, The order is, therefore, one passed 
inan appeal under cl. (e), s. 104. The pro- 
visions of s. 104, cl. (2) are clear that no 
appealshall lie from any order passed in 
appeal under this section. I, therefore, 
sustain the preliminary objection’ and hold 
-that no appeal lies to this Court from the 
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order passed by the learned Subordinate 
Judge in appeal, z Ei 

The learned Counsel who appeared in. 
support of the appeal contended before me 
that his appeal might be treated as an 
application for revision. He has, however, 
not been able to point out anyirregularity or 
any illegality committed by the learned Sub- 
ordinate Judgein deciding the appeal which 
he was fully competent to hear and which he 
has heard and decided on the merits. I do. 
not think that any cage has been made out 
for interference in revision. _ 

The appeal, therefore, fails and is dis- 
missed with costs.. . - Bis at 

N. E. ~ Appeal dismissed, 


PATNA HIGH COURT. . 

Szeonp Crvin APPBAL No. 762 or 1922, 

4 ` July 27, 1925. . 

_Present:—Mr. Justice Adami and: 
4 : Mr. Justice Sen. © ` > 

Sheikh MABUD BAKSH AND OTHER$— 

f PLAINTIFFS— APPELLANTS a 

versus 
Musammat MAHAMUDAN AND oTHERS— 
DEFENDANTS—-RESPONDENTS.. . 
` Benami transaction—Burden of proof — Rebutting 
evidence—-Onus, question of, whether material. 

The onus of proving that a transaction was benami 
is on the person alleging it. He hasto lead {evidence 
in proofof benami and the opposite party is entitled 
to give rebutting evidence. [p. 275, col. 1.] f 
` The principle that where all the evidence is before 
the Court, no question of onus remains; is not appli- 
cable to a case where there is complete absence of 
evidence of rebuttal on the record due toa refusal 
by the Court to allow such evidence. [p. 276, col. 1.] 

Second appeal. from a décision of the 
Additional Subordinate Judge, Bhagalpur, 
dated the 10th April 1922, confirming that 
of the Munsif, Bhagalpur, dated the 28th 
January 1921. R ; uke 2 

Messrs, S. M. Mullick and 5. N. Bose, for 
the Appellants: MA f 

Messrs. S. N. Palit and S. C. Majumdar, 
for the Respondents. j 

JUDGMENT. 

Sen, J.—This appeal arises out of a 
buit by the appellants for declaration of 
their title to, and for recovery of pọsses- 
sion of, certain sharesin four parcels of 
properties referred to in the pleadings. 
The appellants’ case’ was based upon the 
following allegatioris: One Abdur Rahman 
died in: 1893 leaving him surviving his 
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widow Musammat Kaso, his mother Musam- 
mat Baso, a sen Jamal-ud-din and a 
daughter Musammat Mahmudan, the last 
mentioned being the defendant first party in 
the suit. In 1910 the son Jamal-ud-din 
died unmarried. Property No. 4 set out in 
the echedule annexed to the plaint, it is 
said, belonged to Abdur Rabman by virtue 
of his purchase uwdera kobala dated the’ 
13th January 1891. On his death his 
widow Musammat Kaso is said to have 
inherited one-eighth share in this property 
(property No, 4) under the Muhammadan 
Law. In 1901 when the son Jamal-ud-din 
died Musammat Kaso, as mother of Jamal- 
ud-din, is said to have got 17/216th share 
in the said property. Thusitis claimed 
that the aggregate share of Musammat 
Kaso in property No. 4 on the death of 
her son would be 11/54ths. Musammat 
Kaso, it is also claimed, was the 16-annas 
owner of the other three properties cet 
out in the schedule annexed to the plaint, 
that is properties Ncs. 1,2 and 3. Pro- 
perty No. -l was. purchased by Musammat 
Kaso from one Shaikh Kalu for Rs. 400 
under a registered kobala. dated the 4th 
November, 1805, and properties Ncs. 2 and 
3 were purchased by her from her mother- 
in-law, Musammat Baso, along with another 
house not the subject-matter of the present 
litigation by a registered kobala dated the 
25th August, 1603. Musammat Kaso is 
said to have been in possession of these 
three properties and also of 11/54th share 
in property No. 4 till her, death which 
happened on the 10th Deceniber 1906. On 
her death her father Idu is-said to have 
‘inherited under the Muhammadan Law 
one-third of her properties, that is one- 
third of properties Nos. 1, 2 and 3 and 
11/162nd share of property No. 4 and come 
into possession thereof. On the Ist Jan- 
uary 1907, Idu sold his interest in these 
properties to the plaintiff No. 2. The 
plaintiff No. 2 duly came into possession 
of the properties so purchased by him and 
subsequently he brought a suit for re- 
covery of arrears of rent for his purchased 
share in property No. 3 against the tenant, 
But it is alleged that owing to collusion 
of Musammat Baso the suit was unfortu- 
nately dismissed. Thereafter Musammat 
Baso in collusion with the other defendanis 
“in the case dispossessed the plaintiff No. 2 
of all four properties above mentioned. On 
finding it difficult to realise his rents the 
plaintif No, 2 thereafter sold his share in 
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all the four properties to the plaintiff 
No. 1 undér a kobala dated the 15th 
August 1918. Hence the plaintiff No. 1 
sued for declaration of title and recovery 
of possesgion of the said shares in the four 
properties. | 

The defence case was that Abdur Rahman 
left no property and that, therefore, Musam- 
mat Kaso did not inherit any share of 
these properties, that the property No.1 
was purchased by Musammat Baso in the 
farzi name of Musammat Kaso and not by 
Musammat Kaso as alleged; that Musammat 
Baso being the real owner of property ` 
No. 1 was always in possession thereof and 
not Musammat Kaso and that subsequently 
Musammat Baso gave away the said pro- 
perty to the defendant second party bya 
deed of gift and the defendant second 
pariy bes all through been in poéseesion 
and occupation thereof. “Later on, under 
a registered deed of. gift dated the rnd | 
March 1918 Musammat Baso gave away the 
said property formally to the defendant 
second party and the defendant second 
party hasall along been in possession and 
occupaticn thereof as malik. Regarding 
properties Ncs. 2 and 3 the case of the 
defendants was that the properties helonged 
to Musammat Baso who had purchased the 
same with her own money under registered 
kobalas, dated the 14th January 1890 and 
the 2nd December 1882. Musammat Baso 
while going on pilgrimage to Mecca in 
1903 executed ajfarzi kobala without con- 
sideration (putting only a nominal value’ 
therein in respect of properties Nos. 2and 3) 
in favour of. her daughter-in-law Musam- 
mat Kaso with a view to provide for the 
maintenance of her grandson and grand- 
daughter who were then minors; that 
Musammat Kaso was never the owner of - 
these properties and that Shaikh Idu had 
never got a share therein by inheritance 
or otherwise; that,on the contrary, these’ 
properties had always remained in the 
possession and occupation of Musammat 
Baso as owner thereof. Regarding pio- 
perty No. 4 the defence case was that 
Musammat Baso had purchased the said 
property in the name of herson Abdur 


. Rahman and that she had all along re- 


mained in possession and occupation there | 
of. 4 

Upon these pleadings the matter came 
up for trial before the learned Munsil, 
Amongst various issues, four only require 
special mention, They are the main issues 
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in the case, namely, Issues Nos. 6, 7, 9 and 
10. They are as follows:— . 

“6. Did the properties in suit belong to 
Musammat Kaso as alleged by the plaint- 
iff and was she ever in- possession of the 
same ? 

7. Are the deeds of gift in favour of de- 
fendant first party and second party and the 
kobala by defendant second party in favour 
ofdefendant third party collusive documents 
without consideration and did the defendant 
first, second and third parties respectively 
_ acquire any interests thereunder ? 

9, Did Musammat Baso purchase pro- 
perty No. 1 henami in the name of Musam- 
mat Kaso and property No. 4 benami in 
the name of her son Abdur Rahman ? 

10, Was the kobala executed by Baso in 
favour of Musammat Kaso a farzi trans- 
action as alleged by the defendant.” 

Issues Nos. 6,9 and 10 relating to the 
question of benami were decided by. the first 
Court in favour of the plaintiffs. Isstre No. 7 
was decided in favour of the defendant. 

On appealby the plaintiffs the learned 
Subordinate Judge affirmed the findings on 
these issues come to by the learned Munsif 
and upheld his judgment. He held that 
the plaintiffs had failed to establish their 
title and possession and the deféndanis 
had established valid title and possession 
in respect of the properties in suit. He 
accordingly dismissed the appeal.. Hence 
this second appeal to this Court. 

Several points are urged on behalf of 
the plaintifis-appellants but-it is unneces- 
sary to go into them in view of one of the 
points urged'which I think is sufficient to 
décide the present matter. It is urged that 
the main question in dispute between the 
parties was in whom the title lay, whether 
in Musammat Kaso or in Musammat Baso. 
The plaintiffs’ suit was based on the title 
of Musammat Kaso. This was disputed by 
the defendants on the allegation of benami, 
the allegation namely, that the real owner 
was Musammat Baso. Now the onus of 
establishing benami must be on the person 
‘ alleging it. He has to lead evidence in 


proof ofbenami and the opposite party is 


entitled to give rebutting evidence. In this 
case, therefore, the defendants who set up 
benami had first to lead evidence on the 
issues relating to it and the plaintiffs were 
entitled to adduce evidence of -rebuttal. 
The Court of first instance, however, it is 
contended, refused the prayer of the plaint- 
iffs that the defendants should begin and 
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lead evidence on the question of benami and 
that the plaintiffs should be permitted to 
reserve their right to give rebutting 
evidence after the close of the defendants’ 
evidence. Our attention is drawn to an 
order dated the 4th January 1921. The 
order as it stands in the order-sheet runs 
as follows: 

` “Case taken up and opened at length. 
Arguments on issues heard. Plaintiffs file 
two petitions, one for amendment of Issue. 
No.7 and the other stating that onus of 
proving Issues Nos. 7, 9 and 10 lies on the . 
defendants and pray that they may be per- 
mitted to reserve their right to give rebutt- 
ing evidence after close of the defendants’ 
evidence. 

ORDER.—l find that the issues as they 
stand ought not to be recasted. The onus 
chiefly is on the plaintiffs to establish title 
to the properties in dispute and the issues 
referred toin the petition are meant sub- 
stantially for the establishment of their 
titleso as not to need auy recasting the 
issues and throwing or shifting the burden 
upon the defendant. Tae petitions are, 
therefore, rejected." 

The appellants contend that the onus 
was thus misplaced at the very outset of 
the case; that the- plaintifs have been 
altogether prevented from giving any 


.evidence in rebuttal having regard to the 


refusal of the Court to entertain their peti- 
tion and that, therefore, the case ought to be 
remanded to the lower Court to allow the 
plaintifis to give such evidence of rebuttal: 
On the other hand, learned Counsel for the 
respondénts contends that the petitions of 

the plaintiffs referre¢}to in the order in ` 
question were upon fwo distinct matters. 
The first related to the question of recasting 
Issue No. 7. The Court was quite com- 
petent. to refuse that prayer and the plaint- 
iffs-appellants have not in any way been 
prejudiced thereby, All the matters really 
in dispute and‘difference between the 
parties have been goneinto and adjudicated 
upon. The issues were fairly comprehen- 
sive as they stood. The second matter relat- 
ed to the question of evidence of rebuttal. 
The only possible view would be that that 
petition was made under O. XVIII, r. 3. of 
C. P.C. That rule provides that “Where 
there are several issue, the burden of prov- 
ing some of which lies on the other party, 
the party beginning may, at his option, either 
produce his evidence on those issues or - 
reserve it By. way of answer to the-evidencg 


| “916 
‘produced by the other party; and, in the 
latter case, the party beginning may pro- 
duce evidence on those issues - after the 
other party has produced all his evidence”. 
This amounts to putting the party begin- 
ning on election. Here the plaintiffs did 
‘elect, They began, and thereafter the 
defendantsadduced evidenceon the question 
of benami, and it wagopen to the plaintiffs 
if they so chose to adduce evidence of 
rebuttal after the defendants had already 
placed all their evidence before the Court. 

Assuming for the moment that the 
application wag made, under the provisions 
‘of O. XVIII, r. 3 it does not seem to me to 
have been left open to the plaintiffs to 
adduce evidence of rebuttal after the defend- 
ants had closed their case. Order XVII, 
T, 3 clearly provides that when the option 
is freely exercised by the party beginning 
and the tight is reserved. by it to produce 
evidence by way of answer to the evidence 
of the other party that he is entitled to 
give such evidence at the close of the 
evidence of the opposite party. In the pre- 
sent case the order of the learned Munsif 
clearly precluded the plaintiffs from exercis- 
ing that option. In the faceof that order 
Ido not see how the plaintiffs could have ad- 
duced, any evidence of rebuttal afterwards. 

| It follows, therefore, that the onus in this 
case was misplaced.at the outset and that 
no opportunity was given to the plaintiffs to 
adduce any evidence of rebuttal on the 
question of benami. 

‘It is, however, urged that on two grounds 
the case should not be remanded: at this 
Btage. First, it is said that when all 
the evidence is beforë the Court no question 
of onus remains and. the Court was then 
quite competent upon weighing the evidence 
adduced on both sides to come to the con- 
clusion at which it has arrived. I do not 
think the present case is covered by the 
principle referred to by.learned Counsel 
appearing for the respondent. Here it 
seems that it is difficult to cure the defect 
by reason of the complete absence on the 
-record of any evidence of rebuttal due to 
the refusal by the Court of the plaintifis’ 
petition. 

The second ground urged is that this was 
a suit framed in ejectment. The plaintiffs 
suing in ejectment mustestablish their title 
and possession. The onus, therefore, was 
really, on the plaintiffs and not on the 
defendants. On reference to the pleadings, 
‘however, it is quite clear, as I have men- 
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tioned above, that the suit is framed for 
declaration of title and for recovery of 
possession. The defence taken. was that 
there was no titlein Musammat Kaso;. that 
she was a mere name, the real owner hav- 
ing been Musammat Baso. Upon this state 
of pleadings it is quite clear that the. onus 
was upon.the defendants-respondents. to, 
prove benami. 

In the above circumstances I would 
remand the case to the lower Court and 
direct that the plaintiffs-appellants be 
allowed to give such evidence of rebuttal | 
as they may be advised. The lower Court 
will submit its findings to this Court in 
due course. Costs.will abide the result, 

Adami, J.—I agree. 


N. H. Case remanded. 


MADRAS HIGH COURT... 
Szconp Civin APPEAL No. 324 oF 1922, 
October 18, 1925. 
Present:—Mr. Justice: Spencer and 
Mr. Justice Odgers. 

T: K. LAKSHMANA IYER—Prainvire— 
APPELLANT 


$ VETSUS 
SANKARAPANDIAN PILLAI AND 
OTHERS— DEFENDANTS—RESPONDENTS. « 

Limitation Act (IX of 1808), Seh. I, Art. 184—Trans- 
fer by, mortgagee—Full proprietary rights, transfer of 
—Iniention of parties. r at 

The question whether the transferee from a mort- 
gagee took an absolute interest or only a mortgage 
interest is a question of intention. Both seller and 
purchaser must have honestly believed. that the entira 
interest of the owner was being transferred by the 
document. |p. 278, col. 2; p, 279, col. 1] 

Venku Shettithi v. Rama Chandrayya, 92 Ind. Cas. 
342; 49 M. L. J. 634; 22 L. W. 885. and Muthaya Shetti 
v. Kanthappa Shetti, 45 Ind. Cas. 975; 34 M: L. J. 431; 
7L. W. 482;23 M. L. T. 291; (1918) M. W. N. 334, 
referred to. X 

When a deed of transfer, although. it purports to 
confer rights of a full owher on the tranaferee, also 


-recites the transferor’s, possession under mortgages 


that havé not been redeemed, it cannot be maintain- 
ed that there was an animus to pass anything more 
than an assignment of the mortgage rights vested in 
the transferor, [p. 277; col. 2.] 


Second. appeal against a:decree of the 
Court of the Additional Subordinate Judge, 
Tinnevelly,.in A... No. 152 of 1921, (A. S. 
No; 395.of 1920, on the file of the District 
Court, Tinnevelly), presented against that-of 
the Court of the District Munsif, Tenkasi, 


. 


(93-1. 0, 1926] 


in O. S. No, 12 of 1920 (O. 8S. No. 441 
of 1919; on the file of the Temporary 
Additional District Munsif'’s Court, Tin- 


` nevelly, and O. S. No. 191 of 1919 on the 


Court of the District Munsif, Keilpatti). 

Mr.C. V. Anantakrishna Iyer, for the 
Appellant, 

< A. Swaminatha Tyer, for the Respond- 
ents, 

À JUDGMENT. 

Spencer, J.—I agree with my learned 
brother's construction of the document (Ex. 
V) which ‘is before us. As observed by 
him this is a very extraordinary document 

‘because, ifit purported tabe an absolute 
sale and if it purported to pass the rights 
of a full owner, there was no occasion to 
recite the transferor’s enjoyment of the 
land under mortgages and sub-mortgages 
which had not been redeemed. For the 
respondents two cases to which I was a 
party have been cited, Kannusami Thanjt- 
rayan v. Muthusami Pillai (1) and Venku 
Shettithi v. Rama Chandrayya (2). The 
principle upon which those suits were de- 
cided was that if a defendant in posses- 
sion of immoveable property puts forward 
a defence of limitation under Art. 134 
against a suit for redemption, there is no 
onus on him to first prove that he obtained 
a transfer in good faith of that property, 
or, as stated in Kannusami Thanjirayan v. 
Muthusami Pillai (1): “it was notincumbent 
on the purchaser to prove. that he had 
no notice of the restricted nature of the 
vendor's title. No issue was raised in the 
present case as to whether Kadar Mohi- 
deen Rowther acted in good faith when he 
took Hx. V. The circumstances of the case 
are such that both the transferor and the 
transferee must have known that the trans- 
feror was unable to confer a higher right 
than that of a sub-mortgagee on the trans- 
feree, and if neither the transferor nor 
the ‘transferee could have honestly believed 
that the full ownership was being passed 
by this document, it will not be of any 
avail to the defendants who derive their 
rights from Kadir Mohideen Rowther to 
show that there aresome words in that 
document, as altered before registration, 
which might be construed as if they 
were the words of a person possessing 
such rights as would enable him to pass 
a title of full owner tọ his transferee, 
while leaving the consideration for the 

(1) 38 Ind. Cas. 194; (1917) M. W. N. 5; 5 L. W. 250. 
(2) 92 Ind. Cag. 342; 49 M. L. J. 634; 22 D. W. 885, 
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transfer unaltered. Under these circum-. 
stances, I do not think that it can be main- , 
tained that there was an animus to’ pass 

anything more than an assignment of the. 
mortgage rights which were vested in the. 
transferor. I, therefore, agree that the ap- 


peal should be allowed and the District ’ 


Munsif Court's decree restored with costs | 
in this Court and the lower Appellate 
Court. | 

Odgers, J.—The first thing to be de-, 


-cided in this appeal is the character of 


Er. V. The proceeding documents are two, 
undisputed usufructuary mortgage deeds 
Exs. C and C (1), Exhibit O being of 1873 
and being effected by one Sankarapandiyam 
Pillai in favour of Madappa Muppan. It 
is inthe ordinary form usufructuary for 
three years, the mortgagee to pay the assess- 
ment and at the end of the period the 
ordinary covenant to re-pay and redeem. 
Exhibit C (1) is asub-mortgage of 1883 in 
favour of Shanmukham Pillai by Madappa. 
Muppan. It recites that the usufructuary. 
mortgage of 1873 is fora period of one year 
with the stipulation that the sub-mort- 
gagee shall pay the assessment and the 
usual covenant 
of redemption on Hx. O was attached and 
sold in Court auction in 1875 and the 
predecessor-in-title of the plaintiff pur- 
chased it as evidenced by Ex, B, so that 
at the date of Ex. V, 1893, we have the 
equity of redémption outstanding on the 
head mortgage in the plaintiff or his pre- 
decessor-in-title and we have the equity. 
of redemption outstanding on the sub- 
mortgage Ex. C (1) in Madappa Muppan. 
In 1893, the son of Shanmukham Pillai 
the sub-mortgagee in Ex. O (1), Parama- 
sivam Pillai, executed Ex. V to the defend- 
ants. Exhibit V is called a sub-mortgage- 
deed, sets out the head mortgage Ex, ©, 
the sub-mortgage Ex. O (1) and the con- 
sideration ‘therefor Rs. 1,500 and proceeds, 
“and I have been enjoying it (the land) in. 
virtue thereof (the sub-mortgage).” It 
further recites disputes between the execut- 
ant of the document Ex. V to give him 
a natural name, and the executees which 
culminated in O. S. No. 353 of- 1892. 
Stated shortly, the defendants have set 
up a prior title to the mortgagor in Ex. 
O by virtue of a sale-deed in 1364. This 
was found to be a forgery and they lost 
the case. The document Ex.. V. farther 
recites: “As I have also become entitled 
to that land as full owner, in virtue. ofthe 


to redeem. The equity. | 


x 
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statement made in that suit by the sons 


ofthe original pattadar Sankarapandiyam ` 


Pillai that they did not wish to have any 
right to the same and that the ottidars 
themselves might enjoy it as full owners.” 
Now thatis a peculiar statement to find 
in- asub-mortgage-deed as this document 
originally - purported to be. 
it is untrue, because- whatever the- sons 
of the original mortgagor said in the 
course of Suit No. 353 of 1892, thé equity 
of: redemption which they or their father 
originally possessed had passed from them 
by the execution proceedings in 1874 or 
1875. Further the statement completely 
ignores the .equity of redemption still 
outstanding in Madappa -Muppan, the sub- 
mortgagor in Ex. © (1). It is curious to 
find a statement of title of that sort, 
particularly after he has carefully recited 
` his title as sub-mortgagee in this dodument 
. which originally purported to be a sub- 
_ mortgage and nothing else. After reciting 
this so-called title to full ownership, he 
continues “I have sub-mortgaged to you the 
right belonging to me in the said land 
and received Rs. 1,500", which it will be 
noted ig the amount of the original mort- 
gage Ex. C andalso the amount of the 
prior sub-mortgage Ex. C(1). The execut- 
ant covenants at the cost of the mortgagee 
to cbtain and deliver to him the records 
connected herewith “which are in Courts 
“ and other places.” ` 

Now before registration this document 
was corrected and the correction states that 
the description of the document as:a sub- 
mortgage is a mistake and as to the recitals 
on the 4th page of the document the pro- 
per translation runs somewhat as follows:— 
“ Asshown on the 4th page you will enjoy 
it in sole right. I-have sold to yon full 
rights.” Now the question arises as I have 
stated at the beginning what exactly was 
purported to!be passed bY the transfer or by 
-this document. . That they intended some- 
thing more than a sub-mortgage is obvious 
from the alterations. But there are stil] 
two alternatives. They may have intended 
that the sub-mortgage should drop out and 
there should be what in English Law, we 
should call an assignment of the mortgage 
right; or, as contended by the respondents 
and as found by the Subordinate Judge in 
this case, the second alternative is that the 
parties may have intended an out and ont 
sale of the full ownership or fee simple of 
the land in question. I do ‘not think on 
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examining the document that much help 
can bé obtained by the recital as to the 
full ownership having been acquired by the 
disclaimer of the original mortgagor’s sons , 
in the suit #n 1892. Why it should have 
been inserted in a deed which obviously: at 
first was a sub-mortgage I‘cannot conceive. - 
Ft was there obviously out of place. lt was ` 
also, as I have pointed out, untrue. Now, 
the question is did the executant of Ex. V 
purport to represent that he had the 
full ownership in the land and that he 
was passing it by this deed? Did the 
mortgagee think that he was obtaining 
the full ownership by Means of this 
deed? The matter has been well put, if I 
may say so, in Muthaya Shetitv. Kanthappa 
Shetti (3) a case decided by Seshagiri Iyer 
and Bakewell, JJ, where they. say “the 
question whether a transferee from a 
mortgagee took an absolute interest or only 
a mortgage interest is a question of inten- 
tion.” They there refer to the Privy 
Council case in Radhanath Doss v. Gis- 
borne (4) where their Lordships held that 
the burden of proving that the purchaser 
acquired an absolute interest in the proper- 
ty lay on such purchaser. And the learned. 
Judges in the case under reference further 
point out that, if the transferee bargained 
for and believed he was bargaining only for 
the interests of the mortgagee, he cannot 
acquire title as absolute owner of the pro- 
perty; and Bakewell, J., said, “if, on the 
other hand; the title adduced by the vendor 
and the deed of transfer-to the pur- 
chaser are consistent with an intention to 
transfer an absolute interest, the- burden 
will lie upon the plaintiff to show that the 
circumstances of the transfer negative such 
an intention.” In Veerabadra Tevan v. 
Veerappa Tevan (5) Wallis and Sankara, 
Nair, JJ. said, “It is for the defence to 
prove a purchase affirmatively to bring the 
case under Art, 134.” The matter has been 
lately considered in a case to which my 
learned brother was a party, A. 8. No. 182 
1921 apparently not yet reported*,. The 
eases [ have already referred to were 
referred to in their judgment and my 
learned brother there stated “I think 
that both seller and purchaser must have 
honestly believed that the entire interest: 

(8) 45 Ind. Uas. 975; 34 M. I. J. 431; 7 T. W. 482; 
23 M. L. T. 291; (1918) M. W. N. 334. 

(4)-14 M. I. A. 1; 158W. R. P. C. 24; 6 B. L. R. 530; . 


5 Suth, P. O. J. 397;.2 Sar. P, O.J. 636; 20 E, R. 687. 
(5) 15 Ind. Cas. 609. 


“Since reported in 92 Ind, Cas. 342—{[Ed.] ` 
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of the owner was being transferred by the 
document.” Ramesam, J., cited the passage 
from Seshagiri Iyer, J.'s judgment that I 
have already cited. Now how does the so- 
called purchaser in this case prove that 
what was purported to be transferred 
to him was really an absolute title? He 
relies on the recital in the document 
about the acquisition of full rights to 
which for the reasons I have given I am 
unable to attach any weight. He also 
refers to the second alteration which pur- 
ports to transfer full rights. But when this 
is taken in conjunction with the recital 
which is unaltered setting out the prior 
transactions Exs. © and C (1) and de- 
finitely reciting that the executant has been 
enjoying in virtue thereof, it seems to 
me that the transferee cannot be. heard 
to say that under these circumstances he 
thought he was acquiring an absolute 
title to the land. The question, as I have 
already said, in Muthaya Shetti v. Kanthappa 
Shetti (3) is one of intention and Seshagiri 
Iyer, J., there says: “The real test would be, 
did he, 7. e., the transferee, ask for and ob- 
tain an absolute right in the property and 
believe himself that he was having an abso- 
lute interest in it.’ It seems to me on the 
best consideration I can give to the terms 
of this document that no reasonable man, 
particularly a man in the position of the 
‘defendants here who had already fought 
the question of their title to this-land in 
1892 and failed, could possibly have sup- 
posed.that this document was transferred 
‘to him or purported to transfer to him an 
absolute interest in the land. The price, 
it will be observed, was the same as inthe 
previous undisputed mortgage. One would 
have expected that if the entire interest as 
owners of the‘land were purported to be 
passed, the price would have been increased. 
Asamatter of fact, the mortgage price is 
lessened because the Rs, 1,500 was not only 
the original amount of the sub-mortgage 
but also included costs and mesne profits. 
That seems to me to bea very significant 
circumstance against the full ownership of 
‘the land being passed. The learned Subordi- 
nate Judge who came to an opposite con- 
clusion reversing the decision of the Dis- 
trict Munsif who held that Ex. V was an 
assignment of whatever rights the trans- 
feror-possessed and that those rights were 
not those of a full owner, keld that it was 
more probable that Paramasivam Pillai 
wanted to -treat the property absolutely as 
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his own. Icannot agree and, in my opinion, 
on the grounds that I have pointed out, I 
think that all that was transferred by Ex. V 
was the full interest of the mortgagee, That 
is to say, Ex. V was converted froma sub- 
mortgage into an assignment of the rights 
of the sub-mortgagee. In my opinion, for 
these reasons the appeal should be allowed 
and the decree of the Subordinate Judge 
reversed with costs hereand in the lower 
Appellate Court, and the judgment of the 
District Munsif restored with his directions 
as to costs in that Court. Time for redemp- 
tion four months from this date. 

V.N v, 


N. H. Appeal allowed, 


OUDH CRIEF COURT. 
Ssconp CrviL APPEAL No. 330 or 1925. 
December 23, 1925. 
Present:—Mr. Justice Raza. 
NANHEN KHAN—PLAINTIFF—ÅPPELLANT 


versus 
FIDA HUSAIN—Dzrenpant— 
RESPONDENT, 

Pre-emption—Co-sharers in materials of house— 
Ryot; sale of house by. 

A person’ who owns a share in the materials (amla) 
of a house, but has no right to or interest in the land 
of the hous2, cannot sue to pre-empt a sale of the 
materials by his co-sharer. [p. 280, col. 1.] 

The sale of his house by a ryot does not give rise to 
a right of pre-emption. [ibid'] - 

Mangal v. Raja Partab Bahadur Singh, 4 O. C. 26 
and Abbas Bandi Bibi v. Abdul Ghani, 47 Ind. Cas. 
673; 5 O. L. J. 450, referred to. - 

Appeal against the judgment and decree 
of the First Additional Subordinate Judge, 
Lucknow, dated the 19th March 1924, up- 
holding that of the Munsif, North Lucknow, 
dated the 29th September 1924. 

Mr. Mohd. Ayub, for the Appellant, 

Mr, Ganga Dayal Khare, for the Respond- 
ent. 


JUDGMENT.—This appeal arises out 
of a suit for pre-emption. One Ghulam 
Husain Khan wasowder of a certain maha 
in village Aloonagar Digunia, Tahsil Luck- 
now, including the house occupied by him 
in the mahal. He sold the entire maha 
to one Ram Narain long ago. Musamma 
Makundi Bibi is now in possession of the 
mahal as the legal representative of Ram 
Narain. Ghulam Husain continued to live 
in the house after he sold his entire pro- 
perty to. Ram Narain. He died and his 
daughter Musammat Nasiban succeeded 
him. Wazir Khan and Wahid Khan took 
possession of the house and perfected their 
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title by adverse possession as against 
Musammat Nasiban. Thus they became 
owners of the house and divided it in 
equal shares. This also took place long 
ago. Wahid Khan then sold his share 
to the plaintiff. Musammat Makundi Bibi, 
the landlord, sold the materials of the 
house in execution of her decree against 
the plaintiff. The materials (amla) were 
purchased by one Tagir Mohammad who 
subsequently cold the same to the plaintiff. 
Thus the plaintiff became owner of the 
said property again. Wazir Khan sold his 
half share in the house to’the defendant for 
Rs. 35 by a deed dated the 23rd February 
1923. The presentsuit relates to that sale. 

The defence was that no suit for pre- 
emption was maintainable. The defence 
was accepted by both the lower Courts. 
The plaintiff has now come to this Court in 
s2cond appeal. Loe. 

In my opinion there is no force in this 
appeal. The plaintiff has really no right 
to or interest in the site or land -of the 
house. He cannot, therefore, bring the 
‘pre-emption suit. Having purchased the 
amla, he may occupy the house but as he 
has no right to -or interest inthe land of 
the house, he cannot bring the pre-emption 
suit. I agree with the lower Courts that 
Ghulam Husain and his successors were 
_occupying the house simply as ryots. Wazir 
Khan and Wahid Khan might have per- 
fected their title to the house as against 
Ghulam Husain’s daughter by adverse 
possession but they were Occupying the 
house simply as ryots of the landlord. It is 
neither alleged nor shown that they asserted 
adverse title at any time to the site of the 
house as against the landlord. Wazir Khan 
has been examined. He swears that the 
land belongs to the zemindar. In my 
opinion the, learned Subordinate Judge 
was perfectly right in holding that Wazir 
Khan was holding thg house in question 
‘simply as a,ryot, and had no right to or 
interest in the site or land of the house. 
The sale of his house by a ryot will not 
give rise to'a right of pre-emption [see 
Mangal v. Raja Partab Bahabur Singh (1) 
and Abbas Bandi Bibi v. Abdul Ghani (2)], 

No question of estoppel is to be decided 
in this case. The appellant's learned 
Pleader has not pressed that point. Js is 
true that the sale-deed shows that Wazir 
Khan purported to have included the site 


(1) 40. 0. 


26. foes : 
(2) 47 Ind. Cas. 673; 5 0, L, J. 450. 
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also in the sale but the doctrine of estoppel 
has no application to Buch a case. The 
fact isthat the parties knew the true facts, 
It should be borne in mind that when both . 
parties are -equally conversant with the. 
true state of facts it is absurd to refer to 
the doctrine of estoppel. When no right 
really exists-it cannot be created simply by . 
a false statement-in a deed. Inmy opinion . 
the case was‘properly decided by the 
lower Courts. I can find no ground for 
interference. : 
Idismiss the appeal with costs. The 
appellant should pay the costs of the 
respondent, The decree of the lower Appel- 
late Court is confirmed in all respects. i 
N. H. Appeal dismissed, 


PRIVY COUNCIL. 

. APPEAL FROM THA Parsa Hiram Covrr.' 
December 5, 1925, 
Present:—Lord Phillimore, Lord 
Blanesburgh, and Sir John Edge. 
LAL CHAND MARWARI—Derenpant— 
APPELLANT 
VETSUS 
Mahant RAMRUP GIR AND ANOTHER— 
PLAIN TIFFS—RESPONDENTS. 

Evidence Act (I of 1872), s. 108—Person not heard 
of for seven years—Presumption of death—Date of 
death—Burden of proof. ‘ 

If a person has not been heard of for a period of 
not less than seven years there is a presumption of law 
that he is dead: but at what time within that period 
he died is not a matter of presumption but of evidence 
and the onus of proving that the death took place at 
any particular time within the seven years lies upon 
the person who claims a right to the establishment of 
which that fact is essential. jp. 283, col. 1.] 

The onus of proving the death of any person at 


any particular period must rest with the person to `` 


whose title that fact is essential. [p. 283, col. 2.] 

Consolidated Appeals from the judg- 
ment and decree of the Patna High Court: 
(Mr. Justice Das and Justice Sir Bucknill, 
Km), dated the 12th April 1922, printed as 
67 Ind. Cas. 401, reversing that of the Sub- 
ordinate Judge, Muzaffarpur, dated the 30th 
November 1916. i 

Messrs. L. De Gruyther, K.C., and E. B. 
Raikes, for the Appellant. i 

. Messrs. A. M. Dunne, . K. C, and W. 
Wallach, for the Respondents. i 
JUDGMENT, 

Lord Blanesburgh.—These are con- 
solidated appeals by the defendants in four 
out of eight suits instituted by one Ramrup : 
Girin the Court of the First Sub Judge at - 
Muzaffarpur on the 30th November 1916, - 
The suits were brought on the allegation ‘ 
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that the plaintiff, as the then mahant of an 
asthal or math at Paprikhan Karan, was 
entitled to recover from the defendants 
different properties, endowments of the 
math, then in their possessione These pro- 
perties had, it was alleged, been alienated 
without warrant by Bhawan Gir, deceased, 
the immediate predecessor as mahant of 
the plaintiff. The suits, as they progressed, 
were amended by the joinder as co-plaint- 
iffs of three persons to whom in considera- 
tion. of their supplying funds for the con- 
duct of the litigation Ramrup Gir had 


agreed to transfer when recovered certain- 


portions of thé properties in question. As 
so amended they were heard at length by 
the learned Subordinate Judge, and on 
appeal, by the High Court at Patna, where 
many ‘issues were raised and strenuously 


. contested. Of these one only remains for 


determination by their Lordships, namely, 
the iseue of limitation. The learned Trial 
Judge held that the suits were barred by 
Statute’ The High Court, on appeal, held 


that they were not, and made decrees for- 
possession of the properties with mesne- 


profits. It is against these decrees and on 
the ground that the suits should have 
been dismissed as being out-of time that 
the present appeals have been brought and 
argued. 

The math in question has a considerable 


history. It is a math of the Sanyasis who- 


are celibate and have renounced the world. 
The properties in suit had been amongst 
its endowed properties for a period of 
nearly 150 years. They stood in the name 
of the mahant for the time being, but he 
had no right to alienate them otherwise 


than for necessity. The income from them ` 
at one time, at all events, amounted to- 


Rs, 4,000 ‘a year, appropriated not to a 
single deity, but for puja of Siuji, the 
principal deity, for the pujas of the other 
established deities of the math and in the 


entertainment of mendicants and ascetica.. 
‘These matters, all in dispute in the Vourts| 
helow, were not again raised in contest ` 
before the Board, and may now be taken to` 


be accepted. 


In the year 1880 or shortly afterwards’ 


Bhawan Gir became mahant of this asthal 
or math. He had, as his elder chela, the 
plaintiff Ramrup Gir, and as his younger 
chela, one Harihar Gir. Bhagwan Gir was 
drunken, immoral and dissolute, and, as 
might be expected of such a person, profli- 
gate and extravagant. “Portions “of the en- 
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dowed properties lie mortgaged without: 
justification by way of security for loans 
made to himself. Other portions equally- 
without justification he purported to sell 
outright. The proceeds in every case were,’ 
it can hardly be doubted, spent mainly, if 
not entirely, upon himself.. The properties 
mortgaged have -since been sold under. 
decrees made in syits brought to enforce: 
the securities. And so it has come about. 
that those properties now in dispute have: 
all of them beenin the exclusive posses- 
sion of the defendants or their predecessors- 
in-title as for absolute interests for periods. 
exceeding on the 30th November, 1916, in 
every instance a:term of 26 years of con- 
tinuous duration. 

By 1888 Bhawan Gir had denuded him- 
self and the math of all its endowed pro« 
perties, In March, 1892, he made the 
usthal over to the plaintiff, and, as the 
plaintiff recites in a deed of sale of the 
15th June, 1917, left the- place for good. 
And he has never returned. He went on 
pilgrimage and Harihar Gir went with him. 
Some weeks later Harihar Gir came back 
alone and reported to the plaintiff that 
Bhawan Gir had died-in his arms at Har- 
dwar on the 27th April, 1892, 

The plaintiff accepted that statement. It 
was, of course, then greatly to his interest 
to do so. He had become mahant if it 
were true. It is, however, contrary to his 
interest now to accept it. Indeed, if the 
fact be as stated itis fatal to. his present 
claims. Yetin his evidence ‘in these suits’ 
—to his credit be it said—~he has again. 
declared his belief that Harihar Gir's state- 
ment as to Bhawan Gir's death at Hardwar 
in April, 1892, is in accordance with fact. 
And his actions since the date of Harihar: 
Gir's return, if ‘they be honest, have been 
consistent, and consistent only with a con- 
sistent belief that Bhawan Gir was dead. Al- 
most at once he “performed his bhandara 
and shradh, and he was himself instituted: 
as mahant of the math and got chudder 
and pagree and was installed in the Gaddi. 
Three years later, that is to say on the 16th,- 
April, 1895, with money ‘found: by others:. 
on terms analogous to those on-which the 
funds for the present litigation have been. 
obtained, he ‘instituted a series of suits- 
against the present defendants‘or their then 
predeccssors-in-title to yecover the proper- 
ties on the allegation that.he had on the 
death ‘of Bhawan Gir’ succeeded thereto as 
mañani: “In those buits the plaintiff gave 
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‘eviderice to the effect just stated. -Harihar 
Gir, too, was called as a witness, and he 


directly deposed to Bhawan Gir’s death in - 


his -presence on the date already given. His 
statements - at. that date were of course 
highly interested. Moreover, it was essential 
to the plaintiffs case then that they should 
be true. ‘The-learned Trial Judge, how- 
ever, disbelieved them, accepting as pre- 
ferable, and perhaps ad true, a body of evi- 
dence adduced. by the then defendants— 
suspicious only because of its volume and cir- 
cumstance—-that Bhawan Gir was alive after 


April, 1892: that indeed he had been seen’ 


alive in 1895 after action brought. For 
the reason, therefore, that the plaintiff had 
failed to establish the fact essential to the 
validity of his claim, namely, that Bhawan 
Gir was dead when thesuils were institut- 
ed, the Trial Judge by decrees dated the 
27th January, 1896, dismissed them all with 
costs. The plaintiff appealed to the High 
Court, but the learned Judges of ‘that 
Court, finding themselves unable on the 
materials before them to reviewthe Trial 
Judge's finding on this issue of fact, by 
orders dated the 30th November, 1897, dis- 
missed the appeals. And so that litigation 
ended, Attention must be given to this 
Jast date. It will be found that the plaint- 
iff-sets great store by it in these proceed- 
ings. 
The plaintiff in 1905 again performed 
the bhandara of Bhawan Gir and was again 
installed in the gaddi, although in his own 
view, as he stated in evidence in these suits 
that- ceremony was neither essential to his 
| institution nor redundant iw its repetition. 
“On the 30th November, 1916, he instituted 
the present litigation. The date is signifi- 
cant. Required by O. VII, r. 1 (e) of the 
First Schedule to the Code to set forth in 
his plaint the facts constituting his cause 
of action, and when it arose, the plaintiff 
in each ‘of the plaints alleges that the 
` Judges of the High Court on the earlier 
proceedings had, on the 30th November, 
1897, accepted the then defendant's state- 
ment thatthe plaintiff's guru, mahani Bhawan 
Gir, was then alive: that no particulars 
„regarding him had been known for seven 
years from the date of that judgment, and 
that it was necessary for the -plaintiff to 


accept the 30th November, 1904, -as the. 


date of death of his guru when the cause 
of action accrued to him., His suits were 
in time—such is the implication of the 
allegation, and euch is bis way of establish- 
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ing it—in that they were commenced with- 
in twelve years toa day from the 30th 
November, 1904. 

This view is undoubtedly mistakea. It 
would be fatal to the plaintiff ifit were 
not, For his case on his chosen foundation 
fails upon the facts. It is not correct to 
say that the High Court in the earlier liti- 
gation found that Bhawan Gir was alive 
on .the 30th November, 1897. What that 
Court did find, affirming the Subordinate 
Judge, was that he had not been proved to 
be dead on the 16th April, 1895. The 
latest date at which’ anyone deposed to his 
being alive wasa later date in the same 
year. And there is no evidence, either in 
that -litigation—if it may be regarded—or 
in thisthat he has ever since been heard 
of. So far indeed as the present suits are 
concerned the only testimony adduced, 


apart from that of Harihar Gir, is that he ` 


has been neither seen nor heard of since he 
left the math in March, 1892. Putting the 


case, therefore, at its highest for the plaint- | 


iff—that is excluding altogether from con- 
sideration both Harihar Gir's direct evidence 
of death and the plaintiff's belief in its 
truth—the position is that- Bhawan Gir has 
not been seen or heard of since the year 
1895. If so, on the principle setup by the 
plaintiff, he must be presumed to be dead 
by the end of 1902. Accordingly these 
suits commenced only in 1916 are clearly 
Statute barred as against the defendants. 
But the law really is that on the facts 
now assumed there is no presumption as 
to Bhawan Gir being dead either in 1902 
or 1904. There is only one presumption, 
and that is that when these suits were in- 
stituted in 1916 Bhawan Gir was no longer 
alive. There isno presumption at all as’ 
to when he died. That, like any other 
fact, is a matter of proof. And their 
Lordships would here observe that it strikes 
them as not a.little remarkable that the 
theory on this point, on which the plaint- 
iff's Pleader hazards his whole case, is still 
so widely held, although it has so often 
been shown to be mistaken. The learned 
Judges ofthe High Court have in these 
suits pointed out the plaintiff's error. Yet, 
in another part of their judgment, if their 
Lordships are not mistaken, they have 
themselves unconsciously fallen into it. 
They have made decree in the plaintiff's 
favour because they bad, as they-thcught, 
no reliable evidence as to the date of Bhawan 
Gir’s death, and because in their judgment 
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it was for the defendants to prove that 
date if they relied on it. Yet at the 
same time they have acceded to the plaint- 


iff's claim, for mesne profits which, at all. 


. events as claimed, are those profite accruing 
three years prior to the institution of the 
suits, This imports that Bhawan Gir was 
dead at that date. But if he was, then the 

` same, evidence showed -that he had died 

many years before. The evidence, indeed, 
if regarded at all, required the Court not to 
allow mesne profits but to dismiss the suits 
altogether. 

Now upon this question there is, their 


Lordships are satisfied, no difference between. 


. the law of India as declared in the Evidence 
Act and the Law of England, Rango Balaji 
v. Mudiyeppa (1) and searching for an ex- 
planation of this very persistent heresy, 
their Lordships find it in the words in 
which the rule both in Indiaand in England 
is usually expressed.. These words taken 
originally from In re Phene’s Trusts (2) run 
as follows :— 

~ “Tf a person has not been heard of for 
seven years, there is a presamption of law 
that he is dead’; but at what time within 
that period he died is not a matter of pre- 
sumption but of evidence, and the onus of 
. proving that the death tvok. place at any 
particular time within the seven years lies 
upon the person who claims a right to the 
establishment of which that fact is 
essential”. ; 

Following these words, it is constantly. 
-assumed—not perhaps unnaturally—that 
where the period of disappearance exceeds 
seven years, death, which may not be presum- 
ed at any tima during the period of seven 
years, may be presumad to have taken place 
at its clos3. Thisof course is not so. The 
presumption is thesame if the period exceeds 
seven years. The period is one and con- 
tinuous, though it may be divisible into 
three or even four periods of seven years, 
Probably the true rale would be less liable 
to be missed, and would itself be stated 
more accurately, if, instead of speak- 
ing of a person who had not been heard 
of for seven years, it described the period 
of disappearence as one “of not less than 
seven years.”’. 

To resume, however, It is manifest that 
the attempt made by the -plaintiff in his 
plaint to comply with O. VII, r. 1(e) and set 


B 23 B. 293.12 Ind. Dec. (x. a.) 197 
>) 2) 0610) 5 Gh. 139; 39 L. J. Gh. 316; 224, T. 111; 
18 W. R. 
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forth the date when his cause óf action arose 
has failed him on the facts. The result is to. 
disclose, so far as he.is concerned, a very 
serious position, It is made plain by ‘the 
plaint that as against him the defendants. 
had at the institution of the suits been by, 
themselves and their predecessors in adverse . 
possession of the properties in question for: 
more than 12 years--in, point of fact since 
1895 at least when the earlier litigation 
against them was commenced by the plaint- 
iff, and which is the last year in which 
anyone proposes that Bhawan Gir was seen 
alive. The plaint itself accordingly dis- 
closes a state of things to which s. 144 of the 
Limitation Act is applicable. In such cir- 
cumstances it may: well be that it is the 
obligation of the plaintiff by the law. of 
India as it is by the law of England to 
satisy the Court that hisaction is not barred 
by lapse of time. See as toIndia Rajah Sahib 
Perhlad Sein v. Maharajah Rajender Kishore 
Sing (3) and Mahomed Ibrahim v. Morri- 
son (4) as to England:—‘There is no doubt” 
said the Court of Queen's Bench in Doe v. 
Nepean (5) “that the lessor of the plaintiff 
must recover by the strength of his own title; ` 
and in order to do so, must-prove that he had 
aright to enter on the lands sought to be 
recovered within twenty years before t. 8 
ejectment brought.”, ; 

To all of which. may be added the com- 
ment by Lord Justice Giffard on Doe v. 
Nepean (a) that the onus. of proving death: 
of any person atany particular period must 
rest with the person to whose title that fact 
is essential. In re Phene's Trusts (2). 

On this footing, therefore, the plaintiff here 
would fail in the absence of evidence of the 
death of Bhawan Gir within twelve years 
before the institution of the suits. l 
. But it is unnecessary in the state of the 
evidence in this case to proceed upon any 
such strict view of the plaintiff's posi- 
tion. He has himself, and in these suits 
supplied affirmative evidence, -which their 
Lordships cannot disregard. Harihar Gir 
was called as a witness on his behalf. In 
his evidence in chief he solemnly deposed 
that Bhawan Gir died in his presence at 
Hardwar in April, 1892. In cross-examina- 
tion he added that he himself performed 


“his funeral ceremonies, and that if anybody 


. 


(3) 12 M. I. A. 292 at pp. 334, a ee Suth. P. 0. J, 
225; 2 Sar. P. O. J. 430; 20 E. R. 

(4) 5C. 36atp 37; 2“Ind. Dec: %) 635 < 

- (5) (1833) 5 B. & Ad. 86 at p. 94; 2 N. & M, 219; 2 L, 
J. K. B. 150; 39 R. R. 411; 110 B. R. 724. 
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said that he did not die in April, 1892, it 
would be false. And by way of confirmation 
the plaintiffs stated in his evidence, as their 
Lordships have already observed, that he 
himself believed that Harihar Gir was 
telling the truth in this matter, while, as 
. has also been.*shown, his own actions and 
claims ever since have alone.been consistent 
with that belief. 

To their Lordships it seems impossible 
thatsuch evidence adduced by the plaint- 
iff himself, fatal as it is to his case, can be 

_ignored, They ‘are not blind to the difficulty. 
They do not forget the wealth of circum- 
stantial evidence tothe effect that Bhawan 
Gir was alive as late as 1895 adduced by 
the defendants or their predecessors-in-title. 
in the earlier litigation, and then accepted 
and acted upon by the Trial. Judge to the 
plaintiff's undoing: They do not forget 
that at that time such evidence was vital to 
the defence, nor do they fail to note the 
absence now of ary counterpart to it when 
the lapse of time has made it to the highest: 
interestof the defendants to accept theplaint- 
iff's story that Bhawan Gir has been dead all 
these years. Their Lordships bear all this 
in mind, and” see no occasion to commend 
these highly sophisticated “tactics of the 
defendants. But they find it impossible to 
ignore the consistent attitude of the plaint- 
iff, supported now by uncontradicted direct 
avidence of death anda wealth of concurr- 
ing testimony to the effect that since Bhawan 
Gir abandoned the math in 1892 with 
Harihar Gir, he has not been seen or heard 
of. If these suits were being brought 
against defendants neither parties nor 
privies to the earlier litigation, there could, 
in their Lordships’ view, have been no ques- 
tion that the evidence now adduced on 
behalf of the plaintiff would have been com- 
pletely destructive- of his case. Is the 
position of the defendants so compromised 
by their attitude in thee earlier litigation, 
that they are in effect estopped from deriv- 
ing benefit from the plaintiff's evidence 
of death even if it now by reason of the 
lapse of time has gained so greatly in force? 
It is of course hard upon the plaintiff that 
evidence rejected in 1895, when it would 
have helped him, should now be accepted 
when it hurts him. On the other hand, it 
must be remembered that the complete dis- 
appearance down to the present time of 
Bhawan Gir and the now disinterested 
character of the-evidence adds to the plaint- 
iff's story of his death a stréngth from ex-: 
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ternal circumstances altogether lacking in ' 
1895. Moreover, to ignore the evidence - 
altogether would be to flyin the face of the 

Statute. . | 

The difficulty of the plaintiff's present. ` 
position in this matter was not, it would 
seem, af all appreciated inthe Courts below. 
Das, J.,in the High Court, for instance, pro- 
ceeded upon the footing that hisevidence on. 
this point was adduced only in the earlier 
proceedings, and the learned Judge dispos- 
ed of the point :— 

“Itis quite true that it was the plaintiff's 
case in the suit which-he instituted in 1895 
that Bhawan Gir died on the, 15th Baisak,` 
1299, but that case-was not accepted by the 
Courts.” poort 

That is all. To the evidence in the pre- 
sent suit the learned Judge makes no allu-- 
sion. It is that evidence-which-their Lord- 
ships find -themselves unable to ignore. 
The plaintiff must; as it -seems: to them, 
take the .consequences of solemn: testimony 
given by himself and adduced on his behalf, : 

“This disposes ofthe case, and itis unneces« 
sary for their Lordships to déal with the 
important and ` difficult question whether 
here the Statute.did not commence to run 
in favour-of the.defendants from ‘the dates. 
of the wrongful alienations of the properties 
or at all events from the date of his final 
abandonment of his office-by.Bhawan Gir. 
and not only from his death. ‘Whethér, in. 
other words, the case is governed’ by the. 
decisions of which Damodar Das.v. Lakhan 
Das (6) may be taken--as the leading. 
authority: or by the line of:authority of 
which Vidya Varuthi Thirtha -Swamigal xw. 
Balusami Ayuar (7) may -be . taken as. 
typical.. Their Lordships, while not pro- 
nouncing upon it, have given: very careful 
consideration to this interesting and -diffi-. 
cult question. Upon it they :say no more- 
than this, that they must not be -taken to: 
accept the view with reference. to it pro- 
pounded by the High Court. So faras they 
are concerned the question remains entirely. 
open to be determined when it arises. 

For the reasons above given, however, 
‘they are of opinion that the decree -of the. 


(6) 7 Ind. Cas. 240; 37 Ï. A. 147; 14 O. W. N. 839; 12 
o D. J. 110; (1910M. W. N. 303: 7 A. L. J. 791; 8M. 
L T. 145; 20 M. L. J. 624; 12 Bom. L. R. 632; 37 O. 
885 (P. OS. 

(7) 65 Ind. Oas. 161; 44 M. 831; (1921) M. W. N. 449; 
ALM. D. J. 346; 3U.P..L. R. (P. O0) 62; 15 L. W. 78: 
30M. L. T. 66:3 P.L. T 245: 48 T. A. 302: 26 O W, - 
N. 537; 24 Bom L. R. 629; 20 A LJ, 497; AL R. 
1922 P, O. 123 Œ. O) ; 
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“High. Court should be recalled and that 


-of the Trial Judge restored, and they will 


- humbly advise His Majesty accordingly. 
“The respondents must pay to. the appellants 
‘their costs before the Board and in the 
High. Court. 
Z, K, Appeal accepled. 
Solicitors for the Appellant:—Messrs. 
. Watkins and Hunter. 


Solicitors for the Respondents :—Mr. Hy. 


5. L, P 


- 7 


olak. 


ALLAHABAD HIGH COURT. 
Cryin Revision No. 125 or 1925. 
January 19, 1926. 

Present :—Mr. Justice Dalal and 
Mr. Justice Boys. 
HARNAND LAL—PLAINTIFE— 

i APPLICANT 
versus 


OHATURBHUJ—Direnpant— 
OPPOSITE Parry. 

Civil Procedure Code (Act V of 1908), s. 151—Abuse 
of process—Multiplicity of proceed: ings—Inherent 
powers—Proceedings before Subordinate Court—Re- 
fusal to stay—Revision.. 

+ Section 151 of the O. P. C. gives no powers what- 
ever. It merely saves- such inherent powers as the 
Court may already have from being limited or other- 

` wise affected by the Code. [p. 286, col. 2.] 

An abuse of the process of the Court. includes the 
idle multiplicity of proceedings, [p. 287, col. 1] . 

Balgobind v. Sheo Kumar, $2. Ind. Cas. 184; 46 A 
864; 22 A. L. J. 791; A.I. R. 1924 All. 818; L. R.5 A. 


' 545 Civ., referred to. 


Courts: have inherent jurisdiction fo go beyond the 


-law of ‘procedure in the ends of justice. yoia] 
8 In 


Joshi Shib Prakash v. Jhinguria, 7 . Cas, 416; 
46 A. 144; A. I. R. 1924 All. 446, referred to. : 
The High Court cannot interfere on the revisional 


- side under s. 115, C. P. C., with an order of a Subordi- 


nate Court refusing to stay proceedings pending before 
it. [p. 286, cols. 1 & 2.] 

Buddhoo Lal v. Mewa Ram, 63 Ind. Cas. 15; 19 A. L. 
J. 558; 43 A. 564 (F. B.), relied on. 

But where that order would result in an unneces- 


. sary multiplicity of proceedings in the same matter, 


the High Court bas inherent powers, although there 
is no statutory provision, to interfere, in ihe interests 


- of justice, to prevent abuse cf the precees of tke 


+ 


- Court. [p. 287,.col, 1. 


The duty ofa. Subordinate Court and the duty of a 
Superior Court to do justice is one and indivisible and 
the Courts cannot be divorced frem each other. 
Therefore, in cases where a Sukordinate Court can 
exercise its inherent powers in reference to an order 
of its own, its Superior Court can as well exercise 
euch powers with respect to that order, if the inferior 
Court refuses to do so. [p. 286, col 2.] 


Rodger v. Comptoir dEsecmpte de Paris, (1871) 3 P. ` 


C, 465; 40 L. J, P. C. 1; 24L, T, 111; 19 W. R., 449; 7 
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Moo. P. ©. (N. 8.) 314; 17 E. R. 120 and Debi Bakhsh 
Singh v. Habib Shah, 19 Ind. Cas, 526; 35 A. 331; 17 
O. W.N. 829; 11 A. L. J. 625; 180. L. J. 9; 15- Bom. 
L. R. 640; 14 M.L. T. 33; (1913) M. W. N. 566; 25 M. 


L. J. 148; 16 O. C. 194; 40 I. A. 151 (P.O), referred 
to. 


Civil revision from an order of the Second 
Subordinate Judge, Cawnpore, dated the 
14th September 1925. 

Mr. P. L. Banerji, for the Applicant. 

Dr. S. N. Sen, for the Opposite Party. he 
JUDGMENT.—This is an application 
asking this Court to stay further proceed- 
ings in a suit pending in the Court of the 
Second Additional Subordinate Judge of 
Cawnpore until the decision of certain 


-lunacy proceedings pending in the Court 


of the District Judge of Mainpuri, The 
plaintiff Harnand Lal sued Chaturbhuj 
(to whom we will refer in this judgment as 
Chaturbhuj defendant in distinction from 
his son-in-law to whom we will refer as . 
Chaturbhuj junior) for specific performance 
ofa contract. Chaturbhuj junior applied 
to the Subordinate Judge under O. XXXII, 
r. 15 of the C. P. C., praying for a guardian 
ad litemto be appointed for Chaturbhuj 
defendant on the ground that the latter was 
of weak mind. Some evidence was taken, 
when on the 4th of September 1925 the 
Vakil of Chaturbbuj defendant informed 
the Court that. lunacy proceedings were 
going on in the Courtof the District Judge 
of Mainpuri in reference to the mental con- 
dition of the defendant. A week later the 
plaintiff asked the Subordinate Judge to 
adjourn the proceedings in. his Court until 
a decision in the lunacy proceedings had 
been arrived at. This application was re- 
fused and it is to set aside that refusal that 
this application has been made. Subse- 
quent to the Subordinate Judge’s refusal 
the plaintiff successfully applied to the 
District Judge of Mainpuri to be made a 
party to the lunacy proceedings. 

The learned Judge in refusing the ap- 
plication for stay of the preceedings be- 
fore him said “there is no doubt that if 
that Court decides that the defendant is.a 
lunatic then this Court will be bound by 
that order but even if the application. under 
the Lunacy Act is for scme reason. dis- 
allawed—then still this Court will have to 
decide whether the defendant is on account 
of mental infirmity unable to protect his 
own interests. I have already recorded part 
of the evidence and so I think the matter 
should be decided so far as the present suit 
is concerned”, 
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It is, of course, obvious that if the District 
Judge finds Chaturbhuj defendant to be of 
sound mind for the purposes of the proceed- 
ings before him the learned Subordi- 
nate Judge will have in that case to proceed 
with and finally determine the question of 
the mental fitness of the defendant within 
the meaning of O. XXXII, r. 15. It is 
equally obvious thaf if the District Judge 
finds the defendant to be’ a lunatic that 
finding will conclude the question at pre- 
sent pending before the Subordinate Judge. 
“ Counsel for Chaturbhuj junior before us is 
unable to suggest any prejudice whatever 
that his client or Chaturbhuj defendant 
will suffer by a stay of the proceedings in 
theCourt of the Subordinate Judge, even if 
eventually the lunacy of the. defendant be 
not established in the Coyrt. of the Dis- 
trict Judge. There should at the most be 
avery brief delay while the Subordinate 
Judge completes the enquiry necessary for 
the proceedings bofore him, On the other 
hand it is manifest that to continue the 
proceedings before.the Subordinate Judge 
when .the result of the proceedings before 
the District Judge may show tliem to have 
been already unnecessary, is most undesir- 
able. Such a course would manifestly 
infringe the principle that this Court and 
every other Court should avoid as. far as 
possible multiplicity of proceedings in. the 
same matter, It is further pertinently urged 
on behalf of the plaintiff before us that the 
evidence which he will require to produce 
before the Subordinate Judge and before 
the District Judge is practically the same 
and that it is impossible for him to be 
taking his witnesses back wardsand forwards 
to two different Courte in the same matter. 
We think that these facts only require to be 


stated to indicate forcibly that it is desirable. 


that the proceedings in the Court of the 
Subordinate Judge should be stayed. 

The only question that ithas been possi- 
ble for Counsel for the opposite party here 
to seriously urge is that this Court has no 
power to stay the proceedings. The plaint- 
if-applicant here did not justify his right 
to apply to this Court by a reference to any 
enactment inthe title of his application. 
It has since been entitled an application 
under s. 115 of the C. P. C., in response, as 
we are informed by Counsel for the appli- 
cant, to a suggestion from thelearned Judge 
before whom this case first came. 
opposite party it is contended that the case 
is not one in which this Court can inter- 


~ 


* 
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fere on the revisional side under s. 115 and: 
he relies on the decision of the Full Bench ` 
in Budhoo Lakv. Mewa Ram (1). We think 
that this contention, in the particular 
circumstapces in which this order of refusal 
to stay was passed, must be accepted. 
Counsel for the plaintiff-applicant then fell 
back on the provisions of s. 151 of the O. P. 
O. and of s. 107 of the Government of India 
Act. Inthe view that we take it will be 
unnecessary for us to consider the latter 
section. . 

It is a common practice to speak of “ the 
power given to the Court by s. 151 to make 
orders, etc”. It is clear, however, that s. 151 
It merely saves 
suchinherent power as the Court may already 
have from being limited or otherwise effect- 
ed by the Code. When, therefore, a Court - 
interferes in response toa prayer such as 
that now in its present form before us, it exer- 
cises the inherent power already possessed 
by itand does not in any sense exercise 
a power conferred by s. 151. This is no 
mere verbal distinction for it means that s. 
151 gives no power whatever to the Court 
to pass an order whichit may deem to be 
necessary for the ends of justice or to pre- 
vent abuse of the process of the Court. Any 
power that this Court may have must be 


. sought for elsewhere than in s. 151. 


- Tt has been urged by. the opposite party 
that “the power given by s. 151 of correct- 
ing an order is limited to a Court correct- 
ing its own orders.” We have already. 
pointed out that s.151 confers no powers 
whatever. In the second place even if it 
did so, it would be impossible to accept the . 
argument for the opposite party that’a Sub- 
ordinate Court could in given circum- 
stances exerciseinherent powers in reference 
to an order of its own; but that its Superior 
Court, could not in the event of the Sub- 
ordinate Court refusing todo so give the 
necessary redress. Such a proposition is 
not even stateable. It is, moreover, appa- 
rent that in the great majority of cases in 
which it has been held that there was in- 
herent power inthe Court to redress an 
injustice, the injury has been done by an 
order of a Subordinate Court and the in- 
herent power to redress it exercised by a 
Superior Court. The duty of a Subordinate 
Court and the duty of a Superior Court to 
do justice is one and indivisible and the 
Courts cannot be divorced from each other, 


(1) 63 Ind. Cas, 15; 19 A.L, J. 558; 43 A. 564 (F, B), 
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Rodger v. Comptoir d'Escompte de Paris (2).] 
[See also Debi Bakhsh Singh v. Habib Shah 
(3) where the Privy Council referred to an 
order of the lower Appellate Court in India 
-asan abuse of process committed by that 
Court and gave redress in the exercise of 
inherent powers, On this point it is un- 
necessary to quote further authority. 

As to the extent of the inherent power 


existing in “the Court,” s. 151 only indicates ` 


that there isa power “to make such orders 
as may be necessary for the ends of justice 
or to prevent an abuse of the process of the 
Court.” The principles controlling the exer- 
cise of this inherent power have. been 
the subject of many judicial . decisions. 
Contention such as there has been, has 
chiefly revolved round the question how far 
there is inherent power in the Court to 
override an express statutory declaration in 
circumstances indicating the desirability 
of such acourse in the interests of justice. 
With that question we are not concerned 
in this case. The order staying the pro- 
ceedings in the Court of the Subordinate 
Judge is one which, if we make it, cannot 
in any way be said to be in conflict with 
any statutory. provision, We are here 
merely asked to control, in the interests of 
justice and in order to prevent an abuse of 
the process of the Court, the procedure of 
the Subordinate Court in circumstances for 
which the Legislature has made no provi- 
sion. In this we may agree and do agree 
with the remark of Stuart, J., in Joshi Shib 
Prakash v. Jhinguria (4) that “the enact- 
ment of this s@etion (s. 151) declared the 
existence of an inherent jurisdiction in all 
. Courts fo go beyond the law of procedure 
in the ends of justice”, without its being 
` necessary for us to express concurrence in 
or dissent from the further observations of 
the learned Judge in that case. In Balgo- 
bind v. Sheo Kumar (5) Walsh and Ryves, 
JJ., held at page &76* “that an abuse of the 
process of the Court” includes “the idle 
multiplicity of proceedings,” and of this we 
think there can be no doubt. We, therefore, 
hold that we have power to interfere in the 


@ (1871) 3 P. ©. 465; 40 L. J. P. C. 1; 24 L. T. 111; 
_ 19 W.R. 449; 7 Moo. P. O. (N. 8.) 314; 17 E. R. 120. 

(3) 19 Ind. Cas. 526; 35 A. 331; 17 O. W. N. 829; 11 
A. L. J. 625;18 C. L.J. 9; 15 Bom. L. R. 640; 14 M. 
L. T. 33; (1913; M. W. N. 566; 25 M. L. J. 148; 160. O, 
194; 40 I. A. 151 (P. C.). 

(4) 78 Ind. Cas. 416; 46 A. 144; A. I. R. 1924 All. 446. 

5) 82 Ind. Cas. 184; 46 A. 864; 22 A. L. J. 791; A 
I. R. 1924 All. 818; L. R.5 A. 545 Civ. 
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exercise of this Court's inherent powers 
and we think, further, that the circum- 
stances of the cabe indicate beyond any 
doubt that it is a suitable case for the exer- 
cise of those inherent powers. Itis clear 
that theyare powers that must be sparing- 
ly exercised butin a suitable case it is the 
duty of the Court to exercise them. We- 
therefore, accede to tke application made to 
us and direct that the proceedings in the 
Court of the Subordinate Judge under 
O. XXXIIL, r. 15 of the C. P. €. be stayed 
until such time as the proceedings in 
lunacy in the Court of the District Judge 
of Mainpuri have been determined. 

S. 8. Application accepted, 


aeee 


OUDH CHIEF COURT. 
Szconp Ovir APPBAL No: 131 oF 1925. 
December 18, 1925. 
Present:—Mr. Justice Raza. 
BALRAM SINGH AND OTHERS— 
PLAINTIFFES—ÅPPELLANTS 


VETSUS 

GANGA SINGH—DEFENDANTS— 

nies PESPONDENTS, 

i, village—Zemindari, sale of-—Abadi, share i 
whether transferred—Presumption. f SERTE t 
_ IE a zemindar sells his zemindari share in a village 
it may be presumed that he sells the property includ- - 
ing his share in the abadi; unless there are words in 
the deed showing a contrary intention. [p. 288, col. 2] 

. Abu Hasan v. Ramzan Ali, 4 A. 381; A: W, N, (1882) 
ee 2 Tad, Des. a) 997, referred to. 
sghar Reza an v, Mahomed Mehdi Hosset 
Khan, 30 O. 556; 30 I. A. 71; 70. W. N. 482; 8 Sar. Pe 
C. J. 439 (P. C.), distinguished. i 


Second appeal against the judgment an 
decree of the Babordinata” sodas a 
Bareli, dated the llth December 1994, re. 
versing that of the Munsif, Rae Bareli 
dated the 29th July 1924, | 

Mr. Ganesh Prasdd, for the Appellants. 

Mr. Motilal Saksena, for the Respondents, 

JUDGMENT.—This is an appeal from 
a decree of the Subordinate Judge of Rae 
Bareli, pais the oe December 1924, re- 
versing a decree of the Munsif of Rae Bareli 
dated the 29th 1924. _ ne 

The dispute in this case-relates to'a 
house in village Mohammadmow, District 
Rae Bareli. The house originally belonged to 
one Dhaunkal Singh who died about 34 
years before the institution of the suit, 
The plaintiffs sued for possession of the 
house alleging that they were entitled tg 
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the property es heirs of Dhaunkal Singh 
deceased and that ihe defendants were in 
wrongful possession of the same. The 
defendant No. 1 is the son of Dhaunkal 
Singh’s sister and defendants Nos. 2 and 
3. ara the nephews of defendant No, 1 and 
are living with him. 

The defence was that the defendant No. 
1 got the house in stit under a deed of 
gift executed by Dhaunkal Singh on the llth 
April 1917. This deed is a deed of gift 
for consideration (hibanama-bill-ewaz) and 
has been held to be asale-deed. The first 
Court decreed the suit holding that the 
house in suit was not included in the said- 
deed. The defendants appealed. The learn- 
ed Subordinate Judge allowed the appeal 
and dismissed the suit holding that the 
house in suit was included in*the said deed. 
The plaintiffs have now come to this Court 
in second appeal. The only point for de- 
termination in this appeal is: 

Whether or not the house in suit is in- 
cluded in the said deed? 

I have gone through the deed Ex. Al 
carefully. In my opinion the house in 
suit is included in the deed. The contents 
of the deed show that Daunkal Singh had 
no child and that he had very affectionate 
regards for his sister'sson, Ganga Singh, de- 
fendant No.1 and that the defendant No. 
lhad been living in Daunkal Singh’s house 
in village Mohammadmow for a long time. 
Dhaunkal Singh was very much pleased 
with. the defendant No. 1 and got Rs. 60 
from him and executed the deed in his 
favour in respect of the property detailed 
inthe deed. The detail of the property 
is not very clear but the footnote is very 
clear and shows what was really, trans- 
ferred by the deed. It is true that the 
number of the house in suit was not speci- 
fically given in thedeed but the number 
of the village abadi in which the house 
in suit is comprised was' clearly given in 
the deed together with the area. That 
number is No. 126. The plaintiff No. 1 
has admitted in his evidence that Dhaunkal 
Singh had only a one-fourth share in the 
abadi No. 126. The circumstances under 
which the deed in suit was executed by 
Dhaunkal Singh should be borne in mind 
and the deed should be interpreted in that 
light with due regard to all its contents 
.and:provisions. The deed shows that Dhaun- 
kal Singh tranéferred to Ganga Singh what- 
ever property he had in the village and 
nothing was reserved or exempted from 
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transfer. He transferred his zemindart 
rights also by that deed. The house in 
suit is, of course, included in the abadi num- | 
ber given in the deed and in the zemindari 
of Daunkal Singh. It must be held to be 
part and parcel of the zemindari of Daun- 
kal Singh. If a zemindar sells his zemin- 
dari share in a village it may be presumed 
that he sells the property including his 
share in the abadi. The principle of de- 
cisions in Abu Hasan v. Ramzan Ali (1) and 
Asghar Raza Khan vy. Muhammad Mehdi 
Hossein Khan (2) helps the defendants in 
this case. There are no words in the deed 
under consideration showing an intention 
to retain or exclude the house in suit. It 
was surely the desire of Dhaunkal Singh that 
sisters son, Ganga Singh, for whom he 
had affectionate regards, should get every 
thing owned and possessed by him(Dhaunkal 
Singh) in the village. 

The appellants’ learned Pleader has re- 
ferred to the ruling in. Durga Singh v. 
Bisheshar Dayal (3), It was held in that 
ease that on the sale of a’share in the 
zemindari property, buildings such as indigo 
factories will not ordinarily pass to the 
vendee along with the zemindart share 
sold, unless there is distinct evidence of 
user of such buildings as part and parcel 
of, or as appurtenant to the zemindari, 
So far asI see that ruling does not help 
the plaintiffs in this case. Having regard 
to all the facts and circumstances and the 
contents of the deed, I am of opinion 
that the house in suit is included in the 
deed. In my opinion the learned Subordi- 
nate Judge was quite right in interpreting 
the deed in the way he did. He was 
perfectly right in holding that the house 
in suit was included in the deed set up by. 
the defendants in ihis case. 

The result is that the appeal fails and 
must be dismissed, I dismiss the appeal 
with costs and order the appellants to pay 
the costs of the respondents in this Court. 
The decree of the lower Appellate Court is 
confirmed in all respects. 


N. H. Appeal dismissed. 
aa 4 A. 381; A. W. N. (1882) 73; 2 Ind. Dec. (N. s.) 


(2) 300. 556;30 L A. 71; 7C. W, N. 482; 8 Sar. P, 
C.J. 439 (P. C). 
(3) 24 A. 218; A. W. N. (1902) 27. 
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PATNA HIGH COURT. 
Civi Reviston No, 129-or 1925. 
June 23, 1925. i 
Present:—Justice Sir J ohn Bucknill, Kr, 
Malik MUKHTAR AHMAD— PLAINTIEF— 
PETITIONER 


. VETSUS 
WASI AHMED KHAN AND OTHERS— 
DEFENDANTS—OPPOSITE PARTIES. 

Civil Procedure Code (Act V of 1908), s. 115—Bengal 
Tenancy Act (VIII of 1885), s. 158A— Ex parte decree 
for rent, application to set aside—Amount admitted 
deposited late—Revision. 

The High Court will not interfere in revision with 
anorder setting aside an ex parte decree for rent, 
although the amount admitted to be due was not 
deposited i oy the defendant along with the application 
* to set aside the decree, as required by s. 153A of the 
Bengal Tenancy Act, where itis clear that the ex 
parte decree was passed by mistake and the amount 
adinitted to be due was at any rate deposited by the 
defendant on the day of the hearing of the application. 
[p. 290, col, 2 


Appeal against an order of the Munsif, 


Gaya, Third Court, dated the 2ist March ` 


1925. 

Mr. Janak Kihore, for the Petitioner. 

Mr. Nawal Kisohre Prosad (ID), for the 
Opposite Parties. 

J UDGMENT.—This was an application, 
in civil revisional jurisdiction. The ap- 
plication is made to set aside an order of 
the Munsif of Gaya, Third Court, dated 
the 21st of March last. The circumstances 
under which this application is made are 
very simple. ; 

The applicant is a landlord and he brought 
a considerable number of rent suits in the 
Munsif's Court; they were some 10 in, 
number and were brought against the 
present opposite party and other persons. 

Defences, that is to say, by way of written’ 
statements, appear to have been entered in 
all these suits, but by some mistake or slip 
the written statement in the suit out of 
which arises the present application was 
not properly (or at all) numbered with the 
number of the suit, ‘and it would conse-. 
quently seem that the office returned the: 
statement to the defendants’ legal represen- 
tative in order that it should be numbered 
properly. Apparently one Basharat Khan 
was looking after these cases on behalf of 
the opposite party here and he did not 
know of the mistake which had occurred in, 
the non-numbering of the written statement, 
in this particular suit. Any how all the 
suits brought by the applicant in whieh. 
defences had been entered were fixed for 
hearing on the 28th.January last, but, 
owing to the circumstances to which T have 


19 


WASI AHMED KHAN, 


$89 

already referred, this particular suit being 
on account of those circumstances apparent- 
ly undefended was brought up on the 22nd 
of January. Owing to the mistake it was 
naturally decided ex parte and Basharat 
Khan did not even learn of the return of 
the written statement or that-this case had 
been decided until the 27th’ of January. 
All the cases had originally been fixed for 
the 10th of January and had all ‘been 
adjourned until thé 28th of January, that‘is 
to say, in all those cases in which written 
statements had been lodged. As a matter 
of fact, the writteh statement in this case 


‘was actually filed on the 10th of January 


with the others, but owing to its non-iden- 
tification it got back to the defendants’ 
representative.: Any how the Munsif is 
quite satisfied that there has-been some 
error and mistake. 

The next thing that happened was that 
the respondent then filed before the Munsif 
an application to set aside the ez parté 
decree. The application appears to have 
been made on the llth of February and 
was not accompanied then by any deposit of 
money. It would seem that in this parti- 
cular case the claim was for a sum amount- 
ing to some Rs. 789.” On the 21st of March 
the defendants’ application was heard and 
on’ that: day the defendants did in fact! 
deposit. in Court the sum of Rs. 484 which 
they admitted was. due to the plaintiff out 
of the total sum to which I have already. 
referred and which the plaintiff claimed 
in the action. ‘The Munsif came to the’ 
conclusion that the defendants had accident- 
ally and without any fault of their own 
been brought into the position of having’ 
the decree made against them ex parte and’ 
he also came to the conclusion that they, 
were prevented by sufficient cause from’ 
appearing when the suit was actually decid-' 
ed ex parte; he accordingly allowed the. 
application and the om parte decree’ was Set, 
aside, 

Now itis from this order that the appli 
cant (that is to say, the plaintiff in the. 
suit) has come to me here and it is asked’ 
that I should exercise my civil -revisional: 
jurisdiction to set aside the order which’ 
the Munsif has made. . This application. 
is based upon ingenious grounds which are: 
founded upon the ‘provisions of s. 153A 
of the Bengal Tenancy Act, There-is no 
doubt that under this section where a 
decree has been obtained by a lendlord 
against his tenant for rentea parie no apa 
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plication shall be admitted to set aside 
that decree unless the applicant has, at or 
before the time when the application is 
admitted, deposited in the Court to which 
the application is presented the amount, if 
any, which he admits to be due from him 
to the decree-holder, or. such amount as 
the Court may, for reasons to be recorded 
by it in writing, direct; or unless the Court 
after considering the statement of injury, 
is satisfied, for reasons to be recorded by 
it in writing, that no such deposit is neces- 
sary. Now it is argued by the learned 
Advocate who has appeared for the. appli- 
cant here that, asa matter of fact, what ig 
meant by ‘the language of this section is 
that unless the person who applies to set 
aside the ex parte decree deposits the 
amount which he admits to be due at the 
time when he presents his application to 
set_aside the order, the Court has no power 
to entertain his application. I think that 
there is a good deal of force in this argu- 
ment; but at the same time in this case it 
does not appear to me to be very material. 
It is quite clear that in this case the Munsif 
thought that there had been an error, that 
through no serious fault of their own the 
decree had been wrongly passed ex parte. 
The question of how much of the claim the 
defendants admitted to be due. to the 
plaintiff was not considered at all by the 
Munsif who so far as he was concerned 
would not in any case have ordered that 
any sum should have been deposited at 
all as a ground for admitting. the applica- 
tion for the setting aside ofthe ex parte 
decree, As a matter of fact, the defendants 
did admit a certain amount of the claim 
and as a matter of fact paid itin. Itseems 
tome that it does not matter under the 
cirumstances how the provisions of s. 153A. 
of the Bengal Tenancy Act are to be strictly 
construed. In this case there was a mis- 
take; the decree was passed against the 
defendants owing to a mistake; they im- 
mediately applied to set aside the ex parte 
decree and at any rate on the day, when 
their application was heard they paid in tke 
amount which they admitted to be due out 
of the total claim which was claimed against 
them by their landlord. I cannot contem- 
plate that in civil revisional jurisdiction 
1 should interfere with what appears to me 
to be avery sensible and equitable order 
made by the Munsif, The position was 
quite a clear one; and I think the Munsif 
did right. I certainly do not think that in 


BISHUNATH V. MENNA LAL. 
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a case such as this it would be proper for 
me to interfere with what he has ‘done: 

The application is, therefore, rejected. 
with costs. 


N.H, o Application rejected. 





ALLAHABAD HIGH COURT. 
Civit Raviston No. 144 or 1925, 
January 6, 1926. 

. Present:—Mr. Justice Daniels. 
BISHUNATH— DEFENDANT—ÅPPLICANT 
versus 
Pandit MUNNA LAL AND OTAEBKS— | 

PLAINTIFFS— OPPOSITE PARTIES. i 

Provincial Small Cause Courts Act (IX of 1887), 
Sch. II, Art. 35 (j—Wrongful attachment of money - 
deposited in Court—Suit for recovery—Jurisdiction. 

A suit to recoverasum of money deposited by the 
plaintiff in Court but improperly attached and drawn 
out by the defendant is not: an application for com- 
pensation for illegal attachment under Art. 35 (j), Sch. 
H, of the Provincial Small Cause Courts Act, but a 
suit to recover a sum of money received by the de- 
fendant which belongs to the plaintiff, and as such 
is cognisable by the Small Cause Court. 

Civil revision against an order of the 
Judge of the Court of Small Causes, Cawn- 
pore, dated the 16th July 1925. 

Dr. N. C. Vaish, forthe Applicant. 

Messrs. Satlanath Mukerji and S. P. Sinha, 
for the Opposite Parties. 

JUDGMENT.—The only point for de- 
cision in this revision is whether the suit is 
excluded from the jurisdiction of the Small 
Cause Court. The learned Subordinate 
Judge has decided that it was not. The 
applicant relies on Art. 35 (j) of the Second 
Schedule treating the suit as onefor com- 
pensation for illegal attachment. The 
opposite party attached a certain sum of 
money which was deposited in Court and 
drew itout of Court. Thepresent suit -is 
to recover that sum of money on the ground 
that it was improperly attached and drawn 


‘out and that it really belongs tothe plaint- 


iffs by whom it was deposited. This is 
clearly not an application for compensation 
for illegal attachment but a suit to recover 
a sum of money received by the defendant 
which belongs tothe plaintifis. As such the 
suit was properly brought in the Small 
Cause Court, and I accordingly dismiss 
this application with.costs. 


G. A. Application dismissed, 


[93 I. 0. 1926) ` BRIRAM v. 


OUDH CHIEF COURT. 
Sgconp CIVIL APPEAL No. 155 or 1925, 
‘January 6, 1926. 
Present :—Mr. Justice Raza. 7 
“Lala RRIRAM—DEFENDANT—ÆPPELLANT 


versus 
JAGAT NARAIN-—PLAINTIFE— 


RESPONDENT. 

Court Fees Act (VII of 1870), s. 7, “ol. xt (ce)— 
Suit for ejectment against tenant—Valuation of suit 
for purposes of Court-fees] and - jurisdiction—Civil 
Procedure Code (Act V of 1908), s.99—Decree without 
hearing arguments—Irregularity, whether curable. 

The Court-fees payable on a suit for ejectment 
from a house against: a tenant is chargeable on one 


year’s rent under s.7, cl. xi (cc) of the Court Fees ~ 


“Acband not on the market value of the house. In 
such suits the valuation for purposes of Court-fees 
and jurisdiction is the same. [p. 291, col. 2.]° 

Ram Chand v. Ram Sukh Das, 5 Ind. Cas. 910; 27 
P. R. 1910; 30 P. W. R. 1910; 210 P. L. R. 1910, and 
Narayanaswami Naidu Garu v. Vennavalli Seshagiri 

` Rao, 31 Ind. Cas. 104; 39 M. 873; 18 M. L. ‘I. 398; 2 L. 
"W. 1031; 29 M. L. J. 572, followed. 

A deċree passed without hearing arguments cannot 
be reversed on that score, when the irregularity did 
not affect the merits of the case or the jurisdiction of 
the Court, [p. 292, col. 1.) 

Appeal from the judgment and decree 

`. of the Sub-Judge, Lucknow, dated the 27th 
February 1925, confirming that of the 
Munsif, Lucknow District, dated the 16th 
July 1924, i 

‘Messrs. Aditya Prasad and Anant Prasad, 

` for the Appellant. 

Messrs. Hyder Husein, Ali Zaheer and 
P. L. Verma, for the Respondent. 

JUDGMENT.—This appeal arises out 

` of a suit for ejectment.. The defendant 

is the plaintiff's brother-in-law. The plaint-. 
iff.sued to eject the defendant from a house 
and two shops alleging that the latter 
occupied them as the plaintiff's tenant 
“at the monthly rent of Rs. 25 and that 
he (defendant) failed to pay the rent as 
agreed and did not also vacate the house 
and the shops when required to do so. The 
suit was valued at Rs. 300 and instituted 
in the Court of the Munsif of Lucknow. | 

The defendant resisted the claim alleg- 
ing that he was in possession of the pro- 
perty in suit under an oral gift made in 
his favour by the plaintiff's father more 
than 12 years ago. He pleaded adverse 
possession. also. 

The plaintiff's claim was decreed by the 
learned Munsif on the 16th July 1924. The 
defendant's appeal was dismissed by the 
Subordinate Judge, Lucknow, on the 27th 

- February 1925. The'defendant has now 

come to.this Courtin second appeal. 

The lower Courts have found that the 


ol 
alleged tenancy is éstablished, The der: 
fendant’s allegations about the oral gift 
and adverse possession have been. found to 
be untrue. The judgment of the learned: 
Subordinate Judge shows thit only two 
pleas were urged before him ;— 

1. That the suit was not cognizable by 
the Munsif. ` i 

2. Thatit was baræd by Arts. 142 and 


JAGAŤ NARAIN: 


144 of the Indian Limitation Act. Goap ai" 


The learned Subordinate Judge decided 
both the points against the defendant. The’ 
objection as to the jurisdiction of the first 
Court was not taken in that Court; but was 
taken in the lower Appellate Court, with 
reference to thes. 11, cl. (1) (6) ofthe Suits: 
Valuation Act (Act VII of 1887). The de- 
fendant had -clearly stated in his written- 
statement that hehad no objection to the- 
plaintiff's valuing the suit at Rs. 300 and 
paying the Conrt-fee on that amount (see 
para. 9 of the plaint and the corresponding 
para of the written-statement). The learn- 
ed Subordinate Judge held’ that the suit 
was properly valued at Rs. 300 for pur- 
poses of jurisdiction and Court-fees and 
that it was properly instituted in the Court 
of the Munsif. He held also that the alleged ` 
oral gift was not established and that the 
defendant was holding the property in 
suit as the plaintiff's tenant and could not 
deny -the plaintiff's title, The suit was 
not, therefore, barred by Arts. 142 and 144 
of the Limitation Act. l 

The memorandum of appeal filed by the 
defendant in this Court raises no plea on 
the merits of the case. The findings of 
fact based on admıssible evidence cannot 
be impugned in second appeal. The first 
three grounds of appeal relate to the question 
of jurisdiction.: The fourth ground is to the 
effect, that the Munsif acted wrongly and 
illegally in deciding the case without 
hearing arguments. 

So far as I see, thére is no force in this 
appeal. Itis not denied that the market 
value of thé property in suit exceeds 
Rs. 10,000 : but the present suit, being a 
suit for ejectment against a tenant, has 
‘been valued at Rs. 300 under s. 7 cl. (xi) 
sub-s. (ec) of the Court Fees Act. The 
Court-fee payable ona suit for ejectment 
from. a house against a tenant is chargeable 
on one year’s rent under s. 7, cl. (xij sub- 
s, (cc) of the Court Fees Act and not on 
the market-value of the house. In such 
suits the valuation for purposes of jurisdic- 
tion and Oourt-fees is the same [see Ram 
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Chand v. Ram Sukh Das (1) and Narayana- 
swami Naidu, Garu v. Vennavalli Seshagiri 


Rao (2).] It must be held, therefore, that 


the suit was properly instituted in the 
Munsif’s Court and the Munsif had juris- 
diction to try the same. 
in. the fourth ground of appeal also. Even 
granting that the Munsif decided the case 
without hearing arguments, his decree 
cannot be reversed When the irregularity 
- did not affect the merits of the case or the 
jendi kion of the Court (see s. 99 of the 

P. 0). Ishould like to note also that it 
See that this plea was not pressed 
before the learned Subordinate Judge. If 
the Munsif had decided the case without 
hearing arguments, surely, the Subordinate 
Judge had not done so. The learned Sub- 
ordinate Judge had decided the case after 
hearing the arguments and his judgment 
shows that he had considered all the points 
carefully. 

The result isthat the appeal fails and 
must be dismissed. I dismiss the appeal 
with costs and order the appellant to pay 
the costs of the respondent in this Court. 
The decree of the lower Appellate Court 
is oe in all respects, 

Appeal dismissed. 


N. 
AN 5 Ind. Cas. 910; 27 P. R. 1910; 30 P. W, R. 1910; 
210 P. L. R. 1910. 


(2) 31 Ind. Cas. 104; oe 873; 18M. L. T, 398; 2L. 
W, 1031; 29M. L. J. 572 


ALLAHABAD HIGH COURT. 
“EXECUTION Second CIVIL APPEAL No. 1883 
or 1925 
January 8, 996, 
Present:—Mr. Justice Sulaiman. 
RAM RAJ DASSUNDHI—Ptarntirr— 
ies Da 
A VETSUS 
Musammat UMRAJI AND ANOTHER— . 
DEFENDANTS— RESPONDENTS, 

Limitation Act (IX. of 1908), ss. 5, 14, Sch. I, Art. 182 
— Hxecution application to Court without jurisdic- 
tion, whether in accordance with law—Applicability of 
ss. 5, 14 to execution applications. 

An execution application made to a Court which 
las no jurisdiction to entertain it is not an applica- 
tion in accordance with law within the meaning of 
Art, 182 of Sch. Ito the Limitation Act, ‘and cannot 
give a fresh start of limitation. 

Munawar Husain v. Jani Byar Shankar, 27 A. 619; 
A, W. N, (1905) 132; 2 A. L.J. 376, and Chattar v. 
Nawal Singh, 12 A. "Bd; AWN, (1889) 200; 6 Ind. Dec, 
e3 8.) 790, followed.. 


RAM RAJ DASSUNDHI V. UMRAJI. 


There is no force . 


[$3 I. ©. 1926) 

Neither .s. 14 nor s. 5-of the Limitation Act is 
applicable to an application for execution. 

Execution second appeal against a 
decree of the Additional Subordinate Judge, 
Jaunpur, dated the 17th August 1925. . 

Mr. U. & Bajpai, for the Appellant. 


JUDGMENT. —This is a decree-holder’s 
appeal arising out of certain execution pro- 
ceedings. The decree was passed by- a 
Small Cause Court for a sum of Rs. 115 4-0. 
No second appeal lay in the original case. 
It is clear that no second appeal lies on the 
execution side. The appeal would fail on 
this technical ground alone. 

Even on the merits, the appeal must fail. ` 
The Court below has found that the present 
application for execution was made more 
than three years after the decree, The 
decree-holder however claimed to save limi- 
tation by virtue of an application dated the 
30th of May 1924 filed in the Court of the 
Munsif. The Courts below have found that 
when the Small Cause Court which had 
passed the decree was abolished the Small 
Cause Court cases were transferred to the 
Court of the Subordinate Judge who alone 
had Small Cause Court powers. The Munsif 
in whose Court the application was filed 
had no such power, He had, therefore, no 
jurisdiction to entertain the application as ` 
the decree had never been transferred to 
his Court. The application filed in his 
Court was not an application in accordance 


- with law. The learned Advocate for the 


appellant contends: that inasmuch as the 
decree-holder was acting bona fide under a 
wrong impression and was prosecuting 
another proceeding with due diligence the 
provisions of s. 14 .of the Limitation Act 
would be applicable and that in any case 
s. 5 should apply. Neither of these conten- 
tions can be accepted. The Court below 
has not found that the decree-holder acted 
with due diligence. Furthermore, neither 
s. 14 nor 8. 5 of the Limitation Act is appli- 
cable to an application for execution, Sec- 
tion 14 applies exclusively to suits; and 
s. 5 applies only to such applications as ta 
which it has been expressly made appli- 
cable. That section has not been made 
applicable to applications for execution. 

It has been held by a Division Bench of 
this Court in the case of Munawar Husain 
v. Jani Bijai Shankar (1), following an 
earlier case of Chattar v. Newal Singh (2), 

(1) 27 A. 619; A. W. N. (i380) 132; 2 A. L. J. 376. 


y 12 A. 64; A, W, N. (1889) 200; 6 Ind, Dec. (N, 8.) 
780, 


. 


_ [93 L O. 1926) - 


that “applying in accordance with. law” 
means applying tothe Court to do some- 
thing which by aw that Court was com- 
petent to do and not to do something which 
the decree-holder presumed, that the Court 
was competent to do. Following the prin- 
ciple laid down in those cases I must hold 
that an application for execution made to a 
Court which has no jurisdiction to entertain 
it is not an application in accordance with 
law. The appeal is dismissed under 
O. XLI, r. 11, C. P.O 

R. L, Appeal dismissed. 


meee ma 


MADRAS HIGH COURT. 
FULL BENCH. 
S. R. Nos. 5433 AND 7519 oF 1925 
in 0. 8S. Appzats Nos. 88 or 1924 anD 22 
oF 1925. 
October 27, 1925. 

Present :—Sir Victor Murray Coutts 
Trotter, Kr., Chief Justice, Mr. Justice 
Krishnan and Mr. Justice Beasley. 
MAGAM D. VENKATASAMI CHETTI 
AND ANOTHER—DEFEND4ANTS—APPELLANTS 
VETSUS 
MOTHI CHAND GULABCHAND— 
PLAINTIFF—RESPONDENT. 
Cross-objections—Letters Fum pepper One Pro- 

cedure Code (Act V of 1908), 0. X. 
Cross-objections can be raised ie a respondent to 
an Original Side appeal under the Letters Patent. 


Order XLI, O.P. C., is applicable to such appeals. 
Lp. 295, col. 2] Pp P 


Sabistri Thakurain v. Savi, 60 Ind. Cas. 274; 48 I. A. 
76; 40 M. L. J. 308; (1921) M. W. N. 159; 19 AL. 4. 
281; 33 0. L. J. 307; 25 0. W7 N. 557; 23 Bom. L. R. 
681; 48 C. 481; 14 L. W. 362; 3 Ù. P. L. R. (P. ©.) 57 
(P.O), followed. 

Bhimasena Raov. Venugopal Mudali, 88 Ind. Oas. 
443; 48'M. L. J. 381; (1925) M. W. N. 190; 21 L. W. 
672; A. I. R.1925 Mad. 725; 48M. 631, dissented 
from. 

Memorandum of cross-objections sought 


to be preferred by the respondent against 


` the decree of Mr. Justice Davadoss passed 


in exercise of the Ordinary Original Civil 
Jurisdiction of the High Court in O. S. 
No. 376 of 1918. 

Memorandum of objection sought to 
be preferred by the respondent against 
the judgment of Mr. Justice Waller 
passed in exercise of the Ordinary Original 
Civil Jurisdiction of this Court, in I. P., 
No. 112 of 1917. 

S. Rs. Nos. 5433 and 7519 of 1925 
coming on for hearing before Mr. Justice 


VENKATASAMI OHETTI V. MOTAI CHAND, 
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Kumaraswami Sastri and Mr.. Justice. 
Krishnan on 6th of April 1925 upon 
perusing the , memorandum of grounds 
set forth therein and upon hearing the ar- 
guments of Mr. Radhakrishnayya for the 
Respondent and the appellant not appearing 
in person or by Pleader in S.R. No. 5433 
of 1925 and of Mr. K. S. Narayana Iyengar 
instructed by Messrs. Grant and Greatorez, 
Attorneys for the Respondent and theappel- - 
lant not appearing in person or by Pleader 
in S. R. No. 7519 of 1925, the. Court made 
the following 

ORDER OF REFERENCE TO A 

FULL BENCH. 

. Kumaraswami Sastri, J.—In this 
case the question raised is, whether a 
memorandum of-objections can be filed in 
an appeal from the Original Side. The 
petitioner before us filed a memorandum 
of objections but it was returned by the 
office on the ground that no memorandum 
of objections could be filed relying on a 
decision of the Chief Justice and Srinivasa 
Ayyangar, J.,in Bhimasena Rao v. Venugo- 
pal Mudali (4). We find it difficult to see 
why a memorandum of objections should ' 
not be filed’ in a Original Side Appeal. 
Their Lordships of the Privy Council have 
in Sabitri Thakurain v. Savi (2) to which 
the attention of the learned Judge does 
not seem to have been drawn, and which 
overruled the view in Sesha Ayyar v. 
Nagarathna Lala (3) held that the fact that 
Letters Patent Appeals from judgments on 
the Original Side are not from one Court 
to another but from one Judge of the High 
Court to two ormore Judges does not pre- 
vent the sections of the Codeas to security 
for costs from being applicable and the main 
ground given by Srinivasa Ayyangar, J., 
does not, therefore,hold. Turning to the 
rules of our Court and the Code, r. (1) of 
O. XLI-A of the 9. P. O. which refers 
to appeals to the High Court from the. 
original decrees of subordinate Courts, says 
that “the rule confained in O. XLI shall 
apply to appeals in the High Court of 
Judicature at Madras with the modifica- 
tions contained in thisorder.” So, except 
for the modifications there, the whole of 
the Code applies, and under this Order, 


(1) 88 Ind. Cas. 443; 48 M. L. J. 384; (1925) M. W. 
N. 190; 21 L. W. 672; A. I. R. 1925 Mad. 725; 48 M. 
31. 


(2) 60 Ind. Cas, 274; 48 I. A. 76; 40 M.L. J. 308; 
(ase), M. W. N, 159; 19 A. L. J. 281; 33 OL. J. 307; 
$3 O. W. N. 557; 23 Bom, D. R. 681; 43 0. 481; 14 L, 
W, 362; 3U. P. L. R. (P. 0) 57 (P. C). 


“gu 


there is provision made for memorandum 
of objections being filed, Then r. 1 of 
-O. XLIB says that “the rules of O. 
XLI-A shall apply so far as may be to 
appeals to the High Court of Madras under 
cl. 15 of the Letters Patent of the said 
Court; provided that it shallnot be neces- 
sary to file copies of the judgment and 
decree appealed from.” Then r. 2 of the 
Order says that “notice of the appeal shall 
be given in the manner prescribed by 
O. XLI-A, r. 6.” So that O. XLI-B dis- 
tinctly applies to appeals under cl. 15 
of the Letters Patent. So faras the C. P. C. 
. is concerned s. 117 says that “Save as pro- 
vided in this Part orin Part X or in rules, 
the provisions of the Code. shall apply 
to such High. Courts.” Section 120 of 
the Code refers to the provisions which 
will notapply to the High Court in the 
exercise of the Original Jurisdiction. Then 
s. 121 refers to the rules in the body of the 
Code and says that those rules shall be in 
force until they are annulled or modified 
in accordance with the rule making powers 
.givenin the Code. Section 129 gives the 
High Court power to make rules not 
inconsistent with the Letters Patent to regu- 
late its own procedure. Order XLIX, r. (3) 
gives the rules which will not apply to the 
Original Side of the High Courtand, so far 
as O. XLI is concerned, the only rule 
which is not applicable is r. 35 about the 
signing ofthe decrees. 

` Turning to the Original Side Rules, we 
find that specific provision is made for 
filing memorandum of objections, Rule 351 


expressely refers to the respondents’ case’ 


being printedand referstothe memorandum 

of objections specifically. So that the rules 

contemplate the filing ofa memorandum of 

objections, Article 37 of the Fee Riles pro- 

. videsafee for the filing of a memorandum 
of objections.— Rs. 75. -. 

The only objection that can be taken is 
that anappeal from the Original Side to 
the Appellate Side is not an appeal’ from 
one Court to another butan appeal from 

` one Judge of the High Court to one or more 
Judges of that Court, but this objection 
‘has been considered by the Privy Council 
. and has been overruled, so far as it relates 
to security for costs, in Sabitri Thakurain 
Savi (2). Their Lordships of the Privy 
Council dealt with the various sections of the 
Code and said that the fact that the appeal 
was from one Judge of the Court to 
another under the Letters Patent is no 


VENKATASAMI CHETTI V. MOTHI CHAND, 


- Thakurain v, Savt (2), 
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ground for not -applying the provisions of 
the Code. 


This decision oyerrules the judgment ‘of 
Bhashyam Ayyangar, J., in Sesha Ayyar v. 


` Nagrathnæ Lala (3). Evidently Srinivasa 


Ayyangar, J., who delivered the judgment 
in Bhimdsena Raos case (1) had’ in 
mind the decision of Bhashyam Ayyanger, 
J. in Sesha Ayyar v. Nagrathna Lala . 
(3). When he speaks of an appeal under 
the Letters Patent as not being an 
appeal from one subordinate Court to an- 
other and his attention evidently does ‘not 
seem tohave been drawn to the decision 
of their Lordships of the Privy Council in 
Sabitri Thakurain v, Savi (2) and to the vari- 
ous rules referred to above both in the C. P, 
C. and in the Original and Appellate Side 
Rules of.the High Court. It seems to me 
that the argument that an appeal under the 
Letters Patent from the Original Side is 
not governed by the Code could not be 
entertained after the decision in Sabitri 
With all respect I 
do not agree with the decision in Bhima- - 
sena Raov Venugopal Mudali (1). But in 
view of the fact that a Bench of this Court 
has held otherwise and that the qestion is. 
one of procedure which is likely to arise very 
frequently; I think the caseshould be referr- 
ed to a Full Bench so that there may bean 
adjudication once and for all on the matter. 
I would, therefore, refer for the decision of 
a Full Bench the following question :— 
Whether it is competent for the respondent 
in anappeal from the Original Side to file a 
memorandum of ‘objections against the 
decree appealed from ? 


Krishnan, J.—fagree with my learned 
brother that the question whether a memo- 
randum of objections could be filed in an 
appeal from the Original Side should be 
decided by a Full Bench, The practice has 
always been to allow such memoranda of 
objections. Till recently there was nothing 
contrary to it; but our attention has been 
drawn to the decision of the Chief Justice 
and Srinivasa Ayyangar, J., in Bhimasena 
Rao v. Venugopal Mudali (1), where it was 
held that‘such a memorandum of objections 
was not competent in the case of Original 
Side Appeals. It seems to me that this ` 
matter requires further consideration. 
Order XLI-A of the ©. P. C.- deals with 
appeals to the High Court from original 
decrees of subordinate Courts, Rule 12 of 


- (3) 27 M. 121, 


e 
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that Order refers to memorandum of objec- 
tions. Order XLI-B says that “the rules 
of O. XLI-A shall apply, so far as may 
be, to appeals to the High Court of Madras 
under cl. 15 of the Letters Pateft of the 
said Court, provided fhat it shall not be 
necessary to file copies of the judgment and 
decree appealed from.” This order seems 
to contemplate that a memorandum of 
objections can be filed in Original Side 
Appeals in the same manner as in mufassal 
appeals for there is nothing in O. XLI-B to 
prevent it being considered to be wide 
enough to include memorandum of objec- 
tions. This view is supported by the 
practice that has been hitherto followed. 
The sections of the Code giving power to 
the High Court to make rules for regulating 
its own procedure have been referred to by 
my learned brother and I do not want to 
cover the same ground again. It is clear 
that the rules of practice referred to by my 
‘learned brother contemplate the filing of 
memorandum of objections to one of them 
which fixes the Court-fee payable. They 
are rules made with authority and it would, 
therefore, seem that a memorandum of objec- 
tions is competent in the case of Original 
Side Appeals as well. ' 

The question regarding the taking secur- 
` ity for costs in an Original Side Appeal 
was considered by the Privy Council and 
the attention of their Lordships was drawn 
to the case reported as Sesha Ayyar v. 
- Nagarathna Lala (3) in which Bhashyam 
Ayyangar, J. had held that the O, P. CO. did 
not apply to appeals from the Original 
Side and that security could not be taken 
in an Original Side Appeal. Their Lord- 
ships dissented from that view and held 
that the Code applied in such a case. 
There are observations in that case which 
make it clear that the Code will apply not 
only to security proceedings which was 
the matter which was being dealt with by 
their Lordships but also to other matters 
arising iri appeals under the Letters Patent. a 
After that decision it is difficult'to say 
that thereis anything wrong in allowing a 
memorandum of objections to be filed in an 
Original Side Appeal. I, therefore, with 
all respect think that the decision of the 
Chief Justice and Srinivasa Ayyangar, J., 
requires re-consideration and I agree to the 
question proposed by my learned brother 
being submitted to the Full Bench. 

OPINION.—The judgment of the Privy 
Council Sabitri Thakurain y, Savi (2) makes . 
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it clear that the provisions of O. XLE will 
apply to Original Side Appeals under the 
Letters Patent. R. 22 of that Order expressly 
provides for cross-objections being. raised 
by respondents. If there were any doubt 
about it, it would be resolved-by the provi- 
sions of O. XLI-A and XLI-B. See also 
O. XLIX, r. 3. Had the Privy Council case 
been cited before the Gourt in the case 
reported as Bhimasena Rao v. Venugopal 
Mudali (1), it would no doubt haye come 
to a different conclusion. We decide ac- 
cordingly that the memorandum of objec- 
tions in this case is competent, 
Costs will be costs in the cause. 


V.N. V. Order accordingly. 


N. H. 


ALLAHABAD HIGH COURT. 
First Crvin APPRAL No. 301 or 1922. 
| December 10, 1925. 
Present:—Mr. Justice Walsh and 
Mr. Justice Kanhaiya Lal. 
B. BANDHU SINGH—Dsrenpant— 
APPELLANT 
versus . . 

Tue KAYASTHA TRADING anv BANK- 

ING CORPORATION UNDER LIQUIDATION, 
GORAKHPUR—PtaIntTIFF AND 
Sri KALWAR—DsrenDANT—R&SPONDENTS. 

Limitation Act (IX of 1908), s. 20—Payment of 
interest “as such —Conduct of parties—Entire amount 
due, payment of, effect of. ; 

The question whether a payment of interest on a 
debt was made “as such” within s, 20 of the Limita- 
tion Act is one of factin each case. [p. 297, col. 1.) 

In the case of a mortgage-debt, the terms of the 
mortgage and the appropriation of payment to interest 
by the creditor and the conduct of the parties might 
be taken into account so as to raise the inference that 
payment was made as.such, that is to say, as interest. 

ibid. 
t AR Nath Singh v. Hafdeo Singh, 1 Ind. Oas. 137; 
31 A. 285; 6 A. L. J. 207, referred to. 

Where the amount paid is the whole amount due, 
both principal and interest, it is impossible to draw 
any other inference that a partof the sum was paid 
as interest. [ibid.] : 

First appeal against a decree of the 
Additional Subordinate Judge, Gorakh- 
pur, dated the 7th of March 1922. 

Mr, Haribans Sahai, for the Appellant. 

Mr. N. P. Asthana, for the Respondent. 


JUDGMENT.— This is a suit brought 


-by the Liquidator of the Kayastha Trading 


and Banking Corporation in liquidation — 
against the members of the family, the 


996: 


Criginal “mortgagors of certain property 
under a hypothecation bond dated the 4th 
of February 1907, in respect of a sum of 
Rs. 10,000. -The only real question which 
was raised was whether the claim was 
barred. The Bank were the original 
mortgagees, but. the suit was not brought. 
by the Liquidator until October 1920, and 
- the mortgage wag entered into in 1907. 


The defence of limiitation was raised by the. 


defendants, and it, therefore, became neces- 
sary for the: plaintiff. to prove that there 
had been. a payment. or acknowledgment 
within the meaning of the Act so as to 
. Bet the Statute running afresh. The learn- 
ed Judge found against the defence and 
decreed the suit and ordered the sale, 
holding both that interest had been paid 
and that the debt had been acknowledged 
by means of a transaction carried out bet- 
ween September and December 1908. 
The facts with regard to that transaction 
are extremely simple. The parties consist- 
ed at the date -aforesaid, namely, 1908, of 
Babu ‘Bans Bahadur Singh, his wife Musam- 
mat Rajwanta Kunwari, and the present 
appellant, his son, Bandhu Singh. In 1908 
. the parties camie together and agreed that 
a portion of the mortgaged property should 
bereleased from liability under the mort- 
gage, and that the mortgagees should be 
paid the part of the debt due to them in 
respect thereof, and that the said property 
should be sold to certain transferees. That 
document was not executed by the appel- 
lant Bandhu Singh, although itwas exe- 
cuted by his mother and his father. The 
document shows that the principal due 
was Rs. 10,800 borrowed under the mort- 
gage of 1907. It shows that the interest 
was accumulating day by day, and that it 
was impossible to pay -the loan except by 
transferring the property. It went on to 
state that the purchasers had agreed to 
purchase for Rs. 3,250, Rs. 150 of which 
was to be a cash payment. The rest, 
namely, Rs. 3,100 was left with the pur- 
chasers with instructions to pay the amount 
to the mortgagees to redeem the property. 
Although Bandhu Singh did not execute 
that document, he signed the endorsement 
-upon it on the-28th of November 1908 ad- 
mitting its execution and acknowledging 
the receipt of the two sums of Rs. 150 and 
Rs. 3,100. That signature of his was the 
plainest possible acknowledgment of the 
liability.in respect of the mortgage of 1907, 
which was recited in the deed, and’ that 
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the transaction upon which he placed his 
endorsement had been entered into iw 
order to discharge the liability, It was 
also -the plainest possible instruction in 
writing uhder his own hand to the purcha- 
sers to pay the mdrtgagees. the sum of 
Rs. 3,100 to redeem the property. On the 
2nd of December 1908 that sum was paid 
tothe mortgagees by a transfer in their 
books of two: sums, one from the account: 
of a customer of Rs. 400 and the other 
from the account of a customer of Rs. 2,700.. 
The fact of payment is clearly established. . 
As a matter of fact itis further clearly es- 
tablished from the circumstances and do- ` 
cuments to which we have referred, that 
the sum of Rs. 3,100 included both inter- 
est and principal agreed to be due at the 
time in respect of this portion of the 


.security. That is conclusively shown by the 


state of the accounts. In December 1908 not 
one rupee of the loan had been repaid and 
the amount due for principal and interest 
was Rs. 12,329. It is quite clear that 
Rs. 2,329 of that sum was interest. The 
fact that the money was to. be paid to the 
mortgagees for the purpose of redemption, 
and that the property could not be sold. 
unless the- mortgagees consented to the 
transaction, is conclusive proof that the 
sum of Rs. 8,100 included the interest due 
in respect of the loan ‘attributable to this 
part of the security. It could not be re- 
deemed unless the interest due was paid 
up to the date of the sale. It is, therefore, 
abundantly clear that the sum of Rs, 3,100 
included interest and was paid as such. 
It is also clear that it consisted partly of 
principal, because the total amount ofinter- 
est on the whole mortgage-deed in Decem- 
ber 1908 was less than the sum of Rs, 3,100. 
It, therefore, stands in this way, that the 
agent of Bandhu Singh, the present appel- 
lant, acting in accordance with Bhandu 
Singh's instructions in writing under his 
own signature paid to the mortgagees on 
the 2nd of December 1908 asum of money 
which could only contain the principal and 
interest due under this mortgage. Under 
s. 20 ofthe Limitation Act apart payment 
of principal must appear in the hand writ- 
ing of the person making the same, The 
payment of this part of the principal did 
not. Therefore, so far as the principal is 
concerned, the payment does not help the 
plaintiff. But where interest is concerned, 
it is sufficient if interest on the debt is 
paid before the expiration of the prescribed 


r 
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period, as such. We have been referred 
to a variety of cases in which the question 


has been raised whether a payment of in-- 


terest can be said to be made, “as. such”. 
It is a question. of fact in each case. It 
has been questioned whether a mere appro- 
priation by the creditor is sufficient. It is 
not necessary for us to decide that question, 
though if interest is due and the whole 
amount is paid, it goes without saying, and 
if the amount paid is only part of the 
“ amount which is due, and the debtor does 
not take care to state that itis not paid as 
interest and the creditor appropriates it to 
interest ashe has the right to do by law, 
the ordinary inference would be that it 
was paid as whatit was, namely, interest. 
Ifa debtor wants to avoid payment of in- 
terest, or to avoid the inference that heis 
paying money as such although he owes 
interest, he ought to take care to make 
his payment unambiguous, There are dicta 
which seem to usto have gone somewhat 
further than is necessary, and which have 
said that the words “as such” in the sec- 
tion throw upon the creditor the onus of 
showing what the intention of the debtor 
was’ at the time he made the payment, 
However it is really not necessary for us to 
decide that question. We agree with the 
decision in the case of Gopi Nath Singh v. 
Hardeo Singh (1) where it was held that 
the termsof the mortgage, and the apprc- 
priation of payment to interest by the 


creditor, and the conduct of the parties 
might be taken into account so as to raise . 


the inference that payment was made as 
such, thatis to say, as interest. There are 
many Other authorities from which it can 
be shown that the same view has been 
taken, butin this case the evidence is over- 
whelming, because the amount paid was 
the whole amount which was due, both 
principal and interest, in respect of this 
particular property, and it really would be 
impossible to draw any other inference 
than that a part of that sum was paid as 
interest. We, therefore, agree with the 
learned Judge in holding that there wasa 
payment ofinterestunders. 20. In order 
to make assurance doubly sure the mort- 
gagees amended their plaint and alleged 
that the documentof the 23rd of Septem- 
ber 1908 was an acknowledgment within 
the meaning ofs.19. The learned Judge 
has also found that question against the 


(D 1 Ind. Cas. 137; 31 A. 285; 6 A, L, J. 207, 
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defendants and we think that he was right, 
and on that ground alone the appeal fails, 
The result is thatthe appsal must be dis- 
missed with costs here and below including 
in this Court fees on the higher scale. 


N. H. Appeal dismissed, 


OUDH CHIEF COURT. . 
SECOND CivIL AppEaL No. 319 oF 1925. 
December 23, 1925. - 
Present:—Mr. Justice Misra.. 
UBRI—APPELLANT 
VETSUS . 
RAM NARESH SINGH~Responpent. 

Mortgage, usufructuary —Failure to obtain possession 
of entire property—Mortgagee, rights of-——Interest in 
lieu of profits—Additional security. ~ 

H a usufructuary mortgagee does not succeed in 
getting possession óver the entire property mortgaged, 
there being a failure on the part ofthe mortgagor to 
deliver possession ofa portion of the property mort- 
gaged, the mortgagee cannot claim interest in lieù of 
the rent and profits of the, property not delivered, 
[p. 299, col. 1.] 

The mortgagee, if he does not bring the necessary 
suit intime asking the mortgagor to give him addi- 
tional security by way of compensation thereby to re- 
imburse himself to the full extent of his loss, would 
be deemed in law to have acquiesced in his diminish- 
ed security. [ibid.] | 

Bhawani Parshad Singh v. Sahib-Din Lal, 90. C. 144 
and Mahadaji v. Joti, 17 B. 425; 9 Ind. Dec. (N. s.) 277, 


< Rartab Bahadur Singh v. Gajadhar Bakhsh Singh, 24 


A, 521; 297. A. 148; 7 C. W. N. 97: 4 Bom. L. R. 845; 
8 Sar. P. C.J. 310 (P. O0), Mata Din v. Ahmad Ali, 24 
Ind. Cas. 874; 1 O. L. J. 263, Mahadeo Tewari vi Sitla 
Bakhsh Siagh, 65 Ind. Cas. 408; 8 O. &. J. 660; A. I.R. 
1922 Oudh 102, Khuda Bakhsh v. Alim-un-nissa, 27 A, 
313; A. W. N. (1904) 273; LA. L. J. 715, and Jhunku 
Singh'v. Chatkan Singh, 2 Ind. Cas. 221; 31 A. 325; 6 A, 
L. J. 247, referred to. 
Phul Chand v. Mr. H. H. Sandilands, 100. O. 29, 
distinguished. i . 
Appeal against @ decree of the Sub- . 
ordinate Judge, Sultanpur, dated the 27th 
March 1925, modifying that of the Munsif, 
Musafirkhana, dated the 20th Octaber 1924, 
Mr. Mohammad Hafiz, for the Appellant, 
Mr. J. K. Banerji, for the Respondent, 
JUDGMENT .—This is an appeal aris- 
ing out ofa redemption suit brought by the 
plaintifi-respondent against the defendant- 
appellant. The mortgaged property con- 
sisted of certain plots of land, situate in 
village Chandar, District Sultanpur. The 
mortgage was executed by one Ram @haritra; 
the father of Ram Naresh Singh, the plaint- 
iff, on the Ist of January 1903 for Rs, 150. It 


298 


was a usufructuary mortgage with a con- 
dition that out of the profits of the mort- 
gaged land the mortgagee was to pay asum 
of Rs. 4-8-0 annually to the mortgagor as 
param-sana, i. e., on account of the propor- 
tionate share of the Government revenue 1n 
‘respect of the said land. The mortgage was 
redeemable at any time in the fallow season 
inthe month of Jeth. “The plaintiff stated 
in his plaint that he had tendered the 
amount of the mortgage-money to the defend- 
ant-under s. 83 of the Transfer of Property 
Act, (IV of 1882), but he did not agree 
to receivethe said amount by way of redemp- 
tion and hence the necessity for bringing 
the present suit. The plaintiff asked for a 
deduction from the principal sum stated in 
the mortgage-deed of asum of Rs. 94-8-0 on 
account of the param-sana dues for 21 years, 


the period during which the mortgagee had’ 


remained in possession. The amount, there- 
fore, which the plaintiff offered in order to 


redeem the property was a sum of Rs. 55-8-0. . 


The main defence raised in the case by 
the mortgagee, defendant No. 1, was to the 
effect that he had paidall the param-sana 
dues under the deed and the plaintiff was 
not, therefore, entitled to claim any deduc- 
tion on that account. He also contended 
that out of the seven plots mortgaged one 
plot was in possession of a prior mortgagee 
who had not delivered him possession there- 
of and consequently he (defendant No. 1) 
should be allowed profits of the same before 


the plaintiff could be allowed redemption. He, 


impugned the validity of the tender 
de By the plaintiff under s. 83 of the 
Transfer of Property Act, referred to above. 
The Trial-Court, the Munsif of Musafir- 
khana, - District Sultanpur, held that the 
defendant No. 1 had not paid the amount of 
“money on account of the proportionate share 
of the Government revenue as stipulated in 
the mortgage-deed, and that, therefore, the 
plaintiff was entitled to get the deduction 
claimed by him. He also held that as the 
defendant No.1 had not called upon the 
plaintiff to give bim other land in com- 
pensation for the plot over which the former 
did not succeed in obtaining possession and 
had kept silent for a period of about 21 years, 
the defendant must be deemed in law to 


have acquiesced in his diminished security’ 


and he was, therefore, not entitled to claim 
the profits of the said plot by -way of com- 
pensation,at the time of the redemption. 
‘As to costs he ordered the parties to bear 


their own respective costs, 
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On appeal, the learned Subordinate Judge . 
of Sultanpur reduced the amount of param- 
sana or proportionate Government revenue 
by excluding the amount due in respect of 
the land over which the defendant-appellant 
could not obtain possession but on all other 
matters he agreed with the decision of the 
Trial Court and in the result dismissed the 
appeal except in regard to the extent indicat- 
ed above. 


The defendant-mortgagee has now come 
up to this Court in second appeal. Two 
points are raised in this appeal on his behalf, 
the first being that he was entitled to claim 
profits at the time of redemption of the 
plot over which he had not obtained posses- 
sion and the second being that he was 
entitled to get costs of the suit. 

Regarding the first point it appears to me 
beyond doubt that if a usufructuary mort- 
gagee, who under the terms ofthe mortgage- 
deed is entitled to receive the interest of 
the money advanced by him out of thé 
profits of the property mortgaged, has not 
succeeded in obtaining possession of either 
the whole or a portion of it, he cannot claim 
interest on his money at the time of redemp- 
tion unless there is a contract to the con- 
trary provided for in the deed. In support 
of this proposition it is enough to mention 
a Tuling ofa Bench of the late Court of the 
Judicial Commissioner of Oudh reported in 
Bhawani Parshad, Singh v. Sahib Din Lal 
(1) and another ruling of the Bombay High 
Court reported in Mahadaji v. Joti (2). It was 
referred during the course of arguments to 
a ruling of the late Court of the Judicial” 
Commissioner of Oudh reported in Phul 
Chand v. Mr. H. H Sandilands. (3). That 
case is distinguishable from the present case 
because there the mortgage-deed express- 
ly provided that the mortgagor was to pay 
to the mortgagee at the time of redemption - 
any amount on account of interest if the 
latter did not succeed in realizing it out of 
the profits-of the property owing to the 
failure of the mortgagor to deliver posses- 
sion of the property mortgaged. I have 
already observed that if a mortgagor chooses 
to expressly provide for such a contingency 
in the mortgage deed the matter would be 
different and insuch a case the mortgagee 
would be entitled to claim the profits not 
realised by him at the time of redemption. 


1) 9 0.0. 144. 
2) 17 B. 425; 9 Ind. Dee. (x. 8.) 277; 
3) 100. 0. 29. Sig em TO 
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It is also a ‘well-established principle that 
if a mortgagee does not succeed in getting 
Possession over the entire property mort- 
gaged, there being a failure ọn the part 
of the mortgagor to deliver possession 
“of ‘a portion of the property mort- 
gaged the mortgagee cannot claim in- 
terest in lieu of the rent and profits of 
the property aforesaid. The mortgagee 
if he does not bring the necessary suit in 
time asking the mortgagor to give him 
additional security by way of compensation 
and thereby to reimburse himself to the full 
extent of his loss, he would be-deemed in 
law to have acquiesced in his diminished 
security. This principle was laid down by 
their Lordships of the Privy Councilin an 
appeal from Oudh in Partab Bhadur Singh 


v. Gajadhar Bakhsh:Singh (4). This ruling” 


has been followed in a number of cases vide 
Mata Din v. Ahmad Ali (5) Mahadeo 
Tewari v, Sitla Bakhsh Singh (6), Khuda 
Bakhsh v. Alim-un-nissa (7) and Jhunku 
prnah v. Chatkan Singh (8). 
. - The rule enunciated above fully applied 
to the facts ofthe present case. 
appellant before me had his remedy is quite 
clear. The moment he found that one of 
. the plots mortgaged was not in possession 
of the respondent-mortgagor but was in 
possession of a prior mortgagee, he should 
have redeemed the said property and claim- 
ed expenses incurred in so doing.at this 
time when the respondent was claiming re- 
demption- of the mortgaged property. He 


should have also if he liked called upon the - 


mortgagor or his predecessor-in-title to give 
him other security in lieu of the portion of 
the land over which he had not succeeded 
in obtaining possession. He did not adopt 
either of the these courses and, in my 
opinion, be must be deemed inlaw to have 
acquiesced in his diminished security and 
he cannot at this stage after a period of 21 
years claim to be reimbursed on account of 
the deficiency in his profits at the time of 
redemption. I, therefore, disallow the claim 
now put forward by the appellant. 


Ragarding the second point as to costs, it | 


_ appears to methat the Courts below have 
given good reasons for ordering that the 
parties were to bear their own costs. It was 


-(4) 24 A. 521; 29 I. A. 148; 7 0. W. N. 97; 4 Bom. L. 
R. 845; 8 Sar. P. O. J. 310 (P. Oj: 

B 24 Ind. Cas. 874; 1 O. L. J. 263. 

6) 65 Ind. Cas. 408; 8 O. L.J. 660; A.I. R. 1922 
Oudh 102, 

(7) 27 A. 313; A. W. N. (1904) $73; 1 A. L. J. 715. 

(8) 2 Ind. Cas. 221; 31 A, 325; 6 A. TL. J. 247, 


MOHAMMAD YAQUB. SHAH KHAN V. HAR PRASAD.’ 


That the . 
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a matter within the exercise of their dis- 
cretion and that discretion has been proper- 
ly exercised by them. I am not disposed 
to interfere with that order. in second 
appeal. : 

The appeal, therefore, fails and is dis- 
missed with costs. 


G. H. Appeal dismissed. . 


ALLAHABAD HIGH COURT, 
. Second CIVIL APPEAL No. 1433 or 1925. 
January 12, 1926. 
„Present :—Mr. Justice Walsh and 
Mr. Justice Kanhaiya Lal, 
MOHAMMAD YAQUB SHAH KHAN 
— PLAIN rIFF—ÅPPELLANT 
VETSUS 
HAR PRASAD AND ANOTRER—DEFENDANTS 
— RESPONDENTS. 

Pre-emption—Wajib-ul-arz, provision in—Muham- 
madan Law, application of. 

Where the wajib-ul-arz provides that the right of- 
pre-emption shall be enforceable without mentioning 
the incidents comprised therein, the right of pre- 
emption is enforceable subject to the general rules of 
Muhammadan Law unless evidence is given to prove 


otherwise: 
Ram Prasad v. Abdul Karim, 9 A. 513; A. W. `N. 


(1837) 146; 5 Ind. Dec. (N. s.) 780, followed, 

Second appeal against a decree of the 
Subordinate Judge, Shahjahanpur, dated 
the 27th of April 1925. 

Mr. Mushtaq Ahmad, for the Appellant. 


“ JUDGMENT.—This appeal arises out. 
of -a suit for pre-emption based both on the 
wajib-ul-arz and on the Muhammadan Law. 


-Both the Courts below found against the 


plaintiff. The Court of first instance” held 
that the plaintif- was not entitled to succeed 
either under the wajib-ul arz or under 
the Muhammadan Law because he did not 
comply with the imm®€diate and confirmatory 
demandsrequired by the Muhammadan Law. 
The lower Appellate Court upheld that 


‘finding but said nothing as to whether a 


custom of pre-emption “existed requiring: 
the performance of those demands. The 
matter is however concluded by the author- 
ity of the decision in kam Prasad v. 
Abdul Karim (|), which has since been 
consistently followed in other cases. In 
that case the wajib-ul-arz similarly provided 
fhat there was to be a right of pre-emption 


(1) 9 A. 513; ‘A. W. N. (1887) 146; 5 Ind. Deo, (N. s.) 
780. i 
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aceording to the usage of the country, 
and the view taken by this Court was that 


in the absence of evidence of any special. 


custom put forward not co-extensive with 
the Muhammadan Law of pre emption, that 
law must be applied to the case, and if no 
immediate or confirmatory demands were 
proved, the plaintiff was not „entitled to 
succeed, Inthe present case the wajib-ul- 
arz provides that the right of pre-emption 
shall be enforceable. without mentioning 
the incidents comprised therein. The im- 
plication insuch cases is that the right of 
pre-emption is enforceable subject to the 
general rules of the Muhammadan Law, 
unless evidence is given to prove otherwise. 
There was no such evidence givenin this 
case and the failure of the plaintiff to 
establish that he had complied with the 
immediate and confirmatory demands re- 
quired by the Muhammadan Law must, the- 
refore, be regarded as fatal to his claim. 
The appeal is dismissed under O. XLI, 
'r. 11, C. P. O, 


Ri h Appeal dismissed, 


et 


PATNA HIGH COURT. 
APPEAL FROM ORIGINAL DECREE’ 
No. 154 or 1922, 

; December 16, 1925, 
Present:—Mr. Justice Adami and 
Mr. Justice Kulwant Sahay. 
KULDIP SINGH AND OTAERS— 
DEFENDANTS—~APPELLANTS 


VETSUS 
KUMAR KAMAKHYA NARAIN SINGH 
` —PLAINTIFE— RESPONDENT. 

Landlord and tenant—Istamrari Mokurrari tenancy, 
nature of—Adverse possession of istamrari mokurrari- 
dar’s heir, 

Istamrari mokurrari grants are not permanent and 
heritable and convey only a life-interest to the lessees. 
[p. 301, col. 1.] : 

If the heir of an istamrart mokurrari tenant claims 
to hold the tenancy on the terms of the original grant 
and, refusing to be treated as a yearly tenant, docs 
not pay any rent as such tenant for more than 12 
years, he acquires istamrari mokurravi rights by ad- 
verse possession. [p. 302, col. 1.) 

Narsingh Dal Sahu v. Ram Narain Singh, 300. 
883, Hargir v. Kumar Kamakhya Narain Singh, 78 
Ind. Oas. 511; (1924) Pat. 158; 3 Pat. 534; A. I. R. 1924 
Pat. 572, Ram Rachhya Singhv. Kumar Kamakhya 
- Narain Singh, 84 Ind, Oas. 586; 6 P. L.T. 12; (1924) 
Pat. 313; A.I. R. 1925 Pat. 216, Charan Mahto v. 


Kamakhya Narayan Singh, 86 Ind. Cas. 387; 6 P.L. * 


T. 98; A. E R.1925 Pat. 357 and Kamakhya Narayan 
Singh v. Bechu Singh, 88 Ind. Cas. 483; 6 P. L. T. 381; 
(1925) Pat. 209; A. I. R. 1925 Pat, 499, referred to. 
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Appeal against a decision of the Addi- 
tional Subordinate Judge, Hazaribagh, 
dated the 17th'February 1922. < 
7 Mr. Bankim Chandra De, for the Appel- 

ants. 

Messrs. Sultan Ahmad, L. N. Singh and 
S. M. Mullick, for the Respondent. 

JUDGMENT. ; 

Kulwant Sahayy J.—This is an ap- 
peal by the defendants against a decree made 
by the Additional Subordinate Judge of 
Hazaribagh in asuit for resumption of a 
village named Kharika which was granted 
in istamrari mokurrari by an ancestor of the 
plaintiff who is the present proprietor of the 
Ramgarh Estate under a deed dated the 21st 
April 1865. The mokurrari’ grant was to 
two brothers Ramcharan Singh and Indra- 
nath Singh. Indranath Singh died in 1867 
and Ramcharan Singh in1897. The present 
defendants are the heirs or the assigns of 
the original grantees. 

The plaintiff's case is that his right to re- 
enter accrued on the death of Ramcharan 
Singh but that the defendants continued in 
possession as tenants from year to year not- 
withstanding thedetermination ofthe original 
tenancy on the death of the last surviving 
grantee, and that this continuance of pos- 
session was with the assent of.the landlord. 
He asserts that at the time of the prepara- 
tion of the Record of Rights the defendants 
for the first time asserted that they had the 
status of permanent and heritable tenure- 
holders as istamrari mokurridars. There- 
upon notices to quit were issued on behalf 
of the landlord in the year 1915 and again 
in 1917. As doubts were entertained as re- 
gards the due service of these notices, 
another set of notices were issued in August 
1919; but in spite of due service of the said 
notices the defendants refused to give up 
possession. The suit was accordingly insti- 
tuted on the lst of April 1920 for ejectment 
of the defendants. 

The principal defence was that the origin- 
al grant was å permanent and heritable 
grant and nota mere life grant to the ori- 
ginal grantees; and, secondly, that the suit 
was barred by limitation. 

The learned Subordinate Judge has held 
that the mokurrart grant conveyed only a 
life-interest to the grantees and that it was 
not a permanent and heritable grant. On 
the question of limitation, the learned Sub- 
ordinata Judge held that the suit was not 
barred by limitation. He accordingly de- 
creed the suit and directed khas possession 
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of the village to be awarded to the plaintiff 
by evicting the defendants therefrom, and 
a also awarded mesne profits to the plaint- 
iff. ` 

The defendants have come upin appeal to 
this Court. ` 

The nature ofa mokurrari grant made by 
the Ramgarh Estate has been considered 
ina number of cases brought by the Ram- 
garh Estate against the heirs or assigns of 
various mokurraridars under similar is- 
tamrari mokurrari granis, and it is now 
authoritatively settled that mokurrari grant 
similar to the onein dispute in the present 
case conveyed only a life-interest to the 
grantees and not a heritabte interest. The 
finding of the learned Subordinate Judge 
on this point has not been challenged in 
appeal before us. 


The only substantial question for deter- 


mination in the case is the question of limi- 
tation. The case made by the plaintiff in 
the Court below was, that although his right 
of re-entry accrued on the death of the last 
surviving grantee, yet the heirs of the ori- 
ginal grantees were allowed to continue in 
possession as tenants from year to year and 
that the tenancy from year to year was 
determined by the notices to quit served 
in 1915 and again in 1917 and in 1919. On 
behalf of the defendants it was contended 
that no tenancy from year to year was 
created and that ever since the death of the 
last surviving grantee they have been in 
adverse posséssion, and that the right of 
the plaintiff to re-enter had been exting- 
uished by laps of time. The learned Sub- 
ordinate Judge has found it as a fact that 
the defendants never paid rent for the dis- 
puted village since the death of the last 
surviving mokurraridar Ramcharan Singh. 
This finding is based upon a consideration 
of the evidence in the case and has not been 
challenged on behalf of the respondent. 
The learned Subordinate Judge, however, 
was of opinion that the defendants never, 


asserted an adverse interest. He referred ' 


to the evidence of the plaintiff's record- 
keeper, Sheosahai Lal, and held that this 
evidence shows that the defendants were 
permitted by Raja Ram Narain Singh, to 
remain in possession of the disputed village 
as yearly tenants and that such orders were 
passed by the Raja in the Sambat year 1862 
or 1963; and that this was sufficient indi- 
cation of an assent on the part of the land- 
lord to the continuance of the tenancy, and 
that such assent created an yearly tenancy 


KULDIP SINGH V. KUMAR KAMAKHYA NARAIN SINGH. 


301 
and that the possession of the tenants which 


was that of tenants by sufferanee was con- 
verted into that of tenants from year to year. 


Tam of opinion that the learned Subordi- 


nate Judge was wrong in this conclusion. 
The only evidence on the pointis the evi- 
dence of the plaintiff’s record-keeper Sheo-' 
sahai Lal. His evidence is in general terms. 
There is nothing in his evidence to show 
that so faras thé present defendants were 
concerned there was any assent on the part 
of the landlord to treat them as tenants {from 
year to year. The record-keeper speaks of 
the grant of marfatdari rent receipts to the 
heirs or assigns of the deceased mokurrari- 
dars, and in the present case it is clear that 
no rent was ever paid by the defendants. 
The deposition of the record-keeper, there- 
fore, in my opinion, cannot be accepted so 
far as the present defendants are concerned, 
The order of the Raja was according to 
this witness a verbal order, and there is 
nothing in writing to show that such an 
order was passed.. The witness-comes to. 
speak after the lapse of a number of years 
and, even, assuming that such a general 
order was passed, there is nothing to show 
that the defendants were aware of it. More- 
over, a tenancy can only be created when 
both the contracting parties agree to the 
terms thereof. In the present case we find 
that the Ramgarh Raj was claiming aright 
to resume the village on the death of the 
original grantees; while the heirs on the 
other hand were claiming a permanent and 
heritable interest. The heirs were no doubt 
willing to pay rent.as tstamrarit. mokurrari- - 
dars; but the landlord was not willing to 
accept rent from them in that -capacity. 
The parties were not ad idem, and in my 
opinion no tenancy from year to year can be 
held to have been created upon the circum- 
stances established in the present case, In 
1901 the Ramgarh, Raj brought a suit 
against Narsingh Dayal Sahu to resume a 
village granted undera similar istamrart 
mokurrari grant. This case went up tc the 
Calcutta High Court and the decision of 
the Calcutta High Court is reported as Nar- 
singh Dayal Sahu v, Ram Narain Singh 
(1). Obhakouri, son of Indranath, one of the 
original mokurraridars, was examined as a 
witness for the defendant in that case, and 
in the course of that deposition he had as- 
serted that on the death of the original 
mokurraridars the heirs were in possession as 


(1) 80 ©, 883, 
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permanent mokurraridars. This was aclear 
assertion ofadverse possession. Then again, 
it appears, in 1904 the Raja made an attempt 
to take direct possession of the village and 
succeeded in getting kabuliyats executed by 
the tenants; but he could not take actual 
possession and the defendants continued in 
actual possession by receipt of rent from 
the tenants. This was also ansassertion by 
the defendants of an adverse interest. The 
adverse interest, however, claimed by the 
defendants was the interest of a permanent 
and heritable tenure-holder. f 

The points raised in the present case are 
similar to those raised and decided by this 
Court in Hargir v. Kumar Kamakhya 
Narain Singh (2), Ram Rachhya Singh v. 
Kumar Kamakhya Narain Singh (3), Charan 
Mahton v. Kamakhya Narain Singh (4) and 
Kamakhya Narain Singh v. Bechu Singh 
(5). In all these cases it was held that 
under circumstances very similar to the cir- 
cumstances of the present case, the heirs or 

_assigns of the original mokurraridars were 
in possession adversely to the landlord, and 
that there was no creation of a tenancy 
from year to year as asserted by the Jandlcrd. 
Itis not necessary to discuss the point at any 
length in the present case, as it is conceded 
by both sides that the cases referred to 
above cannot be distinguished from the 
facts of the present case. I would, there- 
fore, hold that the possession of the defend- 
ants in the present case was adverse to 
the landlord since the death of the last 
surviving grantee, and that the suit so far 
as the prayer for a decree for ejectment is 
concerned must be dismissed. 

There was, however, a claim for arrears of 
rent and cesses for the years 1974-1976 Sambat 
and the learned Subordinate Judge made 
a decree for arrears of rent for those 
years. 
the decree should not be affirmed. The 
decreeof the learned SuBordinateJudge will, 
therefore, be modified. The decree award- 
ing direct possession to the plaintiff will 
be set aside, and the decree awarding rent 
and cesses for the years 1974-1976 will be 
affirmed. As regards the costs, the princi- 
pal question was the question of limitation 


(2) 78 Ind, Cas. 511; (1924) Pat. 158; 3 Pat. 534; A. I. 
R. 1924 Pat: 572. 

(3) 84Ind. Cas 586;6P. L. T. 12; (1924) Pat. 313; 
A. LR. 1925 Pat. 216.) | 

(4) 86 Ind, Cas, 387; 6 P, L. T. 98; A. I. R. 1925 Pat, 


(5) 88 Ind. Cas, 483; 6 P. L. T, 361; (1925) Pat, 209; 
“AI, R. 1925 Pat. 499, 
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[83 T. 0. 1928) - 


and the appellants ‘have succeeded: they 

are, therefore, entitled to their costs in 

this Court as well as in the Court below. 
Adami, J.—I agree. ° 
8.8, °& Decree modified, 


OUDH CHIEF COURT. 
Crvit Reviston No. 84 or 1925. 
January 19, 1926. 
Present:—Mr. Justice Hasan and- 
; Mr. Justice Ashworth. . 
B. DEVENDRA NATH SARKAR 
AND ANOTHER—-APPLICANTS 


VETSUS 
B. RAM RACHPAL SINGH— 
"OPPOSITE PARTY. ° 


Civil Procedure Code (Act V of 1908), ss. 151, 158 
~-Inherent powers of Court--Compromise decree, 
setting aside of —Counsel and client—Counsel, power 
of, to compromise suit. `~ 5 g 

A Court iscompetent to set aside a compromise’ 
decree even otherwise thanin a regular ‘suit where 
the compromise was filed bya person having no 
authority to make or present it. [p. 302, col. 2.] 

Basangouda Hanmantgouda v. Churchiyirigouda 
Yogangouda, 5 Ind. Cas. $68; 34 B. 408; 12 Bom. L. Re 
223, followed. - 

There is no authority for the proposition that a 
Vakil has, apart from his power-of-attorney, a general 
power to compromise a suit on behalf of his client, 

“[p. 303, col. 1.] 

B.N. Sen and Brothers v. Chuni Lal Dutt and Co.,: 
83 Ind. Cas. 611; 510. 385; A. I. R. 1924 Cal. 651, 
distinguished. e's 

Application for revision against an 
order of the District Judge, Gonda, dated 
the 9th April 1925. A 
Mr. H. D. Chandra, for the Appellants. 
Mr. Durga Dass, for the Opposite Party. 
_ JUDGMENT.—This is an application 
in revision against an order of the District’ 
Judge of Gonda allowing an application for 
the setting aside of a decree based onan’ 
alleged compromise, and directing the two 
appeals io him, which were decided by 
means of that decree to be re-heard. The’ 
first point taken up is. that the District: 
Judge had no power to set aside the decree 
otherwise than in a regular suit. ` The 
District Judge has relied on the decision. 
of the Bombay High Court, Basangouda Han- 
manigouda v. Churchigirigouda Yogan- 
gouda (1) where itis stated that every Court 
has an inherent power to correct its own 
proceedings, and where it was held that a 
Court could set aside its own decree based ' 


. (1) 5 Ind, Cas, 968; 34 B. 408; 12 Bom, L, R. 223, 
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-on a compromise which it found to have 


been filed by a person having no authority ` 


to make or present the compromise. No 
authority to the contrary has been shown 
to us and we are of the opinion that the 
lower Court had power to act in the man- 
ner stated. It is immaterial whether this 
power is to be found ins. 151 ors. 153 of 
the O.P. O., or whether it is a power in 
review. The next point urged is that the 
compromise was made with sufficient 
authority. It was signed by the Pleader of 
the appellant and also by his mukhtar. It 
is quite clear that the mukhtar had no 
power to make or sign the compromise. 
It is also clear that the Pleader did not 
have such power expressed in his vaka- 
latnama, We are asked to hold on the 
strength of a decision of the Calcutta 
High Court, B. N. Sen and Brothers v. 
Chuni Lal Dutt and Co. (2) that a Vakil has 
a general. power to compromise a suit on 
behalf of his clients. 'Fhe ruling referred 
- to does not show that it assigned the 
power stated to a Vakil acting under a 
written vakalatnama of which the terms 
‘ were not wide enough to permit of the 
making of a compromise under it. We, 
therefore, do not find the ruling to be 
sufficient authority for the proposition 
set up. We consider that the decision 
of the lower Court is not one that should 
be set aside in revision and accordingly 
we dismissthis application with costs. 
R.L. Application dismissed. 
ase” 83 Ind.” Cas. 611; 51 O. 3885; A.I. R 1924 Oal. 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 35 
oF 1923. . 
h December 11, 1925. 
Present:—Justice Sir B. K. Mullick, KT., 
and Mr. Justice Kulwant Sahay. 
BADRI NARAYAN SINGH alias PILOSA 
SINGH—Drrenpant—APPELLANT 
ae versus 
Mahanth KAILASH GIR—Puarntire 
RESPONDENT. 
Religious endowment—Mahant of math, position’ of 
-Transferee from mahant—Adverse possession. 
he mahants of maths, called by whatever. names, 
are only the managers or custodians of the institution 
and inno case is any property conveyed to or vested 
in them; nor are they “trustees” in the English sense 
of the word, although they are answerable as trustees 
in the general sense for mal-administration. [p. 304, 
cols, 1 & 2] 
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pa 


The possession of the purchaser of the property of 


a math from its mahant becomes adverse to the math 
from the data of the transfer and is not interrupted 
or affected by the death of the transferor or the 


succession of a new mahani even though the latter’ 


does not derive his title from the previous mahani, 
put even-assuming that the possession of the purchaser 


is permissive during the lifetime of the vendor it, 


becomes adverse from his death. [p. 305, col. 1.] 
Nilmony Singh v. Jogabandhu Roy, 23 O. 536; 12 
Ind. Dee. (N. s.3 357, Damodar Das v, Lakhan Das, 7 
Ind. Cas. 240; 37 I. A. 147; 37 ©. 885; 14 0. W.N. 
889; 12 ©. L. J. 110; (1910) M. W. N. 303;7 A. L. J. 
791:8M. L. T. 145: 20 M. L. J. 624; 12 Bom. L. R. 632 
(P. C.) and Madhu Sudan Mandal v. Radhika Prosad 


Das, 16 Ind, Cas. 927; 17 C. W. N. 873; 16 ©. L. J. 


349, referred to. 


Appeal against a decision of the Addi- ` 


tional Subordinate Judge, Shahabad, dated 
the 2ist November 1922, reversing that of 
the Munsif, Arrah, dated the 6th May 1922, 
Messrs, N. N. Sinha and B. P. Sinha, for 
the Appellant. . 
Messrs. P. Dayal 
Prasad, for the Respondent. 
3 JUDGMENT. 
Kulwant Sahay, J.—This is an 
appeal on behalf of the defendant in an 
action in ejectment. The only important 


question for decision in the appeal is the 


question of limitation. 

The plaintifi-respondent is the mahant 
of Noornagar otherwise called Jalpura, and 
he brought a suit for a declaration that a 


and Raghunandan — 


deed of sale executed by Ram Kishun Gir, 


a former mahant of the math, to Tilak 
Singh, an ancestor of the defendant, in 
the year 1894, was not binding upon 
him; and that it did not convey any title 
inasmuch as the vendor mahant had no 
right to sell the property which was a 
property endowed to the math, without any 
justifying necessity of the. math. The 
present suit was.instituted on the 29th of 
July 1921. The defendant in his written 
statement alleged inter alia that he and 


his ancestors had been in adverse posses- - 


sion for more than twelve years and that 
thesuit was accordingly barred’by limitation, 

The learned Munsif held that the defend- 
ant had been in possession of the land at 
least from the year 1895 and that the plaint- 


‘iff and the math represented by him had been 


out of possession for about 27 years before 
the suit. He held that the Article appli- 
cable was Art. 144 of Sch. I.of the Indian 


Limitation Act and that the defendant was ' 
in adverse possession since after the death . 


of Ram Kishun Gir, he being of opinion 
that during the lifetime of Ram Kishun 


Gir the possession of the defendant was- 


‘ 
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permissive ` possession. 
dismissed the suit. 

On appeal the learned Subordinate 
Judge held that time began to run as 
against the plaintiff when he became the 
mahant of the math. It appears that 
since Ram Kiskun Gir there have been three 
mahants of the math, namely, Sheo- 
‘dhyan Gir, Ganesh Gir and the. ’ plaintiff 
Kailash Gir. The learned Subordinate 
Judge was of opinion that the mahant for 
the time being was a tenant for life and 
any alienation of the math property made 
by him which was not for the, benefit of 
the math was valid during his lifetime, 
and that if the successor of the vendor did 
not sue the purchaser for more than 12 
years he would be barred only for the 
period that he remained the mahant of 
the math, and that after him his successor 
would havea fresh start of limitation from 
the time of the death of his predecessor. 
He accordingly held that asthe suit was 
brought within 12 years of the death of the” 
plaintiff's immediate predecessor, mahant, 
Ganesh Gir, the suit was not barred by 
limitation. He accordingly decreed the 
suit with costs. 

The defendant has now come up in 
second appeal against this decision, and as 
I haye said above the only question is as 
to whether the suit is barred by limitation, 

The determination of this question de- 
pends on the determination of the status 
of the mahant of a math. The property 
admittedly was endowed property and be- 
longed to the math. The question as regards 
the t true position of a mahant of a mathin 
relation to the properties belonging to_ the 
math or to any i idol in the math has been 
considered in a number of cases. His 
position has been expressed variously in 
various decisions. Sometimes his position 
is described aa that ofa life-tenant, some- 
times ‘as that of a trust®e, in some cases he 
is described to hold the position of a guard- 
jan of a minor, and in some cases he is 
described as corporation sole. The ques- 
tion, however, was considered by the Privy 
Council in a very recent case in Vidya 
Varuthu Thirtha Swamigal v. Balusami 
Ayyar (1) ard it was held that the mahants 
of maths, called by whatever names, are 


only the managers or custodians of the 

Rat Cas. 161; 26 ©. W. N. 537; 3 P.L. T. 
245; 
A su: 


He accordingly 


1921) M. W, N. 449; 41 M. L. J. 346; 44 M. 831; 
L. R. (P, C,) 62; ‘15 L. W. 78; 30 M. L. T. 66: 
A. 302; 24 Bom. L. R, 629; 20 A, L, J. 497; AL 

R. 1629 P. 0, 123 (P. 0) 
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‘institution and that in no case is any.. 


property conveyed to or vested in them; 
nor are they “trustees” in the English 
sense of the word, although they are 
answerable ae trustees in the general sense 
for mal-administration. The learned Sub- 
ordinate Judge was of opinion that the 
position of a mahant of a math was that of a 
life-tenant. This view taken by the Madras 


High Courtin Vidyapurna Tirtha Swami v. 


Vidyanidhi Tirtha Swami (2), where the. 
learned Judges observed that the mahant 
is, as he would be described in England, a 

“corporation sole” having an estate for 
life in the permanent endowment of the math 
and an absolute property in the income 
derived from offerings, subject only to the 
burden of maintaining . the institution; 
but in a later Full Bench decision ofthe 
same Court in Kailasam Pillay v. Nataraja 
Tambiran (3) it was held that it could not 
be predicated: of the head of a math that as 
such he holds the math properties as a life- 
tenant or trustee. The view taken in 
Vidyapurna Tirtha Swami v. Vidyanidht 
Tirtha Swami (2) was disapproved by the 
Privy Council jn the case of Vidya Varuthu 
Tirtha Swamigal;v. Balusami Ayyar (1) 
referred to above. The learned Subordinate 
Judge was wrong in his view that the 
position of each succeeding maliant was 
that of a life-tenant. 

The question as to whether each ee 
ing mahani gets a fresh start of limitation 
from the date of his succession as mahant 
was directly raised and .considered in 
several cases. In Nilmony Singh v. Jagaban- 
dhu Roy (4) Banerji, J., after considering 
the position of a mahant of a math, 
held that although it is true that an idol 
holds a property in an ideal sense, and its 
acts relating to any property must be done 


“by or through its manager or shebait, yet 


that does not show that each succeeding 
manager gets a fresh start as far as the 
question of limitation is concerned on the_ 
ground of hisnot deriving title from any. 
previous manager. The succeeding shebaits 
were considered as forming a continuing 
representation of the idol’s property. In 
Damodar Das v. Lakhan Das (5) it was 


(2) 27 M. 435; 14 M. L. J. 105. 
Pe ma, Cas, 4; 33 M. 265; 7 M. L. T. 1; 19 M: L. 


WAN 23 O. 536; 12 Ind, Dee. (x. 8.) 357. 

(5) 7 Ind. Cas. 240; 37 I. A. 147; 37 O. 885; 14 0. W, 
N. 889; 12 ©. L. J. 110; (1910) M. W. N. 303; 7 A. Le 
J. 791; 8 M, L. T. 145; 20 M, L. J. 624; 12 Bom, L. Ri 
632 (P. C). : 
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=eield by the ‘Privy Council, affirming the 
decision of the High Court.at Oaleutta, that 
=the property vested notin the mahant but in 
the legal entity, the idol, the mahant being 
only its representative and manager and 
hat the title oftransferee from the mahant 
ecame adverse to the right of the idol and 

of the senior chela as representing that 
idol and that the.suit brought by the 
successor of that chela was barred by limita- 
mijion. In Madhu Sudan Mandal v. Radhika 


Prosad Das (6) it -was held by Mookerjee ` 


and Beacheroft,; JJ., that the effect of a 
lease granted by a shebait in’excess of his 
-authority is not to give each succeeding 
shebait a new cause of action for setting 
aside the alienation, and adverse possession 
«commences from the date of the original 
disposition of the property and is not 
interrupted by the death of the original 
shebait and the succession of the new 
shebait, and that each succeeding shebatt 
does not get a new start for the purpose of 
limitation. ee 

It is clear from these authorities that the 
plaintiff in the present case could not-get a 
fresh start for the purposes of limitation 
from the date of his succession as mahant. 
The possession of the transferee became 
adverse to the institution from the date of 
the transfer upon the finding that the 
transfer was without any legal and justify- 
ing necessity-; but even assuming that his 
possession was permissive during the life- 
timeof the vendor Ram Kishun Gir, the 
cause of action in any event accrued -on 
the death of Ram Kishun Gir, and it is 
admitted that Ram Kishun Gir died more 
than 12 years before the suit. The succeed- 
ing mahant represented the institution 
completely and the defendant did acquire 
a title by adverse possession for more than 
-12 years not only from the date of his pur- 
chase but also from the death of the 
vendor. ` 

Iam, therefore, of opinion that the de- 
cision of the learned Subordinate Judge 
cannot stand.. The result is that the appeal 
is decreed. The decreeof the Subordinate 
Judge is set aside and that of the Munsif 
restored. The appellant is entitled to his 
costs in all Courts. 

Mullick, J.—I agree. 

8. S. Decree set aside. 
PN 16 Ind. Cas. 927; 170. W. N. 873; 16 C. L; J. 
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MADRAS HIGH COURT. 
APPEAL FROM APPELLATE ORDER No. 83 oF 
1925 AND Crvin Revision Petition No. 144 
oF 1925. 
“November 4, 1925, 
Present:—Mr. Justice Devadoss and 
Mr. Justice Waller. 
V. SAMANNAVIER-Derenpant , 
—RESsPONDENT—APPELLANT 
MAA versus, . i 
KADATHUR VILLAGE Raja-VAIKAL 
CHANNEL SILT CLEARANCE 
COMMITTEE Repressntrep BY A. RAMA- 
SUBRAMANIA IYER-—PLAINTIFE 
-  —APPELLANT—RESPONDBNT IN BOTH. - 
Civil Procedure Code (Act V of 1908), s. 115, 0. VI, t 
r,17—Amendment introducing new plaintiffs—Revi-. 
ston. j 7 4 
An order allowing an amendment the effect of which 


is to introduce a new set of plaintifis with a different 
cause of action is without jurisdiction and is liable tó 


_be set aside in revision. 


Appeal against an order of the Court, of.” 


` the Sabordinate Judge, Coimbatore, dated’ 


the 20th December 1924, in A. S. No. 94 of 
1924, preferred against a decree of the Court ` 
of the District Munsif, Udumalpet, dated 
the Ist May 1923, in O. S. No. 696 of 1922. 

Petition, under s. 115 of Act V of 1908 and 
s. 107 of the Government of India Act, 
praying the High Court to revise an order 
of the Court of the Subordinate Judge, 
Coimbatore, dated the 20th December 1924, 
in A.S. No .24 of 1924, preferred against 
a decree, dated the Ist May 1993, in O. S. 


No. 696 ‘of 1922, on the file of the Court of . 


the District Munsif, Udumalpet. 
Mr. Watrap S. Subramania Aiyar, for 


‘the Appellant. 


- Mr. T. M. Krishnaswami Aiyar, for the 
Respondent, f 


JUDGMENT.—-The petitioner was a 
Secretary of the Kadathur Village Com- 
mittee for the purpose o silt clearance in : 
1915. The plaintiff has brought the suit on 
behalf ofa Committee elected in 1922 for 
collecting subscriptions for carrying on silt 


` clearance. The contention of the petitioner 


is that the plaintiff is not entitled to bring 
the suit against him. The District Munsif 
tried the suit and dismissed it on the merits, 
The Subordinate Judge held that the suit 
was not properly framed, that the villagers 
were entitled asa body to sue for any sum 
that might remain in the hands of the peti- 
tioner and directed an amendment of the 
plaint and remanded the suit to the Mun- 
sif’s Court for disposal on the merits, We 


_ B06 
think the order for amendment was made 
without jurisdiction. ..The- plaintiff's. case 


was that the Committee of 1922 was entitled . 


_ to demand from the petitioner the amount 
which remained in his hands in 1915. 


There is no averment in the plaint that the. 


suit was on behalf of the whole village. 
From the attitude of the plaintiff through- 
out the case itis apparent that he fought 
the case on the footing that the Committee 


of 1922 was entitled to maintain the suit. 


against the defendant. Wedo not think 
that this is a case in which. an amendment 
of this. kind should have been allowed, for 
by allowing an amendment. different sets 
of plaintiffs will be introduced into the case 
and their cause. of action would be different 
from the cause of action set up by the pré- 
sent plaintiff. , The Committee of 1915 or if 
such a Committee is not existing now the 
villagers would be entitled to sue. When 
a person brings a suit alleging that he 
has the right. tosue and when it is found 
that he has not the 1ight, the Court wotld 
not be justified in directing an amendment 
‘of the plaint in order to enable the proper 
party to.sue. We, therefore, think the Sub- 
ordinate. Judge acted without jurisdiction 
in ordering the amendment. We, therefore, 
set aside his order directing an amendment 
- of the plaint. . In one sentence he has stated 
that the findings of the lower Court on 
other points which are mixed questions of 


fact. and law are reversed. Thisis a very ` 


unsatisfactory. way of disposing of the con- 
tentions, raised in the issues. The issues 
~ raised are plain questions of fact. We, 
therefore, .set aside the decree of the Sub- 
ordinate Judge and direct him to restore 
the appeal to. file and dispose of it accord- 
ing tolaw. Costs of the appeal will abide 
the result. The petitioner will have the 
costs, of this petition in this Court. The 
civil miscellaneous appeal is dismissed 
with costs, . œ l 

V, N.V, l 

NH | Petition allowed: 
Appeal: dismissed. 


ubotiody. MABOMÊD aztar, 


Epoxy 
Efa 


(95 1. 0. 1436), 


SIND JUDICIAL COMMIS- ~” 
SIONER’S COURT. 
MISCELLANEOUS AppgaL No. 81 òr 1925, 
November 20; 1925. 
Present:—Mr. Kincaid, J. C., 
and Mr. Lobo, A. J. O. 
MOOLIO alias MOULOKHAN— 
DEFENDANT—APPELLANT ` 


-7 versus ` - 
Mistri MAHOMED AZIM—PLAINTIFF 
_ RESPONDENT. i 
Civil Procedure Code (Act V of 1908); 0. XXI, r- 42, 


applicability of—Preliminary decree for. partnership 
accounts. é 
A Oourt is not competent to grant an attachment 
under the provisions of O. XXI, r. 42, C. P: O., in the . 
case ofa preliminary decree in a suit for‘ taking. - 
partnership accounts. at f 9 
Appeal against an order of the First- 
Class Sub-Judge, Sukkur, dated the 8th , 
May 1924, in Suit No. 131 of 1921. x 
Mr. Dipehand Chandumal,: for the Appel-: 
lant. : : 
Messrs. Bhagwandas and P. Samtani, for 
the Respondent. 


JUDGMENT.—The facts of this ap- - 
peal areshortly as follows:— 

It appears that .Mahomed Azim and 
Moolio and two other persons entered into 
a partnership in contract works both for ' 
the North Western Railway and for the 
Kotri Municipality. The partnership began 
in April 1916 and closed about April-May 
1919—-Mahomed Azim sued the remaining: 
partners alleging that he had. been caused © 
loss by the partnership and asked that the 
accounts ‘should be taken. On the 8th 
of May. 1924, the learned First Class Sub- ° 
Judge of Sukkur ordered thata prelimi- 
nary decree for taking accounts should 
be drawn up and appointed: Mr. Jhamat- 
mala Pleader of his Court as a Commis- 
sioner with full powers to take accounts. 
After an interval `of -several months,’ Mr. 
Jhamatmal reported-that the partners owed ` 
a large sum of money to the plaintiff. 
Objections were filed to the Commission- 
er's report but upto the present soit had 
been admitted, no’ final decree has been 
passed by the learned Judge. . 

On the 30th March 1925, the plaintiff ap-: 


_ plied under O. XXXVII, r. 5 and O. XXI, 
_7.42for the attachment of certain move- 


able property belonging tothe appellant 
valued at Rs. 500. The attachment, 
however, was raised when the defendant 
furnished security for Rs. 500. On the 18th 
of April 1925, the plaintiff made a second 
application applying for attachment of the 


FOS 7. O. 1926}: 
property ofthe defendant No. 1 Moolio and - 
made his application’ under O. XXXVIII, 
rr.1 and 5 and O. XXI, r. 42.. The learned 
Siub-Judge refused to arrest the defend- 
ant Moolio before judgmegt,- although 
that prayer was contained in the plaintiff's 
application, but granted the order of at- 
tachment of the defendant Moolio's pro- 
perty under O. XXI, r. 42.” He made no 
order under O. XXXVIUI;rr.1 and 5. < 

Against the learned J udge’s decision th 
present appeal has been filed, : 

The learned Pleader for the appellant 
has made two important points in his ad- 
dress to us. He has contended that the 
words in O. XX1, x. 42:“or any other matter” 
cannot be read in a wide sense but must 
be deemed to relate to some matters 
ejusdem generis as rents or mesne profits. 
To support his argument he relied onthe 
Privy Council decision reported as Chhajju 
Ram v. Neki (1) where their Lordships 
of the Privy Council limited the words in’ 
O. XLVII r. 1 “any: other sufficient reason" 
as meaning “a reason sufficient on grounds 
at least analogous to 


to decide the case with reference to this 


argument, as the second argument appears”: 


to us adeguate. ; 
The second point raised by the learned 


Pleader was that tbe word “judgment- 
debtor’ in O. XXI, r. 42 makes it clear, 
that the rule could not apply, to a suit for 
partnership account. Ina suit for partner- 
ship account, there is no judgment-debtor 
and no judgment-creditor ‘and the reason 
ig clear. It may well be after accounts 
have been taken that it is the plaintiff and 
not the defendant who owes money to the 
other. We-think, therefore, that the Sub- 
Judge’s order passed under O. XXI, r. 42 
cannot be sustained. T 

It must also þe remembered that the 
whole of O. XXI refers to the execution of. 
orders and decrees and itis clear that the 
preliminary decree to take partnership 
accounts cannot be executed. It could not, 
therefore, come within the scope of any 
rule in this part of the O. P. ©. Š 

The learned Counsel for the respondent 
has urged-us to treat the order of the learn: 
ed Sub-Judge as one under O. XXXVIII, 


Œ) 
oO. W. N. 697; . 
“I. R.1922 P. C. 112; 16 L. W. 37; 17 P. 
43 ML L. J. 332; 24 Bom. L. R. 1238; 4 U. P. 


` p9; 36 O, Lid. 459; 49 I. A. 144 (P. 0). 


Ti : 
W. R. 1922; 
L. R. (P. C.) 


79 Ind. Cas. 566; 3 L. 127; 30M. L. T. 295; 26 
: AL P. UL, R. 1922; 3 P. L. T. 435: 
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those specified im-*’ 
mediately previously.” . We do not propose | 


NA 
r.5 chiefly on the grounds. that the ‘ap- 


plication made by the plaintiff tothe’: 
learned Sub-Judge. did include (this order: - 


“as well as O. XXÍ, r. 42. But the learned ` 


Sub-Judge carefully abstained from grants - 
ing such prayer although he.was asked 1 $0} 
dcso in the application... And it must be: 
remembered that before, such an. order is;; 
passed, the Court must be satisficd, that. 
the. defendant with êntent to obstruct or 

delay execution is. about to dispose of his”. 


- property or remove it from the local. limits ` 
- of the’ Court's jurisdiction. - The, learned 


Sub-Judge made no such findingand-itis . 
quite’ impossible for. us on the;materjal 
at present -before the Court to cometo.any 
such conclusion. eat 
We are, therefore, of-the opinion. that. l 
the learned Judge had no power to pass. 
the order of the attachment of the de- . 
fendant's property. We. reverse his order 
and allow the appeal with costs.. . 
P. B. A. -, Appeal allowed, » -` 
N. H. > ‘ 
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- MADRAS HIGH COURT. 
LETTERS Patent APPEAL No: 23 oF 1924. 
November 11, 1925., 7 ? 
Present: —Mr. Justice Devadoss and 
> Mr. Justice Waller. ` 
VELAYUDA GURUKAT, alias 
SENUNGIRI PANDITHAR—AppELLaNT 
: ` . versus’ `, ie ake 
ANNAMMAL AND oTHERS—RESPONDENTS. 
_ Civil Procedure Code’ (Act V of 1908), s. 100— 
Second appeal—Inam registers, title-deeds and state-- 
ments, misconstruction of ~—Grounds. for interference. ' 
Misconstuuction of an important document is a 
ground for interference by the High Courk [p. 309, * 


col. 2.] 
Inam registers, title-deeds and statements before, 


O; 
Knowledge or where they have taken a wrong view ag 


308 
to the, onus of proof, or decided points not raised by 
the parties, or where they have misconstrued im- 
` portant documents. [p. 309, col. 2.] : 

‘Letters Patent Appeal against a judg- 
ment of Mr. Justice Venkatasubba Row, 
dated the 2lst January 1924, in S. A. 
No, 504 of 1921, preferred against a decree 
of the District Court, Coimbatore, in A. 5. 
No. 247 of 1920 (0, 8. No. 274 of 1919, 
Ol. District Munsif's Court, Erode.) 

Mr. C. V. Ananthakrishna Aiyar, for the 
. Appellant. 

`. Mr. T. M. Krishnaswamy: Aiyar, for the 
Respondents. 

JUDGMENT.—This is an appeal 
against the judgment of our learned bro- 
ther, Venkatasubba Row, J., reversing the 
decrees of the lower Courts and dismissing 
the plaintiffs suit. The plaintiff brought 
the suit for possession of property on the 
ground that it belonged to an Authinam. 


Both the lower Courts held in plaintiff's - 


fayour. But Venkatasubba Row, J., dis- 
missed the plaintiffs suit on. the ground 
that -the recitals in the inam documents 
were against theclaim of the plaintiff, 
The point raised by the appellant before 
us is that the misconstruction of 2 docu- 
ment which is not a title-deed or founda- 
tion of title is nota ground for interference 
by the High Court in second appeal. The 
argument is that the original deed of grant 
was not in evidence in the suit and Exs. A, 
B, O, I, and II; were only evidence in the 


case and the miscenstruction of a docu-. 


ment which is only a piece of evidence is 
. not a ground-for interference in second 
appeal. Reliance is placed upon a recent 
` decision of the Privy Council in Midnapur 
Zemindary v. Uma Charan Mandal (1). In 
“the-:case Lord Sumner in delivering the 
judgment of their Lordships observed; 
“The doeuments admitted in evidence 


upon that question are really historical 
materials, and although they have to be con- 


strued, and if possible understood, they - 


are not to be treated as infolving issues of 
law merely because they have to be con- 
strued. It is not as though they weré 
being construed as instruments of title, or 
were contracts or Statutes, or otherwise the 
direct foundation of rights.” 

In the case the question for decision was 
what was the date on which a particular 


(1) 74 Ind, Cas, 482; 45 M. L. J. 663; 21 A. L. J. 723; 


A. 1. R. 1923 P. O. 187; 4 P. L. T. 627; 33 P. L. 'T. 291; ` 


(1923) M. W. N. 832; 25 Bom, L, R, 1287; 40 0. L. 
36; 39 0. W, N. 131 (P, 0.) R, 1287; 40 0. Ld 


ys 


vatavoou GURDEAT V. ANNAMMAR, 


[a3 1. 0, 1828] 

holding began asa defnite holding ; and 
a number of documents were put in evi 
dence which were of historical character. 
So far as the report goes, there is nothing 
to show that any document which directly 
related to tha title of property had to be 
construed. Inthe present case the tnam 
register and the inam patta, though they 
are not the original grants, yeb contain the 
terms of the original grant and in the ab- 
sence of the original grant, the inam title- . 
deed and the inam register and the state- 
mentare the foundation of the inamdar’s 
title. It has been urged that at the time 
of the inam enquiry the rights of the 
parties as they existed at the time were 
acknowledged by the Inam Commissioner 
and the [nam Commissioner did not confer 
any title on the inamdar nor did he take 


- away the right from him. In answer to this 


contention, Mr. T. M. Krishnaswami Iyer, 
urges that Coimbatore District was a part 


-of the Mysore State and when the Kast - 


India Co., defeated Hyder and Tippu and 
took possession of the territory, all the 
rights of the persons who held under 
Hyder and Tippu ceased to exist, as the 
act of conquest did away with all the rights 
of the inhabitants: that existed at the 
time of the conquest. He relies upon Sec- 
retary of State for India’ v. Bai Raj Bat 
(2), Arunachellam v. Venkatachalapatht 
Guruswamigal (3) and Sethuramaswamiar 
v. Meruswamiar (4). On the other hand 
the appellant’s Vakil relies upon Vangala 
Dikshatulu v. Vengala Gavaramma (5), Che- 
rukuri Venkanna v. Mantravath* Lakshmi 
Narayana Sastrulu (6), Gunnaiyan v. Kama- 


kechi Ayyar (T) and Narayana v. Chenga- .. 


lamma (8). Itis unnecessary for the purpose 
of this case to decide the interesting ques- 
tion whether the Government made a 
grant of the inam to the predecessors-in- 
title of the plaintiff or only recognized a 


2) 30 Ind. Cas. 303; 39 B. 625; 19°O. W. N, 1087; 13 
A.L. J. 953; (1915) M. W.-N. 563; 29 M. L. J. 242; 18 
M. L. T. 179; 2 L. W, 731; 17 Bom. L. R. 730; 23 0. L. 
J. 1; 42 I. A. 229 (P. 0). 

53 Ind. Cas. 288; 43M: 253; 37 M. L. J. 460; 
M. W.-N. 850; 17 A. L. J. 1097; 10 L. W. 642; 
. T. 479; 24 Q. W. N. 249; 46 I. À. 204; 22 Bom. 
457 (P. O). 

43 Ind. Cas. 806; 41 M. 296; 7 L. W. 22; 4P. L. 
: L. J. 130; 16 A. L. J. 113; 27C L.J. 
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(8) 10 M, 1; 3 Ind, Deo, (x. 8.) 751, 
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pre-existing title. The policy of the British 
Government when they acquired territory 
either by conquest or by cessjon or by any 
. other Act of State, was not to do away 
altogether with the ‘rights of the inhabit- 
ants in the portion of the territory acquired 
or ceded, but to try to act equitably in all 
matters and to preserve the status quo ante.. 

It is unnecessary to discuss the question 

further as weare satisfied in . this case that 

the inam documents produced in the case 
are guch documents as would bring them 
, Within the principle of the ruling in Midna- 

pur Lemindary v. Uma Charan Mandal (1), 

even if the observation of Lord Sumner is 

to be literally understood. i 

The case in Secretary of State for India 

v. Srinivasa Chariar (9) upon which great 
- reliance is-placed by the appellant does not 

help him. In that case, though the original 

deed of grant was not produced, yet a copy 
which was accepted as a correct copy of the 
deed of grant was in evidence. Their 

Lordships obsèrve at page 429:* 

“In the circumstances of this case it is 
` the best evidence of those terms, and it is 
on the true construction- of the terms, so 
evidenced that the rights of the plaintiffs 
must depend,” 

In discussing the probative force of the 
` other .documents filed in the case their 
Lordships observe: a 

“Had these materials stood alone they 
might well have been urged as suggesting 
an inference that the original grant was in 
terms that supported the plaintiff's claim 
as to what passed under it. But in the 
clearer light afforded by Ex. I they lose 
their evidentiary value and leave the terms 
asshown by that Exhibit inno degree ob- 
secured.” | 

In this case as already observed the deed 
of grant is not produced. The statements 
made before the Inam Commissioner and 
the title-deed issued by him are the founda- 
tion of the plaintiff's title. But for the 
inam titlée-deed and the inam statement it 
is difficult to see how the plaintiff could 
reasonably contend thatit was an inam to his 
predecessor-in-title. These documents are, 
therefore, the foundation of the plaintiff's 
claim and the misconstruction of such 
documents is certainly a ground upon which 


(9) 60 Ind, Cas. 230; 44 M. 421; 40 M. L. J. 262; (1921) 
M. W. N. 111; 29 M, L. T. 181; 19 A. L. J. 201; 33 O. L. 
J. 280; 13 L. W. 592; 25 O. W. N. 818; 3 U. P.L. R. 
(Œ Q.) 43; 48 I. A, 56 (P. O.). 
` *Page of 44 M,~[Ed] 
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the High Court còuld interfere, In this con- 
nection it may be observed that the enquiry 
at the time of the. inam settlement was as 
thorough as it could bs in the circum- 
stances and the Inam Commissioner after 
such enquiry settled the terms upon which 


- the inams were to be held, and in the 


absence of the origihal deed of grant it 
cannot be said that the inam documents did 
not embody what the parties at the time 
considered to be their rights. i aa 

This Court has been consistently interfer- 
ing in cases where the lower Courts have. 
misread evidence or ‘overlooked important 
evidence or relied for their conclusion upon 
inadmissible evidence, or where they mis- 
directed themselves as to any questions of 
importance or where they relied upon per- 
sonal knowledge or where they took a 
_ Wrong view as to the onus of proof, or where 
they decided’ points not raised by the 
parties, or where they misconstrued im- 
‘portant documents. When a Court miscon- 
strues a document it relies upon a con- 
struction which itis not capable of béaring 
and such misconstruction leads not merely 
to a wrong view of the evidence but to 
relying upon what it considers to be an. 
inference from the evidence which the 
evidence is not capable of bearing. The 
misconstruction ofan important document, 
therefore, is a ground for interference by 
the High Court. | 

In this case we have no hesitation in 
holding that the inam documents are the 
basis of the plaintiff's title and the miscon- 
struction of themis a ground for interfer- 
ence in second appeal. ` 

The decision of our learned brother is 
right and we dismiss the Letters Patent 
Appeal with costs. f 

R. L, : 

v. N. V. 


Appeal dismissed. 
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LAHORE HIGH COURT. . 
Sgeconp Orvin APPBAL No. 1893 or 1925, 
February 3, 1926. 
Present:—Mr. Justice Jai Lal. 
Firu GULAB RAM-LEHRI MAL 
—PLAINIIFFS—APPELLANTS 


versus f 

GANGA SARUP AND ANOTHER—DEFENDANTS 

— RESPONDENTS. 3 f 

- Evidence Act (I of 1872), s. 102—Bond executed by 

all defendants jointly—Execution admitted by-one 
—Burden of proving falsity of recitals. 


810 

Where the execution of bond purporting to have 
been executed by all the defendants jointly is admit- 
ted by the only defendant appearing in Court, others 
being ex parte, there is a presumption that the recitals 
‘fn the bond are correct and the burden of proving their 
falsity lies on the defendants. 


Second appeal from a decree of the 
Additional District Judge, Ferozepore, dated 
the 16th May 1925, modifying that of the 
‘Subordinate J udge, Third Class, Fazilka, 
as Ferozepore, dated the 26th March 


Mr. Shamair Chand, for the Appellants. 
Mr. Manohar Lal, for the Respondents. 


JUDGMENT.—The suit out of which 
this ‘appeal has arisen was instituted by 
the plaintif-appellant against the respond- 
ents and their brother Badri Das for the 
“recovery of Rs, 505-0-6 alleged to be due on 
“a bond executed by the defendants. Badri 
‘Das alone defended the suit. In the Trial 
Court proceedings were ex parte against the 
respondents. Badri Das admitted execution 
‘of the bond but denied receipt of. consider- 
“ation and also alleged that the bond was 
‘executed owing to undue influence exercis- 
ed by the plaintiff, The bond recites that 
‘the three defendants are brothers and were 
“partners in a business with the plaintiff, 
that as aresult.of the settlement of the 
partnership accounts Rs. 4,000 were due 
from the defendants to the plaintiff and for 
‘this ‘amount the bond was executed by all 
“ the three defendants. The learned District 
' Judge reversing the decree of the Trial Court 
has ‘dismissed the suit as against the re- 
spondents holding thatit had not been proved 
that they were partners in the business 
with their brother Badri Das. On the plea 
of undue influence he held against the 
defendants. The learned Judge also held 
that consideration for the bond had been 
proved so far as Badri Das was concerned 
and, therefore, the suit,was decreed against 
him alone. 

On appeal it is contended before me that 
in the face of the recitals in the bond to 
the effect that the three . defendants were 
partners in the business, though ostensibly 
it was carried onin the name of the eldest 


brother Badri Das the learned. District - 


Judge should have started with a presump- 
tion against the defendants, and that the 
proceedings against the defendants being 
ex, parte, unless the plaintiffs evidence de- 
finitely ` proved that the recitals in the bond 
were wrong, the plaintiff's 8 suit should have 
been decreed... In my opinion there is-force 


DASRATH v. SANDALA, 


[93 I. 0. 1926] 


in this contention, The respondents pro- 
duced no evidence, The plaintiffs evidence 


does not disprove the existence of a part- 


nership between the three defendants.: 
The evidence, no doubt, is vague but then . 
the plaintiff was not" called upon to prove 

the existence of a partnership between the 

three defendants on the pleadings of Badri 

Das alone.: The learned District Judge has 

rightly remarked that the onus should have 

been laid on the defendants to prove. want 

of consideration, 

As regards the admissions in the bond as 
to the existence of partnership the learned 
Judge says: “It is, however, clear that the 
admission has only some evidentiary value 
but that it is notconclusive’. Such an ad- 
mission, no doubt, is not conclusive, but, in 
my opinion, it amounts to presumptive 

proof of the allegation of the plaintiff, and, 
therefore, the burden should have been on 
the defendants to prove the. non-existence 
ofa partnership, Then the learned Dis- 
trict Judge finally states “that the partner- 
ship ofdefendants Nos. Z and 3 with the 
plaintiff was not established on the record, 
that there was no presumption to that effect 
and the material adduced militates strongly 
against the contention of the plaintiff”. 
Now the learned District Judge after mak- 
ing an almost correct statement of the law 
made a mistake in its application, As I 
have already stated the presumption being 
against the defendants in this case and the 
proceedings being ex parte against them, 
they have failed to rebut the presumption 
and as the evidence produced by the plaint- 
iff did not prove the -non-existence of a 
partnership between the defendants, the 
plaintiff was entitled to the decree prayed 
for. Accepting this: appeal I set aside the - 
decree of the learned District Judge and 
restore that of the Trial Court with costs 
throughout. 


R. L. Appeal accepted, 


OUDH CHIEF COURT. 
CIvIL Revision No. 199 of 1929. 
January 25, 1926. 
Present:—Sir Louis Stuart, Kt., Chief 
Judge, and Mr. Justice Hasan.’ '' 
DASRATH-—PLAINTIFF—APPI10ANT 
versus - 
M usammat SAN DALA—Dsven DANT 
- - — OPPOSITE ‘Party: -` 
Contract Act (IX of. Wa KA . Sh Lransje of 


(991 O. 1996) ` 


Property Act (IV of 1882), s. 6—Oudh Rent Act (XXII 
of 1886), ss. 86, 87, 58—Mortgage of simple tenancy 
‘holding—Unlawful transaction—Suit for return of 
consideration. . 
- Mortgage of a simple tenancy holding is unlawful, 
being opposed to the whole spirit of the tenancy law, 
and the mortgagee is not entitled to the return of the 
money which is the essence of the consideration for the 
mortgage transaction. [p. , col. .] 
; Umrao v. Narain, 89 Ind. Oas. 175; 12 O. L. J. 334; 
L. R. 8 A, (0.) 74; 20. W. N. 318; A. I. R. 1925 Oudh 
401, Beni Madho v. Kali Pershad Singh, 6 O. O. 331 
and Moti Chand v. Ikram Ullah Khan, 39'Ind. Cas. 
454; 44 I. A. 54; 15 A..L. J. 150; 5L. W. 388; 21 M. 
L. T. 267; 32 M. L. J. 383; 21 C. W. N. 616; 19 Bom. 


L. R. 433; 39 A. 173; 26 0. L. J. 24; (1917) M. W.N. ` 


453 (P. C.), relied on. - 

Ram Autar v. Ram Asre, 66 Ind. Oas. 680; 80. Ly 

J. 414, commented on. d 

Bhairon v. Balak, 68 Ind..Cas. 558; 9 O. L. J. 331; 

A U. P. L. R. (0.) 88; A. I. R. 1922 Oudh 287, dissented 
om. ; 

Where, however, the amount mentioned in the mort- 
gage-deed as considération for the mortgage con- 
stitutes an independent transaction of loan between 
the parties, the mortgagee would be entitled to the 

. return of that money ifon the date of the deed his 
claim = i sum was not barred by limitation. Íp. 

„col . 

Application against a decree ọf the Sub- 
ordinate Judge, Bahraich, dated the 19th 
September 1925. é : 

Mr. Rudra Datt Sinha, for the Applicant. 

Mr. E. R. Qidwai, for the Opposite Party. 


JUDGMENT.—This is an application 
in revision under s. 25 of the Provincial 
Small Cause Courts Act (IX of 1887) 
from the decree of the Small Cause Court 
Judge at Bahraich, dated the 19th of Sep- 
tember 1925., The plaintiff is the appli- 
cant. . 

The suit out of which this application 
arises was for the recovery of Rs. 409 from 
the defendant. In proof of the claim and 
the liability of the defendant, the plaintiff 
filed a document dated the 20th of March 
1924 executed by the defendant in favour 
of the plaintiff. This document is on the 
face ofita deed of usufructuary mortgage 
in respect of 26 plots of lands situate in 


village Barehra, Pergana Nanpara, in the. 
District of Bahriach. The consideration for - 


the transfer is stated in the document to 
be a sum of Rs. 300. It was agreed at 
the trial, and the point has not been dis- 
puted before us, that the lands in respect 
of which the usufructuary mortgage was 
created were in the possession of the de- 
fendant asasimple tenancy holding... It 
was realised by the plaintiff that the deed 
of the 20th of March 1924 was unenforceable 
as a mortgage for the reason that a ten- 
ancy holding could xot be transferred by 
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way of a mortgage or.otherwise, In con- 
sequence of this the plaintiff sued for the 
return of the consideration in the Court of 
Small Causes. The deed distinctly con- 
tains a covenant for the’ possession of the 
mortgagee for a period of'seven ‘years, and 
the re-payment of the consideration at the 
end of that period. There is a further 
covenant to the effect that in the: event of 
default in.re-payment of the mortgage 
money at the end of the seven years, and also 
inthe event of the dispdssession of the mort- 
gagee within that period, the mortgagee 
would be entitled to recover the mortgage 
money with interest at the rateof 2 per cent. 
per annum from the mortgagor. : 
The details of the consideration 
stated to be as follows:— : 
(1) Antecedent loan. ` Rs. 150 
(2) Received at Bahraich on 22nå AH 
January 1924 - Rs. &0 
(3) Received at the time of regis- . 
tration - ` Rs. 100 
The learned Subordinate Judge has 
granted a decree to the plaintiff for Rs. 50 
only and dismissed the rest of the claim. 


were 


“The ground of the decision of the learned 
. Subordinate Judge is that the mortgage 


being void, the plaintiff was not entitled 
to à money decree in respect of the con- 
sideration of such a transaction. The whole 
contract being void under s. 24 ‘of the Con- 
tract Act. But in as much as the sum of 
Rs, 50 represents a previous loan trans-- 
action, the plaintiff was entitled to recover 
16. = | 

We are of opinion that the decree and 
the judgment of the lower Court is correct, 
and should be maintained. It appears to 
us that the plaintiff would have been en- 
titled toa decree for the sum of Rs, 150 
also (the antecedent debt) had he proved 
that on the date of the deed in suit his 
claim for. that sum was not barred by limi- 
tation. He has not sopeoved. See the decision 
of one of usin Umrao v. Narain (1). As 
regards the sum of Rs. 100 which the mort- 
gagee paid to the mortgagor at the regist- 
ration of the deed in suit, there can be no 
doubt that the plaintiff is not entitled: to 
recover it. The payment óf- that sum’ of 
money does not constitute’an indépendent 
transaction of loan bétween™ the’ parties, 
but isthe essence of the consideration’ for 
the transaction, of the mortgage and the 
mortgage. being unlawful according to' our 

(1) 89 Ind, Cas, 175,12 O: É J.”334;"Li R.S A, (0.) 
74; 2 O. W, N, 318; A. I. R, 1925 Oudh 40], 


$12 
judgment, the consideration also must be 
held to be unlawful. ` 

This result directly flows from the com- 
bined effect of the provisions of s. 24 of 
the Indian Contract Act of 1872, and cl. (b) 
of sub-él. (2) of s. 6 of the Transfer of 
Property Act of 1882, 

At the hearing of the application, 
the learned Pleader for the applicant 
attempted to “argue that the contract 
of mortgage was not void ab initio and 
that consequently he was entitled to 
the recovery of the entire mortgage- 
money. The learned Pleader supported 
this argument by certain decisions of a 
learned Judge of the. late Court of the 
Judicial Commissioner of Oudh and a 
recent decision of our brother Raza, J. We 
propose to consider these decisions briefly. 
The first case cited is Ram Autar v. Ram 
Asre (2). In that case the plaintiff was 
given a decree for the debt advanced by 
him on the ground that the primary obliga- 
tion of re-payment was enforceable in spite 
of the fact that the debt was consideration 
for an invalid mortgage. There is noth- 
ing in the judgment to show that the mort- 
-gage-money did not constitute ‘“considera- 
tion” for a previous and independent trans- 
action of loan between the parties. If it 
did, the decision falls in line our opinion 
expressed above. Ifitdid not, we respect- 
fully differ from that decision. The next 
case relied upon is a decision of the same 
learned Judge in Bhairon v. Balak (3). In 
that case a mortgage was made of a tenancy 
holding and the mortgagorhad brought asuit 
for redemption of the mortgage. In allowing 
the claim for redemption, the learned Judge 
observed that “A mortgage by a tenant-at- 
will is not binding on the landlord, but it 
- is open to the landlord to recognize it by 
accepting rent from the mortgagee during 
the currency of the tenancy. Such amortgage 
is not ab initio void and a suit for its re- 
demption is maintainable.” The view that a 
mortgage of a tenancy holding ‘is not ab 
initio void was, 
dictum, Thejudgment could well be sup- 
ported on the principle-of estoppel. We 
are unable, respectfully, to accept that 
dictum as’sound law. It is directly opposed 


to the principle of the decision by a-Bench — 


of the late Court of the Judicial Commis- 
sioner of Oudh in the case of Beni Madho v., 
2) 66 Ind. Cas, 680; 8 O. L. J. 414. 


3) 68 Ind. Oas. 558; 9 O. L. J. 331; 4 U. P. L. R. (O.) 
88; A, 1. R. 1922 Oudh 287. . 
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in our opinion, obiter- 
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Kali Pershad Singh (4). This last mention- 
ed case related to a mortgage of an occup- 
ancy holding. lt appears to us on an ex: 
amination of the several provisions of the 
Oudh Rent Act XXIlof 1886, that a statutory 
tenant has an “untransferable right of occu- 
pancy” in his holding. See the provisions of 
ss. 36,37, and generally the provisions relating 
to the ejectment of statutory tenants con- 
tained in s. 53 et seq: Indeed the whole 
spirit of the law is against the transferabili- 
ty of holding ofa statutory tenant. The 
observations of.their Lordships of the Privy 
Council in relation to a question of aliena- 
tion of an ex-proprietary holding in the 
Province of Agra, seem to us to be equally 
applicable to the case before us. Sir John 
Edge in delivering judgment of their Lord- 
ships of the Privy Council said “All such de- 
vices, arrangements, and agreements are in 
contravention of the policy of the Act and 
are contrary to law and are illegal and void, 
and cannot be enforced by the vendee in 


“any Civil Court or in any Court of Revenue” 


Moti Chand v. Ikram Ullah Khan (5). 

This being so, el. (i) of s. 8 of the Transfer 
of Property Act of 1882 is applicable. That 
clause is as follows:— 

“Nothing in this section shall be deemed 
to authorise a tenant having an untransfer- 
able right of 0ccupaney,.......... Terreros 
aang to assign his interest as such tenant...... 

The last case quoted is the decision of a 
learned brotherof oursin Shunkarv. Mahadei 
(6). Our learned brother quoted the rulings 
in Autar v..Ram,Asre (2) and Bhairon v. 
Balak (8) and said: “The ruling in Bhairon 
v. Balak (8) is an authority for the proposi- 
tion that a mortgage by a tenant-at will is 
not void ab.initio.” The learned Judge 
has obviously regarded Bhairon v. Balak (3) 
as an authority for-the proposition stated by 
him. We have already ex pressed our views 
as to the opinion expressed in Bhairon v. 
Balak (8) and, therefore, need say no more 


as regards the decision in the case of 


Shunkar v. Mahadei (6). 


The result is that the application is dies 


missed with costs. 
Q. H. 
(4) 6 O. G 331, 
(5) 39 Ind. Cas. 454; 44 I. A. 54; 15 A. L. J. 150; 5 
L. W, 388; 21 M. L. T. 267; 32 M. L. J. 383; 21 GO. W. 


Application dismissed. 


N. 616; 19 Bom. L.R. 433; 39 A 173; 26 C. L, J, 24; 


(1917) M. W. N. 453 (P. C.). = 
(6) 92 Ind. Cas. 46 ; 


* 
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` ALLAHABAD HIGH COURT. 
FULL BENCH. | 
MISCELLANEOUS Case No. 255 or 1925. 
- January 20, 1926. 
Present:—Mr. Justice Lindsay, 
Mr, Justice Sulaiman and Mr. Justice 
Mukerji. 
CHURYA AND oTHERS—PLAINTIFFS— 
; APPLICANTS 
versus 
. BANESHWAR—DEFENDANT—OPPOSITE 


_ PARTY. 
Civil Procedure Code (Act V of 1908), O. XXII, 
rr. 4 (38), 11—Abatement—Necessity of formal order— 


. Setting aside abatement, application for—Limitation, 


starting point of. 
Abatement is an automatic proceeding. A suit or 
appeal abates automatically when no application is 


- made within time to bring upon the record the re- 


presentative of a deceased party and it is not neces- 
sary that the Court should pass a formal order to that 
effect. Therefore, an application for setting aside an 
abatement must be made within the ‘period of sixty 
days from ‘the actual abatement and not from the 
passing of an order declaring the abatement. [p. 313, 
col, 2; p. 316, cols. 1 & 2.) ; 

Gujrati v. Sital Misir, 66 Ind. Cas. 554, 44 A. 459; 
A. I. R. 1922 All. 209, overruled. - i 

Lachmi Narain v. Muhammad Yusuf, 59 Ind. Cas. 
903; 42 A. 540; 18 A. L. J. 688, approved 

Secretary "of State for India in Council v. Jawahir 


Lal, 25 Ind. Čas. 48; 36 A. 235; 12 A. L. J. 299, refer- i 


red to and explained. 
REFERRING ORDER. < 

Sulaiman, J.—In a Letters Patent 
Appeal which was disposed of last year 
two applications have been filed on behalf 
of the appellants, one praying that thé 
appeal may be declared to have abated as 
against Banesh war deceased respondent, and 
the other praying that the appeal be re- 
stored to its original number and the names 
of his two sons be brought on the record in 
the array of the respondents. ore 

The suit was bronght for ejectment by 
the plaintiffs against three defendants. 
Baneshwar was defendant No::3 and was 
not related tothe other defendants. The 
plaintiffs’ case was that they were occu- 
pancy tenants of the plots, that defendants 
Nos. land 2 were their sub-tenants and that 
defendant No. 3 was the sub-tenant of the 
defendants’ sub-tenants. The Court of first 


instance dismissed the suit, but on appeal- 


the District Judge decreed the claim on 
the 23rd of December 1921. A second 
appeal to the High Court was preferred by 
Baneshwar defendant No. 3 and a learned 
Judge of this Court allowed the appeal and 
ordered that the memorandum of appeal 
-presented in. the Court of the District 
Judge should be returned to the respond- 
ent for presentation to the proper Court, 
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A Letters Patent “Appeal was filed by the 
plaintiffs against this order. 

It is now an admitted fact that Baneshwar 
defendant died on the 28th of February 1924 
while the appeal was pending, but this fact 
was not brought to the notice of the Bench 
hearing the Letters Patent Appeal which al- 
lowed the appeal and restored the decree of 
the District Judge. 

When the plaintiffs proceeded to execute 
their decree against the defendants includ- 
ing Baneshwar an objection was filed by 
the heirs of Baneshwar on the 5th of 
January 1929 to the effect that Baneshwar 
having died* before the decision of the 
Letters Patent Appeal the decree was not 
binding on them. The plaintiffs accord- 
ingly filed the afore-mentioned applications 
in this Court on the 23rd of April 1925. 
Their allegation is that they became aware 
of the death of- Baneshwar only when 
objections were filed on thé 5th of J anuary 
1925 and they made further enquiries in 
the village. On the other hand the allega- 
tion on behalf of the opposite party is that 


“the applicauts were fully aware of the 


death of Baneshwar even long befor 
oth of January 1925, . fas 
A preliminary objection to the hearing 
of these applications is taken that they are 
barred by time. It is urged that the abate- 
ment of the appeal: took place on the ex- 
piry of 90 days from the 28h of February 
1924 when Baneshwar died, and that no 
application for setting aside the abatement 
having been made within 60 -days of the 
said expiry the present applications are 
barred by time. On the other hand the 
learned Vakil for the applicants relies on 
the case of Gujrati v, Sital Misir (1) and 
urges that it was necessary to pass an 
order of abatement before the appeal could 
abate and that inasmuch as no order of 
abatement has yet been passed time under 
Art. 171 of the Indian Limitation Act has 
not yet begun to run against them. . : 
In the case of Lachmi. Narain v, Muham- 
mad Yusuf(2) Walsh, J., held “whether or not 
a formal order to that effect is passed, a suit 
or appeal abates automatically when no ap~ 
plication ismade within time to bring upon 
the record the représentative of a deceased 
pietus or appellant”. 3 
case the correctness of this decision w 
doubted by Banerji, J., who referred a 


e 66 Ind. Cas. 554; 44 A. 459; A,I. R. 1992 AJI, 
(2) 59 Ind. Qas, 903; 42 A. 540; 18 A. L. J, 688, -. 


In a subsequent .` 
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similar application for decision to a Beneh 
. of two Judges. The decision of the Bench 
: ig to be found in Gujrati v. Sital Misir (1). 
“The view taken by the Bench (Ryves and 
Gokul Pragad, JJ.) was that the point was 
. concluded by a former decision of this 
Court in Secretary of State for India v. 
. Jwahir Lal (3). which decision in their 
, opinion was correct. The learned Judges 
then went on to observe that having regard 
to the language of O..XXII, r. 9 (2) it was 
quite obvious that a suit could not be dis- 
missed automatically and that it seemed to 
. them, therefore, ‘that a formal order declar- 
ing that a suit or an appeal has abated is 
. necessary before an application under this 
_ -rule.can be entertained.’ 

In my opinion the authority referred to 
by the learned Judges does not really sup- 
port the contention of the applicants. I do 
not take that judgment to lay down that a 
formal order -declaring that an appeal has 
abated is always necessary before an abate- 
“ment can take place. On the other hand 
in the course of the judgment the learned 
Chief Justice and Banerji, J., who decided 

` the case of the Secretary of State for India 


. in Council v. Jawahir Lal (3) remarked “As ` 


.no application was made in this case to 
bring on the record the legal: representa- 
tive of the deceased respondent within the 
six months prescribed by the Limitation 
Act this appeal has abated”. They then 
“went on to say “We accordingly declare 
that the appeal has abated”. 


“ “Under O. XXII, r. 4 (3) itis provided that 
where within the time limited by law no 
application ig made under sub-r. (1), the 
suit shall abate as against the deceased de- 
‘fendant. The rule does not say that the 
Court shall pass an order directing.that the 
‘suit abates. In the same way under r. 9 
(2) it is provided that the plaintiff or the 
person claiming to be the legal representa- 
- tive of a deceased plaintiff, or the assignee 
or the Receiver in: the case of an insolvent 
plaintiff, may apply for an order to set 
aside the abatement or dismissal. It does 
not say to set aside ‘the order. for abate- 
ment or dismissal’ ass 371 of the old C, P, 
C. had said. The learned Judges in the 
case of Gujrati v. Sital Misir (1) apparent- 
ly quoted the repealed section when they 
remarked: that that was an application to 
set aside an order of abatement in an appeal 
pending .in that Court. Further the argu- 


(3) 25 Ind, Cas, 48; 36 A. 235; 12 A, L. J. 298, 
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abatement, 
would come naturally with two prayers. 


from the abatement. 
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ment that a suit cannot be dismissed auto- 
matically does not apply to an automatic 
abatement of a suit. The Legislature has 
not only amended the C. P. ©., but has also 
similarly amended Art, 171 of the new 
Limitation Act. Now the application is to 
set aside an abatement, and sixty days 
begin to run from the date of the abate- 
ment, and not from the order of abatement. 

We, therefore, entertain doubts as to the 
correctness of the decision in Gujrativ, Sital 
Misir (1), As, however, the point was ex- 
pressly referred to a Bench by a learned 
Judge ofthis Court and was decided after 
a consideration of the provisions of thé 
Code and was intended to be an authorita- 
tive pronouncement, we cannot openly .dis- 
sent from the view of the Division Bench, 
and think that the point should be decided 
by a larger Bench, as itis of considerable 
importance and arises frequently. ` : 

Mukerji, J.—I entirely agree with my 
learned brotherand wish to add just one 
word in support of his arguments which 
seem to be entirely unassailable. I can see 
no utility of sub-r. (3) of r. 9 ifthe law, 
that was intended to be enacted, meant 
that an application to set aside an abate- 
ment should be made only after an order 
for abatement had been made. When a 
party, whose interest itis to set aside an 
comes before the Court, he 


One prayer would be that an order may be 
passed declaring an abatement and the 
other would be to set aside the abatement. 
An application for setting aside an abate- 
ment must be made within two months 
There would be no 
necessity for two months’ time when, as a 
matter of course, the applicant would make 
the application before an order of abate- 
ment has been made. A fortiori, there 
would be no necessity for granting further 
time under s. 5 of the Indian Limitation 
Act for making an application for setting 
aside an abatement. i | 

By the Court.—We accordingly direct 
that the papers be laid before the Hon'ble 
Chief Justice for considerafion whether the 
matter should or should-not be referred to 
a Full Bench. f 

Mr. Shiva Prasad Sinha for Mr. Saila- 
nath Mukerji, for the Applicants. . 

Mr. U. S. Bajpai, for the Opposite Party, _ 

JUDGMENT OF THE FULL - 
: BENCH. ' 


Lindsay, J.—This cdse has been ret 
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ferred toa Full Bench in .order to obtain 
a pronouncement as to whether the case 
reported in Gujrati v. Sital Misir (1) was 
rightly decided. This question is connect- 
ed with the question of the proper inter- 
pretation of certain expressions to be found 
in O. XXII of the €C. P.C. . 

That Order deals with what is to happen 
to suits in cases of the death, marriage and 
insolvency of parties, and in general terms 
the order declares that on the happening of 
. certain events the suit abates. 
cedure is also made applicable to appeals 
by virtue of r..11, O. XXI, so that, under 
the order in question it is possible for either 
asuit oran appeal to abate. s 

When a suit or appeal abates under the 

Order, r.¥ lays down a procedure by way 
of revivor, and if that procedure is follow- 
ed the suit or appeal which has abated and, 
so to speak, become dead is revived. 

The question upon which there has been 
a considerable difference of judicial opinion 
in this Court is whether before a suit abates 
it is necessary for the Court to pass what 
-has been called an order for abatement, that 
is to say, the question is whether a suit 
abates automatically or whether in order to 
bring about abatement it is necessary that 
the Oourt should pass an order to that 
effect. a z 

It seems to me on a study of the language’ 
of O. XXII, that it is impossible to contend 
that there is any need fora Court to pass 
what is called, an -order for abatement; for, 
in my opinion, abatement is an automatic 
proceeding and results from the happening 
of certain events which are mentioned in 
O. XXII. < i 

That was the view which was taken also 
-by Mr. Justice Walsh in the case reported 
as Lachmi Narain:y. Muhammad Yusuf (2). 

It seems, however, that this judgment was 
-overruled by the Bench decision which we 
are now considering namely the decision in 
Gujrati v. Sital Misir (1). There two learn- 
` ed Judges of this Court said as follows at 
page 461* of the report:— 

“It seems to us that the point is conclud- 
ed by the decision in Secretary of State for 
India v. Jawhir Lal (3) and we think that 
that decision was correct. In O. XXII, r. 
9 (2), it is stated that the plaintiff may apply 
for an order to set aside the -batement or 
dismissal. It is quite obvious that a suit 
cannot be dismissed automatically. It 
seems to us, therefore, that a formal’ order 

*Page of 44 A—[Ed] = 


CHURYA V. BANESHWAR, ` 


This pro-. 


315 


déclaring that. a suit -or-an appeal has 
abated, is necessary before an application 
under this rule can be.entertained”. 


All I can say is that with greatrespect I 
am unable to followthe opinion of the two 
learned Judges. Itis certainly true that 
there can be no automatic dismissal’ of a. 


-Buit under O. XXII.» The only’ provi- 


sion for dismissal of a suit under this 
Order is to -be found in r. 8 (2). The; 
case which is there contemplated is one 
in which the plaintiff has become in- 
solvent and underr. 8(2) the defendant 
may apply to the Court for the dismissal 
of the suit on the ground of the plaintiff's 
insolvency. On that application being 
made the Court may make an order dismiss- 
ing the suit. Quite clearly there can be 
no automatic dismissal for, as has just been 
pointed out, this dismissal must result 
from an application made by the defend- 
ant.’ But it does not follow that because a 


‘suit may not be dismissed automatically 


the suit does not abate automatically. On 

the contrary, it seems clear in every way 

the abatement in the case of a suit or ` 
appeal is an automatic proceeding and 

that for the purpose of producing what is 

described as the condition of abatement no 

order of the Court is necessary. It’ does 

indeed happen in practice that Courts do- 
declare that a suit or appeal has abated 

but in making this declaration they are 

merely recording a fact which has happen- 

ed in the law and the abatement’ does not 

result in‘any way from the making of the 

order. Theorderis merely a declaration 

of an existing fact. 


With regard ta the case reported as 
Secretary of State for India in Council 
v.Jawahir Lal (3) which is cited as an 
authority by the learned Judge who decid- 
ed the case reportes as Gujrati v. Sital 
Misir (1) referred to above Iam of opinion 
that this ‘decision does not lay down that 
it is necessary that the Court should pass a 
formal order to bring about the abatement 
ofa suit or appeal. Itis quite true that 
certain expressions in the judgment in that 
case as alsoin the referring order might 
lead one to suppose that the making of a 
formal order was necessary, For example, 
in the referring order of Piggott, J., we find 
the following:— f 

“An order for the abatement of the appeal 
would, certainly follow, automatically upon 
an order. rejecting.the present application.” 
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Again-in disposing of the case the two 
learned Judges who decided. the reference 
say that “he may, after the order of abate- 
ment hasbeen passed, apply to have it set 
aside on the ground that he was prevented 
by any sufficient cause from continuing the 
_ suit.” These expressions as I say, might 
indicate that the gassing of an order for 
abatement was legally necessary. On the 


other hand, it would appear from another ° 


passage in the judgment that the learned 
Judges were not of the opinion that such 
an order was required for they say at page 
238* of the report as follows:— 

“Therefore, as the law now stands, since 
no application was made. under sub-r. (1) 
within the time allowed by law, thé appeal 
must abate.” ; 

However that may be, it seems to me per- 
fectly clear that the abatement ofa suit or 
appeal is an automatic process and, that 
in order to work an abatement in either 
case no order of the Court is required. 

Some of the confusion which has attend- 
ed the discussion of this question _ has pro- 
‘ bably arisen from the fact that under the 

C.P. C., Act XIV of 1882, there were certain 
sections which declared that an order for 
abatement of a suit might be passed by. 
the Court. Imay refer in this connection 
to s. 366 of Act XIV of 1882. Section 371 
also provided certain procedure by ‘which 
an order for abatement could be set aside. 
It is also pertinent to notice‘in this con- 
nection that under the Limitation Act of 
1877, Art. 171 provided a period of sixty 
days for application made unders. 371 of 
0. P. C. for an order "to set aside an order 
for abatement” and the period of sixty days 
was declared to begin to run from the date 
of the ordér for abatement or dismissal. 
This period of limitation was obviously so 
framed because of the language of s. 371 
which, as I have alreafly said, provided - for 
the setting aside ofan order for abatement. 
If we turn now to Act. IX of 1908 which 
was passed in the same year as the present 
C. P. O. we find that Art. 171 is couched in 
different language. The Article provides a 
period of sixty days for an application 
„under the U. P. O., 1908, for an orderto set 
aside an abatement (mot to set aside an 
order for abatement) and the period of 
sixty days begins to run notfrom the date 
of any order of abatement but from the 
date of the abatement. n 
I am satisfied, therefore, that the decision 
*Page of 36 A.—[Ed.] 
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in Gujrati v. Sital Misri (1) is not a correct 
decision and ought to be overruled. In ` 
my opinion the correct law waslaid down 
in the judgment above referred to which 
is reported as Lachmi Narain v. Muhummad 
Yusuf (2). The true interpretation of - 
O. XXII is that in order to work the 
abatement of a. suit or appeal it is not 
necessary for the Court to pass any order. 

Sulaiman, J.—I fully agree. My 

view with reasons is fally set forth in the. 
order of reference whichI adopt, I may 
only add that according to the English 
practice (O. XVII, r. 9) where any cause or 
matter “becomes abated” the Solicitor for 
the plaintiff or person having the conduct 
of the cause or matter merely certifies the . 
fact to the proper officer who causes an 
entry thereof to be made in the Cause . 
Book opposite to thé name of such cause 
or matter. 
. Mukerji, J.—I entirely agree. As an 
additional reason I would refer to my refer-. 
ring order in which I referred to the pro- 
vision contained in sub-r. (3) of O. XXII, 
r. 9. ' 

By the Court.—The case can now be 
sent back again to the learned Judges who 
referred the above matter to this Bench 
for opinions f $ 
a JUDGMENT. ; 

Sulaiman and. Mukerji, JJ.—The 
Full Bench having decided that an appli- 
cation for setting-aside an abatement must 
be made within the period of sixty days 
from the actual . abatement, and not from 
the passing of an order declaring the 
abatement, we have to consider the - appli- 
cation for substitution of names, en the 
merits. It is admitted that Baneshwar 
died on the 28th of February 1924. The 
applicant’s case is that they came to know 
of the death on the 5th of January 1925. - 
The question is, admitting this date to be 
true, whether they acted diligently in 
coming before this Court with the applica- 
tion for substitution. The period allowed ` 
foran application for substitution is nine- 


-ty days and the present application is , 


beyond time, even if this period of ninety 
days iscomputed from the date of know- 
ledge, namely, the 5th of January 1925. 
In the circumstances, we donot think that 
there was any diligence on the partof the 
plaintiffis-appellants. 

We declare that the Letters Patent 
Appeal has abated. We set aside the 
order allowing the appealand instead give 
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the declaration aforesaid. We make no 
order as to costs. 


R. L. Order set aside. 


ALLAHABAD HIGH COURT. 
-Orvit Revision Perrrion No. 180 or 1925. 
February 3, 1926. 
Present:—Mr. Jusice Daniels. 
BABU RAM—PETITIONER 


: VETSUS 
LAKHAN SINGH —Opposirs Parry. 

Stamp Act (II of 1899), s. 86—Order admitting 
unstamped document, finality of. 

An unstamped document once admitted in evidence 
by a Judge on payment of duty and penalty cannot be 
called in question by his successor as being insuffici- 
ently stamped. 


Civil revision from an order of the Judge 
of the Court of Small Causes, at Bareilly, 
dated the 10th August 1925, 

Mr. U. S. Bajpai, for the Applicant. 

Dr. N. C. Vaish, for the Opposite Party. 

JUDGMENT.—This revision from a 
Small Cause Court decree raises the ques- 
tion :— 

‘1, Whether the learned Judge of the 
Small Cause Court acted illegally in reject- 
ing as unstamped a document which his 
predecessor had admitted? and 

What was mie nature of the docu- 
ment ? 

It appears to mé that the revision must 
succeed on the first ground. The learned 
Judge before whom the case first came held 
that’ a certain acknowledginent by the de- 
fendant in the plaintiff's bahi-khataamounted 
to a receipt. and he admitted it in evidence 
on payment of duty and penalty. Section 
36 of the Stamp Act provides that once a 
document bas been admitted in this way its 
admission shall not be called in question 
at any stage of the same suit on the ground 
that the instrument was not duly stamped. 
The successor of the learned Judge who 
first. dealt with the case was, therefore, 
bound by his predecessor’s order and should 
have treated the document as admissible. 
If it were necessary to construe the docu- 
ment I may remark that as it contained a 
stipulation regarding interest it should 
have been treated asan agreement as is laid 
down in Mulchand Lala v. Kashiballav 
Biswas‘(1) and Mahadeo Kori v. Sheoraj 


Ram Teli (2). I set apine the decree of the 
1) 35 O. 111; 11 0. W. N. 1120. 
f 52 (A pe 974; 41 A, 160: WAL J.19;1 U. 
PLR. (A 
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Court below and direct the learned Judge. 
of the Small Cause Court to readmit it to 
his file and decide it- afresh after taking 


into account the acknowledgment in the 
bahi-khata and treating it as admissible in 


evidence. The applicant will get costs of 
this revision. Other costs will abide the 
result. 

8. S. 


Decree set aside. 
e 


—_ aran 


l MADRAS HIGH COURT. 
Lerrers PATENT APPEAL No. 27 ox 1924, 
October 20, 1925. 
Present:—Mr. Justice Devadoss and 
Mr. Justice Waller. 

SETHU AND OTHERS—DEFENDANTS Nos. 1 ro 4 
—APPELLANTS 
versus $ 
PALANI alias THIRUMENI. THEVAN— 
PLAINTIFF— RESPONDENT. 

Evidence Act (I of 1872), s. 112— Presumption of 
paternity—Divorced woman, marriage 'of—Birth of 
child in three months—Paternity of child. 

Where a divorced woman re-marries, the child born 
during the subsistence of second marriage, though 
born soon after the marriage, is to be considered the 
child of the man whom she re-marries unless it is 
proved that he had no access to the woman -when the 
child could have been begotten. [p. 320, col. 1.] 

Where the re-marriage of a widow or a divorced 
woman is valid according to the law of the parties, it 
cannot be said that the rule laid down by s; 112, Evi- 
dence Act, that a person born during the subsistence 
ofa valid marriage shall be considered to be the 
5 the husband, is opposed to that Law. [p. 319, 
co. 

[Case-law discussed.] 

Letters Patent Appeal against the judg- 
ment of Mr. Justice Krishnan, dated the 7th 
March 1924, in S. A. No. 1115 of 1921 


printed in 81 Ind. Cas. 456, preferred against 


“a decree of the Court of the Subordi- 


nate Judge, Madura, in A. S. No. 40 of 
1920, (A. S. No. 82 of 1920 on the file 
of the District Court, Madura), preferred 
against that of the Court of the First 
Additional District Muftsif, Madura, in 
O. S.No. 124 0f 1919 (O. S. No. 23 of 1918 
on the file of the Court of the Principal Dis- 
trict Munsif, Madura). 

Mr. L. V. Govindaraghava Tyer, for the 
Appellants, 

Mr. K. A. Krishnaswami Iyer, for the 
Respondent. 

.JUDGMENT. 

Devadoss, J.—This appeal raises a 
novel question. The plaintiff's mother 
Pechiammal was first married to one Subra- 


mania Thevan in September or October 


big; 


4 


1903 whọ divorced her in May or June, 


1904. She married again one Thirumani 
Thevan in June or July 1904. The plaint- 
ifft- was born to her in September 1904, 
The plaintiff sues for partition of his one- 
third share ïn the property of Thirumani 
Thevan. The District Munsif held that 
the plaintiff was the son: of Thirumani 
Thevan and passed a preliminary de- 
cree in his favour. The Subordinate 
Judge reversed the decree of -the District 
Munsif holding that the plaintiff was not the 
legitimate son of Thirumani Thevan. Mr. 
Justice Krishnan set aside the decree of 
the Subordinate Judge and restored that 
of the District Munsif holding that the 
plaintiff was the son of Thirumani Thevan. 
There is evidence in the case to show that 
Pechiammal did not live with her first 
husband for any length of time but carried 
on an intrigue with Thirumani Thevan in 
consequence of which there were criminal 
proceedings -and Subramania Thevan, 
divorced her on account of her conduct. 
There is also evidence that Thirumani 
Thevan treated the plaintiff as his son and 
that at the time the plaintiff could have been 
conceived, his mother was having criminal 
intimacy with Thirumani Thevan. 

The question in this case turns upon the 
construction of s. 112 of the Indian Evidence 
Act. Under s. 112, if a person is bom 
during the continuance of a valid marriage 
between his mother and any man or within 
280 days after its dissolution, the mother 
remaining unmarried, he shall be consider- 
ed to be the. son of his mother’s husband 
unless it could be shown that the husband 
had no access to his mother at any time 
when he could have been begotten. If a 
person is born during wedlock, the law says 
it is conclusive proof that he is the legiti- 
mate son of the husband of his mother, 
and the onus of proving that the husband 
had no access to the Mother at any time he 
could have been begotten is upon the hus- 
pand. In this case, complication is intro- 
duced by the mother marrying again. If 
the plaintiffs mother had not married 
Thirumani Thevan, the plaintiff would be 
considered to be the son of Subramania 

. Thevan, and the onus would be upon 
Subramania Thevan or any other who 
challenges his paternity to prove that he 
was not begotten by Subramania Thevan. 
But the plaintiffs mother married Thiru- 
mani Thevan when she was en tiente and 

‘the plaintiff was born during the subsist- 
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ence of a valid marriage between his-. 
mother and Thirumani Thevan. Accord- 
ing to s. 112, plaintiff is the sonof Thirumani 
Thevan and unless and untilit is proved 
that-Thirtmani Thevan had no access to 
Pechiammal, the plaintiff's mother, at any 
time he could have been begotten, the onus 
is on those who challenge his paternity. 
There is no proof in this case that Thiru- 
mani Thevan had not access to the plaint- 
iff's mother at the time he could have been 
begotten. On the other hand, the evidence . 
shows that Thirumani Thevan was carrying 
on an intrigue with Pechiammal at the 
time when the plaintiff could have been 
begotten. Doct 

The argument of Mr. Govindaraghava _ 
Iyer is that, according to Hindu Law, there 
are only two classes of sons, aurasa and 
dattaka sons, and to import s. 112 of the 
Evidence Act into the region of Hindu 
Law would be giving s. 112 the force of 
substantive law overriding the principles 
of Hindu Law. The Evidence Act 
was enacted for the purpose of enabl- 
ing .the Courts to act upon relevant 
evidence and to come to 4 conclusion on 
such evidence. In order to enable the 
Court to decide matters satisfactorily, the 
law of evidence requires the Court to raise 
certain presumptions and s. 112 raises one 
of those presumptions, and the presumption 
is a rebuttable one, and until it is rebutted 
it should be considered conclusive proof, 
Before considering whether s. 112 has made 
an inroad into the Hindu Law or not, it is 
necessary to consider whether the parties 
to this case are persons wno are governed 
by the Code of Manu. No doubt the 
Courts have acted on the general presump- 
tion that the Hindu Law applies to all 
persons who are not Christians, Muham- 
madans or persons professing any distinctive 
faith. Hindu Law, strictly so-called, can- 
not’ be applied to some of the castes in 
this presidency. According to Hindu Law 
there can be no divorceand there can ba no 
re-marriage of widows. But according to 
the custom prevailing among the Maravars 
in Southern India, 4 man can divorce his 
wife at any time he likes and a divorced 
woman as wellas a widow could validly 
re-marry; and the children of such remarri- 
age are legitimate and inherit to their 
parents. It is, therefore, difficult to see how 
s. 112 can be said to militate against or 
override any of the principles of the Hindu 
Law. Even according to Manu's Code, the 
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plaintiff would be considered the legitimate 
son of Thirumani Thevan. Section 173, of 
Ch. IX is in these terms; ifone marries a 
pregnant young woman, whether pregnancy 
be known or unknown, the male child in 
“her womb belongs to the bridegroom and 
is called the son received with the bride. 
` It might be said that this rule applies only 
to virgins. But whether it applies to 
divorced women. or to widows, Manu did 
-recognise the fact that pregnant woman 
. could be validly married and the child who 
was enventre samere at the time of the 
marriage was the child of the husband. 
in Manu's time the levirate. was prevalent. 
Vide Oh. IX, s. 167. In Manu’s time re- 
marriage of widows was prevalent. though 
many condemnedit. When the re-marriage 
of a widow or a divorced woman is valid ac- 
cording to the law of the parties, it cannot 
be said that the rule which says that a 
person born during the subsistence of a 


valid marriage shall be considered to be 


the son of the husband is opposed to the 
Hindu Law. Mr. Govindaraghava Iyer for 
the appellant relied upon several English 
cases Birtwhistle v. Vardill (1), and R. v. 
Luffe (2). These cases have no application to 
the question to be decided in this case. : Ac- 
cording to the Law of Scotland, the marriage 
between a man and a woman legitimises 
their issue born before marriage. But the 
Law of England does’ not recognise any 


person as legitimate whois not born during .. 


lawful wedlock or within 280 days of the 
dissolution of marriage either by death or 
by a decree of Court, The Hindu Law is 
the. same in this respect as the English 
Law. [Collector of Trichinopoly v. Lekka- 
mani (3).] On grounds of: public policy 
under the English Law a person born 
during the lawful wedlock is held to be 
` legitimate, and the onus of proving that he 
is illegitimate is on the person who asserts 
it. The question as it has arisen in this 
case has not arisen in any English case, 
Sir James Stephen in his Book on Evidence 
says that he is not aware of any decided 
case on the point. Taylor in his treatise 
on Evidence, page 349, refers to an American 
case. Mr, Govindaraghava Iyer relied upon 
the rule in French Code and also upon the 


a) (1835) 6 E. R. 1270; 2 Cl. & F. 571; 51 R. R, 139; 
appeal from (1826) 108 E. R. 163; 5B. & O. 438; £ L. 
J. K.B. (o; 5) 193; 8 Dowl. & Ry. 185: 51 R. R. 139. 

(2) (1807) 103 E. R. 316; 8 Bast 193; 9 R. R. 406. 

(3) 1L A. 382 at p. 293; 21 W. R. 358; 14 B. L. R. 
115; 3 Sar, P. O, J. 318 (P. O.) ; 
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Roman Law on the point. I think itis 


‘Alo 


unnecessary to consider what the rule is in 


other system of law about the legitimacy of ' 


a person. According to the Indian Evi- 
dence Act, all that is necessary to show 
that a person is legitimate is that he was 


born either during. wedlock or -within 280%- 


days of the dissolution of the miarriage, In 
this case there is no question of illegiti- 
macy at all. 
married Pechiammal the plaintiff would. be 
the legitimate son of Subramania Thevan. 


Thirumani Thevan having married her he - 
. ,pecomes.the legitimate son of Thirumani 


hevan: The law, no doubt; leaves it to 
Thirumani Thevan or any other person who 
challenges his paternity to prove that 
Thirumani Thevan had not access to the 
plaintiff's mother at any time he could have 
been begotten. In the case of Ingestre v. 
Attorney-General reported in the Times for 
October 14, 1913, this question arose “in 
that case the petitioner's mother was twice 
married. She had left her first husband 
in 1881, and on May-16; 1882, he presented 
a petition for divorce; a decree nisi was 
pronounced on December 10th, 1881 and 
was made absolute on June 20, 1882, A: 
day or two afterwards she married her 
second husband with whom she had co- 
habited since she left her first husband, 
and the petitioner..was born on September 
8, 1882. The evidence satisfied the Court 
that he was the son of the second» husband, 
and the question of law then arose whether 
he was the legitimate son of his father, for 
although he was born in wedlock he was 
conceived at a time when his parentscould 
not lawfully have been married.” Sir Samuel 
Evans, President of the Probate Division 
answered the question in the affirmative. We 
have not been ableto get at the report of 
this case, but the case is discussed in 30 Law 
Quarterly at pages 153 to 157. The facts 
in that case are-ver¥y similar to the present 
and though the judgment in the case is not 
before us the conclusion arrived at by the 


learned President of the Probate Division - 


is on conformity with s. 112 of the Indian: 
Evidence Act. 

The decision in Rahi v. Govinda (4) has 
no application to the present case. In that 
case, the question was whether a person was 
the illegimate son of his father when his 
mother was not kept continuously by the 
father. As I have already observed, there 
is no question of illegitimacy in this case, 

(4) 1 B. 97; 1 Ind. Dee, (N. 8.) 65 


If Thirumani Thevan had not“; 
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Either the plaintiff is the legitimate son of 

Subramania Thevan or the legitimate son 

Thirumani Thevan. If his mother had not 

married Thirumani Thevan, the plaintiff 

. would be considered the legitimate son of 
Subramania Thevan. The words of the 
section have -to be given their proper 
meaning. The Legislatyre intended that if 
the mother. married again, the child born 
during the subsistence of a second mar- 
riage would be considered to be the child 
of the man whom the mother married again, 
Without going into the public policy of the 
law enacted in s. 112 it is sufficient to say 
that, if a person is born during lawful 
wedlock, heis the son of the husband of his 
mother. Itis open to those who say that 
the plaintiff is not the son of Thirumani 
Thevan to prove that Thiramani Thevan 
could not have had access to Pechiammal 
atany time when thé plaintiff could 
have been begotten. If a man marries 
a woman not knowing that she is 
pregnant, he could, by showing that he 
could not have had access to the woman 
‘when the pregnancy commenced, make out 
that the child is not his, But ifa person 
knowing that a woman is pregnant marries 
her,. thechild of the woman though immedi- 
ately born after the marriage becomes in 
law. his child unless the man proves that he 
had no access to the woman when he could 
have been begotten. The plaintiff, therefore. 
is the son of Thirumani Thevan and is 
entitled.to a share of his properties. 

In the result the appeal is dismissed with 
gosts. 

Waller, J.—This appeal raisesa question 
under s; 112 ofthe Indian Evidence Act. The 
facts found are these: Plaintiff's mother was 
married to one Subramania Thevan in Octo- 
ber 1903. She was divorced in June 1904 and: 
married Thirumani Thevan a month later. 
In September plaintiff was born to her, 
The question is whether, on these facts, 
plaintiff is to be regarded as the legitimate 
son of Thirumani Thevan. The District 
Munsif thought that he should be so regard- 
ed The Subordinate Judge held that he 
was the legitimate son of the first husband. 

' Krishnan, J., agreed with the District 
Munsif 


On the language ofs. 112, [think Krishnan 
J. is right. Plaintiff was born during the 
continuance of a vaild marriage between the 
mother and Thirumani Thevan and there 
is no proof of non-access during the material 
period. The argument contra is that a child 
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conceived during adulterous intercourse can 
never become legitimate even though the 
parents have been validly married before its 
birth. That was at one time the view of 
English lawyers and it appears to be still 
the law in France. In English Law, where, 
as aconcession, a child conceived before 
marriage as the result of a non-adulterous 
connection was regarded as legitimate 
if born after the marriage of its parents. 
The concession was based on a fiction 
which dated back the marriage to the 
conception, The fiction now, of course, 

is not applicable to the fruit of an adult- ° 
erous connection, for the parents could 
not lawfully have married at the time of 
conception. That, however, is not the law of 
India as stated in s, 112 of the Indian 
Evidence Act. Nor is it thé present Law 
of England [Vide Ingestre v. Attorney- 
General] a case of which we have got no re- 


_port, but which is commented on by an `ar- 


ticle in 30 Law Quarterly. Mr. Govindara- 
ghava lyer argues that it is opposed to Hindu 
Law but the Privy Council in Collector of 
Trichinopoly v. Lekkamani (3) decided that 
the English and Hindu Law do not differ in 
such matters, An Indian case has been 
referred to Nicholas v. Asphar (5). There the 
first husband diedin November 1841. The 
widow married again in December 1841 and 
gave birth to a daughter in April 1842, The 
learned Judge found that the daughter 
was the. legitimate daughter of the first 
husband. No doubt, she was born within 280 
days after the first husband's death, but the 
section requires that the widow should not 
have married. If she does, the presumption 
is that the child. is the legitimate child of 
the second husband. No doubt, that pre- 
sumption can be rebutted by proof of his 
non-access during the material period. If 
such proof be forthcoming another presum- 
ption would arise that the child was the 
legitimate offspring of the first husband. 
But with great respect, I do not think that - 
the learned Judge stated the law correctly 
when he said that “the presumption of | 
legitimacy arising from conception during 
a valid subsisting marriage is conclusive.’ 
The date of birth and not that of concep- 
tion is the test. In the case ofa dissolution 
not only must the birth be within’ 280 days 
but the widow should further not have 
te-married. I agree that the appeal should < 
be dismissed with costs. 

V, N. V. Appeal. dismissed, 


R. L. - 
(5) 24 O. 216; 19 Ind, Dec. (x. 8.) 810, 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
ORIGINAL Orvin Suir No. 1112 or 1924. 

July 7, 1925. 
Present:—Mr. Tyabji, A.V. C. 
TULSIDAS KESHOWDAS AND OTHERS— 
PLAINTIFFS, 
versus 
FAKIR MAHOMED AND OTHERS— 
DEFENDANTS. 

Evidence Act (I of 1872), ss. 40 to 44, 56, 57— 
Custom, proof of—~Judgment not inter parties, whether 
relevant—Instances, proof of-—Hindu law, applicabili- 
ty of—Joint family—Cutchi Memons, whether gov- 
erned by Hindu Law —Presumption—Burden of proof. 

The fact that two persons live in the same house 
does not make them members ofa joint family gov- 
erned by the Hindu Law. [p. 324, col. 2.] 

The Hindu joint family system is not known to the 
Cutchi Memons. Tp. 327, col. 1.] $ 

Where the head of a Muhammadan family carries 
on a business, the mere fact that junior members of 
the family join the business as they grow up would 
not make them partners in the business, nor the firm 
a business governed by the Hindu Law of family 
firms, [p. 324, col. 2.] 


In the case of Muslims the presumption is that they 
are governed by Muhammadan Law. [p. 323, col. 2.j 


Where a person asserts that Cuichi Memons are 
governed by the joint Hindu family law the burden 
lies upon him of proving the allegation by evidence, 
that is to say, by adducing evidence of actual in- 


stances in which that law has been followed. [p. 327, | 


col. 1. - 

Te judgment in one suit becomes relevant in an- 
other only if it falls within the provisions of ss. 10 to 
44 of the Evidence Act, unless the judgment contains 
an exposition of law, in which case under ss. 56 and 
57 of the Evidence Act the Court would take judicial 
notice of it in so far as it states what the law is. It 
does not follow, however, that even in ‘such a case 


statements of fact contained in the judgment become ' 


matters of which the Conrt will take judicial notice, 
[p. 325, col. 2.) 

The question whether a person has adopted a par- 
ticular custom is a question of fact, which must be 
proved like any other question of fact. That the 
.custom has been held to have been proved in a pre- 
vious suit between different parties does not affect the 
parties in a subsequent suit. Where, however, several 
suits havé been brought and a custom has been re- 
peatedly proved, the Court may take judicial notice 
of the fact that a certain class of people is governed 
-by the custom. Also when a custom has been very 
thoroughly proved in one case by a number of witnesses 
referring to many instances in which the custom has 
been given effect to, parties in subsequent cases may 
consider it a futile task to contest the decision in the 
previous case and to try to dispute what has been 
| proved so thoroughly in the earlier case, and they may 
admit that the decision in the previous case was 
correct and binding. [p. 326, col. 1.] 


Mr. Dingomal Narainsing, for the Plaint- 
iffs. 
Mr. E. V. Castollino, for the Defendants. 


J UDGMENT.—In this suit, the plaint-. 
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iff sues for a decree on two mortgage- 
deeds, dated 4th February 1918 and 
2ist July 1920, each for Rs. 12,500, the 
first of which was executed by the Ist 
defendant alone, and the second by 
the lst and 2nd defendants. The deeds 
purport to be executed by the manager or 
managers of ajoint Cutcht Memons family. 
In addition to the &s. 25,000 principal 
money the plaintiff claims Rs. 13,000 by 
way of interest. - 

The 2nd and 3rd defendants did not 
admit that the mortgages were duly execut- 
ed and registered, or that the full con- 
siderations passed which are recited’ in ' 
them. But after the plaintiff adduced his 
evidence’on these points, no doubt was left 
in my mind that he had proved his allega- 
tions, and the learned Pleaders rightly 
conceded that (subject to a point that I 
shall mention later) the suit must be decid- 
ed on the basis of:the mortgages having 
been properly executed for consideration. - 

The main question is whether the defend- 
ants other than the Ist defendant are 
bound by-the mortgages; the plaintiffs’ | 
contention was that-they are so bound, 
first because they are governed by the 
Hindu Law of joint families and of an- 
cestral trading family firms and conse- 
quently that the rights and liabilities of 


‘the parties in the transactions in question 


are to be determined in accordance with 
Hindu Law; and secondly, because it was 
alleged that the 2nd defendant had entered 
into partnership with the plaintiff and the 
3rd defendant. had under s. 247 of the 
Indian Contract Act been admitted to the 
benefits of partnership. 


The relevant facts are not many but a 


. good deal of evidence was adduced, and it 


might be desirable to state in some detail 


, the facts that have been proved, 


The ancestor of th family to which the 
defendants belong was Haji Kadirna son of 
Haji Sumar, He had a shop and business 
dealing mainly in boots, shoes, trunks and 
other articles; and seems to have prospered 
in his business. Kadirna had a brother 
Abdulla, and two sons Fakir Muhammad 


“and Nur Muhammad. Fakir Muhammad 
` is the 1st defendant. 


Nur Muhammad died 
on 13th December 1808, in the lifetime of 
his father. The 2nd and 3rd defendants 
Ibrahim and Ahmed respéctively are sons 
of Nur Muhammad, A third son- Yusuf 
died sometime before the suit and does not 
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oe - Pedigree. 
HAJI SUMAR 
KANG } 
(Haji Kadirno), Abdulla= 
- died in Yemmoobai, 
September 1915 Suit No. 333 of 1914, 
i . Yemoobai v. present 
‘defendants - 
for maintenance. Decree 
~ 22nd November 1915, 
for cise smal 
ai es Bachanbai, s. 334/14 Vs. 
Re - present defendants. 
ES nae { A 
Takir Mahomed, Nur Muhammad, 
(defendant (died 13th December 
_ No. 1.) 1908) 
= | | 
SAH eas . | 
ae se (brahim, defendant (Ahmed, 
No. 2). defendant 
No. 3). 


- here is in evidence before me a printed 
- notice, dated 3rd of March 1913 (Ex. 39) to 
` the effect that persons dealing with Fakir 
‘Muhammad, the ist defendant, must do so 
at their own risk and must not look to 
-Kadirno for any responsibility on account 
of Fakir Muhammad's: dealings. This is 
elied on by the 3rd defendant for showing 
‘that the Ist defendant Fakir Muhammad 
and hisfather Kadirno were not on good 
_terms and also for showing that the Ist 
‘defendant was of profligate character. I 
haveno doubt, after having seen the Ist 
defendant during a lengthy examination 
and cross-examination, that he is a person 
“of voilent and°intemperate habits; and I 
can well believe the evidence to the effect 
“that he terrorized over the female members 
of the family; and that the good natured 
_old man Abu Baker Sulaiman (Bx. 44)—he 
said he was 35, but he must be much more— 

. should prefer to take charge of his nephews 
rather than. leave them to the ‘tender 
-mercies of the lst defendant. The circum- 
. stances of the case, therefore, would make 
such a notice as Ex. 39, not atall improb- 
able from a prudent man such as Kadirno 
seems to have been. But such probabi- 
lities do not take away, from those who 
rely on documents, the necessity of-proving 
“them in the manner laid down in the 
Indian Evidence Act; and no proof such 
. as the law requires was given in this case, 


The evidence of the 8rd defendant who- 
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was four years old when-Kadirno died is 
quite insufficient for the purpose, I hold 


-that lik. 39 was not proved and will, there- 


fore, not refer to it any further. f 
At about the same-time we find that 


` Kadirno purchased a property in ‘Napier 


quarter for Rs, 15,000 and the property was 
transferred neither to his own name nor 
to that of his surviving son Fakir Muham- 
mad, but to the names of his three grand- 
sons, Ibrahim, Ahmed and Yusuf (Exs. 36, 
37 and 38). f 

Kadirno died on 9th of January 1915.- 
The lst defendant then took charge of the 


-business and shop and all the properties of 


his father, the 3rd defendant being a 
minor and the 2nd defendant not very 
much older, though the znd “defendant's 
age is not proved before me. Very soon 
after Kadirno’s death, suits appear to have 
been brought against the lst defendant by 
the female members of his uncle Abdulla’s 
family, who used to be taken care of by 
Kadirno while he lived. Two suits were 
mentioned to me, but the decree in only 
one suit has been put in evidence, This 
decree is dated 22nd December 1915, Ex, 17, 
The main point ofthis decree is that the 
plaintiff claimed against the defendants as 
members of a joint Cutchi Memon family. 


_She obtained.a decree for Rs. 2,000 as. 


arrears of maintenance and costs and in 
lieu of future maintenance. She would of 
course be excluded from inheritance by a | 
custom which is well recognized and her 
opinion that the Hindu Law applies to the 


-rest as it did to Werself is of little import- 


ance. - 
About a year after this decree, the Ist 
defendant on 17th November 1916, borrow- 


-ed Rs, 8,C00 from one Rewachand Keoomal. 


Exhibit 5 is a certified copy of the mort- 
gage then executed. A little more than a 
year after, follows the first of the two 
mortgages on which the present suit is 
based, viz., Ex 4, dated the 4th of February 
1918 under this mortgage, as I said before, 
Rs. 12,500 ate borrowed, payment of which 
is secured by a mortgage over the three 
properties mentioned therein. Two of the 
mortgaged properties, it is admitted, belong- 
ed to Kadirno in his lifetime; the third 
was the property in Napier quarter to which 
I referred above. 
It was argued that this third property 
was not Kadirno’s at all, but that of the 
three persons in whose name it was pur- 
chased. ButI think that in the absence of 
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anything to show that Kadirno- wished the 
property: to be a gift to his grandsons it 
must be taken to belong to himself. 

It was not long before Fakir Muhammad 
_ had need for more money and gn the 2156 

of July 1920, the second mortgage (Ex. 7) 
was entered into between the same parties 
as the first mortgage (Ex. 4) except that 
the 2nd defendant was also made a party 
to the second mortgage, and both the 
mortgagors the Ist and 2nd defendants are 
described in Ex. 7 as.managers of a joint 
Cutchi Memon family. . 

Only very small sums have been paid 
for interest under Exs.4 and 7, so that 
the plaintiff's claim of Rs. 38,000 includes 
the entire principal and almost all the 
interest that became due on these two 
deeds, 3 

With reference to the consideration for 
the second mortgage, Ex. 7, I said above 
that I would mention a point that had 
been made, It was argued for the defend- 
ants.that the interest due on the first mort- 
. gage, Ex. 4, was unpaid until the date of the 
second mortgage, Ex. 7; and that the 
amount due by way of interest, Ex. 4, was 
deducted-from the consideration paid for 
the second mortgage, in other words that 
the consideration of Rs. 12,500 for the 
second mortgage was paid only in part in 
cash ; and that the rest of if was not paid 


by the mortgagee but deemed to be receiv-- 


ed in payment of the interest due on the 
first mortgage. In proof of this allegation 
it was said that the sum claimed by way of 
interest on the first mortgage in para. 3 (d) 
of the plaint, viz., Rs. 5,687-8-0. was the 
‘exact sum due on the principal sum of 
Rs. 12,500 between the date of the second 
mortgage, Ex. 7, and the institution of the 
puit.. It was, therefore, arguéd, that to the 
extent that interest on the first mortgage 
accrued between the date of its execution 
and that of the second mortgage, the 
consideration for the second mortgage 
failed. Assuming that theingenuity of this 
argument was itself proof of the allegation 
of fact involved init, there is an obvious 
answer to it, which the learned Pleader for 


the second defendant candidly admitted - 


when. it was put to. him (so far as 

the third defendant is concerned, his li- 
` ability, if any, résts on quite other considera- 
tions as he is not a party to either mort- 
gage). The 2nd defendant, however, agreed 
in consideration for the advance made at 
the time of the-second mortgage-deed (Ex, 


TOLIDAS KESHOWDAS D, FAKIR MAHOMED. 


323 

7) to make himself liable personally and by. 
the security of his interest in the proper- 
ties mortgaged, for the re-payment not only 
of the amount then advanced by the plaint- 
if, but the amount outstanding, whe- 
ther by way of interest or capital on the 
previous mortgage and since consideration 
need not under the Indian Oontract Act 
proceed from the promisee tothe promisor, 
but may proceed.to an$ third party-money 


~ that was due on the first mortgage to which 


the second defendant was not a party, may 
well be made the consideration for the 
second mortgage to which the 2nd defend- 
ant was a party. 

On the 6th of August 1922 the 2nd de- 
fendant wrote to the plaintiff offering to pay 
off his share of the mortgage debt and 
desiring that the property should be releas- 
ed from the mortgage so far as his own 
interest was concerned. This offer was not 
accepted by the plaintiff. 

In these circumstances there is no doubt 
as to the liability of the lst defendant who 
was. the principal mortgagorin regard to 
‘each of the two deeds. There will, therefore, 
be a mortgage decree against him and 
against his interest in the mortgaged pro- 
perties. i 

But the positions? of the 2nd and 3rd 
defendants are different from that of the 
first and from each -others’. The 2nd de- 


fendant was a party to the latter mortgage ; 


the 3rd defendant was party to neither and. 
wasa minor until recently. It will be con- 
venient to consider the 3rd defendant's case 
first. . : 

The grounds on which the 3rd defendant 
is sought to he made liable are :, 

I. That the 3rd defendant was admitted to 
the benefits of the partnership under s. 247 
of the Indian Contract Act and his share 
in the family and partnership property was 


-bound by the debts binding on the part- 


nership. m 

Il. That the defendants are in all rele- 
vant matters governed by Hindu Law ; that 
they are members of a joint family and that 
the business was an ancestral family busi- 
ness ; that consequently the mortgages exe- 
cuted by the Ist defendant as manager of the 
family were binding on the 3rd defendant. 

As tothe first argument I think there 
are several clear. answers. 

(1) In the first place that was not 
the basis on which the plaint proceeds, I 
drew the attention of the plaintiff's Plea- 


der to this fact when he desires tọ raise 
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an issue on the point; and his conten- 
tion was that “the word ‘joint’ in 
para. 4 of the plaint means parinership; 
und that this point will come under issues 
Ncs. 7 and 8 and that these issues raised the 
point that they were partners.” Jam read- 
ing from my note of argument made at the 
time, the point certainly does not come 
within the wording of the plaint nor of any 
other issues. I did not immediately shut 
out the Pleader because, I thought, it would 
save time if I let matters remain at that 
stage, and if any evidence was offered in 
proof ofany fact not mentioned in the 
plaint, stop the evidence. , Butas a matter 
of fact subject to two arguments which 
will bemore conveniently dealt with later, 
no evidence was tendered or adduced 
which would prove that the 2nd defendant 
was taken into partnership, by contract, or 
that the 3rd defendant was admitted to the 
benefits of the partnership under s. 247° of 
the Indian Contract Act. Indeed as soon 
asthe Ist defendant took charge of the 
firm there were very few benefits to be 
derived from the partnership except the 
ability to mortgage its property for pur- 
poses not connected with the trade or 
business, . É 

(2) But I further think that these debis 
were hot for partnership purposes at all. 
“The. facts I have narrated make this per- 
fectly- clear. Kadirno not only left no 
‘liability against his firm, but it is in 
evidence that he was in a very good and 
prosperous condition at the time, of. his 
death (Exs. 36, 37 and 38) I do not overlook 
the statement ofthe Ist defendant ihat 
there was a liability of Rs. 1,000 -owing from 
‘Kadirno: at the time of his death ; but that 
statement was made as an afterthought, 
and may-be brushed aside with even less 
‘hesitation than most of the other statements 
of Fakir Muhammad. This witness impres- 
sed me in a very bade manner indeed ; and 
1. place extremely little reliance on any 
statement of his. As regards the credibili- 
‘ty of witnesses I must say the 3rd. defend- 
ant did not impress me as a very truthful 
witness either. f 


:(3) Then it was argued ata great length ` 


that asa matter of fact thé parties did 
live as members-of such a family and that 
if they did so it is proof that the Hindu 
‘Law of such families governs them.. But in 
the first place as I shall show more fully 
-later the Hindu joint family system is “not 
Known to the parties in suit or to the law 


kana ka a nawan 
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governing ‘them; and they cannot live 

jointly in the sense that that word is under- . 
stood in Hindu Law., The fact that two 

people live in a house does not make them ` 
members of ajoint family governed by 

Hindu Law. Strangers ceming and saying 

that the parties lived together and appear- 

ed tobe joint does not prove that they 

were joint in thesense of Hindu Law. More- 

over, I do not believe that the defendants 

Nos. 2 and 3 ever lived with Fakir Muham- 

mad at all; or that they were supported by 

him or out of the earnings of the shop as 

he says was the fact. The evidence of the 

old man Abubucker Sulaiman impressed 

meas being of much better quality than 

the oral evidence given in this case by the- 
other members of the family, and I am not 

prepared to accept the view that, asa matter 

of fact, thedefendants Nos. 2and 8 lived 

together with the Ist defendant asthey © 
would in a joint family in one house with 

common expenses. - : 

(4) Finally, as part of the argument it 
was contended that the 2nd and 3rd defend- 
ants acted as partners, and that their con- 
duct proved the jcint ancestral firms are 
part of the institution of Cutcht Memons. 

I can quite understand that when in a 


- family of the social position of the defend- . 


ants, thereis a flourishing business, the head 
of the family should desire the younger 
male. members to join his business . 
instead of finding out fresh modes of occu- 
pation asameans of livelihood for them. 
This would not make.them partners, nor 
the firm a business governed by the Hindu 
Law of family firm. But in the present, 
case Iam certainly not prepared to hold 
that these young people assisted at the 
family business. Indeed asI have already 
said it seems clear that the business was 
entirely neglected on the death of Kadirno 
and that there was little business in which 
the 2nd and 8rd defendants should partici- . 
pate, l 

Perhaps this is the proper occasion for 
referring to the evidence given by the lst 
defendant as to the sale of the shop to the 
2nd and 3rd defendants in 1920. If this 
transaction -could be held to be proved by 
the evidence of Fakir Muhammad, it would 
be a strong piece of evidence against the 
joint family theory. Ido not however rely 


on anything that Fakir Muhammad says, 


The promissory-note, Ex. 29,isno doubt 
produced by the 3rd defendant and it has 
been endorsed by Fakir Muhammad, J am 

f 
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unable to place any reliance on this part of 
‘the evidence, or on Fakir Muhammad’s 
evidence that he was paying salaries to his 
nephews for working as his servants in 
the shop, and I do not depend upon these 
statements for any of my conclusions. The 
learned Pleader for the plaintiff desired me 
to hold first that the alleged sale of the 
shop was not a sale but a. partition, and 
secondly that it took place notin 1920 but 
in 1921, I find,asI have said, no footing 
on which to ground my conclusions in 
regard to these allegations. 

‘II. The other leading argument in the 
suit requires more detailed consideration. 
The main part of that argument is based on 
an allegation of fact that the defendants 
have been customarily following the Hindu 
Law of joint family. That such a conten- 
tion in an allegation of fact and must be 
proved as such is explained in Kunhambi v. 
Kalanather (1) where the authorities are 
collected. 

It is obvious that such an allegation 
should have been clearly pleaded. But 
there is no allegation inthe plaint that the 
defendants had adopted by custom specified 
rules of Hindu Law on which the plaintiff 

. relies. All that the plaint contains having 
‘any bearing on this point consists of the 
statements “that the defendants through 
defendant No. 1 as the manager of the joint 
family and business borrowed from the 


. plaintiff and that all the defendants are. 


liable as the amounts were borrowed for 
their benefit and business and/or in order 
to pay the debts of their joint family as 
` they were all joint members of a Cutchi 
Memon family carrying on ancestral and 
or joint business.” 

No objection was however taken to de- 
fective pleading, and I shall not dwell on 
the point any further. 


The burden of proving such a custom or 
to put it more precisely, of proving that 


the parties (in this case the allegation is - 
that the Cutcht Memon community as a, 


whole) have consciously accepted as having 


the force of law, the rules of conduct im-. 


plicated in the alleged custom, and that 
their conduct has been based on such rules 


rests on those who assert the existence of’ 


the custom. This burdenis so placed not 
only on general principles, Abdul Hussein 


(1) 24 Ind. Cas. 528; 38 M, 1052; 16 M. L, T. 17; 27 
M, L. J. 156. 
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Khan v. Bibi Sona Dero (2). But becaise 
in this case there is a presumption that the 
parties being Muslims are governed by 
Muhammadan Law. ik 

The proof that is generally offered “in 
such cases is of witnesses who deposè to 
actual instances in which the alleged custom 
has been followed. In the present case, 
however, no evidence whatever of this fact 
was offered, and it was apparently con- 
sidered that the question had to be de- 
cided by reference to the decisions of the 
Bombay High Court in which, according 
to the plaintiff, the Court held that the 
parties then before the Court (being Cutchi 
Memons) were governed by the Hindu joint 
family Law. 

Assuming that there were decisions to 
the effect stated, still the decisions would 
be binding only upon the parties to suits in 
which they were given. Judgments inone ` 
suit become relevant in another only if 
they fall under ss. 40—44 of the Indian-Evi- 
dence Act, unless of course .where ‘the 
judgments contain expositions of the law; 
in which case under ss. 56 and 57 of the 
Indian Evidence Act the Court. takes judi- 
cial notice of the judgments in so far as 
it states what the law is and they need not 
be proved. It does not. follow that because 
as expcsitions of law the Court takes judi- 
cial notice of judgments, therefore, all state- 
ments of fact contained in any judgment 
become matters of which the Court will 
take judicial notice. And the question 
whether A has adopted a particular custom 
(and may consequently .be governed by it 
provided that the custom is not immoral 
or otherwise obnoxious to law) is as much 
a question of fact as whether A entered into 
a particular contract. . e 2 

These propositions may seem elementary 
but I am sorry to have to state them as 
the . prolonged proceedings in this suit 
were carried out, in absolute disregard of 
them. Not only was it assumed that ‘any 
statement in any previous judgment thatthe 
parties then before the Court were govern- 
ed by the Hindu Law ‘relevant and admis- 
sible in evidence in the present case pro- 
vided only that parties were’ Cutchi 
Memons in the previous suit; not only was 
it assumed that such statements in previ- 
ous decisions proved themselves, and that 


(2) 43 Ind. Cas. 306; 45 I. A. 10; 16 A. L. J. 17; 4 P, 
L. W. 27; 34 M. L. J. 48; 22 C. W. N. 358; 23 M. L. T. 
117; 27 C. L. J. 240; 1 P. L. R. 1918; 20 Bom. L. R, 
528; 45 O. 450; 12 65. L. R. 104 (P. C} 
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they could be read out asif the statements 


referred to matters of which the Court takes 
‘judicial notice; but it was assumed that 
those statements of fact that the parties 
thén before the Court had adopted certain 
customs were binding on the parties to this 
suit, with noless force than as if the pre- 
sent parties were th® parties in the previous 
suits. It could be only on such supposi- 
tions that it was argued before me that 
since in 1890 a Judge sitting in the - Insol- 
vency Court, Bombay, held that on the 
materials before him (consisting of some 
affidavits) he had to proceed on the basis 
that thé parties to those proceedings were 
governed by Hindu Law and since those 
parties were Cutchi Memons; therefore, now 
35 years after that decision the present 
_ parties must also be governed by Hindu 
Law because they are Cutchi, -Memons. 
That such a custom has been held to have 
been proved in a previous suit, between 
different parties does not affect the parties 
in A subsequent suit. Itis true that when 
several suits have been brought and a cus- 
tom has been repeatedly proved, the Court 
may take judicial notice of the fact that a 
certain class. of people is governed by the 
- custom Shivji Hasam v. Datu Mavji Khoja 
(3), Shanti Nath v. Gajanchand (4), (?) Ganga- 
bai v. Thavar Malla (5), In re Chenoweth (6), 
In re Matthews (7), Edelstein v. Schuler (8), 
and George v. Davies (9). 

It is also true that when a custom’ has 
‘been very thoroughly proved in one case 
by a number of witnesses referring to many 
instances in which the custom has been 
given effect. to, parties in subsequent cases 
- may consider it a futile task to contest 
the decision in the previous case and to try 
to. disprove what has. been proved so 
thoroughly in the earliar case; they then 
admit that the decigion in the previous 
case was correct and binding. Thus in 
Mir Abdul Husain Khan v. Bibi Sona Dero 
(10) custom was considered to be establish- 
ed by the Court when more than 200 in- 
stances were proved. But in the present 

3) 12 B. H. O. R. 282. 

W 15 A. 379. (?) 

(5) . 


p. 73, 

* (6) (1902) 2 Ch. 488; 71 L. J. Ch. 789; 86 L. T. 890; 
50 W.R. 663. : : 

(1) 0876) 1 Ch. D. 501; 45 L.J. Bk. 100; 34 L. T. 

24; 24 W. R. 378. 
(8) (1902) 2 K. B. 144 at pp. 155, 156; 71 L. J. K. B, 
519; 87L. T. 204; 50 W. R. 493; 7 Com. Oas. 172, 
~ ($) (1911) 2_K. B. 445; 80 L. J. K. B, 924; 104 L, 
T, 648; 55 5. J. 481; 27 T. L. R. 415, 

(10) 8 Ind. Oas. 897; 45. L. R. 88, . 
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instance, as proof of the alleged custom. 
Indeed were the law otherwise, if would 
-be disastrous. For then whenever any two 
members of a community brought a ‘suit 
one of them alleging that the community 
was bound by particular custom there would 
be legislation for the whole community de- 
pending on the’proceedings in that suit. ` 
< When I proceed, however, to consider the 
decisions on which the plaintiffrelies I find 
that in the reported decisions of the Bom- 
bay High Court a view quite opposed to 
the allegations of the plaintiff has been 
taken. i Aa 
“This matter has been considered with 
yery great care in several of the recent de- 
cisions particularly by Mr. Justice Beaman. 


But before I refer to the decisions of- 


Beaman, J., I shall refer tothe decision of 
the Court of Appeal in Haji Osman Haji 
Ismail v. Haroon Sallah Mahomed (11). In 
this case, the question was whether the 
vendor ofa certain property had made out 
a marketable title or whether the title was 
of so dubious a character that the vendee 
could not be required to complete the 
contract and; the question whether “the 


title was dubious depended on the question - 


whether or not the parties were governed 
by the Hindu joint family law. It was 


- strenuously argued that at any rate the law | 


was doubtful, and that the purchaser ought 
not to be made to take up property on 


the basis that the Muhammadan Law . 


applied since it was at least doubtful whe- 
ther the Hindu or thé Muhammadan Law 
applied. But the Court declined to act on 
that view of the law, The Judges fully re- 
cognised that it was open to the purchaser 
to adduce evidence showing that Cutchi 
Memons community were by custom govern- 
ed by a law other than Muhammadan Law, 
but in the absence of such evidence they 
were not prepared to hold that the Mu- 


hammadan Law did not apply. This is very: 


clear authority against the view pressed 
by the plaintiff. Far from considering the 
allegation that Gutchi Memons are govern- 
by the Law of Hindu joint families to be 
so clearly established as to permit the 
© Courtsto take judicial notice of it, the Court 
declined to consider it even as a possibili- 
ty throwing doubt on title based. on the 
ee that Muhammadan. Law appli- 
ed. 
(11) 68 Ind. Cas, 862; 47 B. 369; 24 Bom. L, R. 978; 
A. I. R. 1923 Bom. 148. ` i 


himself to the plaintiff as being 
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Then again there were two decisions by 


Mr, Justice Beaman in Jan Mahomed v. 


Datu Jaffar (12) and the Advocate-General 
of Bombay v. Jimbabai (13) in which he has 
examined in very great detail the whole 
law, and all the previous decisions affecting 
Cutchi Memons ; and-has emphatically come 


to the conclusion that in no single case ` 


was it alleged with the exception of In the 
matter of Haroon Mahomd (14) that Cutchi 
Memons were governed by the Hindu joint 
family law. Mdngaldds v. Abdul Razak 
(15) H in entire agreement with Mr. Justice 
Beaman’s view and the Legislature by 


passing the Cutchi Memon's Act hasin the’ 


opinion of the learned Judges who decided 
Haji Oosman Haji Ismail v. Haroon Saleh 
Mahamed (11) accepted this view. 

So that it is clear that if any person wishes 
to assert that Cutchi Memons are governed 
by the Joint Hindu Family Law he would 
have the burden of proving the allegations 
by evidence by adducing evidence of actual 
instancesin which that law has beer followed. 


He would have to meet the points on which ` 


the decisions to which I have referred have 


gone in which there are strong dicta to the’ 


effect that such a contention has never so 
far been raised with the single exception of 
In the matter of Haroon Mahomed (14) and 
never been proved. . 

With regard to the 2od defendant there 


is no doubt that he is bound by the second. 


mortgage because he was a party toit. It 
was alleged that he signed under com- 
pulsion or undue influence but there is no 
proof of these allegations. 

Ihave then to consider whether he is 
responsible under the first mortgage. I have 
no doubt that he is not responsible as a 
member of the joint family nor as a partner 


but after very careful consideration I think - 


that the 2nd defendant made himself res- 
ponsible for the previous debt at the time 
when the second mortgage was executed. 
It may be that he was partly under the 
impression that he was already bound by 
the first mortgage but whether that is so or 


not there is no doubt that he was con-~- 


tent to be represented and to represent 
res- 
. ponsible for the earlier debt. The earlier 
debt,was recited in the mortgage Ex. 7,and 


(12) 22 Ind. Cas. 195; 38 B. 449; 15 Bom. L. R. 
44 


(13) 31 Ind. Cas. 106; 41 B. 181; 17 Bom. L R. 799. 
(11) 14 B. 189; 7 Ind. Dae. (x. s.) 584. 
(15) 23 Ind. Uas. 565; 16 Bom. L. R. 224, 


TULSIDAS KESHOWDAS V. FAKIR MAHOMED, 


_ favour. 
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I may say, incorporated in the consideration 
for the latter. It was clearly for the second 
defendant to have come forward’ and 
explained these facts if it was possible to 
explain them; to show that he “was” not 
responsible for the representation made in 
his own deed,and that the plaintiff, not- 
withstanding that he acted on the repre- 
sentation made by thg Ist and 2nd défend- 
ants,and on the strength of it advanced large 
sums to the Ist and 2nd defendants, was 
still to be deprived ofthe charge that was 
created by these deeds. The 2nd defendant 
did not appear to take upon himself the 
burden; and.I have very little doubt, in my 
mind, that he preferred not to come into 
the witness- box as he was afraid that if 
he did so various matters would come out 
in evidence which would not be in ‘his 
T cannot shut my eyes to the fact 
that the plaintiff in all honesty advanced 
these sums, and that he, for his part, believ- 
ed that he made what heconsidered to be 
the family property responsible for. his . 
claim. It. was the duty of the 2nd defend- 
ant to disillusionise the plaintiff of these 
facts and to make it clear that he was not 
bound by the Ist defendant’s previous acts 
that there was no person in the position of a 
managerof the joint family property amongst 
themand that the plaintiff must look to 


“the ist defendantalone for the previous 


debt. Instead of doingso the 2nd defend- 
ant described himself and the Ist defend- 


‘ant as the- members of a joint Cutchi 


Memon family and as managerg of the 
family property, and made himself liable 
for the previous debt as part of the con- 
sideration for the second advance of 
Rs. 12,500. I think in these circumstances 
to allow him. now to turn round would be 
to make it permissible for persons to appear 
as holding one status when a transaction is 
entered into and another when covenants. 
are sought to bæ enforced. I, therefore, 
think that the 2nd defendant must ‘be res-.- 
ponsible for the debts on both the mortgages 
and his share in the properties will-be liable 
for them. The 2nd defendant will pay pros 
portionate costs to the plaintiff, 

I am clearly of opinion, therefore, that the 
3rd defendant is not governed by thelaw 
which governs Hindu joint family property. 
In view of.the finding at which I have 
arrived and the law to which I have referred 
it seems to me clear that there cannot be 
decree against 3rd defendant or against his 
interest in the property and k fhal order 


var 
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that the suit ‘against the 3rd defendant be dismissed with costs. a a ee” 


My answers to the i issues are:—~ 
“For the 2nd defendant,—1, 


Are the defendants members of ajoint family? Does | 


the law of joint familiés apply to them? 


A 

2 

e A. 
woa 
A 

4 


In the negative. a 

Did the business of Kadirno descend upon the defend- 
ants as a joint family business ? SE 

In the negative: i f 

. -Was the defendant No. 1 empowered to aguna Tst 
angan on behalf of defendant No. 2? : 


at 


Did defendant No. 2 receive any consideration for the : 


second mortgage ? 


re Yasatore | 


‘For 3ra defendant, 


igh ao t 


Both in the negative. - i G 
|. T _ Were defendants Nos. 1 ang 2 ‘authorised to execute 
NK the mortgages on behalf of defendant No. 3? ae 
. Inthe negative. 
v Did defendant No. 3 receive ány consideration ` for 
eithër of thè mortgages; or were they for his benefit ?, 
In the negative, _ 
‘Is any sum, and ifso, what due to the plaintiff? i 
The sum claimed as against lstand 2nd defendants, 


Yés. To the extent appearing i in my ‘judgment. 
(1) above | 
2 


we 


"Dave 


and against their share of the property. 


Are the mortgages duly executed P 
Yes 


Isthe defendant No. 2 liable on the first mortgage l 


because he has ratified and adopted it. 


Yes. 


A. : 
f Thé guit will, E A be dismissed with’ costs against 3rd d and 
“against the Ist and 2nd defendants there will be the usual preliminary mortgage- 


“decree; - «| ats 
oe i 


Suit dismissed. 


[. z re —— 


LAHORE HIGH COURT. 
‘MirsosuAnzovs ‘First Crs APPEAL 
ia No: 2665 oF 1925. - 
aes a ` February- 15, 1926. 
© Present:—Mr. J. ustiee Dalip Singh. 
sage MIRI MATL-—PLAINTIRE— APPELLANT 
sie ” versus 
F KANSHI PRASAD AND ANOTHER— 
72-0. DREENDANTS— RESPONDENTS, 
Guardians and Wards Act(VIIT of 1890), s. ?—Minor 
“holding ‘fixed deposit in Bank—Father's application 
to satisfy Bank’s demand for certificated guardian—- 
Resistance by another claimant of deposit—Appoint- 
ment of father as guardian. 


A father who. basis his application to be appointed 
guardian of the person and property of his minor son 
on the ground that the’ minor holds a fixed deposit in 
a Bank and the Bank would not pay the money to the ` 
‘applicant without a certificate of guardianship, should 
be appointed guardian if the minor has prima facie 


` be tiie owner of that very deposit receipt 


claim to the deposit, notwithstanding that his applica- 
‘tion is being resisted by another person conma, A 
col. 1.| 


Miscellaneous appeal from an order óf the 
District Judge, Delhi, “dated the a 
August 1925. 

Mr. Shamair Chand, for the Appellant 

Lala Nanwan Mal, for the Respondents. 


JUDGMENT.—This is an appeal from 
an order of the learned District Judge, 
Delhi, rejecting the application of the. 
father of the minor to be appointed guard- 
ian of his person and property. The ap- 
plication was based on the ground that 
the minor held in his name‘a fixed deposit. 
of Rs. 5,000 inthe Central Bank.of India 
and thatthe Bank would not pay the money 
to the applicant without a certificate ` of 


Hi 
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by one Kanshi Parshad, the maternal uncle 
of the minor. The real point at issue bet- 
ween the parties. seems to be as to the 
ownership of this deposit receipt! The de- 
posit receipt was entered in the names of 
Diwan Devi Parshad, the maternal grand- 
father of the minor, and of the minor and 
is payable to either or survivor. The real 
point seems to be that the father of the 
minor wishes to get that money on behalf 


of the son, andthe maternal uncles resists. 


the application because they claim that the 
deposit receipt belongs .to them. Now, 
prima facie as the receipt is payable to 
either or survivor on the death of Devi 
Parshad, the legal interest would pass to 
the minor, but at any rate, it is obviously 
for the welfare of the minor that he should 
not be compelled to bring a suit as regards 
this deposit receipt and it should be left 
to the parties to establish their title to this 
receipt in acivil suit. I, therefore, consider 
that it is not necessary to decide to whom 
this deposit receipt really belongs. It 
is sufficient that the minor has prima 
facie a claim to it and his father in apply- 
ing for guardianship of the minor is obvi- 
ously endeavouring to satisfy the Bank’s 
demand for the certificated guardian of the 
minor being in existence, I, therefore, con- 
sider that the application of the father 
should be granted and if it is considered 
that the father is likely to waste the money 
itis open to the learned District Judge to 
restrict the father in his dealings with the 
deposit receipt. Before the appellant con- 
cedes that the application to be made a 
guardian may be granted and restriction 
be placed upon dealings with the deposit 
receipt. 

I accordingly accept the appeal and 
- direct “that the father be appointed guard- 
ian. The learned District Judge will 
take the necessary security from him and 
will also place any such restriction as 
may be necessary forthe benefit of the 
minors. 


R. L, Appeal accepted. 


BACHU UPADYA V. PERBHY. 
guardianship. The application was resisted ` 
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OUDH CHIEF COURT. 
Second Civin APPBAL No. 295 or 1924. 
January 6, 1926. 
Present:—Mr. Justice Raza. 
BACHU UPADYA—Dersenpant— 
APPELLANT 

versus 
PERBHU AND OTHERS—PLAINTIFFS— 
RESPONDENTS. 

Mortgage—Redemption postponed for 90 years— 
Clog on redemption. 

Where a usufructuary mortgage contains a covenant 
postponing redemption for 90 years and thereis a 
deed of further charge of the same date carrying 
interest at 25 per cent. per annum while the income of 
the property is very small and further the effect of 
postponing redemption would be to compel the mort- 
gagor to pay ten times the amount of the principal 
money at the time of redemption, the covenant oper- 
ates as an unreasonable clog on the equity of redemp- 
tion and cannot be enforced. [p. 330, col. 1.] 

Mathura Prasad v. Harakh Narain, 53 Ind. Cas. 770; 
60. L.J. 474; 220. 0.191; 1U. P. L. R. (0.) 88, 
referred to. 

Appeal from the judgment and decree of 
the Additional Sub-Judge, Gonda, dated the 
23rd April 1925, modifying those of the Pro- 
bationary Munsif, Gonda, dated the 30th 
April 1923, f 

Mr. Radha Krishna for Mr. Aditya Prasad, 
for the Appellant. i 

Mr. Moti Lal Saksena, for the Respond- 
ents. ; f 

J UDGMENT.—This appeal, which is a 
mortgagse’s appeal, arises out of a suit for 
redemption of a 2-pies share in village 
Dari Chaura, District Gonda. 

The mortgage was executed by one 
Musammat Phuljhari in favour of the de- 
fendant No. 1 (appellant) for Rs. 100 on 
the 6th January 1911. It was a mortgage 
with possession for a term of 90 years and 
no redemption was to take place before 


‘that period. A deed of further charge was 


also executed by Musammat Phuljhari on 
the same date for Rs. 50 bearing interest at 
25 per cent. per annum. f 
Musammat Phuljfari died some years 
ago leaving a daughter, namely, Musammat 
Kalpa. There was a family seftlement bet- 


. ween Musammat Kalpa and the plaintiffs- 


respondents as evidenced by the deed 
dated the 13th June 1921. The plaintiffs 
became entitled to the property in suit 
under that deed. They’sued to redeem the 
mortgage on payment of Rs. 150 or such 
sum as might be fixed by the Court. The 
eee was instituted on the 11th September 

The claim was resisted by the mortgagee 
on various grounds of which only one is 


VT 
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material to this appeal. That ground is 
that the suit is premature. Both the lower 
Oourts have held that the suit is not pre- 
mature and that the plaintiffs are entitled to 
redeem the property in suit. The first 
Court allowed redemption on payment of 
the principal money only (Rs. 150). The 
lower Appellate Court allowed redemption 
on payment of the, principal plus interest 
at 6 per cent. per annum on Rs. 50 (the 
principal money due on the deed of further 
charge), The mortgagee has now come to 
this Court in second appeal. f 
The pleas which have been actually pres- 


.sed before me are these:— . 


1. The term of $0 years by itself is no 
clog on redemption and hence the mortgage 
must stand, and ' 

2 full interest should be allowed to 
the mortgagee on the deed of further 
charge, if redemption is allowed. ~ 

I think the lower Courts were perfectly 
right in holding that the covenant postpon- 
ing redemption in this case is unreasonable 
and oppressive and intended to fetter the 
tight to redeem. Both the deeds which 
were executed on one and the same date 
should be read together. The deed of 
further charge provides for payment of 
interest at 25 per cent. per annum. The 
principal and interest were to be paid in a 
lump sum at the time of redemption. The 
income of the property is Rs, 7-8-0 per 
annum only and the value of the property 
comes to Rs. 250. After 90 years the mort- 
gagee could claim Rs. 160 principal and 
Rs. 1,125 interest. Thus to get the pro- 
perty worth Rs. 250, Rs. 1,275 at least would 
be required .to be paid. There might be 
some increase in the income of the property 
but the mortgagor cannot claim to share it. 
I am afraid the deed of further charge was 
obtained by the mortgagee with the object 
that the mortgagor might not be able to 
redeem the property any how. It should 
also be borne in mind,that the mortgagor. 
was an illiterate woman. Where a usufruc- 
tuary mortgage deed contained a covenant 
postponing redemption for 90 years and fur- 
ther required the mortgagor to pay double 
thé amount of the principal money at the 
time of redemption; and it was found that 
the profits of the mortgaged property were 
very small, it was held that the covenant 
operated as an unreasonable clog on the 
equity of redemption and could not be 
enforced except in so far as it allowed the 


mortgagee reasonable interest to make’ up 


ie 


- 
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the deficiency in the profits, from the date 
of the'mortgage till the date of redemp- 
tion claimed by :the mortgagor within the 


fixed period [see Mathura Prasad v. Harakh 


Narain ¢1).] The appellants contention 
that the suit is premature was properly 
rejected by the lower Courts and cannot be 
accepted by this Court. 7 

The next question is what interest should, 
be allowed to the mortgagee. The learned 
Subordinate Judge has allowed interest at 
6 per cent, per annum on Rs. 50 from the 


‘date of the mortgage tothe date of realiza- 


tion. I have already observed that the 
income of the property is .Rs. 7-8-0 per. 
annum only. I do not think that the inter- 
est claimed by the mortgagee is excessive 
under the circumstances of the case. The 
interest -together with the income of the 
property amounts to Rs. 20 only. There is . 
no reliable evidence on record to show that 
the contract was induced by ary undue 
influence or that the mortgagee was in a 
position to dominate the will of the mort- 
gagor. The rate ofinterest should not, [think 
be reduced under these circumstances. I 
would allow interest at 25 percent. perannum 
on Rs. 50 from the date of the deed of | 
further charge till realization. No other 
point remains to be decided in this appeal. 

The result is that the appeal is partly 
allowed and the decree of the lower Appel- 
late Court is modified. The respondents 
must pay into Court Rs. 150 together with 
interest at 25 per cent. per annum on Rs. 50 
from the date of the deed of further charge 
till the date of realization, The amount 
should be desposited in Court within six’ 
months from this date. Parties will pay 
and receive costs in proportion to their 
success and failure in this Court and the 
lower Appellate Court. The order of the 
first Court as to costs in that Court ‘shall 
stand. If the amount (priucipal and inter- 
est) is not paid on or before the 6th July 
1926, the mortgaged property will be sold. 

G. H. ` Appeal partly allowed. 

(1) 53 Ind. Cas. 770; 6 O. L. J. 474; 220. ©. 191; 1 
U. P. L. R. (0.) 88. ` 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
< J. MISOELLANEOUS Case No, 331 or 1923. - 
“September 22, 1923., < 
Present:—Mr. Rupchand Bilaram, A. J. C. 
-In re NARAINDAS SUNDERDAS. 
Ex parte Tan OFFICIAL RECEIVER. 
Provincial Insolvency Act (V of 1920), ss. 4, 68, 
54—Transfer effected by consent decree—Insolvency 
Court, whether can go behind such decree-—Maxim 


“expressio unius est exclusio alterius,” applicability 
5 $ 


1 owe 


Section 58 of the Provincial Insolvency Act applies 
to a.ttansfer effected by a decree of the Court. Sec- 
tion 54 of the Act cannot be read as implying the con- 
trary. ` [p: 331, col. 2.7 ` 

A consent decree has no greater sanctity than a 
contract between the parties and the Insolvency Court 
has jurisdiction to examine the proceedings to satisfy 
itself if such decree .were result of a bona fide contest 
between. the parties and this jurisdiction can be exer- 
cised in cases ‘falling under s. 53-of the Provincial 
Insolvency Act. [p. 332, col. 17] 

“I a case falls under s.54 of the Provincial In- 
Solvency “Act, the question. for consideration by the 
Court is as to the dominant motive ofthe debtor, 
whereas if s. 53 of the ‘said Act applies, the law re- 

. quires that whatever be the dominant motive of the 
transferor, if the transferee himself has acted in good 
faith, he comes within the exception tothe rule con- 
tained in the said section. [p. 331, col. 2; p. 332, col. 1] 

Mackintosh v. Pogose, (1895) 1 Ch. D. 505; 64 L. J. 
Ch. 274;- 13 R. 254;°°72 L. T. 251; 43, W. R. 247; 2 
Manson 27 and Official Assignee of Madras v. Annapu- 
ranamal, 20 Ind. Oas. 901; 14 M. L. T. 150, referred 
to. ` ` : . 

The maxim “expregsio unius est exclusio alterius” 
is often avaluable servant but a dangerous master to 
follow in the construetion of Statutes and documents. 
It should be applied with great caution and more so 
when interpreting two different sections of a Statute 
providing for different contingencies. |[p. 331, col. 2.] 
© Colquhoun v.. Brooks, (1888) 21 Q. -B. D. 52 at p. 65; 
57 L. J. Q. B. 439; 59 L. T. 661; 36 W. R. 657; 52 J. P. 
645, relied upon. ` * E - 

Application under s. 53, Provincial In- 
solvency Act. , i : i 

Mr. Dingomal Narainsing, for the Ap- 
plieant.. 

Mr. Dipchand 
nent. ; 

JUDGMENT.—This is an application 
under s. 53 of the Provincial Insolvency Act 
for setting aside firstly a transfer out and 
out of an undivided share of the insolvents 
Valabdas and Sunderdas in theirresidential 
house at Shikarpur and secondly a transfer 
by way of mortgage of their half undivid- 
ed share in their Karachi property to 
secure a payment of acertain amount said 
to be payable by them. 

Both the transfers are in favour of their 
mother Satbhamabai and are said to have 
been effected. with the intent to defraud 
their creditors by ‘means of a: collusive re- 


Chandumal, for the Oppo- 
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ference and award filed in the Shikarpur 
Court followed up by a consent decree. The . 
other half share in the residential house at 
Shikarpur is saidto have been mortgaged 
by the insolvents to their aunt Lachmibai 
by a regular mortgage-deed with the like 
intent. The validity of the mortgage in 
favour of Lachmibai was put in issue in a 
separate application being J. Miscellaneous 
No. 329 of 1923, in which I have delivered 
judgment to-day. Most of the evidence led 
in that application has been treated as evi- 
dence in this application. 
Mr. Dipchand has on behalf of the op- 
ponent raised a preliminary objection to 
the maintainability of this application on 
the ground that a transfer effected by a 
decree of the Court is not within the con- 
templation of s. 53. He has relied on the . 
provisions of s. 54 of the Act which confer ` 
express jurisdiction on the Insolvency Court 
to déclare as void any proceedings taken 
or suffered by a person unable to pay his 
debts with the object of giving fraudulent 
preference to any one of his creditors. He 
has contended that if the three months’ time 
*prescribed by that section has expired, the 
remedy of the Official Receiver is by a 
regular suit, and has relied on the maxim® 
“expressio unius est exclusio alterius.” The 
point raised by him is, however, concluded 
by the recent Bench ruling of this Court 
in. Miscellaneous Appeal ‘No. 36 of 1924 
Official Receiver v, Alimchand. ‘I may add 
that the maxim relied on by Mr. Dipchand 
is not of general applicability and can 
only be applied with great caution and 
more so when interpreting two different 
sections of a Statute providing for different 
contingencies. As observed:by Lopes, L. J., 
in Colquhoun v. Brooks, (1) this maxim is 
often a valuable servant but a dangerous 
master to follow in the construction. of 
Statutes and documents. This maxim has ~ 
no application in the circumstances of the 
present: case. Section 54 deals with a 
fraudulent preference by the debtor himself 
‘and the question for consideration of the 
Court is as to his dominant motive only. It 
specifies the transactions which are declar- 
ed void where such dominant motive is 
proved, Section 53, on the other hand, de- 
clares all transfers void providéd they are 
within two years ofthe order of adjudica- 
tion, except transfers made in consideration 
of marriage or made in favour of a purchaser 


(1) (1888) 21 Q. B. D. 52 at p. 65; 57 L. J? Q. B. 439: 
59 L, T. 661; 36 W. R. 657; 52 J. P. 645, i 
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or incumbrancer for valuable consideration 
and in good faith. In the latter case the 
law requires that whatever be the dominant 
motive of the transferor if the trans- 
feree himself has acted in good faith 
it comes within the exception. Mackin- 
tosh v. Pogose (2) referred to with approval 
by: White, CO. J., in Official Assignee of 
Madras v. Annapuratamal (3). The general 


words ins. 53 declaring all transfers void . 


subject to certain exceptions cannot, there- 
fore, be controlled by the specific mention 
of certain transfers which are declared void 
by s. 54. It would further appear that a 
consent decree has no greater sanctity than 
a contract between the parties andit could 
not. have been the intention of the Legis- 
Jature to deprive the Official Receiver of the 
trustee in bankruptcy of his cheap and 
speedy remedy of moving the Insolvency 
Court to do justice between the ‘parties in 
cases where the debtor has resorted to the 
device of not only deceiving his creditors 
but deceiving the Court by submitting to 
a decree when there was tio real consent 
between the parties. Section 4 of the Act 


vests-in the Insolvency Court the power to? 


‘decide all questions which the Court deems 

‘expedient or necessary for the purpose of 
doing complete justice or making a com- 
plete distribution between the parties. 
Insolvency Courts both, here and in Eng- 
land have invariably exercised jurisdiction 
of examining the proceedings leading upto 
consent decrees to satisfy themselves if such 
decrees were result of a bona fide contest 
between the parties or not and thereis noth- 
ing to show that the Legislature intended 
to deprive the Insolvency Court of exercis- 
ing the jurisdiction under s. 53 of the 
Provincial Insolvency Act. . 

On the merits, I have no hesitation in 
holding that the reference and the award 
are bogus and were resogted to as a means 
of preventing the property dealt with by 
the award from being made available for 
the general body of creditors. 

[The learned A. J. O. here went ex- 
haustively into the evidence and conclud- 


The burden was on the opponent to prove 
that the transfer in her favour was for 
valuable consideration and that she did 
not act in bad faith. She has failed to 
prove either and she must, therefore, fail. 


(2) (1895) 1 Ch. D. 505; 64 L. J. Ch. 274; 13 R. 254; 
121.. T. 251; 43 W.R. 247; 2 Manson 27, 
(3) 20 Ind: Gas. 901; 14 M. L. T. 150, 
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I allow the application -of the, Official 
Receiver -with costs and declare that the 
transfers in her favour are void. If she has 
any claim for maintenance she can apply to 
the Official Receiver. b 

P. B. A. 


Application allowed, 
N. H. ' 





OUDH CHIEF COURT. 
Srconp Civiz APPBAL No. 358 or 1924, 
January 22, 1926. 
Present:—Mr. Justice Ashworth. 
BAQRIDI AND o1HERS— PLAINTIFFS— 
APPELLANTS 
versus 
RAHIM BUX—Derenpant—ReEsPonDENT. 

Evidence Act (I of 1872), s.57—Oudh Laws Act 
(XVIII of 1876), s. -Custom in Oudh—Right of pri- 
vacy—J udicial notice—Construction of windows—Pre- 
sumption. E 

A customary right of privacy exists in the province 
of Oudh and is well-established by long usage and a 
Court in Oudh may take judicial notice of the existence 
of such a right. [p. 333, col. 1.]- or 

Gokal Prasad v. Radho, 10 A. 358; A.W. N. (1888) 
135; 6 Ind. Dec. (N. s.) 241, referred to : 
~ Whenever a new wall is built overlooking the 
courtyard of another person, and such wall contains 
windows (not in existence in the wall before recon- 
struction) the initial burden of proofis on the person 
constructing the wall to show that the windows are 
not of such a character as to invade the privacy of the 
person into whose courtyard they look.’ This pre- 
sumption that windows must cause an invasion of 
privacy can be rebutted by showing that no one can 
look out of the windows. [p. 333, col. 2.] See 

Appeal from a decree of the District 
Judge, Sitapur, dated the 29th April 1924, 
confirming that of the Additional Munsif; 
Sitapur, dated the 27th February 1924. 

Mr, J.P. C. Bhattacharji, for the Appel- 
lants. : > 

Mr. Ghulam Husain Naqvi, for the Re- 
spondent, . ‘ 

JUDGMENT .—This second civil appeal 
arises out of a suit brought by the plaintiffs- 
appellants for demolition of a certain wall 
built by the defendant, and restoration of 
the site thereof to the plaintiffs. Alter- 
natively, there was a claim for the closing 
up of seven windows of skylights in the 


-wall built by the defendant. Both the 


Courts rejected the suit so far as the first 
relief was claimed, and no question in 
respect of that decision arises in this appeal. 
As regards the second relief, the Additional 
Munsif of Sitapur who was the Court of first . 
hearing decided that none of these windows 
or skylights had existed in the wall before 
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it was re-built by the defendant, and he 
also found that the existence of the windows 
in spite of. their position, 64 feet from the 
ground in the case of the four lower 
windows, and 6 feet from the floor in the 
case of the upper story windows, did con- 
stitute a substantial invasion of the plaint- 
iff's privacy, In appeal the District Judge 
does not record adefinite finding whether he 
agreed with the Munsif that there had been 
no windows in the wall before re-construc- 
tion. He considered the matter immaterial. 
He held that the invasion of privacy by the 
opening of windows was not an actionable 
wrong in the absence of a definite establish- 
ed special usage or custom. He also ex- 
pressed the opinion that in any case the 
windows were at a sufficient height from 
‘the ground and the floor to prevent their 
occasioning substantial invasion of the 
plaintiff's privacy. 

In appeal the appellant's Counsel case is 
substantially as follows: There isa custom- 
ary right of privacy prevailing in these 
Provinces which is so well-established 
and known, as not to require proof, in any 
case, by ‘a party setting it up (for the Court 
itself may take judicial notice of the 
custom), that the opening of the windows 
in itself raises a presumption of invasion of 
the right of privacy, and that there was no 
evidence adduced by the defendants to 
rebut such presumption. 

The first point that arises is whether 
there exists a customary right of privacy 
in the Province of Oudh. The existence of 
such a customary right of privacy wasaftirm- 
-ed by the Allahabad High Court in the 
well-known ruling Gokal Prasad v. Radho 
(1). The custom was there stated to exist 
throughout the North West Province, 
which, of course, included the Province of 
Oudh. No decision of the. late Judicial 
Commissioner's Court has been cited, but 
in face of the decision referred to above, 
1 infer, from the fact that no Oudh decision 
is cited by either side, that the Allahabad 
decision has been followed. In any case, 
it is my own belief that this custom of 
privacy is so well-established in these Pro- 
vinces that no one would think of denying 
it. The next point that arises is whether 
the plaintiff should have set up the exist- 
ence of this custom and proved it and whe- 
ther the lower Court was entitled, in the 
absence of it, to take judicial notice of it. 

> ‘10 A 358; A. W. N, (1888) 135; 6 Ind. Dec, (N. 5.) 
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Under s. 4 of the Oudh Laws Act, XVIII 
of 1876 itis enacted that all local usages 
shall be regarded as valid unless they are 
contrary to justice, equity or good con- 
science, or have been declared void by any 
competent authority. Local usages are, by 
this section, made part of the law of Oudh. 
Section 57 (1) of the Evidence Act requires 
a Court totake judicial notice of all laws 
in force. It is possiblé that in that section 
“laws” means only “Statutes”, but it has 
frequently been held thats. 57 is not ex- 
haustive as to the facts of which a Court 
may take judicial notice, and it is too late 
in the day now to maintain the contrary. I 
am ofthe opinion that the Court of first 
hearing was entitled to take judicial notice 
of the existence of this customary right of 
privacy. i ; 

The next point is whether the lower 
Appellate Court wasjustified in finding that, 
whatever the law as to the maintainability 
of the custom was, the facts did not show 
a substantial invasion of the right of 
privacy. The passage in the judgment of 
the lower Appellate Court in question is as 
follows :— 

“In any case the windows in the lower 
story are shown by the amin's plan ‘to be 
63 feet and those in the upper story 6 ‘feet 
from the floor. In these circumstances, 
there is, in my opinion, ino substantial in- 
vasion of the plaintiff's privacy, at all.” 

Now it appears to me that whenever a 
new wallis built overlooking the courtyard 
of another person, and such wall contains 
windows, (not in existencein the wall before 
re-construction, a point with which I will 
subsequently deal), the initial burden of 
proof is on the person constructing the wall 
to show that the windows are not of such 
a character asto invade the privacy of the 
person into whose courtyard they look, This ` 
presumption that windows must cause anin- 
vasion of privacy can berebutted by showing 
that no one’ can took out of the windows. 
The lower Appellate Court has shown 
that they are 63 feet and 6 feet respectively 
from the ground and floor,I consider that this 
does not constitute sufficient evidence to re- 
but the presumptionmentioned,and this was 
the opinion of the Court of first hearing, who 
believed a witness, who spoke to the effect 
that the windows would be used by a person 
standing on some article. I am in this case 
the more disposed to hold that the deci- 
sion of the lower Appellate Court on this 
point cannot be regarded as a ‘decision 


i 
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of fact binding on me, because it is very 
doubtful that the lower Appellate Court 
would have taken this view of the matter 
if it had not held the claim untenable on 
legal grounds. . 
There remains the question whether the 
plaintif ought to havs proved affirmatively 
that there had been no windows in the wall 
before its re-construction by the defendants. 
Whether or no the ihitial burden of proof 
lay on the plaintiff to prove the negative is 
immaterial in view-of the evidence. The 
defendant was not able to produce evidence, 
which the Courtof first hearing believed, 
to prove the pre-existence of the windows. 
The plaintiff, however,was ableto show that, 
in their application to the Municipal Board 
for re-construction, the defendants did not 
‘show ‘the existence of the skylights and 
windows in question, and the Municipality 
objected to the opening up ‘of these seven 
windows as being without their permis- 
sion. This fact, in my opinion, was rightly 
held by the Court of first hearing to go 
strongly against the existence of the win- 
dows. If the windows had existed, it would 
only have been necessary for the defendants 
to state so, to get the sanction of the Board 
to their being made anew. b 
For the above reason, Iallow this appeal 
and restore the decree of the Court of first 
hearing. The plaintiff-appellant will also 
get his costsin the lower Appellate Court 
and in this Court. 
TG. Hi 
N. M, 


Appeal allowed. 


LAHORE HIGH COURT. 
Lerrers Patent APPEAL No. 45 or 1925, 
November 23, 1925. 
Present:—Sir Shadi Lal, Kr., Chief Justice, 

í and Mr. Justice Be Rossignol. 
ABDUL KHALIQ—DEFENDANT— ` 
APPELLANT 
Versus . 

FATEH MOHAMMAD, minor, son oF 
MITHA, Turoucs JINDA KHAN— 
PLAINTIFE No. 2 AND ANOTHER—DEFENDANTS 

ae — RESPONDENTS. 

Muhammadan Law—Gift, when completed—Inten- 
tion of donor—Gift by father to minor child—Posses~ 
sion, transfer ofi x i . 

Under the Muhammadan Law the answer to the 
question whether there was a completed gift. depends 
upon the jntention of the donor which may be de- 
duced from his-conduct at the time of the execution 


t 


- ABDUL KHALIQ V. FATEH MOHAMMAD, 


_ 1924, printed as 92 Ind. Cas. 479. 
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of the deed of gift and subsequently. Where there is 
no bona fide intention on the part of the donor to 
divest himself in presenti of the Property and confer 
it upon the donee, there is no completed gift.” _ 
Where the donee isa minor and the donor is his 
father, the donor on the completion of the gift must 
be held to hofd the property gifted on behalf of the- 
donee but before this presumption can be -raised the 
donor must do all in his power to give- formal seizin 
of the property gifted to the donee. If there is a 
document he Should register it, if there is no docu- 
ment and the property gifted is revenue paying land, 
he should get mutation effected. `, , ; 
Letters Patent Appeal against the judg- 
ment of Mr. Justice Campbell, dated the 8th 
January 1925, in Civil Appeal No. 929 of 


Messrs. M. L. Puri and D. R. Sahni, 
the Appellant, : . 

Mr. Behari Lal, for the Respondents. 

JUDGMENT.—On the 30th of August, 
1921 one Mitha executed a deed of gift of 
landed estate'in favour of his infant- gon, 
Two days later on the 1st of September he 
sold that same land to one Abdul Khalid. 
for Rs. 1, 250 and registered the document 
on the 2nd of September. The paternal 
uncle of the minor donee on the 5th of 
September presented the deed of gift for 
registration, but on the 12th of October hè 
objected to registration and the document 
was registered only on the 14th of Novem- 
ber by order of the Registrar. Abdul 
Khaliq, the purchaser, was placed in pos- 
session of the land and has obtained muta- 
tion of the same, and the present suit was 
brought by the minor donee for possession 
of the land on the footing of the deed 
of gift, The District Judge dismissed 


for 


the suit on the finding that. there was no 


complete gift but in so doing he unfortu-~ 
nately quoted an irrelevant ruling viz., 
Ramamirtha Ayyan v.Gopala Ayyan (1). _ 
In second appeal’ the learned Judge in 
Chambers has pointed out that the ‘ruling 
in Ramdmirtha Ayyan v. Gopala Ayyan (1) 
has been overruled by a Full Bench of the 
Madras High Court reported as Venkatr 
Rama Reddi v. Pillati Rama Reddi (2). and 
he has given the plaintiff a decree with 
costs throughout. From that judgment 
this appeal has been preferred under the 
Letters Patent to this Court. 
- In our view the sole question for decision 
in.this case is whether there wasa com- 
pleted gift and the answer depends . upon 
the intention of the donor which may bè 


oS) 19 M. 433; 6 M. L. J. 207; 6 Ind. Dec. (N.8) | 
T- 

(2) 38 Ind. Cas. 707; 40 M. 204; 31 M. L, J, 690; 4 
L, W. 465; 20 M, L. T. 450; (1917) M. W. NB |. > 
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deduced from his conduct at the time of 
the execution of the deed of gift and sub- 
sequently. The ruling reported as Venkait 
Rama v. Pillati Rama (z) is a ruling ona 
pure question of Registration Law. All 
that ib. lays down is that a failure to regis- 
ter does not per se render a contract null 
and void and we have no difficulty in 
accepting that proposition. The question 


in this case, however, is whether the donor. 


intended bona fide to make a gift in favour 
of his infant scn on the 30th August. 
Now, itis quite clear that there was no 
actual transfer of possession to the donee. 


No doubt, when the donee is a minor and . 
the donor is his father, the donor on the 


completion of the gift must be held to 
hold on behalf .of the donee, but it has 
been ruled in a. very large number of 
cases ‘that before this presumption can be 
raised the donor must do all in his power 
to give formal seizin to the donee, If 
there is a document he should register it; 
if there is no document and the land is 
revenue paying land, he should get muta- 
tion .effected. Now in this case. not only 
did thé donor refuse to agree to registra- 
tion but he did not have mutation effected, 
` aod further transferred the same land by 
sale two days after the execution of the 
deed of gift. Now, gifts being gratuitous 
contracts are to be distinguished from 
normal contracts not with reference to the 
effect of registration upon them, but in 


respect of the intention of the donor. In- 


this case we find that there was no bona 
fide intention on the part of the donor to 
divest himself in presenti of the property 
and confer it upon the donee. The merits 
of the case are entirely in favour of the 
‘appellant-purchaser, who was a bona fide 
purchaser for value. 

For the foregoing reasons we accept the 
appeal, set asidethe judgment and decree 
of the Court below and dismiss the suit 

“with costs throughout. 


Z. K. Appeal accepted. 
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MADRAS HIGH COURT. 
Letrsrs PATENT APPEAL No, 157 or 1924. 
November 20, 1925. 
Present:—Mr. J ustice Devadoss and 
Mr. Justice Waller, 
RAMALINGAYYA AND oTHERS— 
Derenpants Nos. 1 To 3, 11, 12, 14, 15 
AND 22~-APPELLANTS 
versus 
VELLURI NARAYANAPPA AND OTHERS 
— PLAINTIFFS— RESPONDENTS. 
Civil:Procedure Code (Act V of 1908), 0. XXI, rr. 58, 
63—Claim by mortgagee decree-holder to release 
aitached property—Dismissal of petition, effect of— 

Order merely notifying claim, effect of. 

An order dismissing a claim petition ‘on the ground 
that it was too late but notifying the claim to 
the bidders is in effect an order rejecting the claim 
to which the provisions of O. XXI, r.°63, G. P. O., will 
apply. [p.336, col. 2; p. 337, col. 1] 

If a person prefers a'claim under O. XXI, r. 58, 0. 
P. C., objecting to the attachment on the ground that 
the property is not liable to attachment and an 
order is passed against him, unless he brings’a suit 
within one year for a declaration that the property 
is not liable to attachment and succeeds, the order is 
conclusive against him. [p. 336, col. 1.] 

The fact that the claimant was a mortgagee who 
had obtained a decree on his mortgage, preliminary 
or final, on the date of the petition makes no difference 
and if his claim petition is dismissed and no suit is 
brought under „r. 63, such mortgagee cannot after- 
wards set up a right as‘ against the decree-holder who 
brings the property to sale or against the person who 
purchases the property in Court auction in execution 
of the decree-in which the mortgagee unsuccessfully 
intervened [ibid.] 


Letters Patent Appeal against a judg- 
ment of Mr. Justice Madhavan Nair, dated : 
the 24th of April 1924, inS. A. No. 969 
of 1921, printed as 82 Ind. Cas. 737, pre- 
ferred to the High Court against the decree 
of the District Court, Anantaput, in A. 
S. No. 40 of 1920, preferred against that 
of the Court of the District Munsif, 
Penukonta, in O. S. No. 497 of 1918. 

Mr. B. Seetharama Rao, for the Appellants. 

Mr. B. Somayya, for the Respondents. 

JUDGMENT.—In this case a money 
decree was passed ineO. S. No, 661 of 1899 
against one Pullanna and his three sons 
onthe 7th March 1900, After Pullanna’s 
death, the properties of the family were 
attached in execution of the decree in 1912. 
The appellants who are defendants Nos. 1 
to3 putina claim petition on 16th Jan- 
uary 1913, The District Munsif passed the 
following order :—‘The petition is present~ 
‘ed too late. The claim will be notified, 
Petition is dismissed.” The defendant 
who had obtained mortgage-decrees in O. 
B. Nos. 719 and 720 of 1911, brought the 
property to sale and Ist defendant bought 
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it in Court-auction on 26th August 1915 
and took delivery of possession on 7th 
April 1916. The plaintiffs who purchased 
the property in auction on 17th January 
1913; in execution of the money-decree in 
O. S. No. 661 of 1899 have brought the 
suit for possession of the property. The 
District Munsif and the District Judge 
held that the defendants were concluded 
by the order on their claim petition and 
that they could not resist the plaintiff's 
suit. : 

Mr. Justice Madhavan Nair dismissed:the 
‘second appeal of the defendant. 

. The contention of Mr. Seetharama Rao, 
for the appellants is that inasmuch as the 
appellants had obtained a preliminary 
decree on 5th November 1918 and a final 
decree on lst November,1915, the doctrine 
of lis pendens applies to the sale held be- 
tween the passing-of the preliminary decree 
and the final decree. It is difficult to follow 
the argument that because the: appellants 
brought a suit, on a mortgage in their 
favour and that the suit was pending, the 
‘order on the claim petition against them 
which has not been set aside by a suit, is 


not binding upon them. Under O. XXI, 


x, .58,a person who objects to an attach- 
ment on the ground that the property is 
not liable to attachment may prefer aclaim. 
And under r. 63, the party against whom 
an order is made may institute a suit to 
establish the right which he claims to the 
property in dispute but subject to the 
result of such suit if any, the order shall 
be conclusive. Mr. Seetharama Rao’s con- 
tention is that this provision does not 
apply to this case, as -the appellants hada 
preliminary mortgage-decree in their favour 
pefore the date of sale which was made 
final after the date of sale, the Court sale 
in execution of the money-decree should 
be held subject to their right under the 
decree, It was unnecessary for the appel- 
lants to have preferred a claim but inas- 
much as they preferred a claim they are 
bound by the provisions of r. 63. It does 
not matter what their right is. Ifa person 
prefers a claim under s. 58 objecting to 
the attachment on the ground that the 
property is not liable to attachment and if 
“an order is passed against him, unless he 


brings a suit within one year for a declara- . 


tion that the property is not liable to 
attachment and succeeds, the. order is con- 
clusive against him, and the fact that the 
appellants had-a decree in their favour 
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would not in any way. help them, Even if 
they had obtained a final decree before 
the date of attachment, and preferred a 
claim to release the property from attach- 
ment relying upon their mortgage-decree 
and if the Court rightly or wrongly dis- 
missed their claim and they did not choose 
to filea suit for declaration that the pro- 
perty was not liable to attachment they 
could not afterwards set up a right as 
against the decree-holder who brings the 
property to sale or against the person who 
purchases the property in Court auction. 
The next contention of Mr. Seetharama 
Rao is that the order of the District Mun- 


-sif did not amount to a dismissal of his 


petition, as he directed that the claim be 
notified inasmuch as he prayed in the 
alternative that, if it is found to be im- 
possible to enquire into the claim now, it 
is prayed that. the contents of this. petition 
may be intimated to the intending bidders 
and that their signatures may be taken 
before the sale is held. The claim petition 
was put in under r. 58 of O. XXI and_ the 
right under which the appellants claimed 
was also set out and documents upon 
which they relied were also mentioned in 
their claim petition and there was the . 
prayer, that the claim may be allowed. In 
the light of these, it cannot be said that 
their claim petition was not dismissed. 

Mr. Seethardma Rao relied upon Ayya 
Pattar v. Attupurath Manakkal Karnavan 
(1) and Parambil Saharabi v. Ali (2). Those 
cases have no application to the present as 
the claim petition therein were not dis- 
missed. Wherea claim is not pressed or 
where a claim petition is withdrawn or 
where the Court says it is unnécessary to 
dispose of a claim petition there is no 
order underr. 61. But where there is an 
order under r. 61 disallowing the claim, it 
cannot be said that there .is no order 
against the claimant. This case is govern- 
ed by the Full Bench ruling in Venkata- 
ratnam v. Ranganayakamma (3). There it 
was held, that an order refusing to investi- 
gate a claim to attached property on the 
ground that there was delay in filing, it is 
an order passed against the claimant within 
the meaning of O. XXT, r. 63, ©. P. O., 
and thatan order on a claim petition merely 


(1) 52 Ind. Cas. 938; (1919) M. W. N. 805. 
(2) 72 Ind. Cas. 857; 44 M. L. J. 141; 17 L.W. 182; 


(3) 48 Ind. Cas. 270; 41 M. 985; 24M. L, T. 197; 
(1918) M, W. N. 599; 8 L. W. 292; 35 M, L. J, 385, 
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stating that as it was late it will be notified 
to the bidders is in effect an order reject- 
ing the claim to which the provisions of 
O. XXI, r. 63, will apply. It was held in 
Lakshumanan Chettiar v. Parasiean Pillai 
(4) thatifa claim is dismissed after investi- 
gation or otherwise the mortgagee is barred 
after one year from the date of the order 
under r. 11 of the Limitation Act from suing 
on the mortgage, the execution purchuser or 
his representatives. The appellants not 
having filed a suit within one for a declara- 
tion that the property was not liable to 
attachment the order on their claim peti- 
tion is conclusive against them and, there- 
fore, they cannot set up a valid defence to 
the plaintif’s suit. The judgment of Mr. 
Justice Madhavan Nair is correct and 
we dismiss the Letters Patent Appeal with 
costs. © 
x r v. Appeal dismissed. 


be 52 Ind. Cas. 720; 37 M.L. J. 159; (1919) M. W. 


LAHORE HIGH COURT, 
Szconp Civi APPEAL No. 632 or 1925, 
June 24, 1925. 

“Presént: —Mr. Justice Harrison, 
DHANI—DerenpantT—APPELLANT 
VETSUS 
BIRU—PLalnTIFF AND OTHERS— 
DEFENDANTS—RESPONDENTS. 

Custom—Gift te stranger—Adoption by donee— 
Collaterals of donor, whether can challenge adop- 
tion. 

R adopted K,a stranger, as his son and some years 
afterwards gifted the whole of his land in his favour. 
B, a collateral of R, brought a suit to challenge the 
adoption and the gift and impleaded the other 
collaterals as parties to the suit. A compromise “was 
effected in accordance with which K retained one- 
half of the land ; the other half was entered in the 
name of R and on his death was to go to the collaterals. 
On R's death this arrangement was carried out. Sub- 
sequently K, who was himself childless, adopted 
another stranger D, and B again brought a suit to 
challenge the adoption. The previous documents 
which had been executed between K and the col- 
laterals of R showed that the gift made by R in favour 
of K had been recognised to the extent of one-half: < 

Held, that inasmuch as K, who was a stranger to R, 
held' the land under a gift from R which had been 
recognised by F's collaterals, and not as the adopted 
son of R, the collaterals of R "had no right to challengé 
D's adoption by K. [p. 338, col. 1] 

Second appeal from a decree of the 
. District Judge, Ludhiana, dated the 8th 


December 1924, reversing ‘that of the Sub- 
22 ý x 2 
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ordinate Judge, Fourth Class,. Samrala, 
dated the 14th October 1924. 

Lala Jagan Nath Aggarwal, for the 


Appellant. . 

Bakhshi Tek Chand, for the Respond- 
ents. 

JUDGMENT.—The facts of this case 
are that one Ramdeva adopted his pichhlag 
son on the llth of July 1889 by a regis- 
tered deed. On 8th May 1905 he gifted ‘the 
whole of his land to this man Khiona, and 
a mutation was effected of this gift. In 
1907 Biru, a collateral, challenged both the 
adoption and the gift and impleaded the 
other collaterals. A compromise was effect- 
ed on the 15th January 1907, in accordance 
with which Khiona retained one-half of the 
land; the other half was to be entered in 
the name of Ramdeva and on his death was 
to goto the collaterals. -In 1910, Ramdeva 
died and this arrangement was carried out, 
and in the same year there was a dispute 

regarding his moveable property which 
was settled by the collaterals taking some 
cash and Khiona taking the rest of the 
property. On the. 25th May 1923, Khiona, 
who was himself childless, adopted another 
stranger Dhani, and the same plaintiff col- 
lateral Biru, who brings this suit, challeng- 
ed that adoption. 

The Trial Court held that the plaintiff 
had no locus standi as there had been an 
absolute withdrawal by the collaterals and 
that the pichhlag son Khiona had becoms 
complete owner of his share and could ‘do 
what he liked with it. 

On appeal thé District Judge took a con, 


-trary view and held that- the compromise 


was merely a recognition of Khiona’s 
adoption to the extent of one-half of the pro- 
perty, and he also held that the adoption 
of the stranger by Khiona was invalid. ` 
On appeal both sides have been put 
before me and the question is far from easy, 
and, in my opinion, tlee question for deter- 
mination is, “Was the- compromise or withe : 
drawal a recognition and validation of the 
adoption or was it a recognition of the 
validity of a gift to a stranger, that is to 
say, did Khiona become an adopted son ‘by 
that compromise or not?” In order ` to dis- 
cover what actually happened I think we 
have to look at the all important docu- 
ments. In the deed of renunciation Khiona 
is described as an adopted son, but, if the 
deed be read as a whole, I think these words 
are merely descriptive. The congluding 
passage is to the effect that the reversionerg 
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renounce, the words being dast bardar, all 
rights inthis portion of the land and in future 
have nothing whatsoever to do with it (ko? 
ta'lak nahin). They, therefore, confirmed 
Khiona in‘his possession. This deed was 
followed by a compromise in the same 
terms. The next document to be executed 
was that which dealt with the moveable 
property in 1910. Here Khiona is deserib- 
ed as the son of his true father and not as 
“an adopted son at all. This, I think, is all 
important when read with the compromise. 
It would have been very easy when draw- 
ing up the compromise. to limit Khiona’s 
right toa life-estate with succession to his 
issue or his male issue and the document 
itself shows that the question of a. life- 
estate was not absent from the minds of the 
reversioners for they recited the ‘fact that 
Ramdeva remained in possession for his 
life. The suit challenged. both the adop- 
tion and the gift and it was quite possi- 
ble to recognise the gift without recognis- 
ing the adoption, and the gift was in fact a 
gift to a stranger. Had Khiona been a 
collateral. himself the reversioners would 
have been fully justified in questioning his 
actions: As he wasa stranger I think Dasa 
v. Hiran (1) read with Kanhai Lal v. Brij 
Lal (2) governs the case. 
_ I, therefore, find, agreeing with the Trial 


Court, that the original deed of renuncia- 


tion was tantamount to a ratification of a 
gift toa stranger and not to ratification of 
an adoption after such adoption had been 
challenged. [am not called:upon to decide 
Whether there can be any steh subsequent 
ratification for on the wordings of the 
© deeds when read with the subsequent agree- 
ment, I hold that there was merely the 
ratification of a gift to a. stranger. I, there- 
fore, accept the appeal and dismiss the 
plaintiff's suit. The costs of Dhani defend- 
ant-appellant will be paid throughout in 
. all Courts by the plaintiff. < 

Z. K. Appeal accepted. 


9 51 Ind. Cas. 441; 47 P. R. 1919; 72 P. L,R. 
(2) 47 Ind. Cas. 207; 40 A. 487; 22 O. W. N. 914; 8 


LL. W. 212; 24M. L. T. 236; 35 M. L. J. 459; 16 A. L. 


J 825; (1918) M. W. N. 709; 28 O. L. J. 394; 5 P. L. W. 
294; 20 Bom. L. R. 1048; 45 I, A. 118 (P. O.). 


RAMALINGA MUDALIAR v. ARUNACHALA MUBALY. 


[93 i. ©. 1926]: 
MADRAS HIGH COURT. 
LETTERS Parent APPEAL No. 137 or 1924. 
September 29, 1925. 

Present :—Mr. Justice Odgers and 
Mr. Justice Madhavan Nair. 
P. T. RAMALINGA MUDALIAR— 
APPELLANT 
` versus. y 
ARUNACHALA MUDALY AND oTHEKS 
. — RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 60—Agree- 
ment before Act to treat mortgage as sale—Equity of 
redemption, whether extinguished—Subsequent agree~ 
ment to treat as sale, effect of. 

“In respect of a mortgage executed subsequent to 
1858 and prior to 1882, the date of the Transfer of 
Property Act, the breach of a condition in the mort- 
gage-deed to the effect that on default of payment of 
the mortgage amount on a certain date, the mortgage 
shall be deemed to be an absolute sale, does not amount 
to an extinguishment of the right of redemption. [p. 
339, col. 1.] h i 

But under the proviso to s. 60 of the Act, it is com- 
petent to the parties to a simple mortgage, by a 
subsequent agreement dehors the document of mort- 
gage, to put anend to the equity of redemption and 
put the mortgagee into possession as a vendee, and, 
thereafter, in-such a case, the right of redemption is 
lost. [p. 340, col. }.] . - 

Usuman Khan v. Nagalla Dasanna, 16 Ind. Cas. 
694; (1912) M. W. N. 995; 12 M. L. T. 330; 23 M. L. J. 
360; 57 M. 545 and Athan Kutti v. Matavil Illath 


- Sutarjanam, 37 Ind. Cas. 756; (1917) MW. N. 9; 5-L. 


W. 461; 32 M. L. J. 317, referred to. , 
Letters Patent Appeal against a judgment 
of Mr, Justice Devadoss, dated.the 22nd July 


- 1924, in ©. ©. O. A. No. 33 of 1922, preferred. 


tothe High Court against a decree of the 
City Civil Court, Madras, in O. 8. No. 537 of 
1920. i 


Mr. S. Krishnamurthy Aiyar, for the Ap- 
pellant. ` f 

Mr. S. T. Srinivasagopalachari, for the 
Respondents. eal 


JUDGMENT. i 

Odgers, J.—This is an appeal ‘from 
the judgment of Mr. Justice Devadoss con- 
firming the judgment of the Judge of the 
City Civil Court. On the 18th June 1862 
one Mannappa Mudaliar mortgaged a 
cawnie of land situated in Perambur in this 
city to Velayuda Mudaliar for Rs. 50. By 
the document of mortgage Ex. B, he under- 
took to re-pay this sum within the end of 
February 1870 together with interest there- . 
on at Rs. 2 percent. per mensem. “In default 
of such payment-you are to treat this itself 
as an absolute sale and enjoy together with 
rights to water, trees, minerals, etc., therein 


` from generation to generation so long as the , 


sun and moon exist and with powers of 
alienation by way of gift exchange or sale,” 
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in the City Civil Court to redeem this pro- 
perty which had been unquestionably and 
admittedly in the possession ofthe mortgagee 
and his descendants since sometime in 1870. 
The exact time may become important and it 


_ will be considered by and by, so that the 


plaintiff about 50 years after the execution 
of this mortgage is now coming to redeem 
a piece of land said in 1870 to be worth 
Rs, 50 or Rs. 60 and which may not unreason- 
ably be’supposed to have by this time 
enormously increased in value. The defend- 


- ants alleged in their written statement the 


terms of the document which I have set 
out and said that, after the date fixed in 
the said deed, Mannappa Mudali finally re- 
linquished his interest in the property and 
in 1874 Singara Mudaly obtained a Collec- 


_ tor’s certificate in his name after the publi- 
-cation of the usual notices, etc. 


That docu- 
ment is Ex. J. The application for the 
certificate is Ex. IT and is dated 15th 
January 1874 wherein the applicant sets out 
that the land was purchased by his father 
Velayutha Mudaliar from Mannappa Muda- 
liar on 15th June 1869. It has been long 
established since Thumbusawmy Moodelly 
v, Hossain Rowthen (1) that as to mortgages 
executed between the years 1858 and the 
coming into force of the Transfer of Pro- 
perty Actin 1882 the equity of redemption 
which had been originally imported from 
the English Courts and enunciated by the 
Sudder Courts in Madras must be recognis- 
ed and it is admitted that if a right of 
redemption in the case still 
plaintiff is entitled to succeed. It is also 
admitted by Mr. Srinivasagopalachariar 


for the respondents that there must be . 


some transaction proved dehors the docu- 
ment Ex. B before the’ Court can be satis- 


. fied that the equity of redemption has been 


relinquished or disposed of by the mort- 
gagor. Our attention was called toa case 
Athan Kutti v. Matavil Illath Sutarjanam 
(2) which distinguished Usuman Khan v. 
Nagalla Dasanna (3). Itis really of little 
use to refer further to the law in the matter 
as, in my opinion, the question resolves 
itself really into one of fact. We have to 


(1) 1 M. 1; 2I. A, 241; eae fo ©. J. 198; 3 Sar. P. 
0. J. 531; 1 Ind. Dec. (N. 8.) 1 C.). 

(2) 37 ind. Cas, 756; aaa A W. N. 9,5 L. W. 461; 
32 M. L. J. 317. 

(3) is ind: Cas. 694; (1912) M. W. N. 995; 12M, L 
T, 380; 23 M. L. J. 360; 37 M. 545, 


RAMALINGA MUDALLAR v, ARUNAGHALA MUBALY. 


‘At the end of 1920 the grandson of Mannappa 
_ Mudali, the present plaintiff brought a suit 


exists, the . 


‘examinéd it with care. 


339, 
consider what was the character of this 
mortgage set out in Ex. B.: The appellant 
contends that it is a usufructuary mortgage 
and that, therefore, possession was: deliver- 
ed to the mortgagee at the date of the 
mortgage. The argument on the other 
side is there is no statement in the docu- 
ment that possession has been delivered. 
Further there is a-personal covenant to 


re-pay and a stipulation fora certain rate - ; 


of interest both of which are indicia of 
what we now call simple mortgage or hypo- 
thecation. 


The learned: City Civil Court - 


Judge who dismissed the plaintiff's suit -` 


held that possession was not transferred to - 


the mortgagee but that at the expiry of a. 


year or thereabouts, the mortgagee made 
a demand on the mortgagor for the 
interest.due to him and as thelatter was 
unable.to pay either interest or principal 
relinquished the title in favour of the 


morigagee-and referring to the decision in - 


Athan Kutti v. Matavil IUath Sutarjanam 
(2) the learned Judge says “that decision 
could have no application to a case, like 
the present where the defendants did not 
come into possession on the dat of the 
mortgage buton a later date.” 


clusion that sometime after the date of the 


mortgage there was an oral sale of the - 


equity of redemption by the mortgagor . to 
the mortgagee and that the. mortgagee was 


The learned : 
City Civil Court Judge comes to the con- ~ 


then for the first time put in -possession of 4 


the mortgaged property. . 
Appeal was taken to Mr. J ustice Der Lcs 


who after examining the evidence as he - 
was entitled to do, dame to the conclusion. 


agreeing with learned Trial Judge that: 
the mortgage evidenced by Ex. B was a 
simple mortgage and that after the due 
date for re-payment, the mortgagee asked 
for his money and-the mortgagor said tha 
mortgagee might take the land as his own, 
whereupon possessien was handed over to: 
the mortgagee. The learned Judge further 
remarks “the conduct of the parties goes 
to show that the property was treated’ by 
both the parties as the property of the 
defendants.” We have been taken through 
the evidence adduced in the case and have 
The evidence is ta 


1 


the effect that when the mortgagee demand- 


ed his money:the mortgagor said. “I cannot 
pay, take the land.” Defendant's witness 


No. 3 who is the son of the mortgagor says- 


that for one year the land wasin their pos- 
session and because the father was unable: 


t $44 
to pay the land was given up to the defend- 
ant’s ancestors relinquishing for ever accord- 
ing to Ex. B. He also says “there was no 
‘ separate sale as the mortgage deed itself 
made it into a sale at the end of the year.” 
That expression is strongly relied on by the 
Vakil for the appellant as showing that 
there wasno independent transaction and 
had that stood along Ithink it would have 
deserved a good deal of consideration, To 
complete the evidence D. W. No. 4 says “at 
the end of the year when the land was 
given up to Velayudha they started im- 
proving the land. When the mortgagor 
was asked for money he replied” ‘You 
better have the land, I have no money to 
pay.” On thisevidence I think one must 
come to theconclusion that possession was 
not given under Ex. B- but thatthe mort- 
gagee was. put into possession after the 
mortgagor had distinctly relinquished or 
sold or transferred to him the equity of 
redemption on being unable to pay the 
principal money and interest. There was, 
therefore, a separate transaction dehors the 
instrument such as was subsequently em- 
bodied in the requirements of s; 60 of the 
Transfer of Property Act. There isa con- 
_ current finding on the points I have dis- 
cussed by both the City. Civil Court Judge 
and Mr. Justice Devadoss and I can see 
no reason to come to a different conclusion. 
In my opinion this appeal must be dismiss- 
ed with costs. 
Madhavan Nair, J.—I entirely agree 
-and have nothing to add. 
V.N. V. 


N. H. 1: Appeal dismissed. 
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LAHORE HiGH COURT. 
Srconp CIVIL Appes& No. 3020'or 1924. 
January 4, 1926. 

_. Present:——Mr. Justice Broadway. 
NARAIN SINGH--PuiainTIFrF—APPELLANT 
versus 
MOHAN SINGH AND oTHERS—DEFEN DANTS— 
RESPONDENTS. 

Hindu Law—Joint family—Debt incurred by mem- 
ber—Family benefit— Burden of proof. 

The onus of proving thata debt incurred by a 
member of a joint Hindu family was for the benefit 
of the family es upon the creditor. |p. 341, col. 1.] 

Second appeal from a decree of the 
District Judge, Jhelum, dated the 13th 
August 1924, reversing that of the Sub- 


iARAIN SINGH v. MORAN SINGH. ` 


[93 I. ©. 1926) 
Judge, Third Class, Jhelum, dated the 7th 
June 1924. i 

i Lala Amar Nath Chona, for the Appel-- 
ant. 

Dr. Nand Lal, for the Respondents. 

JUDGMENT.—The action giving rise 
to this appeal was brought by one Narain 
Singh to recover a sum of Rs. 1,000 from 
Malik Singh and his father Mohan Singh. 
It was alleged that the two defendants 
were members of a joint Hindu family, 
that they carried on a joint business and 
that the sum of Rs, 1,000 had been advanc- 
ed to Malik Singh, the son (not, the father) 
for the benefit of the joint Hindu family. | 
Malik Singh, who appears to have actually 
taken the money, failed to defend the suit 
and proceedings were taken against him ex 
parte. Mohan Singh, -the father, however, 
contested the claim. He denied that he 
was joint with hisson or carried on any 
business with him -definitely pleading sepa- 
ration and claimed to be exempt from any 
liability: . 

The Trial Court settled three issues of 
which. the first two were: —(1) Whether the 
defendants formed a joint Hindu family? 
Onus on the plaintiff. : 

(2) Whether the debt in question was, 
borrowed by Malik Singh for the benefit of 
the joint Hindu family? Onus on the 


‘plaintiff. 


No exception was taken to the onus being 
placed on the plaintiff at the time. The 
Trial Court came to the conclusion, having 
regard, to the presumption of jointness in 
the case of a Hindu family taken together. 


. with the evidence led. by the plaintiff, that 


the father and son were membersof a joint 
Hindu family. The evidence led by Mohan 
Singh in rebuttal was regarded as insuflici- 
ent to rebut the finding arrived at. Fur- 
ther, it.was held in. regard to, issue No. 2 
that the money had been advanced to Malik | 
Singh for the benefit of the family. Mohan 
Singh alone appealed to the District Judge 
seeking to be relieved from the liability im- 
posed upon him by the decree.’ -The learn- 
ed District Judge came to the conclusion 
that it had not been proved that Mohan 
Singh was joint with his son. Malik Singh 
and secondly that it had not been proved 
that the debt in question was contracted 
for the benefit of the family. On these find- 
ings Mohan Singh was relieved from the 
liability imposed upon him under the 
decree. Against this decision NarainSingh 
has come up to this Court in second appeal 


w 
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Nath, Chona, 
It has been contended that the judgment 
of the learned District Judge is vitiated by 
“the fact that he omitted to recognise the 
‘presumption of jointness attaching to a 
Hindu family. It was urged, therefore, 
that the onus had been wrongly placed by 
- him on the plaintiffappellant to prove 
jointness. A similar line of attack was 
made against the finding onthe second 
issue in regard to the purpose for which the 
‘debt had been contracted. On the other 
‘hand, Dr. Nand Lal for Mohan Singh urg- 
‘ed that there was no justification to inter- 


fere in second appeal. It was contended. 


that inasmuch as no objection had been 

“ taken to the onus as placed at the time of 
‘settlement of issues and that no objection 
whatever was taken during the proceedings 
‘in the lower Appellate Court, the question 
of onus could not be agitated here. 

There seems to be every reason to think 
that the question of onus was never agitat- 
-ed in the Courts below and-that it was not 
agitated because the parties decided to lead 
whatever evidence they had to produce in 
‘support of their respective cases. No doubt 

the presimption contended for by Mr. 
Chona is one that is recognised, but even if 
‘I were to hold that the learned District 
Judge acted wrongly in not referring to 
this question of presumption, it seems to 
me that his conclusion on the second point 
-ends the case. The onus of proving that 
:a debt incurred by a member of a joint 
‘Hindu family was for the benefit of the 
family must, in my judgment, be placed on 
the creditor, more especially when we find 
-that he is dealing not with the natural head 
of the family, namely, the father, but with 
the son who is living in another village 
and when he contracts: the debt signs his 
‘name only and makes no reference what- 
ever to any business or joint family business 
for which the loan is being taken. The 
finding by the learned District Judge that 
this debt had not been shown to be for the 
benefit of the joint Hindu family is one of 
fact behind which it is impossible for me 
to go. Having regard to this I need no 
more on the first point and.dismiss the 
‘appeal with costs. . 


Z. K. Appeal dismissed, 


` PONTTUNODA AHMEDKOYA V, KILKKAKRAD AISAMMA, 
&nd on his behalf I have heard Mr, Amar ` 
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MADRAS HIGH COURT. 
Crvit MISOELLANEOUS Perrrion No, 1832 
or 1924, 

September 21, 1925. 
Present:—Mr. Justice Devadoss and 
Mr. Justice Waller. 
PONTTUNODA AHMEDKOYA 
< AND OTHERS—-PsTITIONERS 


versus | 
KILKKAKKAD AISAMMA AND OTAERS— 


RESPONDENTS. 

Laccadive Islands'and Minicoy. Regulation (I of 
1912)—Limitation Act (IX of 1908), s. 5—Laccadive 
Islands—Appeal filed after limitation—Extension of 
time. 

The law applicable to the Laccadive Islands is to 
be found in the Laccadive Islands and Minicoy 
Regulation. No notification having been issued under 
that Regulation applying the Limitation Actto the 
Islands, the Limitation Act dees not apply thereto and 
the Law of Limitation applicable to them must be 
looked for only in the Regulation. [p. 342, col. 2.] 

. Queen-Empress v. Cheria Koya, 13 M. 358; 2 Weir 1; 
4 Ind. Dec. (N. s.) 958, not followed. 
Therefore, s. 5 of the Limitation Act cannot be 


‘applied to extend the time in the case of an appeal 


from the Laccadive Islands filed after expiry of 
limitation prescribed therefor. [p. 343, col. 1.] 

Petition praying that in the circumstan- 
ces stated in the-affidavit filed therewith 
the High Court will be pleased to excuse 
the delay in presentation of appeal against 
order (S. R. No. 1604 of 1924) against 
an order of the Inspecting Officer of the 
Laccadives in Case No, 6 of 1923 of Agathi 
Island, Laccadives. 

Mr. K. P. Padmanabha Pillai, for the 
Petitioners. 

Mr. B. Pocker, for the Respondents. 

The Government Pleader, for the-Crown. 


. ORDER. 3 
Devadoss, J.—This is an application 
by the appellant to excuse the delay of 
182 days in presenting S. R. No. 1604 of 
1924 (Civil Miscellaneous Appeal) against 
the order of the Inspecting Officer of the 
LLaccadives in Case No. 6 of 1923 of Agathi 
Island. , 

Mr. Padmanabha Pillai for the appellant 
contends that s. 5o0f the Limitation Act 
applies to thé case and the Court is en- 
titled to consider the application on the 
merits. Mr. Pocker for the respondents 
contends that the Limitation Act has not 
been extended to the Laccadive Islands. 

The history of the Laccadive Islands is 
an interesting one. We are at present con- 
cerned with the four Islands which are 
known as the southern group of Islands 
and the Island of Minicoy which -ere ad- 
ministered by the Collectorof Malabar, It 
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is unnecessary. to consider fhe history pre- 
- vious.to the year #792, ‘A few passages 
from “A short account of the Laccadive 
Islands and Minicoy” by R. H. Hills, I. C. 
S. would be quite sufficient for the purpose 
of this case. 

“In 1791 the Southern Islands passed, 
by the conquest of Ounnanoreé, to the 
Hast India Co, along with other posses- 
sions ofthe Bibi; and were further ceded 
with Tippu’s entire ,possession in Malabar 
by the peace. of Seringapatam, in 1792.” 
It was determined, however, ‘as a matter of 
policy and conciliatory of Mappilas in 
‘general’ to permit her to retain her pos- 
sessions, provided she paid a tribute to the 
Honourable Company.” 

The East India Company was in pos- 
session of the islands from 1792. Owing to 
the non-payment of the tribute payable by 
the Bibi, the Islands were attached in 1875. 
This attachment remained in force until 
1908. In 1909 the Bibi ceded the Islands 
to the British and she was given a pension. 
By the cession of the Islands to the British 
Government in 1909 the Islands became 
“British possessions and part of India. The 
following proclamation was issued in 1912. 
‘ “In exercise of the power conferred by 
the Indian Councils Act 1861, (24 and 25 
Vict. c. 67), s. 47. the Governor-General 
in Council is pleased to declare that, for 
the purposes ofthe said Act, the Lacca- 
dive Islands and Minicoy, which by the 
Proclamation No, 292 I. A. dated the 5th 
February 1909 have been declared to be 
subject to the Government of Madras, shall 
be included within the limits of the Madras 
Presidency”. 

By virtue of this proclamation, ‘the 
southern group of the Laccadive Islands 
and Minicoy became parts of the Madras 
Presidency, andthe High Court of Madras 
was invested with jurisdiction over the 
southern group by a eee dated the 
ls February 1912. 


“Tn exercise of the power conferred by 
the Indian High Courts Acts, 1865, (28 and 
29 Vict. e 15), s. 3 the Governor- 
General in Council is pleased to authorise 
and empower the High Court of Judicature 
at Madras to exercise within the Laccadive 
Islands and Minicoy, which are not included 
- within the limits of the placesfor which 
‘the said High Court was established, all 
such jurisdiction and powers as the High 
Qourt may, from time to time, exercise ia 


PONTTUNODA AHMEDKOYA V, KILKKAKKAD AISAMMA., 
the Scheduled Districts of the Presidency 
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of Madras.” 

Though the southern group of the Lac- 
eadive Islands and Minicoy have become 
parts of *the Madras Presidéncy and. 
though the High Court has jurisdiction 
over them, yet, all-the Acts of the Gover- 
nor-General of India have not been extend- 
ed to them. Regulation I of 1912, s. 3, . 
makes the Madras State Prisoner's Regu- 
lation of 1819, the State Prisoner's Act of 
1858 and the Scheduled Districts Act of 
1874 the only enactments in force in the 
Islands. Section 21 is as follows:— 

“All questions relating to any rights 
claimed or set up in the Civil Courts of the 


` Islands shall be determined in accordance 


with any custom not manifestly unjust or. 
immoral governing the parties or property 
concerned, and in the absence of any such 
custom, accordiug to justice, equity and 
good conscience,” 


Under s. 26 an appeal lies to the High 
Court from any decision of the Collector 
in the exercise of his original jurisdiction. 
Under s. 17 the time for appeal is six 
months from the date of the judgment or 
order appealed against provided that the 
months of June, July, August and Sep- 
tember shall be excluded in reckoning such 
period. It is clear from the Regulation 
that the ordinary law of British India is 
not applicable to the Islands, but only such 
enactments or such portions of such enact- 
ments as are specifically mentioned in-the 
Regulation and the Scheduled Districts Act 
of 1874 are applicable to the Islands, Un- 
der s. 3 of the Scheduled Districts Act of 
1874 “The Local Governmént may with the 
previous sanction of the Governor-General 
in Council may,from time to time, by no- 
tification in the Gazette of India, and also 
in the Local Gazette (a) declare that enact- 
ments are actually in force in any of the 
Scheduled Districts or in any part of any 
such Districts’, and (b) “declare of any en- 
actment that itis not actually in force in 
any of the said Districts orin any part of 
any such District”. Under the notification 
issued by the Government, the Limitation 
Act has not been extended to the Islands. 

Mr. Padmanabha Pillai relies upon the 
decision in Queen-Empress v. Cheria Koya 
(1) as supporting his contention. In that 
case it was held that Or. P. O. was appli-- 
cable to the southern group of the Lacéa- 


(1) 13 M, 353; 2 Weir 1; 4 Ind, Dee. (N. a.) 958. 
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dive Islands. The learned Judges were 
of opinion that inasmuch as the Scheduled 
Districts Act didnot expressly exclude the 
operation of the Cr. P. O. and as the Laws 
Local Extent Act makes all the enactments 
of the Indian Legislature 4&pplicable 
throughout British India, it should be 
taken that the Cr. P. O. wasin force in 
the Islands. It was not brought to the notice 
of the learned Judges that the Laccadive 
Islands were not part of British India. 
The sovereignty of the Islands before 1909 
was vested in the Bibi of Cannanore. 
Though the Islands were in the possession 
of the British Government, they did not 
become part of British India for they were 
taken’ possession of for arrears of tribute 
according to the agreement between Gov- 
ernment andthe Bibi. - In thelight of the 
facts placed before the learned Judges 
they held that the Cr. P. ©. was in force 
in these Islands. The matter has now 
been placed beyond doubt by the cession 
of the Islands to the British Government 
in 1909 and by the proclamation of the Sec- 
retary of State above referred to. 


It is urged that if the Law of Limitation 
is not extended to the Laccadive Islands, 
there will be no limitation for suits and 
there will be no security of title and no 
title can be created by prescription and a 
suit may be brought at any time against 
any person. We are not concerned with 
the policy of the Government with regard 
to the administration of these Islands. It 
may be that practical‘ difficulties will arise 
in deciding questions of title and claims 
for money. Weare only concerned in this 
petition to see whether the petitioner can 
claim the benefitofs. 5 ofthe Limitation 
Act. As the Limitation Act has not been 
extended to the Laccadive Islands, we have 
no power to consider the application on 
the merits. We, therefore, dismiss the civil 
miscellaneous petition with costs. 

As the matter is of importance we gave 
notice to the Government Pleader to help 
usin deciding this question. We are very 
much indebted to him for the able way in 
which he summarised the history of thé 
Islands and brought to our notice the 
various proclamations and Regulations with 
reference to the Islands. ` 


Waller, J.—This is an application 
“under s.5 of the Limitation Act for excus- 
ing delay inthe presentation of an appeal. 

_ The appeal comes from one of the group 
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of Laccadive Islands which is administer- 
ed by the Collector of Malabar. It 
raises a very interesting question as to the ` 
applicability of the Limitation Act to that 
area. Mr. Padmanabha Pillai’s argument 
was based entirely on an old ruling of 
this Court [Queen-Hmpress v. Cheria Koya 
(1).] As the position did not seem to us to 
be entirely clear, we asked Mr. OC. V. 
Ananthakrishna Aiyare the Government 
Pleader to assist us. He has now placed 
before us the history of these Islands in 
relation to the Government of India and 
we are very much indebted to him for his - 
assistance. In the ruling above referred to, 
the High Court found that the Laccadive 
Islands had become an integral part of Her 
Majesty’s territories so far back as the year 
1792 and relying on Acts XIV and XV of 
1874, decided that the Cr. P. C. was in 
force in them. It isclear that the Judges 
were misinformed as to the true position, 
which was that the Secretary of State had 
repeatedly.refused to‘assume the sovereign- 
ty of the Islands and that Impichi Bibi did 
not surrender if till the year 1909. The 
agreement with her was ratified by the 
Governor-General, in that year and the 
Islands became part of His Majesty's Indian 
dominions with effect from lst July 1909. 
They were incorporated in the Madras Pre- 
sidency on lst February 1912-and on the 
same date were placed under the jurisdic- 
tion of the Madras High Court. 
The law applicable to the Islands is to 
be found in Regulation I of 1912. (The 
Laceadive Islands and the Minicoy Regula- 
tion). Section 3 provides that “this Regu- 
lation, the Madras State Prisoner's Regu- 
lation, 1819, the State Prisoner's Act 1858 
and the Scheduled District Act, 1874 shall. 
be the only’ enactments in force in the 
Islands”. The Laws of Local Extent Act. 
(XV of 1874) is not referred to and, there- 
fore, is notin force. Nor has any notifica- 
tion been issued under Act XIV of 1874 
applying the Limitation Act to the Islands, 
This being so, the whole basis of Mr. Pad- 
manabha Pillai’s argument disappears. It 
follows that the Limitation Act does not 
apply to the Laccadive Islands and that 
the Law of Limitation applicable to them 
must be looked for in Regulation I of 1912, 
Section 17 read with section 27 provides 
that appeals shall ordinarily be filed within 
six months, from which the period of the 
South West Monsoon (June to Septembe 
inclusive) is to be excluded. That- period 
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we have no power to extend. The applica- 
tion fails and is dismissed with costs. 

LV. N. V.. i 


< 


N.#H Petition dismissed, 


= © LAHORE HIGH COURT. 
LETTERS Parent Appeat No, 175 or 1924. 

: . December 23, 1925. h 
Present:—Sir Shadi Lal, Krt., Chief Justice, 
and Mr. Justice LeRossignol. 

‘THE PUNJAB AKHBARAT anp PRESS 

Co., Lrp.—APPELLAXT i 
‘ versus 
Mr. C. M. G. OGILVIE—RESPONDENT. 

Civil Procedure Code (Act V. of 1908), s. 98—Letters 
Patent (Lah.), cls. 10, 26—Appeal from Subordinate 
Court—Difference of opinion—Procedure—Letters 
Patent Appeal, scope of—Plea not raised in long series 
of cases, effect of. : 

Where the Judges of.a Division Bench of the High 
Court hearing an appeal from a Subordinate Court 
are equally divided in opinion on the merits of the case 
and deliver dissentient judgments, but agree as to the 
result which should flow from their disagreement and 
the appeal is disposed of accordingly, an appeal under 
cl.10 of the Letters Patent is competent from their 
judgment. [p. 345, col. 2.] : 

In such a case an appeal lies from the whole of the 
judgment and is not restricted to the point or points 
on which the Judges composing the Division Court 
have differed, [p. 347, col. 2.] i 
_ Where an appeal is heard bya Bench of the High 
Court composed of two Judges who differ in opinion 
the decision of the appeal is regulated by s. 98 of the 
C. P. C., if- the appeal isfroma Subordinate Court 
under the C. P, O. or any local or special Statute, and 
in all other cases the decision is governed by cl. 26 
of the Letters Patent. In the: former case the decree 
‘appealed from must be confirmed unless the difference 
-ig upon a question of law, and in that case the Judges 
have the discretion to refer that question to one or 
more of the other Judges of the Court. [p. 348, col. 1; 
p. 349, col. 2.] : 

The principle adopted by the Legislature in s. 98 of 
the C. P. C. is that the decree of the Subordinate 
Court must be confirmed unless the majority of the 
„Judges composing the Appellate Bench concur in 

‘varying or reversing sugh decree. In other words, 
the confirmation of the decree appealed from is the 
rule and its modification or reversal is only an excep- 

. tion. To satisfy the requirements of the exception the 
‘majority of the Judges constituting the Division 

` Bench must concur in the entire judgment which seeks 

“to vary or reverse the decree of the Subordinate 

: Court. A, judgment cannot be dissected into two 
portions, one portion to be treated as a judgment con~ 


curred in by the Judges of the Appellate Court, and | 


the other embodying their dissentient opinions. The 
! sub-section contemplates that the whole of the judg- 
ment varying or reversing the decree appealed from 
should be accepted by the Judges composing the 
Division Bench, and, if there is no such judgment, 
the exception does not apply and the general rule must 
prevail. [p.350,col.1.] - f 
The Judges composing a Division Court bearing an 
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appeal from a Subordinate Court differed in opinion 
on the merits of the case, the opinion of the Senior 
Judge being that the appeal ought to be accepted and 
that of the Junior Judge being that it ought to be 
dismissed, but they agreed that the result of their 
difference obopinion should be regulated by the pro- 
visions of cl. 26 of the Letters Patent and that the 
opinion of the Senior Judge ought to prevail. The 
appeal was accordingly accepted. On appeal under 
cl. 10 of the Letters Patent : 

Held, (1) that the procedure to be adopted in sucha 
case was that prescribed in s. 98 ofthe O.P. O., and not 
chet presen Ped in cl. 26 of the Letters Patent; [p. 348, 
col. 1, 

(2) that the judgment appealed against must be seb 
aside and the case should be remitted to.the Division 
ae decision in accordance with law. [p. 348, 
col. 2. : 

When a long series of cases extending over a long ’ 
period of time when parties were represented by 
eminent Counsel are decided in a way where if a plea 
which was evident had been taken and upheld, the 
decision would have been the other way, there arises 
an irresistible conclusion that the plea was not taken 
because it was felt to be bad. [p. 346, col. 2.] 

. Letters Patent Appeal against the judg- 
ment of the Division Bench, dated the 9-10th 
April 1924, in C. A. No, 1667 of 1923. 

Bakhshi Tek Chand, Lala Jagan Nath 
Aggarwal, Lala Badri Das, R. B., and Lala 
Mehr Chand Mahajan, for the Appellant. 

Mr. C. Noad, Government Advocate, and 
Lala Amar Nath. Chona, for the Respond- 
ent. ; 

`. JUDGMENT. 

Shadi Lal, ©. J.—On the bih June, 
1923, the Subordinate Judge of Lahore 
passed a decree in favour of the plaintiff 
awarding him Rs, 100 by way of damages 
for a libel published in the Bande Matram 
newspaper, of which the defendants were 
the publishers and proprietors. Against 
that decree the plaintiff preferred an appeal 


. to the High Court which was heard by a 


Division Bench composed of Martineau and 
Moti Sagar, JJ» The learned Judges differ- 
ed in their opinion as to the quantum of 
damages, and, on the 9th April, 1924, they 
delivered their dissentient judgments. Mr. 
Justice Martineau held that the appeal 
should be accepted and the amount of 
damages enhanced to Rs, 10,000 while Mr. 
Justice Moti Sagar concurred in the con- 
clusion of the Trial Judge and expressed 
the opinion that the appeal should be dis- 
missed except as regards cosis. 

The learned Judges, however, reserved 
for consideration the question whether. the 


_ decision of the appeal should be governed 


by s. 98 of the C. P. C. or by el. 26 of 
the Letters Patent constituting this Court; 
and on the 10th April, they decided in . 
favour of the applicability of cl. 26 
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with the result that-in accordance with the 
opinion of the Senior Judge of the Division 
Bench the appeal was accepted and the 
plaintiff was granted a decree for Rs. 10,090, 
with costs in both the Courtse ; 
From the judgment enhancing the 
damages the defendants have brought the 
present appeal undercl. 10 of the Letters 
Patent, and Mr. Noad for the respondent 
raises the preliminary objection that as the 
learned Judges, who heard the appeal pre- 
ferred by the plaintiff have concurred in 
holding that the opinion of the Senior 
Judge should prevail under cl. 26, and 
“as the judgment sought to be impeached 
‘is in accordance with that view, there is 
no judgment of two Judges equally divided 
in opinion which could be the subject of an 
appeal to the High Court under cl. 10. 
Now, the 10th clause of the Letters Patent, 
in so far as it is relevant to the. question 
before us,runs as follows:—“And we do 
further ordain that an appeal shall lie.to the 
‘High Court of Judicature at Lahore from the 
judgment of one Judge of the said High 
_ Court or of one Judge of any Division Court 
constituted in pursuance of section one 
hundred and eight of- the Government of 


India Act, 1915, and that an appeal shall - 


also lie to the said High Court from the judg- 
ment...of two or more Judges of the said 
High Court, or of any such Division Court, 
wherever such Judges are equally divided 
in opinion and donot amount in number 
to a majority of the whole of the Judges of 
the said High Court at the time being; but 
that the right of appeal from other judg- 
ments of Judges of the said High Court, or 
of any such. Division Court, in such case, 
shall be to us...in our Privy Council, as 
hereinafter provided.” - 
Put briefly, the question is whether we 
have in this case a judgment of two or more 
‘Judges of the High Court who were equally 
divided inopinion. Now, itis beyond dis- 
pute that there were two Judges who heard 
the appeal; that they were equally divided 
in opinion on the merits of the appeal, 
‘namely, the amount of the damages to be 


recovered by the plaintiff which was practi- - 


cally the only matter in controveray between 
the parties; and that they agreed only as to 
the result which should flow from that 
division of opinion. On that point they 
declared that the view of the Senior Judge 
should prevail, and that a decree be drawn 
up in accordance with that view. Mr. 
Noad contends that, when the learned 
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Judges had pronounced on the 9th April, 
their conflicting opinions on the merits of 
the case it was unnecessary for them: to 
declare the result of their opinions on the 
fate of the appeal; and that a Ministerial 
Officer of the Court could have prepared a 
decree in conformity with the opinion of the 
Senior Judge. The learned Counsel, how- 
ever, admits that the, pronouncement made 
by the Judges on that date gave the de- 
fendants aright of appeal under cl. 10 and 
I cannot accept the contention that the 
mere fact that.the Judges sat together on 
the following day to record:an order, which 
according to thelearned Counsel was wholly 
unnecessary, destroyed that right of appeal. 


Our attention has been invited to several 
decided cases, but most of-them deal with 
the vexed question as to the méaning which 
should be attached to the expression “Judg- 
ment” as used in the Letters Patent and 
are hardly relevant to the present discus- 
sion, There is only one case cited by. Mr. 
Noad which may be said to have some bear- 
ing upon the issue before us. .In Hurbuns 
Sahay v. Thakoor Persad (1) a Division 
Bench of the Calcutta High Court’ consist- 
ing of two Judges having concurred in a 
decree, a review of judgment was obtained; 
and the Senior Judge limited the review to 
one point but his collegue was inclined to. 
let the whole case be re-opened on review. 
The result, however, was that the judgment 
passed on appeal was confirmed except on 
one point on which both the Judges agreed 


. in modifying it. An appeal was brought 


under the Letters Patent from the final 
decree thus drawn up, but it was dismissed 
on the preliminary ground that the Judges 
of the Division Bench having concurred in 
the first decree,no appeal lay under the 
Letters Patent. The judgment of the Divi- 
sion Court which heard the appeal under 
the Letters Patent is a short one and con- 
tains no discussi8n on the subject. Nor 
does it clearly indicate the exact reason 
which led the Court to dismiss the appeal. 
The only thing which can be gathered from’ 
the judgment is that the fact that one of the 
Judges was inclined to differ from his 
colleague as to the points on which the case 
should be re-opened on review did not, in. 
the opinion of the Court, entitle the parties . 
to an appeal under the Letters Patent from 
the order limiting the case to one’ point. 
It is to be observed that both the Judges 


(1) 10 O. 108; 13 O. L. R. 285; 5 Ind, Dee. (N. s.) 75, 
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had concurred in the first decree and the 
question of the extent to which the review 
should be carried was a matter within their 
discretion’and it is not clear whether that fact 
influenced the decision of the Court. 
Whatever the ratio decidendi may be, the 
judgmentin Harbuns Sahay’s case (1) is dis- 
tinguishable from the present case. Here 
the Judges composing the Division Bench 
have entirely disagreed on the vital issue 
between the parties, and neither of them 
has yielded to the other. There can be 
little doubt, and indeed it is admitted by 
the learned Counsel for the respondent, 
that on the $th April, 1924, there was, to 
use the phraseology of the Letters Patent, 
a judgment of a Division Court in a case 
in which the Judges composing the Court 
were equally divided in opinion; and that 
cl. 10 conferred a right of appeal from that 
judgment. Was that right extinguished 
simply because on the following day the 
Judges, while considering the effect of their 
dissent on the result of the appeal, joined in 
making an order that the decree should be 
framed in terms of the opinion. of the Senior 
Judge ? 

I am not prepared to accede to the con- 
tention of the learned. Government Advo- 
cate that it was unnecessary for the Judges 
to make any order after the 9th April, and 
that the decree could have been prepared 
by a Ministerial Officer of the Court on the 
basis of the opinion of the Senior Judge 
without any direction from the Court. 
Surely, a Ministerial, Officer was not com- 
petent to decide whether the decree should 
conform to the opinion of the Senior Judge 
under cl. 26 of the Letters Patent or 
to that of the Junior Judge under s 98 of 
the ©. P. O., who confirmed the deci- 
sion of the Court below. That matter was 
bound to be decided by the Judges 
themselves, and in order to avoid an 
impasse they had to agree as to the effect 
of their dissentient opinfons on the appeal 
before them. If they had continued to 
dissent from each other even on the result 
which followed from their conflicting opin- 
ions on the merits of the case, there could 


.. have been no disposal of the appeal so far’ 


asthey were concerned. Indeed, we find that 
in numerous cases the Judges of the Divi- 
sion Bench ‘while differing in opinion on 
the merits have agreed to make a, joint 
order stating the result of their dissent, and 
the mere circumstance that they concurred 
in making such an order has never been 
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held to deprive the aggrieved party 
of the right of appeal conferred upon 
him by the Letters Patent. As instances 
of such cases I would cite:—Dori v. 
Jiwan Ram (2), Jiwan Ram v. Tivadi 
Singh (3), Roop Laul v. Lakshmi Doss 
(4), Lakshmi Doss v. Roop Laul (5), Sheik 
Mahamad Ravuthar v. British India Steam 
Navigation Co., Ltd’ (6), Sheikh Mahamad 
Ravuther v. British ‘India Steam Nevi- 
gation Co, Ltd., (7), Lala Suraj- Prosad: v. 
Golab Chand (8), Ram Narain Singh v. 
Chhota Nagpur Banking Association (9), 
Mohini Kanta Saha v. Preo Nath Neogy (10), 
Becharam Choudhuri v. Puran Chandra 
Chatterji (11), Shivlal Khubchand v. Apaji 
Bhivrav (12) and Appaji Bhivrav v. Shwlal 
Khubchand (13). ; 


It is true that no objection was taken s 
far as appears in any of these cases that the 
concurrence of the Judges of the Division 
Court in the final order declaring the result 
-of the appeal deprived the aggrieved party 
of the right of preferring an appeal to the. 
High Court under the Letters Patent, but 
as observed by their Lordships of the Privy 
Council in Brij Narain Rai v. Mangla ` 
Prasad Rai (14) “when a.long series of 


. cases extending over a long period of time 


when parties were represented by eminent 
Counsel are decided ina way where if a 
plea which was evident had been taken 
and upheld, the decision would have been 
the other way, there arises an irresistible 
conclusion that the plea was not taken 
because it was felt to be bad.” The prelimi- 
nary objection, if sustained, would 
render practically nugatory the provision 
of the Letters Patent which gives a right of 


(2) 6 Ind. Cas. 17; 32 A. 265 atp. 284; 7 A. D.J. 
133 


(3) 11 Ind. Cas. 305; 34 A. 13;8 A. L. J. 1072. 

(4) 29 M. lat p. 24. 

(5) 30 M. 169; 17 M. L. J. 19; 2 M. L. T. 4. 

(8) 30 M. 79; 16 M. L. J. 573; 1 M. L. T. 387. 

(7) lInd. Gas. 977; 32 M, 95; 4 M. L. T. 110; 18 M. 


L. J. 497, 

(8) 28 ©. 517 at p. 520; 5 O. W. N. 640. . 

(9) 36 Ind. Cas 321; 43 C. 332 at pp. 367 & 379. 

(10) 67 Ind. Cas. 381; 49 O. 661 at p. 664; 35 O. L. J. 
309; A. I. R. 1922 Cal. 141. 

(11) 88 Ind. Cas. 637; 29 C. W. N. 755 at p. 757; 41 
O. L. J. 456; A. I. R.1925 Cal, 845; 52 ©. 894. 

(12) 2 B. 654 at p. 659; 1 Ind. Dec. (N. s.) 858 

(13) 3 B. 204; 2 Ind. Dec. (N. 8.) 137. 

(14) 77 Ind. Cas. 689; 46 A. 95; 21 A. L. J. 934; 46 
M. L. J. 23; 5P. D. T. 1; 28 0. W. N. 253; (1924) M. 
W. N. 68; 19 L.W. 72; 2 Pat L. R. 41; 10 0. & A. L. 
R. 82: A, I. R. 1924 P. 0. 50; 33 M. L. T. 457; 26 Bom. 
L. R. 500; 110. L. J. 107; 51 L A. 129; 1 Ọ, W, N, 48; 
41 0. L. J. 232 (P. C). i 
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appeal to the High Court from the judg- 
ment of a Division Bench where the Judges 
are equally divided in opinion, for as‘I 
_ have already pointed out, there would 

hardly beany case in which the dissenting 
Judges would not be required to concur in an 
order disposing of the appeal in accordance 
wtih the opinion of the one Judge or the 
other. laccordingly overrule the prelimi- 
nary objection. 

The learned Counsel for the respondent 
also contends that, if an appeal lies to this 
Court, it lies only on the point on which the 


Judges of the Division Bench have differed. 


and that it is not open to the appellants to 
impeach their concurrent finding that the 
decision of the appeal is governed by 
el, 26 of the Letters Patent and not by s. 98 
of the C. P.O. Now, cl. 10 of-the Letters 
Patent givesa right of appeal “from the 
judgment of two” or more Judges of the 
said High Court, or of any such Division 
Court, wherever sach are equally divided 
in ‘opinion..... ...... ” and it is perfectly 
plain that the expression “judgment” 


means the whole of the judgment and not. 


a portion ofit. It will be observed that 
cl, 10 provides for appeals in three cases; 
(1) from the judgment of a Single Judge 
of the High Court an appeal lies to the 
High Court; (2) from the judgment of two 
or more Judges of the High Court, who 
are equally divided in opinion and do not 
constitute a majority of the Court, au 
appeal lies to the High Court; (8) from 
any other judgment of the High Court 
an appeal lies to the Privy Council. The 
language of the clause places these class- 
es of appeals on the same footing and 
makes no distinction between the scope of 
one class and thatof another class. While 
cl. 29 imposes certain restrictions on 
the right of appeal to the Privy Council, 
there is no law which restricts the scope of 
the appeals of the first two classes or sug- 
gests that the Judges of the Division Bench 
hearing the appeal are not entitled to deal 
with all the points which were determined 
by the Court from whose judgment the 
appeal has been preferred. Nor dol think 
that the use of the word “wherever” was 
intended toconfins tha seon9 of the appeal 
tothe point or points on which thereis a 
disagreement between the Judges. The 
matter wes fully discussed by a Full Bench 
of the Allahabad High Court in Ram 
dial v. Ram Das (15) and I endorse the 


(15) 1 A. 181; 1 Ind. Dec. (N. 8.) 122, 
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rule laid down in that judgment that the 
appeal given to the High Court under 
cl. 10 of the Letters Patent isnot confined 
to the point or points on which the Judges 
of the Division Bench differ in opinion. 
The judgmentin Nundeeput Mahta v. 


` Urquhart (16), on which the learned Gov- 


ernment Advocate places his reliance, 
n> doubt decides that where the Judges 
composing a Division Bench agree in 
their finding ona certain point the High 
Court has no power in an appeal under 
cl. 15 (corresponding to cl. 10 of the Letters 
Patent of this Court) of the Letters Patent 
to question that finding. “That judgment 
has, howeyer, been dissented from, not 
only by the Allahabad High Court in 
Ramdial v. Ram Das (15) but also by the 
Caleutta High Court in Upendra Nath Bose 
v. Bindeshri Prosad (17) and can no longer 
be regarded as a correct exposition of the 
law. . 

The rule that the appeal under the Let- 
tera Patent lies from the whole of the 
judgment and is. not restricted to the 
point or points on which the Judges com- | 
posing the Division Bench have differed has 

been affirmed by theMadras High Court 
in Sheik Mahamad Ravuther xv. British 
India Steam Navigation Co. Ltd. (7) and 
Kuhunni v. Srivallabhan (18) and by the 
Bombay High Court in Velji Bhimsey and 
Co., v. Bachoo Bhaidas (19). Itis true that 
there are observations in Probhat Chandra 
Barua v. Emperor (20) to the etfect that the 
High Court, while hearing an appeal under 
the Letters Patent, is not competent to 
consider the question of the correctness of 
the decision of a Division Bench upon a 
matter upon which both the Judges kave 
agreed, but the observations were no more 
than mere obiter dicta. The question for 
determination in that case was whether 
the decision of the High Court on a refer- 
ence under s. 66, smb:s. (2) of the Indian 
Income Tax Act (XI of 1922) was a “judg- 
ment” within the meaning of the Letters 
Patent, and the Judges answered that 
question in the negative. After holding 
that no appeal was competent, the learned 


‘ (16) 13 W.R. 209; 4 B. L. R. A. C. 181. 
(17) 32 Ind. Cas. 463; 20 C, W. N. 210; 22 0. L. J. 
9 


452. 
(18) 11 M. L. J. 10. 
(19) 87 Ind. Cas. 199; 48 B. 691; 26 Bom. L. R. 349; 


A. LR. 1925 Bom. 118. i 
(20) 87 Ind. Cas. 653; 29 O, W. N. 398; A. I. R. 1925 


Oal. 598; 52 C. 546, 
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Judges proceeded to make the observa- 
tions mentioned above which were not only 
obiter dicta but did not represent even their 
considered opinion. As I have pointed out, 
the Calcutta High Court in the case of 
Upendra Nath Bose v. Bindeshri Frosad (17) 
had definitely laid.down the rule, that when 
once the right of appeal is established, the 
appellant can raise, mot only the points upon 
which the Judges have differed, but also 
those on which they have agreed; and itis 
obvious that the casual remarks made by 
Judges of the Division Bench in the case of 
Probhat Chandra Barma v. Emperor (20) 
‘without any reference tothe rule already 
enunciated by their own Court, cannot be 
treated as an authority for the view. 
There can, therefore, be no doubt that 
the language of cl. 10 of the Letters Patent 
and the consensus of judicial opinion are 
in favour of the appellants and they are 
entitled to challenge the correctness of 
the conclusion that the decision of the 
appeal was governed by cl. 26 of the 
Letters Patent and not by s. 98 of the 
C. P.O. 
- Coming now to the merits of the ques- 
tion as to whether, in the event of the 
diference between two Judges, the pro- 
cedure prescribed by cl. 26 or that 
enacted by s. 98 should be followed. I 
find that all the High Courts have laid 
down the proposition that, where an appeal 
is heard by a Bench composed of two 
Judges who differ in opinion the decision 
of the appeal is regulated by s. 98 of the 
“OP. C,, if the appeal is from a Subordinate 
Court under the C. P. C. or any local or 
special Statute, and in all other cases the 
decision is governed by the Letters Patent. 
This was certainly the view taken by the 
High Courts prior to the pronouncement 
‘made by the Privy Council in Bhaidas 
Shivdas v. Bhai Gulab (21) land I ‘do not 
_think that that pronourfcement has modified 
the law on the subject. It must be remem- 
_bered that the action, which gave rise 
to that appeal, was tried on the Original 
Side of the High Court, and that it was 
under the Letters Patent that an appeal 
was preferred against the judgment of a 
Single Judge to a Division Bench. The 
learned Judges constituting the Division 


(21)-60 Ind. Cas. 822; 45 B. 718; 40 M. L. J. 519; 25 
G. W. N. 605; 33 O. L. J. 488; 19 A. L. J. 409; 23 Bom. 
L. R. 623; 3 Ù. P. L: R. (P, C.) 22; 14 L. W 7; (1921) 
M. W. N. 408; 29 M. L. T. 350; 20M. L. T. 149; 481. 
A. 181 (P.O). 
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Bench differed in their opinion. The 
Chief Justice, the senior of the two Judges 
held that the appeal should be allowed, 
but his colleague, on the other hand, agreed . 
with the Thial Judge. Now, the appeal 
being under the Letters Patent the proce- 
dure prescribed therein for governing the 
difference of opinion’ between’ the two 
Judgés, -composing the Bench was. appli- 
cable to the case. The learned Judges, 
however, apparently in view of s. 98 of the 
C. P. C., referred the matter to two other . 
Judges for decision, with the result that 
the appeal was ultimately dismissed. 
Their mistake was rectified by the Privy: 
Council who set aside the decree of the 
Appellate Court and remitted the case to 
the High Court to be decided in accord- 
ance with the rule prescribed by the Let- 
ters Patent. 

Now, it may beconceded that the judg- 
ment of their Lordships of the Privy 
Council is couched in general terms and 
makes no distinction between appeals pre- 
sented to the High Court from the decrees 
of Subordinate Courts and those preferred 
under the Letters Patent from the judg- 
ments ofone or more Judges of the High 
Court; and itis, therefore, contended that 
the judgment as it stands embraces all 
cases and that it is immaterial whether 
the appealis from a Subordinate Court or 
from the High Court itself. But as ob- 
served by Lord Halsburyin Quinn v.Leatham 
(22) “every judgment must be read as ap- 
plicable to the particular facts proved, or 
assumed to be proved, since the generality 
of the expressions which may be found 
there are not intended to be exposition of 
the whole law, but governed and qualified 
by the particular facts of the case in which 
such expressions are to be found.” 

Ashas been already pointed out their 
Lordships of the Privy Council were deal- 
ing with a case which had been heard by 
a Division Bench of the Bombay High 
Court on an appeal under the Letters 
Patent, and their decision that in the event 
of a difference between two Judges the 
opinion of the Senior Judge should prevail 
applies only to cases of that description and 
the general observations made by them 
were not intended to alter the law which 
had already been laid down with respect 
to appeals from Subordinate Courts. In- 
deed they stated in that very judgment 


(22) (1901) A. C. 495; 70 L. J. P. O. 76; 65 J. P. 708; 
50 W. R. 189; 85 L. T. 289; 17 TL. RY 749, 
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that the proposition which the were laying 
down was not novel in India; and they 
would nothave made this observation if 
they had intended to dissent from the 
interpretation which the High” Courts in 
ae placed upon s. 98 of the 


The judgment of the Privy Councilin 
Bhaidas's case (21) has been considered hy 
the High Courts in several cases, and it has 
been repeatedly held that the rule enunci- 
ated in that case governs only appeals 
“within the High Courts, namely, from the 
judgment of one or more Judges of the 
High, Court to a Division Bench of the 
same Court, and that s. 98 of the O. P. O., 
provides for a difference of opinion in 
appeals from Subordinate Courts; vide 
inter alia, Pandy v. Jamnadas Chotuimal 
-© Marwadi (23), Hitendra Singh v. Rameshwar 
Singh (24) Allampati Venkatasubbiah v. 
Chutti Venkatasubbamma (25) and Prafulla 
Kamini Roy v. Bhabani Nath Roy (26 . 

The learned Council fur the respondent: 
has notinvited our attention to a single 
judgment by any High Court in which the 
rule in Bhaidas's case \21) has been made 
applicable to an appeal from a Subordinate 

. Court. There are,no doubt, observations to 
the contrary in Suresh Chandra Mukerji 
v, Shitekanta Banarjee (27)- but they were 
merely obiter dicta and have since been 


expressly dissented from by a Division: 


Bench of the same High Court in the case 
of Prafulla Kamini Roy v. Bhavani Nath. 
Roy (26). 

If the. matter were res integra, I “would, 
be inclined to adopt the view that the 
clause of the Letters Patent prescribing 
the method of procedure in the eventof a 
difference of opinion between two Judges 
composing a Division Bench governs all 
appeals heard by the High Court, and 
that it is immaterial whether they are 
appeals within the High Court itself or 
from Courts of inferior jurisdiction. Clausel1 
of the Letters Patent, which ordains that 
the High Court of-Judicature at. Lahore 
shall be a Court of Appeal from the Civil 
Courts of the Provinces of the Punjab and 
Delhi and from all other Courts subject to 


(23) 76 Ind. Cas. 317; A. I. R. 1923 Bom. 218. 

(24) 88 Ind. Cas. 141; 4 Pat. 510 at p. 565; A. L R 
1925 ‘Pat. 625; 6 P. L. T, 634. 
Pe 86 Ind, Cas. 857; 21 L. W. 721; A.I. R. 1925 

a 

(26) oF “ind, Cas. 897; 52 O. 1018. 

(27) 78. Ind. Cas. 679: 510. 669 at p. 672; 28 O. W. 
N. 637; A, IR, 1924 Cal, 855, 
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its superintendence, expressly recognises 
the jurisdiction to hear appeals from Sub- 
ordinate’ Courts as one of the functions of 
the High Court; and cl. 26 declares 
that “any function which is hereby directed 
to be performed by the High Court of 
Judicature at Lahore, in the exercise of its 
original or appellate jurisdiction, may be 
performed by any Judge, or by any’ Divi- 
sion Court thereof, appointed or consti- 
tuted for such purpose in pursuance of 
s. 108 of the Government of India Act, 1915; 
and if such Division Court is composed of 
two or more Judges and the Judges are 
divided in opinion asto the decision to be 
given on any point, such point shall be 
decidcd according to the opinion of 
the majority of the Judges, if there 
be a majority, but if the Judges be - 
equally decided, then the opinion of 
the Senior Judge shall prevail.” qt 
would, therefore, appear that the rule pre- 
scribed by cl. 26 embraces all decisions 
given by the High Court in exercise of any 
of the functions which the Letters Patent 
direct the High Court to perform, and the 
duty of hearing appeals from subordinate 
tribunals is one of these functions. i 

It is, however, unnecessary to dwell upon 
the subject any longer, because in view o 
the clause in the Letters Patent declaring 
all the provisions contained therein subject 
to the Legislative powers of the Indian 
Legislature, the Courts in India have, since 
the pronouncement of the Privy Council 
in Bhaidas’s case (21), unanimously endorsed 
the proposition, which they had enunciated 
before that pronouncement that the pro- 
cedure in determining an appeal from a 
Subordinate Court is regulated bys. 98 of 
the C. P. C., and that in the event ofa 
difference of opinion between two Judges 
hearing the appeal the decree appealed 
from must be confirm unless the difference 
is upon a question of law, and in that case 
the Judges have the discretion to refer that 
question to one or more of the other Judges 
of the Court. Accordingly I hold that 
the present case, which was heard by a 
Division Bench on an appeal from a decree 
ofa Subordinate Judge, is governed, not 
by.cl. 26 of the Letters Patent, but by 
the provisions of the O. P. C. 

The learned Government Advocate, how- 
ever, urges that even ifs. 98 of the Code 
be held to apply to appeals from Subordi- 
nate Courts, the present case is not cdvered 
by the language of that section because thg 
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Judges of the Division Bench, while differ- 
“ing on the question of the quantum of 
damages, concurred in holding that the 
plaintiff was entitled to recover all the costs 
incurred by himin the Courtof first instance, 
and to that extent they agreed in vary- 
ing the decree appealed from. ; The learn- 
ed Counsel contends that a case of this 
description, in which the Judges agree on 
one point and differ on the other, does not 
fall within theambit ofs. 98; and that, 
in the absence of any provision in the 
Code governing sucha case, the procedure 
prescribed by the Letters Patent should 
be followed. Iam unable to accede to this 
contention. Sub-section (2) of s. 98 enacts 
that “where there is no such majority 
which concurs in a judgment varying or 
reversing the decree appealed from, such 
decree shall be confirmed.” The principle 
adopted by the Legislature is that the 
decree of the Subordinate Court must be 
. confirmed unless the majority of the Judges 
composing the Appellate Bench concur in 
varying or reversing such decree. In other 
words, the confirmationof the decree ap- 
pealed from is the rule and its modification 
or reversal is onlyan exception. To satisfy 
the 
_ majority of the Judges constituting the 

Division Bench must coneur in the entire 
judgment which seeks to vary or reverse 
the decree of the Subordinate Court, A 
judgment cannot be dissected into two 
portions, one portion to be treated as a 
judgment concurred in by the Judges of the 
Appellate Court, and theother embodying 
their dissentient opinions. The sub-section 
contemplates that the whole of the judg- 
. ment varying or reversing the decree ap- 
pealed from should be accepted by the 
Judges composing the Division Bench, and, 
if there is no such judgment, the exception 


does not apply and the general rule must: 


prevail. 

Mr. Noad for the respondent places his 
reliance upon the judgment of Seshagiri 
Ayyar, J., in Manavikraman Tirumalpad v. 
Collector of the Nilgiris (28) which gives ex- 
pression to the opinion thats. 98 is inap- 
plicable to acase in which the Judges of 
the Appellate Court agree in varying the 
decree of the Court below on one point but 
disagree as to the rest. It is, however, clear 
that-the observations of the learned Judge, 
which, were obiter dicta, were dissented from 


(28) 49 Ind. Cas. 27; 41 M. 943; BL, W. 261; 24 M, 
L, T, 155; 35 M. L. J. 110; (1918) M, W. N. 540. 
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by his colleagues who adopted the opposite 
view. In my opinion the language of this 
section clearly indicates that there must 
be a complete agreement between the 
two Judges composing the Division Bench 
before the decree of the lower Court can 
be disturbed, and a partial agreement is 
obviously not arcomplete agreement and 
can only result in, the dismissal of the ap- 
peal unless the difference of opinion relates 
to a question of law and that question is 
referred to one or more of the other Judges 
of the Court. Inthe present case there was 
no complete agreement between the two 
Judges as to the variation or reversal-of the 
decree passed by the Trial Court, and the 
case was consequently governed -by the 
general rule embodied in sub-s. (2) of s. 


98 of the Code, and the decree of the Court - 


a first instance should have been confirm- 
ed. i 

`~ The logical result of this conclusion is 
that the judgment, against which this 
appeal has been preferred, should be set 
aside and the case should be remitted for 
decision in accordance with law. 

The learned -Counsel for the respondent, 
however, asks us to hear him on the ques- 
tion ofthe amount of damages to be award- - 
ed to hisclient and to determine that ques- 
tion in this appeal. -While we are perfectly 
ready to undertake the duty of determining 
this question and should like to settle the 
dispute between the parties finally, the 
learned Advocate for theappellants does not 
consent to our adopting that course, and 
insists upon our following the usual pro- 
cedure of allowing this appeal and leaving 
it to the plaintiff to prefer an appeal from 
such decree as may be passed after the re- 
mand. There can be nodoubt that if the ap- 
peal is allowed and the case is remanded for 
decision according to the law contaided in 
s. 98 of the Code, the defendants-appellants 
would derive some advantages. They would, 
in that case, not only be entitled to the 
refund of the Court-fee affixed by them to 
their memorandum of appeal, but would 
have also the advantage of appearing in the 
appeal of the plaintiff as respondents with 
concurrent findings on a’ question of fact 
in.their favour. Moreover it would be open 
to the plaintiff to reduce, if he so wishes, 
his claim for damages which he prefers 
on appeal from the judgment which may 
be given after the remand. Be that, ag 
it may, I consider that, thoughit would be 
desirable to adjudicate upon the merits of 
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the real question in controversy between 
the parties, we cannot compel the appel- 
lants to argue the question of damages 
when they are entitled to haveetheir appeal 
accepted on the ground that under s. 98 of 
the O. P. C., the decree of the Court of first 
instance should have been confirmed. It 
will beobserved that the course insisted 
upon by the appellants was followed by the 
Bombay High Court in Appaji Bhivrav lv. 
Shivlal Khubchand (13) which case is on 
all fours with the present case. The same 
procedure was adopted by their Lordships 
of the Privy Council in the case of Bhaidas 
Shivdas v. Bai Gulab (21). | 
- For the aforesaid reasons I would accept 
the appeal and setting aside the decree 
against the defendants remand the case 
‘for decision in accordance with the rule 
contained in s. 98, O. P. ©. The Court- 
fee on the memorandum of appeal shall þe 
refundedand other costs shall be borne by 
the parties incurring them. : É 

LeRossignol, J.—The main point for 
determination in this appeal is whether, in 
the event of difference between two Judges 
of this Court sitting as an Appellate Bench 
from the decree of a Subordinate Court, 
cl, 26 of the Charter of this Court ors. 
98 of the C. P.C. governs the procedure. 

Where there is no ‘weight of authority to 
. the contrary 1 should hold that the Charter 
overrides the Code, not by reason of the 
ruling in Bhaidas Shivdas v. Bat Gulab (21) 
but on the following reasoning :— 

. The C. P. C. is made applicable to High 
“ Courts by s. 117 of the Code, but s. 4 
maintains the supremacy of any special 
jurisdiction or power conferred, or any 
form of procedure prescribed, by any other 
law forthe time being in force. - Now, cl. 
11 of the Charter of this Court, one of the 
clauses which deal with the civil jurisdic- 
tion-of this Court, recognises this Court’s 
jurisdiction to hear appeals from Subordi- 
nate Courts, and cl. z6 prescribes the 
course to be adopted in the event of differ- 
ence between . Judges performing any 
function either on the original or the ap- 
pellate side’ authorised by the Charter. 
Clause 37 has been referred to as in 
effect cancelling orcounterbalancing s. 4 
of the Code, but 1 interpret it to mean 
nothing more than that the provisions of 
the’. Charter are subject to the legislative 
powers of the Indian Legislature and may 
be altered thereby. But until they are so 
expressly altered and Ican find no such 
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express alteration either in s. 98 of the 
Code or elsewhere—the Charter remains 


‘intact. 


However that may be, 1 agree with my 
learned Ohief Justice that we should not 
adopt a view contrary to that at which the 
other High Courts have arrived after much 
argument and confligt.. I concur in his 
conclusions on this and the other points 
arising in the appeal and in: his. reasons 
for these conclusions. 

Shadi Lal, C: J. and LeRossig~ 
nol, J.—The appeal is accordingly ac- 
cepted. The decree against the defend- 
ants is hereby. set aside and the case is 
remanded for decision in accordance with 
the rule prescribed in s. 98 of the Code. 
The Court-fee on memo. of appeal shall be 
refunded and other costs shall be borne by 
the parties incurring them. 

Z. K, Appeal accepted : 

Case remanded. 


LAHORE HIGH COURT. 
LETTERS PATENT APPEAL No. 302 oF 1925, 
December 12, 1925. 
Present:—Sir Shadi Lal, Kr., Chief 
Justice, and Mr. Justice LeRossignol, 
SHANKAR DAS—DEFENDANT—APPELLANT 

versus 
- SHAMBU NATH AND OTHERS—PLAINTIFES 
— RESPONDENTS. 

Letters Patent (Lah), cl. 10—Order directing service 

of notice on certain respondents—Order staying executa 
tron—Judgment—A ppeal, whether lies. 
- An order made bya Single Judge directing that 
notice of an appeal should be served on certain re- 
spondents which would have the effect of postponing 
the hearing of the appeal indefinitely is nota ‘judg 
ment” within the meaning ofcl. 10 of the Letters 
Patent and is not, therefore, appealable under that 
clause. [p. 352, col. 2.] è h 

An order staying the execution of an order passed 
by a Subordinate Court is a “judgment” within the 
meaning of cl. 10 of the Letters Patent and is open 
to appeal. [ibid.] 

Letters Patent Appeal against the judg- 
ment of Mr. Justice Campbell passed in 
Civil Appeal No, 1649 of 1925, dated the 
29th October 1925. 

Lala Jaggan Nath Aggarwal and Mr, 
Mukand Lal Puri; for the Appellant. 

Mr. M.S. Bhagat, for the Respondents. 

JUDGMENT.—This appeal arises out 
of the proceedings taken in pursuance of 
a preliminary decree passed by the Sub- 
ordinate Judge of Lahore for partition of 
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the estate belonging to thelate Rai Bahadur 
Buta Mal. It appears that Bihari Lal, one 
‘of the sons of Rai Bahadur Buta Mal, with- 
out. the authority of the Receiver appointed 
by the Court granted a lease of certain 
immoveable property forming part of that 
estate to Shambu Nath and six other per- 
sons (who will be described hereinafter as 
lessees) and that when the matter was 
brought to the notice of the Trial Judge he 
passed an order on the 23rd of June 1925, 
directing their ejectment. 

Against this order of ejectment the lessees 
preferred an appeal to the High Court 
which was admitted on the 26th of Juneand 
they also obtained ex parte an ad interim 
order staying their ejectment pending the 

. decision of the appeal. On the 29th of Octo- 
ber, theappealcame up for hearing before 
Mr. Justice Campbell who upon an objection 
raised by the lessees, adjourned the hearing 
of the case and directed that notice of the 

_ appeal should issue to all the respondents in- 

cluding certain persons who were in Europe. 

It isto be observed that the respondents 
residing in Europe, who are descendants of 
the sons of Rai Bahadur Buta Mal have 
taken nointerest in the proceedings and 
were not represented before the Subordinate 
Judge who ordered the ejectment of the 
lessees, They were, however, impleaded by 
the lessees as respondents to the appeal and 
the lessees having obtained an order staying 
their ejectment are now anxious to delay 
the decision of the appeal. 

-It is obvious that there is no reasonable 
chance of promptly effecting service of the 
notice of the appeal upon the respondents 
residing out of India, especially upon the 
son of Bihari Lal who is incollusion with 
the lessees, and the dilatory tactics adopted 
by them are likely to be successful. 

In these circumstances Mr. Jagan Nath 
for Rai Sahib Shankar Das, another son of 
Rai Bahadur Buta Mal’ asked the learned 
Judge to discharge the ad interim order, 
but his prayer was not granted because the 
lessees gave an undertaking that they would 
“pay into the lower Court all rents which 
may fall due from them” from the 29th 
October 1925. 

From this order of the Single Bench Rai 
Sahib Shankar Das has preferred an appeal 
under cl. 10 of the Letters Patent and 
Mr. Bhagat for the lessees raises a. pre- 
liminary objection that the order in ques- 
tion does not amount to a “judgment” with- 
in the meaning of the said clause, Now, 
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there is a considerable diversity of judicial 
opinion as to the interpretation to be placed’ 
upon the word “judgment” but the matter’ 
has been settled, so far as this Court is con- 
cerned by thé decision in Ruldu Singh v. 
Sawal Singh (1). Applying the test laid: 
down in that case we consider that while 
the orderdirecting the issue of notice to 
the respondents in Europe will have the 
effect of postponing the hearing of the ap- 
peal indefinitely, it cannot be held to bea 
judgment. As pointed out by the Division 
Bench an adjudication on an application 
which is nothing more than astep towards 
obtaining a finaladjudication in the suit 
or appealis not a judgment within the 
meaning of the Letters Patent. 

There is, however, no doubt that the 
decision of thelearned J udge making the. 
ad interim order absolute constitutes a judg- 
ment within the meaning of cl. 10 of the 
Letters Patent and that an appeal lies from 
that decision. 

On the merits we are convinced that the’. 
lessees secure as they are in possession of 
the property desire to obstruct the disposal 
of the appeal by resorting to every’ dodge 
of which they can avail themselves. We 
cannot too severely condemn these tactics, 
and we have no hesitation in holding that 
the lessees are not entitled to any discre- 
tionary remedy which is calculated to retard 
the proceedings of the Court. It is cleat - 
that they are abusing the process of the 
Court. 

We accordingly accept the appeal and 
discharging the ad interim order we direct . 
the Subordinate Judge to take prompt 
measures to execute the order passed on 
the 23rd June and to recover from the 
lessees such sum of money as may be due 
from them in pursuance ofthe undertaking 
given by them on the 29th October. 

Mr. Jagan Nath also urges that they 
should be called upon to pay rent or daniages 
for the use and occupation of the property 
for the period from the 23rd June 1925 ta 
the 29th October 1925. Thisis, however, 
a matter which upon the material before 
us we are unable to determine and we 
must remit it for decision to the Trial 
Judge. 

The léssees must pay the costs incurred 
by appellant in this Court. 


Appeal accepted. 
0 67 Ind. Cas. 388; 3 L, 188; A. I. R. 1922 Lah, 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 

BECOND Crvit APPEAL No. 26 or 1924. 
November 19, 1925. 
Present:—Mr. Kincaid, J. O., and 

| Mr. Lobo, A. J.C. 
KEWALRAM—Derenpant—AppPE“LaNt 
versus 
ISRIBAI—PLAINTIFF—RESPONDENT. 

Hindu Law—Joint family—Widow—Quantum of 
her maintenance—Variation thereof—Right of resi- 
dence, nature of. 

The amount of maintenance per year. which a 
widow in a Hindu joint family is entitled should not 
exceed the annual proceeds of the share to which her 
husband would have been entitled on partition, if 
living. [p. 353, col 2.) 

The right of residence of a Hindu widow is a right 
to a provision for residence and is included in the 
general right of maintenance. Like the right of main- 
tenance it is an equitable and not legal right. [p. 353, 
col. 2; p. 354, col. 1.] 

Thawar Das v. Vani, 10 Ind. Cas. 985; 4 S. L. R. 
278, followed. : x 

The amount of maintenance allowed to a Hindu 
widow whether under agreement or under a decree ‘is 
liable to be enhanced in a suit brought for the pur- 
pose. [p. 354, col. 1.] 

Appeal against the judgment and decree 
of the District Judge, Hyderabad (Sind), 
dated the 14th October 1924, passed in Ap- 
peal No. 7 of 1923, against those of the 
Joint Sub-Judge, Hyderabad (Sind), dated 
the 15th October 1923, in Suit No. 671 of 
1922. ` 

Mr. Kimatrai Bhojraj, for the 
lant. l 

Mr. Tahilram Maniram,for the Respond- 


ént. 
JUDGMENT. 

Lobo, A. J. C.—The respondent in 
this matter is the sister-in-law of the appel- 
lant, being the widow of his deceased bro- 
ther, Vishnomal. ; 

Under a compromise decree, the result 
of litigation between the respondent and 
appellant in 1904, the respondent was in 
receipt from the appellant of maintenance 
at the rate of Rs. 4 per mensem; she also 
had aright of residence in respect of one 
of the two houses belonging to the fami- 
ly of her deceased husband, and the right 
to any rent she might be able to realize by 
letting a portion of the house given to her 
for residence. 

In 1922, the respondent filed Suit No. 671 
of 1922in the Court of the Subordinate 
Judge, Hyderabad, inter alia for enhance- 
ment of maintenance, and Rs. 150 expenses 
alleged to have been incurred by her on re- 
Pairs of the house given her for residence, 
The Subordinate Judge passed a decree 
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in the said suit on the 15th of October 
1923 enhancing the maintenance allowance 
to Rs, 12 per month and allowing thé re- 
spondent Rs. 120 for expensés of repairs. 

Against the said decree there was an 
appeal to the District Court of Hyderabad 
which on the 14th of October 1924 confirm: 
ed the decree of the lower Court and dis- 
missed the appeal withtosts. 

The appellant now comes before us in 
second appeal. 

Mr. Kimatrai who appears for the appel- 
lant conceded that with regard to the 
Rs. 120 allowance for repairs of the residen- 
tial house, there were concurrent findings ` 
of fact of two Courts which “he could not 
attack in second appeal. This portion of thé 
decree of the lower Court must, therefore, 
remain intact, 

On the question of enhancement of thé 
maintenance allowance, the substantial 
question of law argued before us by Mr. 
Kimatrai is, that both the lower Courts, 
though correctly stating the principle of 
Hindu Law covering the amount of main- 
tenance whicha widow is entitled to, name- 
ly, that such maintenance should not exceed 
the annual proceeds of-the share to 
which her husband would have been entitl- 
ed on partition, if living, have, asa matter 
of fact, exceeded that limit, in enhancing 
maintenance to Rs. 12; and that they 
have fallen into this error partly owing to 
their erroneous view that a Hindu widow is 
entitled to maintenance plis residence. — - 

Now, the learned District Judge on the 
last question states that he has looked intd 
all the rulings and writers on Hindu Law 
and can find no very clear authority of 
the point as to whethera Hindu widow is 
entitled to maintenance plus résidence, 
He concludes this portion of his judgment 
with the words “the general trend of thé 
writers however convinées me that the 
learned Joint Sub-Judge was correct in 
the view hé took”, 

Unfortunately, it dppedrs that it was not 
brought to the attention ef the léartied 
District Judge that there was a ruliiig of 
this Court covering the point in question. 
That ruling is one of a Divisional Benth 
of this Court and is reported at Thawar Das 
v. Vani (1). It was there kéld:— 

“The right of résidenicé of a Hindu widdw . 
isa right to a provision for residénce ànd 
is included in the general right df main- 
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tenance. Like the right of maintenance it 
is an equitable and nota legaliight’. ~ 

This is a ruling binding on us and agreeing 
with it we hold that the learned District 
Judge has erred in his finding that-a Hindu 
widow is entitled to maintenance plus resi- 
dence and not merely to an allowance for 
maintenance which would include resi- 
dence or the cost thereof. 

It is also clear that this error of the 
learned District Judge, has affected his 
finding on the question of enhancement of 
maintenance, 


The learned District Judge finds, 


"- accepting the finding of the lower Court, 


that the ancestral property consists of 
two houses measuring about 900 square 
fees and that on a value at Rs. 6 per 
square foot the said property is worth 
Rs. 5,400. That this amount invested 
at Rs. 6 per cent. would fetch Rs. 27 per 
month, and that the respondent would, 
therefore, be entitled to Rs. 13-8-0 per 
mensem for maintenance. As the Sub- 
ordinate Judge had awarded Rs. 12 as main- 
tenance the learned District Judge con- 
firmed the decision considering that it was 
well within the prescribed limit. 

But the learned District Judge, also 
accepting the finding of the Subordinate 
Judge, has found that the respondent had 
for many years let the larger tenement in 
the house assigned to her for residence and. 
was in respect of Rs. 3 per month as rent 
for the portion so let. . 

He also found on the evidence that for 
this portion the amount ‘of rent which 
ou now easily be realized would be _ 

8.6. - 

Thus for all practical purposes, both the 
lower Courts have awarded to the respond- 
ent who has adequate provision for resi- 
dence Rs. 18 for maintenance, which is con- 
siderably in excess of what she would be 
entitled to under Hinflu Law, considering 
that maintenance includes residence. 

For the respondent it has been argued 
thatit is notshown that the two ancestral 
houses are the only ancestral property which 
should be taken into consideration in deter- 
mining the amount of maintenance. There 
is, however, no evidence that the ancestral 
property at the time of this litigation con- 
sisted of any thingmore thanthe two houses 
referred to in the judgment of. both the 

lower Courts. It hasaleo been contended 
for the respondent that the lower Courts 
merely adopted the figure of Rs. 5,400 as a 
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rough and ready basis ‘of calculation and 
that it is quite possible that the two 
houses constituting the ancestral property 
were worth a good deal more. Itdoes not 
appear toeus, however, that this is so. 
The figure of 900 square feet, the area of 
the two buildings, was apparently uncontes- 
ted by the parties., The rate of Rs..6 per 
square foot, according to the judgment of 
the Subordinate Judge, is based upon evl- 
dence recorded in the case. It can scarcely 
be argued, therefore, that the figure of 
Rs. 5, 400 was neither accurate nor meant 
to be accurate. f 

Another point of law raised by the ap- 
pellant before us was that the consent 
decree of 1904 was not merely a decree for 
maintenance but was a compromise of dis- 
puted claims which included an allowance 
for maintenance, that, therefore, the nature 
of the decree indicated that it was not to be 
altered at any time thereafter without the 
consent of the parties. Mr. Kimatrai was 
not able to cite any authority—directly or 
indireetly on the point, and we do not 
think that the point made by him differen- 
tiates this case from those referred to in 
Mulla’s Hindu Law in: which it has been 
held that the amount of maintenance allow- 
ance to a Hindu widow whether under 
agreement or under a decree is liable 
to be enhanced ina suit brought for the 
purpose. < 

Taking all things into consideration, wé 
think we shall be doing substantial 
justice to the parties if we enhance the 
maintenance allowance of the respondent 
from Rs. 4 given to her by the original 
consent-decree to Rs. 6 per month, making 
this amount, like the original Rs. 4, a 

charge upon the house given to her for 
residence, 

We, therefore, accept this appeal and vary 
the decree of the lower Court by reducing 
the maintenance allowance of respondent 
from Rs. 12 to Rs. 6 per month. The decree 
of the lower Court will stand with regard to 
the allowance of Rs. 120 for repairs. 

With regard to costs, we think it will 
be equitable to order that each party should 
bear his or her own costs throughout. 

Kineaid, J.C.—I wish to add afew 
words to the judgment of my learned bro- 
ther because it seems to me that the ques- 
tion whether the widow is entitled to resi- 
dence and maintenance or whether maintena- 
nceincludes residence israther playing with 
-words, A Hindu widow ina joint family 
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s entitled to have a roof over her head and 
food enough to keep her alive. The Judge 
will consider when granting. maintenance 
and residence, the status of the family and 
what suchafamily habitually does allow 
But there is a proviso that 
the widow cannot claim from the joint 
family more than theincome which a hus- 
band would have been entitled to receive, 
hadhe been alive and had he separated 
rom the co-parcenary. Thereis really no 
difficult question involved and Ihave added 
these few wordsin the hope of clearing up 
what seems to me an unnecessary entangle- 
ment. I would,as my learned brother has 
done, vary the decree in the way he has 
indicated. 


P. B. A. Decree varied. 


LAHORE HIGH COURT. 
Secoxp Crvi APPBAL No. 2752 or 1922. 
A December 1, 1925. 
Present:—Mr. Justice Zafar Ali 
and Mr. Justice Addison,” 
RALLA SINGH IN PERSON AND HEIR OF 
ISHAR SINGH, DECEASED—PLAINTIFF 
APPELLANT 
Versus o: 
BISHNA AND oTHEss—DEFENDANTS 
—-RESPONDENTS. 
Custom—Alienation—Sale of ancestral land to buy 
mortgagee rights, whether justified—Specific Relief 
Act (I of 1877), s. 41, applicability of—Civil Procedure 
Code (Act V of 1908), O. XXXII, r. 8~Appeal—- 
Minor respondent— Guardian ad litem named after 
institution of appeal—Limitation. : 
A sale’ of ancestral land for the purpose of buying 


a mortgage of land, where the mortgagor is a widow, ° 


cannot be justified either on the ground of necessity 
or asa prudent act or an actof good management. 
[p. 356, col. 1.) 

Where, however, such a saleis challenged by a 
reversioner of the vendor and the Court finds that the 
estate of the vendor which has ultimately to devolve 
on the piaintiff has benefited by the investment of 
the sale consideration in the purchase of the mort- 
gagee rights, the Court has power under s. 41 of the 
Specific Relief Act, to direct that the plaintiff should 
pay the amount so invested to the vendee before taking 
possession of the land in suit. [ibid.] : 

Where co-owners sell their joint ancestral land, the 
sale when impeached by a reversioner cannot be split 
up into parts. The transaction affects him as a whole 
and he is entitled to assail the whole of it. [p. 356, 
col. 2. 

hough no proceedings against a minor who is im- 
pleaded as a defendant in a suit or is made a respond- 
ent in an appeal can be taken until his guardian for 
the suit or appeal is appointed to represent him, the 
nomination of a guardian is not an essential require- 
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ment for the ‘filing of a suit or the presentation of an 
appeal and the guardian can be nominated and ap- 
pointed subsequently. [p. 355, col. 2.] . 

An appeal in which a respondent isa minor should 
be deemed to have been filed not on the day on which 
the name of his guardian is entered in the memo. 
rh ie but on the original date of its presentation. 
10104. 

Second_appeal from a decree of the 
District Judge, Ambala, dated the 10th 
August 1922, affirming that of the Munsif, 
ae Class, Ambala, dated the 11th March 

Dr. Nand Lal, for the Appellant. i 

Lala Jagan Nath Aggarwal, for the Re- 
spondent. : 

JUDGMENT.—This was a declaratory 
suit by a reversioner to avoid a sale of 


. ancestral land on the usual ground that 


the sale was devoid of consideration and 
without necessity, The plaintiff did not 
succeed in the Trial Court and his appeal 
to the District Judge having also failed 
he appears in this Court in second 
appeal. Counsel for the réspondent raises a 
preliminary objection that the appeal is 
barred by time because the name of the 
guardian ad litem of the minor respond-. 
ent Ishar Singh is not mentioned in 
the memo. of appeal. An application for. 
entering his name was filed butlong after 
the expiration of the period allowed for filing 
the appeal. That application is also before. 
us for disposal. The objection, however, 
possesses no force because. as held in Khem 
Karan v. Hardayal (1) which was followed 
in Rup Chand v. Dasodha (2} an appeal in 
which a respondent is a minor should be 
deemed to have been filed not on .the day 
on which the name of his guardian is 


- entered in the memo.of appeal but on, the 


original date of its presentation. Though 
no proceedings against a minor who is -im- 
pleadedas a defendant ina suit or is made 
a respondent in an appeal can be taken 
until his.guardian foxthe suit or appeal is 
appointed to represent him, the nomination 
of a guardian is not an essential require- 
ment for the filing of a suit or the presenta- 
tion of an appeal and the guardian can be 
nominated and appointed subsequently. The 
guardian ad litem of the minor is also one 
of the respondents and the respondents are 
represented in this Court by Counsel. We, 
therefore, overrule the objection and grant 
the application. 

(1) 4 A. 37; A. W. N. (1881) 129; 6 Ind, Jur. 382; 2 
Ind. Dee. (N. 8.) 667. 

(2) 30 A. 55; A. W. N. (1907) 280; 3 M. L. T.°58; 4 A, 
L J, 348n, ' : 


356. 


Turning to the merits we find that the 


vendors were related to the plaintifi-rever- 
sioner thus :— 





KOMA 
f | 
ka Chaina, (vendor). 
f ` 

Mansha, Atra, 

(vendor) . (vendor). 
Ralla Singh 
(plaintifi). 


The land was sold for Rs. 1,060 which was 
paid thus :— 3 

8 Rs. 798 before the Sub-Registrar. 

(2) Rs. 187 left in the hands of the 
vendees to redeem the mortgage to which 
the land was subject ; 


(3) Rs, 15 for registration expenses. 


To prove item No. (2) the vendees produc- 
ed the registered mortgage-deed which 
they. had received from the mortgagee on 
payment of the mortgage-money to him and 
they examined a witness also who deposed 
to the payment. This evidence was, in our 
opinion, sufficient to prove .the payment of 
this item and this being a just antece- 
dent debt its payment was a necessity. 

. But no necessity was proved for the 
balance. Chaina who was the owner of 
one-half sharein the land sold presumably 
got half of Rs. 798 which was paid before 
the Sub-Registrar, but it is not known 
how he spent that money. The other two 
vendors bought a mortgage of land for 
Rs, 400 about four days after the sale in 
question. Themortgagor was a widow. It 
cannot be said that to sell ancestral land 
for the purpose of buying .a mortgage of 


land where the mortgagor isa widow is a ` 


prudent act eris an act of good manage- 
ment. We, therefore, are unable to hold 
that this money was raised for a valid 
necessity. The estate of the vendors which 
has ultimately to devolve on the plaintiff 
has, however, benefited by this investment 
and justice requires in accordance with 
the principle laid down in s. 41 ‘of the 
Specific Relief Act that the plaintiff should 
pay this amount to the vendees before 
taking possession of the land in suit. His 
Counsel agrees to this and states that he 
will pay it. 

Lastly there is the plea of acquiescence. 
It was.argued on behalf of the vendees 
that the plaintiff was not entitledto impeach 
the salein respect ofthe shares of Mansha 
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and Chainain the land sold because his 
father had acquiesced inthe sale thereof 
by them. But where co-owners sell their 
joint-land the sale when impeached by the 
reversioney cannot be split up into parts. 
The transaction affects him as a whole and 
he is entitled to assail the whole of it. 

We, therefore, accept the appeal and 
reversing the judgment and decree of the 
Court below we grant the plaintifis a 
declaratory decree to the effect that the sale 
is inoperative as against his reversionary 
rights but that he is liable to pay Rs. 587 
to the vendees before taking possession of 
the land. The parties to bear their own 
costs throughout. 

Z. K. Appeal accepted, 


MADRAS HIGH COURT. - 

Crvit Revision PETITION No. 971 or 1923. 

September 25, 1925. i 

Present :—Mr. Justice Madhavan Nair. 

ARUNACHALLAM CHETTY— 
PETITIONER 
s VETSUS 
ABDUL SUBAN SAHIB—DEFENDANT 
No, 2—RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 47—Deeree 
against minor without guardian on record—Qbjection 
of decree being nullity, whether can be raised in 
execution—Voidable and void decrees, distinction be- 
tween. 

The principle that an Execution Court is bound to 
execute the decree as it stands and is not entitled to 
go behind the decree questioning its validity is appli- 
cable only to voidable decrees and not to decrees which 
are absolutely void and might be disregarded altoge- 
ther without any proceeding to set them aside. [p. 357, 
col. 1.) 

A decree against a minor without any guardian on - 
record to represent him is void and itis, therefore, 
competent to the minor in proceedings in execution, 
of such a decree to raise the question under s. 47, C.- 
P. C., that the decree is a nullity and not binding on 
him. [p. 357, col. 2.] s f 

Subramania Aiyar v. Vaithinatha Aiyar, 31 Ind, 
Cas. 198; 38 M, 682 and Jungli Lall v. Laddu Ram 
Marwari, 50 Ind, Cas. 529; 4P. L. J. 240; (1919). Pat. . 
105, relied on. 

Petition, under s. 25 of Act IX of 1887, 
praying the High Court to revise an order 
of the Court of Small Causes, Trichinopoly, 
in E. A. No, 1262 of 192i, in Suit No. 3863 
of 1919. 

Mr. K. Rajah Aiyar, for the Petitioner. 

Mr. T. V. Muthu Krishna Aryar, for the 
Respondent. 


JUDGMENT.—The decree-holder in 
Small Cause Suit No. 3663 of 1919, on ihe 
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file of the Court of Small Causes, . Trichino- 
poly is the petitioner. He obtained a decree 
against the respondent. The respondent 
wasa minor and was not represented in the 
suit in which the decree was passed against 
him. In execution of the decree, the peti- 
` tioner arrested the respondent and when 
the amount mentioned in the warrant was 
deposited by his surety in the Court he 
was set free. An application was filed by 
the minor respondent asking the Court 
not to allow the petitioner to take the 
money on the ground that, at thetime when 
the decree was passed, he was a minor and 
as such the decree was a nullity and not 
binding on him. The lower Court accept- 
ing this contention, allowed his prayer and 
the present a revision petition is filed 
against that order. 

On behalf of the petitioner, it has been 
contended before me that the Court below 
as an Executing Court was bound to execute 
the decree as it stood and was notentitled 
to go behind the decree questioning its 
validity. In- support of this contention, 
reliance has been placed by the learned 
Vakil for the petitioner on a decision 
in Kalipada Sirkar . v. Hari Mohan 
Dalal (1). In that case, the plaintiff was a 
lunatic and was represented by his wife. 
The suit was dismissed and” costs were 
allowed to the defendant. Execution was 
sought against the plaintiffs son, the 
plaintiff having died in the interval. In the 
execution proceedings the lunatic’s widow 
was appointed guardian ad litem and she 
objected that when’ she was appointed 

_ guardian for the lunatic in the suit, she was 
a minor. The Executing Court overruled 
this objection. On appeal, the High Court 
affirmed this decision. In the course of the 
judgment in that case, the learned Judges 
made the following general observations 
which have been strongly relied upon be- 
fore me: 

“Tt is indisputable that the Court exe- 
cuting a decree must take the decree as 
it stands, and has no power to go behind 
the decree or toentertain an objection to 
the legality or correctness of the decree.” 
This case has been referred to and dis- 
tinguished by the Patna High Court in 
Jungli Lall v. Laddu Ram Marwari (2). 
In that case, it was held that when at the 
time of passing of final decree in a mortgage 


ay eer Cas. 856; 44 C. 697: 24 C. L. J. 375; 21 
104. 
A 50 Ind. Cas, 529; 4 P. L. J. 240; (1919) Pat. 105. 
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suit, one of the judgment-debtors was 
dead and his represéntatives had not been 
brought on record; it was open to such 
representatives to ‘object to the exécution 
of the decree on the ground that the decree 
was anullity. The learned Judges base 
their decision on thé ground that is a well- 
known distinction between voidable decrees 
and decrees which are absolutely void and 


‘since the decree passed against a dead 


person is a void decree, it was their opinion 
that the question of validity of the decrée 
might be relied on in execution proceedings. 
The correct significance of the décision in 
Kalipada Sirkar v. Hari Mohan Dalal (1) 
is pointed out by the learned Judges by 
drawing attention to the concluding sen~, 
tence of the judgment in that case, which 
runs as follows :— 

“This, no doubt, assumes that there is a 
valid decree in existence, that is, an ad- 
judication by a Court of Justice a decrée 
or order which has not ceased to be opera- 
tive and is capable of execution.” 

The question, therefore, to be considered 
is whetherin the case before us, it can be 
said that there isan operative decree or a 
decree whichis capable of execution. It 
has been held in Subramania Aiyar v. 
Vaithinatha Aiyar (3) that in a case where 
a decree was passed after thedeath of the 
defendant and before the legal representa- 
tives were brought on record that as the 
objection raised really related to the juris- 
diction ofthe Court that passed the decree, 
it might well be considered under s, 47, 
C. P.C. As the decree is a void decree, it 
might be disregarded altogether without 
taking any proceeding to set it aside. 

On the authorities, therefore, it seems 
tome that the lower Court was right in 
allowing the respondent to raise the ques- 
tion under s. 47, ©. P. O. Arguments based 
upon the policy ofs. 47 might be put for- 
ward in support of the arguments advanced 
on either side, In my opinion, the lower 
Court's decision is right and I dismiss this 
petition with cosis. 

V. N. V. Petition dismissed, 


(3) 31 Ind. Cas. 198; 38 M. 682. 
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LAHORE HIGH COURT. . 

“ Sgconp Orvin APPEAL No, 2030 or 1925. 
: January 11,1926. _ 
Present:—Mr. Justice Broadway. 

. MOTI SINGH-—PLAINTIFF— APPELLANT 

l versus 

RODA AND ANOTHER—-DEFENDANTS— 
; RESPONDENTS. 

Limitation Act (IX of 1908),Sch.I, Art. 120—Suit for 
declaration and correction of revenue entries—Limita- 
- tion, operation of. 

:” Limitation for a suit for declaration of plaintiff's title 
. and correction of revenue entries, where the defend- 
ant in whose name the entries in question stand has 
neither paid any revenue nor received any rent, starts 
an „the date of overt act threatening plaintiff's 
TL 3. 
` Ghulam Hussain v. Saifullah Khan, 42 Ind. Cas. 
346; 79 P. R. 1917; 140 P. W. R. 1917, distinguished. 
- Muhammad Hanif v. Ratan Chand, 67 Ind. Oas. 990; 
3 L. 43; A. I. R. 1922 Lah. 94, followed. 
“Second appeal from a decree of the 
Additional District Judge, Hoshiarpur, 
` dated the 2nd April 1925, affirming that of 
the Sub-Judge Fourth Class, Una, District 
Hoshiarpur, dated the 10th June 1924. 

Lala Fakirchand, for the Appellant. 

JUDGMENT.—The only point for 
determination in this appeal is whether the 
suit is within time and the decision of this 
point depends on when the cause of action 
arose. 

It has been found that the defendants- 
respondents in spite of the entries in their 
favour since 1913-14 have neither paid any 
revenue nor received any rents. The en- 
tries in question, therefore, might well have 
been unknown to the plaintiff, hisright not 
having been interfered with in any way. 
It was not till 1921 that the defendants did 
anything of an overt nature which threaten- 
ed the plaintiff's rights. In these circum- 

‘stances Ghulam Hussain v, Saifullah Khan 
(1) is distinguishable and the pronounce- 
ment in Muhammad Hanif v. Ratan Chand 
(2) isin point. I agcept the appeal with 
costs and grant the plaintiff a decree as 
prayed. 
R. L. Appeal accepted. 
(1) 42 Ind. Oas. 346; 79 P. R.1917; 140 P. W., R 


IT. ; 
(2) 67 Ind. Cas. 990; 3 L. 43; A-T. R. 1922 Lah, 94. 
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ALLAHABAD HIGH COURT. 
Second Cryin APPBAL No. 1836 or 1925. 
January 22, 1926, 

Preset :—Mr. Justice Kanhaiya Lal 
and Mr. Justice Boys. 

Skeikh IBADULLAH— PLAINTIFF 


—APPELLANT 
versus 
LACHHMI NARAIN—DEFENDANT 
— RESPONDENT. 


Registration Act (XVI of 1908), s. 2 (6)—Timber tree, ` 
whether immoveable property. 

A tree, which is primarily a tiniber tree and not a 
fruit tree, sold with the object of being cut and 
removed by the buyer, is not immoveable property 
within s. 2 (6) of the Registration Act. [p. 359, col. 1.] 

Krishnarao v. Babaji, 24 B. 31; 1 Bom. L. R. 489; 12 
Ind. Dec. (x. s.) 557 and Ramman Lal v. Ram Gopal, 
35 Ind. Cas. 713; 3 O. L. J. 367, followed. 

Second appeal from a decree of the 
District Judge, Cawnpore, dated the 7th 
September 1925: 

Mr. Iqbal Ahmad, for the Appellant. 


JUDGMENT.—0n the 7th September, 
1923, the defendant sold a certain house, 
situated in Orai, to the plaintif. A sale- 
deed was executed, in which a nim tree, 
said to be standing on waste land No. 29 
khasra of the village Shahpur, was also , 
included in order to enable the parties to 
have the sale-deed registered by the Sub- 
Registrar of Derapur, within whose jurisdic- 
tion the village Shahpur was situated. 
When the sale-deed was presented for re- 
gistration, the defendant refused to get 
it registered. The Sub-Registrar, however, 
proceeded to register the deed, because one. 
of the properties specified in the sale-deed 
was stated tobe a tree situated within his 
jurisdiction, The present suit was filed by 
the plaintiff for the recovery of possession 
of the house in dispute, and the question 
for consideration was whether the registra- 
tion of the sale-deed by the Sub-Registrar 
of Derapur was valid. Both the Courts 
below found thet the registration was in- 
operative, . 

No attempt appears to have been made 
to define the exact situation of the tree or 
to point out the precise spot where it exist- 
ed within the large area of waste land, 
which must have appertained to the village 
mentioned, cr whether any other nim tree 
also stood there. The lower Appellate Court 
observes that the inclusion of the tree in 
the sale-deed was a mere fiction introduced 
with the obvious purpose of getting regis- 
tration effected in Derapur. It further 
points out that a nim, tree is essentially 
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‘standing timber, and, as such, it must be 
regarded as movable property. Immovable 
property, as defined in the Registration 
Act, excludes standing timber, growing 
crops and grass; and, as held in Krishnarao 
v. Babaji (1) timber must be deemed to 
imply only such trees as are fit to be used 
in building and repairing houses, and a 
nim tree must be regarded as primarily a 
timber tree, the wood whereof is fit to be 
used for such purposes and movable pro- 
perty for the purpose of registration. In 
Ramman Lal v. Ram Gopal (2), it was held 
that, while trees ofa grove cannot be re- 
garded as standing timber, because the 
- sale of such a grove would not necessarily 
involve the idea of severance, the sale of a 
standing tree, the wood of whichis gener- 
ally used for building purposes, implies 
an intention sooner or later to sever the 
tree from the soil. No portion of the land 
where the tree in question is said to have 
stood, was included in the sale. If any 
- tree was really intended to be sold, the idea 
in the minds of the parties must have been 


that the vendee would sever it from the- 


land at his convenience. The nim tree in 
question cannot, therefore, be regarded as 
an immoveable property within the mean- 
ing of the above definition. 

Itis argued on behalf of the plaintiff- 
appellant that the nim tree yields some 
fruits, from which oil is manufactured, and 
that the oil cakes are used by cattle as 
food; but, whatever may be the purposes to 
which these fruits may in some form or 
another indirectly be put, a nim tree is 
primarily a timbor tree and the fruits of 
_the nim tree are not, in the ordinary course 
of things, treated as edible fruits, The 
Court below was, therefore, right. in holding 
-that the inclusion of an indefinite nim 
tree, standing on the waste land of a 
village, did not validate the registration 
of the sale deed in the office of the Sub- 
Registrar, within whose jurisdiction the 
village in which that nim tree may have 
stood was included. The learned Counsel 
for the plaintiff has asked that the suit may 
be treated as one for the specific perform- 
` ance of a contract of sale; but the suit is 
not so framed, If the registration is in- 
valid, no effect can be given to the sale- 
deed, and the plaintiff must seek his remedy, 
if any, in the manner provided by law. 


ae 24 B.31; 1 Bom. L. R. 489; 12 Ind. Dec. (N. 8.) 
507. 
(2) 35 Ind. Cas. 713; 30. L. J. 867. 
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The appeal. is, therefore, dismissed under 

O. XLI, r. LL. i e 
G, A. Appeal dismissed, ... 


a 
oe 


` LAHORE HIGH COURT. _ 
First Civiu APPEAL No. 1533 or 1925. 
February 3,. 1926. 
Present:—Mr. Justice Jai Lal. 
RANPAT SINGH AND OTHERS—PLAINTIFFS 
` — APPELLANTS 
< versus 
MANGAT—DarenDANT—RESPONDENT. 

Registration Act (XVI of 1908), s. 17—Morigage, oral 
—-Receipt executed subsequently Registration, 

A recsipt for more than Rs. 100 executed by the 
mortgagor after an oral settlement of the terms of the 
mortgage had been arrived åt and a report made to 
the patwart for mutation purposes stating the terms, 
of the mortgage, is niot campu ery ee though | 
i i e terms of the mortgage. 

i Hon Datt v. ap Chand, 86 Ind. Oas. 101, 7TA. L.J,- 
34; A. I. R.1925 Lah. 348, referred to. te tt 
First appeal from a decree of the District 
Judge, Karnal, dated the 24th March 1925,- 
reversing that. of the Sub-Judge, Fourth 
Class, Rohtak, dated the Ist July 1924. 

Mr. Shamair Chand, for the Appellants. 

Lala Prokash Chandra, for Mr. Sagar 
Chand, for the Respondent. | 


JUDGMENT.—Appellants instituted 
a suit against the respondent for possession 
of the land in suit alleging that 1t had been 
mortgaged to them by the. latter for 
Rs. 2,400. The defendant denied the mort- 

age. 
r The allegation of the plaintiffs was that. 
at first there was an oral settlement-of terms 
between the parties, that then they went 
to the patwari and made a report to him 
stating the terms of the mortgage and. 
the money was paid to the mortgagor, and 
thereafter a receipt, Hx, P3, was written by 
the mortgagor. The defendant objected to 
the admissibility of the receipt, Ex. P3, for 
want of registration. The Trial Court held, 
that the mortgage had been effected indep-- 
endently of Ex. P3, and, therefore, decreed. 
the plaintiffs’ suit. On appeal the learned 
District Judge held that the receipt, Ex. P3, 
was really a mortgage deed as it recited all. 
the terms of the mortgage and, therefore, it 
was compulsorily registrable. He also held 
that no oral evidence could be given of the 
terms of the mortgage. He, therefore, dig- 
missed the plaintiffs’ suit, 
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.On behalf of the appellants it is contend- 
ed that Ex. P3 was really a receipt evidenc- 
ing. payment of Rs. 2,400, by the mort- 
gagees to the. mortgagor and that the 
mortgage bad really been effected independ- 
ently of this document as is apparent from 
the fact that the terms were settled bet- 
ween the parties first and -recorded in the 
diary of the patwari,in whose presence the 
consideration was paid. The receipt hav- 
ing been written afterwards was a record 
of’ ‘the ‘transaction that had otherwise 
been completed before. On behalf of the 
respondent, on the other hand, it is con- 
tended that every document is necessarily 
preceded by an oral settlement of terms 
and that when parties reduce the terms of 
a transaction into writing the writing alone 
should be deemed to be the evidence of 
such, transaction,-and if the writing is. not 
admissible in evidence no other evidence can 
‘be allowed to be produced to prove the 
transaction. A number of rulings were cited 
_on behalf of the respondent but it is not 
necessary to discuss them here because the 
general proposition propounded by the re- 
spondent is perfectly correct. The real ques- 
tion is whether the document, Ex. P3, was 
intended to create a mortgage. - The facts of 
ihe case before me are identical with those 
of Ram Dattv. Rup Chand (1) decided on 
the 22nd December 1924 in this Court. It 
was held in that case that the mortgage 
having been a completed one before the 
document reciting the payment of considera- 
tion and the conditions of the mortgage 
was written the document did not require 
registration and that it was intended as a 
receipt forthe money paid after the patwari 
had made the entry in the mutation register 
and that the terms of the mortgage were 
unnecessarily entered in it. - 

I have examined the evidence in the case 
. before me and find that the facts are as 
alleged by the appellamts. My conclusion, 
therefore, is that the mortgage had been 
effected before Ex. P3 was written by the 


parties. It is no doubt a detailed docu- ` 


ment containing all the terms of the mort- 
gage and on the face of it it is not a receipt 
alone but it was intended by the parties as 
a receipt of the money paid by the mort- 

gees tothe mortgagor. I, therefore, hold 
that the mortgage has been proved in this 
case by the mutation register and the oral 
evidence of the plaintiffs and that Ex. P3 


(1) 86.Ing. Cas. 101; 7 A. L. J. 34; A. I. R. 1925 Lah, 
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which was written after the completion of 
the mortgage, did not require régistration. 

The result is that accepting the appeal 
I decree the plaintiffs’ suit with costs 
throughout.» 


R.L. Appeal accepted. 


MADRAS HIGH COURT. 
Srconp Civin Appza No. 617 oF 1923. 
December 2, 1925. 
Present:—Mr. Justice Ramesam. 
KUCHU IYER alias VENKATASUBBA 
LYE R—Pcaintirr—APPELLANT 
VeETSUS 
VENGU AMMAL AND ANOTHER— 
DBEFENDANTS— RESPONDENTS. 

Succession Certificate Act (VII of 1889), s. 16— 
Debt, payment of, before grant of Succession Certificate 
—Payment, whether binding on certificate-holder— 

Certificate, effect of. 

Where on the death ofa creditor the debtor has 
paid the debt before the grant of Succession Certificate 
to the person really entitled to the debt (other than 
the holder of the certificate), it affords a complete 
defence to the suit by the certificate-holder. The only 
effect of s. 16 of the Succession Certificate Act is that 
if the debt remains unpaid upto the grant of the certifi- 
cate, the certificate is conclusive and compels the 
deptos to pay the debt to the certificate-holder. [p. 361, 
coi. 1. . 

Oriental Government Security Life Assurance Co. 
Lid. v. Vantedu Ammiraju, 10 Ind. Cas. 263; (1911) 1 
M. W. N. 276; 9M, L. T. 451; 35 M. 162, followed. 

Second appeal against a decree of the 
Court of the Additional Subordinate Judge, 
Tinnevelly, in Appeal Suit No. 83 of 1922, 
(A. 8. No. 782 of 1922, District Court,. 
Tinnevelly), preferred against that of the 
Court of the District Munsif, Tinnevelly, . 
in Original Suit No. 192 of 1921. 

Messrs. C. V. Ananthakrishna Iyer and 
K. Venkateswara Iyer, for the Appellant. 

Messrs. K. Raja Iyer and P. V. Krishna- 
swamy Iyer, for the Respondents. 


JUDGMENT.—The respondent now 
agrees to the second appeal being allowed 
and they admit that the Succession Certi- 
ficate has been rushed but plead that they 
are not liable for costsas the decrees in 
the Courts below were obtained on the 
footing of the Succession Certificate which 
was then subsisting. — 

Mr. Ananthakrishna Iyer argues that, even 
on the footings of the Succession Certifi- 
cate, he could plead and prove payment be- 
fore the grant of the certificate to the 
person lawfully entitled and the decision 
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of the Courts below is wrong. I agree 
with him. The decisions relied on by 
Courts below do not support the view taken 
by them. In Damodhar Bapuji Pachapur- 
kar v. Zinga (1) the plea was not that the 
payment was made toa person (other than 
the holder of the certificate) but really 
entitled to collect the debt. 

Whether it is correctly decided or not, 
it did not deal with the question arising 
in this case. In Muthiah Chettiar v. Rama- 
natham Chettiar (2) there was no plea of 
payment to another and the sentence relied 
on is a mere casual observation and was 
not meant to decide any point arising in 
the case. In Meenatchi Achi v. Anantha- 
narayana Aiyar (3) no payment to an- 
other was pleaded. The only question was 
who should continue the suit of the creditor 
who died during its pendency. The widow 
produced a Succession Certificate and claim- 
ed to proceed with it, The defendant said 
that the undivided brother of the deceased 
was the proper party but he disclaimed any 
such right. The point arising now did not 
arise there. On the other hand the case in 
Purshotam Mansukh v. Ranchhod Purshotam 
(4) (a decision of Westropp, C. J., and 
Melvill, Gibbs and West, JJ.) decided that 
the debtor can show thathe paid to the 
person really entitled to-receive though not 
to the holder of the certificate, before grant 
of the certificate. In my opinion this case 
lays down the correct principle and I 
agree with it, and hold that where the 
debtor has paid the debt before the grant of 
the certificate to the person really entitled 
to the debt (other than the holder of the 
certificate), it affords a complete defence to 
the suit by thecertificate-holder. The only 
effect of s. 1Gof the Act is—if the debt re- 
mained unpaid uptothe grant of the certi- 
ficate, the certificate is conclusive and com- 
pels the debtor to pay it to the certificate 
holder: see the Oriental Government Security 
Life Assurance Co., Ltd. v. Vantedu Ammi- 
raju (5). 

The District Munsif ought to have made 
the defendant’s wife a party and framed an 
issue as tothe genuineness of the Will and 
then tried the case and the suit together. 
Instead of this, he made a suggestion 


(43 ind, Gar, Siar C1918 
2) 43 Ind. Cas. 972 (1918) M. W. N. 242; 7 L.W. 
0 


(3) 12M. L. J. 380; 26 M. 224, 

(4) 8B, H.C. R. A. C. J. 

(5) 10 Ind, Gas. 263; AD i M. W. N. 276; 9M. L. 
T, 451; 35 M. 162. 
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which, if not actually absurd verges in it. 
The defendant's petition to*make his wife 
a party was dismissed erroneously. 

Apart from all this, there is no bona fide 
in the plaintiff's claim. Her main object 
was to attack the?Will which has now been 
found genuine. Her attack against the Will 
was frivolous having regard to the history 
of the family and of,the circumstances 
under which the Will was executed. 

The second appeal is allowed and the 
plaintiff must pay the costs of the appellant : 
in all the three Courts. 

V. N. Ve 

N. H. 


Appeal allowed. 


LAHORE HIGH COURT. 
FIRST, Civin Appear No. 2904 or 1925, 
February 12, 1926. 
Present:—Mr. J ustice Addison. 
Chaudhri KANAHYI RAM— 
DEFENDANT—APPELLANT 
versus 
Firm DINA NATH-HARDIAL MAL— 
PLAINTIFFS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0. XXXVIII, 
rr. 5, 6—Attachment before judgment—Property out- 
side ‘jurisdiction of Court—Attachment, when should be 

ranted. 
7 Attachment before judgment can be effected of pro- 
perty either within or without the jurisdiction of the 
Court. [p. 362, col. 2.] 

Surendra Nath v. Bansi Badan, 36 Ind. Cas. 457; 24 
O. L. J. 533; 22 O. W. N. 160 and Bhai Khan v. Des 
Raj, 25 Ind. Cas. 771; U. B. R. (1914) II, 16, not 
followed. 

Somasundaram Chetty v. Muthuveerappa Chetty, 10 
Ind. Cas. 794; 4 Bur. L. T. 89, referred to. 

Attachment before judgment should be granted 
when the Court is satisfie@ not only that the defend- 
ant. is about to dispose of his property but also that 
his object in doing so is to obstruct or delay the exe- 
cution of any decree that might be passed against 
him. [tbid.] 

Chandrika Prashad Singh v. Hira Lal, 73 Ind. Cas. 
791; 5P. L.T. 124; A.T. BR. 1924 Pat. 312, Khoka 
Marwari v. Ramchandra Marwari, 44 Ind. Cas. 240 
and Nowroji Pudumjee Sirdar v. Deccan Bank, Ltd., 
63 Ind. Cas. 958; 23 Bom. L. R. 550; 45 B. 1256, referred: 
to 

First appeal from an order of the First 
Class Sub-Judge, Delhi, dated the 20th 


August 1925. 
Lala Sardha Ram Kapur, R. 8., for the 


Appellant, 


after that again changed this name. 
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Mr, Shamair Chand, for the Respond- 
ents. : 
JUDGMENT.—Plaintiff Firm Dina 
Nath-Hardial Mal of Delhi sued Kewal 
Ram, Kahnay Ram, etc., defendants, resid- 
ing in Mian Ganj, Aligarh, in the United 
Provinces, for Rs. 6,250 for groceries’ sup- 


plied to thefirm of Inder Mal-Tulsi Mal.. 


It was also alleged in the plaint that after 
the purchase the firm has changed its 
name to Kahnay Ram-Panna Lal mae 

n 
the 18th of August 1925, the plaintiffs 
filed an application asking for attachment 
before judgment of the moveable and im- 
moveable property of the defendants. In 
this application it. was stated that the 


“name of the ‘firm had been changed and 


i 


‘that the property was - being wasted. The 
Court ordered that an injunction should 
issue against the defendants, not to trans- 
fer any moveable or immoveable property 
till further orders. Two days later the 
plaintiffs again applied for attachment 
before judgment of the groceries in the 


“shop styled Kahnay Ram Chaudhri in 


Mian Gunj, Aligarh, and also a residential 
house belonging to the defendants in 
Serai Behram Beg. It was submitted that 
if the defendants’ property was not attached 
before judgment they would alienate the 
entire moveable and immoveable property. 
The affidavit was to the effect that the firm 
had changed its name and that they were 
wasting their property both moveable and 
immoveable, and had already disposed of 
some, and that they would dispose of the 
rest when they heard of this suit. Accord- 
ingly onthe 28th August, acting under 
O. XXXVIII, r. 5, C. P. C., the Court order- 
ed the conditional attachment before judg- 
ment of the groceries in the shops styled 
Kahnay Ram Chaudhri, and thehouse in 
Serai Behram Beg. It also ordered that 
notice should issue t8 the defendants call- 
ing on them to furnish security by the 31st. 
August to the effect that they when called 
upon would produce their property men- 
tioned in the application or a portion 
thereof sufficient to meet payment of the 
sum claimed. On the 31st August the 
Court passed another order to the effect 


- that if the defendants furnished reliable 


security the order of attachment before 
judgment would be set aside. This practi- 
cally meant that under O. XXXVIII, r. 6, 
the defendants were held not to have 
shown cause why security should not be 
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furnished and the conditional order of 
attachment wasmade final subject, however, 
to the condition that this attachment would 
be withdrawn at any time when security 
was furnished. It might also be noted 
that injunctions issued to the defendants 
not to alienate any property but most of 
the injunctions seem not to have been 
served. 

An appeal has been filed by Kanhay Ram 
defendant against the attachment before 
judgment of the groceries in question and 
of the house in Serai Behram Beg belong- 
ing tohim. The first argument advanced 
was that the Court had. no jurisdiction to 
attach the groceries and the house as they 
were without its jurisdiction. This view 
was taken by the Calcutta High’ Court in 
Surendra Nath v. Bansi Badan (1) and by 
the Upper Burma Judicial Comimissioner’s 
Court in Bhat Khan v. Des Raj (2). A 
different view, however, was taken bythe 
Lower Burma Ohief Court in Somasun- 
daram Chetty v. Muthuveerappa Chetty (3) 
where it was pointed out that the corres- 
ponding s. 483 ofthe old Code had been 
modified by the omission of the words 
“within the jurisdiction of the Court” 
from the new section “O. XXX VIIL, r. 5.” 
The view taken in the latter case is the one 
accepted by Mula in his C. P. C., in the 
Commentary under O. XXXVIII, r. 6 and 
in Sirear’s O, P. C., 6th Edition, at page ` 
1912. Itseems tome that the new Code. 
meant that an attachment before judgment 
could be of property within or without. 
I jurisdiction of the Court, and I so 
hold. < 


It was next urged that it had not been 
established that the defendant was about. 
to dispose of the whole or any part of his 
property with intent to obstruct or delay 
the execution of the decree that might be 
passed against him. It was held in Chand- 
rika Patshad Singh v. Hira Lal (4) that 
the power to attach before judgment was 
not meant to be exercised lightly or with- 
out clear proof of the existence of the 
mischief aimed at as the consequence 
might be ‘serious and embarrassing. The 
power should be exercised only when 
the Court is satisfied’ not only that the 


D 36 Ind. Cas. 457; 24 0. L. J. 533; 220. W.N. 


: 6 25 Ind. Cas. 771; U. B. R. (1914) II, 16. 
3) 10 Ind. Cas, 794; 4 Bur. L. T. 89. 

(4) 73 Ind. Cas. 721; 5 P. L. T. 124; A. IR, 1924 
Pat, 312, 
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defendant was about to dispose of his pro- 
-perty but also that his object in doing 
so was to obstruct or delay the execution 
of any decree that might be passed against 
him. Itwas held in Khoka Marwari v. 
Ramchandra Marwari (5) that there must be 
definite evidence to satisfy the Court that. 
there is reasonable cause for believing 
that the judgment-debtor is about to dis- 
pose of the whole or part of his property 
and it was not sufficient to make only 
general allegations. See also Nowroji 
Pudamjee Sirdar v. Deccan Bank Lid. (6).. 
Now in the case before me I do not 
“think it can be said that the groceries were 
being sold in order to obstruct or delay 
the execution of any decree that may be 
passed. They are being sold in the ordi- 
nary course of business and it has not 
been established that their sale is with the 
object defined in O. XXXVIII, r. 5. For 
this reason the appeal must be partly ac- 
cepted and the groceries in the shop styled 
Kahnay Ram Chaudhri which have been 
attached before judgment must be released 
from attachment. 
. Itis different as regards the house in 
Sarai Behram Beg which‘has been attached. 
There is an affidavit that the defendants 
have been changing the name of their firm 
and that they are taking steps to dispose 
of their property. I think that for this 
reason the attachment befora judgment 
of this house should be maintained as 
ordered by the lower Court unless security 
is given as stated in its order. Before me 
the learned Counsel for the appellant said 
that he had no objectionto this part of 
the order. The appeal, therefore, as regards 
the, attachment before judgment of the 
house in Serai Behram Beg is dismissed. 
There will be no order as to costs, 
- R. L. Appeal dismissed. 


(5) 44 Ind. Cas. 240. : 
(6) 63 Ind. Cas. 958; 23 Bom. L. R. 550; 45 B. 1256. 


ALLAHABAD HIGH COURT. 
Second Orvit APPEAL No. 1942 oF 1925. 
January 12, 1926. . 
Present :—Mr. Justice Walsh. 
KISHUN SINGH—PL.aintTIFF— 
APPELLANT 
VETSUS 
GOBIND RAM AND OTHERS—DEFENDANTS— 
RESPONDENTS. 
i Custom—Proof—Second appeal—Question of fact or 
aw. 
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A family custom need not be immemorial, but it 
must be ancient and exact and ought to be clearly 
established by convincing evidence. 

Abdul Hussem Khan v. Bibi Sona Dero, 43 Ind. Cas. 
306; 16 A. L. J. 17; 4 P.L. W.27; 34M. L. J. 48; 22 
O. W. N. 353; 23 M. L. T. 117; 27 C. L. J. 240; 1 P. D. 
R 1918; 20 Bom. L. R. 528; 45 O. 450; 12 S. L. R. 104; 
45 I. A. 10 (P. CO), referred to. 

Proof of customi is a mixed question of fact and 
law and ina fit case thg Court of Appeal may go 
into evidence concerning it. 

Second appeal against a decree of the 
Additional Subordinate Judge, Muttra, 
dated the 2nd of September 1925. - 

Mr. Ajudhia Nath, for the Appellant. 

JUDGMENT,—The only question of 
law which can be said fairly to be raised 
by this appeal is academic, namely, whe- 
ther the Privy Council in the case of Abdul 
Hussein Khan v. Bibi Sona Dero (1) really 
said that a custom should be immemorial. I 
do not think they said that. It was recognis- 
ed that the rules regulating custom in 
India are very different from those in Eng- 
land, At any rate there was no Richard [ 
in India, and these family customs in 
India are somewhat special. But the case 
in question does decide that they must be 
ancient and exact. Lord Buckmaster 
says: “It is necessary to define what is the 
custom and then examine the evidence to 
see if it satisfies the conditions so laid down.” 
Both the Courts have done that in this 
case, and both ofthem are dissatisfied with 
the evidence, and hold that it does not 
prove the custom. Ordinarily a half brother 
does not inherit, and a custom to the con- 
trary ought to be clearly established by 
convincing evidence. I agree with the 
appellant thatit is a mixed question of 
fact and law, and where the evidence is 
practically all one way, the Court of Appeal, 
even in second appeal, may overrule the 
findings. But the lower Courts in this case 
are agreed that the custom is not satisfac- 
torily alleged, ang that the evidence in 
support of it was quite insufficient. The 
lower Appellate Court gives three strong 
reasons for discarding in fact this caseof 
custom set up by the plaintiff, and the 
learned Judge says that he sees no reason 
to differ from the Munsif. Itis quite true . 
that the Munsif dealt with this issue rather 
summarily, because he was deciding the 
case on other points. But he made it quite 
plain that the plaintiff only produced some 


(1) 43 Ind. Cas 306; 16 A.L. J.17; 4P. L. W.27; 
34° ML L. J.48; 92 O. W. N. 353; 23 M. le T. 117; 27 
C. L. J. 240; 1 P. L. R. 1918; 20 Bom. L. R. 528; 45 O, 
450; 128. L. R. 104; 45 IL A. 10 (P. Q). i 
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oral evidence, and that*he, the Munsif, was 
not satisfied’ with it in view ofthe standard 
required by law. He considered the argu- 
mentsand thought it proper to express his 
Opinion, and he found that the custom was 
not established. The Subordinate Judge 
could find no reason to differ from this 
conclusion, and as he was overruling the 
Munsif on another point, it was necessary 
for him to decide it, and it must be assum- 
ed that he gave it full consideration. I, 
therefore, on the ground that itis a con- 
current finding by both the Courts arrived 
at according to law, and with due regard to 
the legal standard in cases of family cus- 
tom, hold that the appellant has no griev- 
ance, and that the appeal must be dismiss- 
ed. 


8. 8. Appeal dismissed. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORDER No. 257 oF 1922, 
i April 7, 1924. 
Present:—Mr. Justice Subrawardy and 
Mr. Justice Graham. : 
MAHARAJ BAHADUR SINGH 
DUGAR—Dscrez-HoLvER—-APPELLANT 


Versus 
BASIRUDDIN AHAMMAD AND 
ANOTHER—J UDGMENT-DEBTORS— 
RESPONDENTS. f 
Civil Procedure Code (Act V of 1908), O. XXXIV, 

rr. 2, 6—Costs, whether part of mortgage-decree or iñ- 
dependent decree—Limitation Act (IX of 1908), Sch. I, 
Art. 182, cl. (5). 


Costs awarded in a mortgage suit, whether during ` 


the pendency of the suit or at the’ conclusion of the 
trial, stand upon the same footing and follow the 
character of the amount decreed in the suit, and form 
part of the entire decretal amount to be realised from 
the mortgaged properties. They are not to be treated 
as independent claims by the mortgagee irrespective 
of the rights under the mortgage, and in order to 
realise them, the decree-holder must proceed in the 
first instance, against the mortgaged property before 
taking action under O. XXXIV, r. 6 against the judg- 
ment-debtor. [p. 865, cols. 1 & 2.] 

Raj Kumar Singh v. Sheo Narayan Sahu, 35 O. 431; 
80. L.J.-159, 120. W.N. 364, Maqbul Fatima v. 
Lalta -Prasad, 20 A. 523; A. W. N. (1898) 157; 9 Ind. 
Dec. (x. s.) 696, Kamalamma v. Komandur Narasimha 
` Charlu, 30 M. 464; 17M. L. J. 317; 2M. L. T. 359, and 
Damber Singh v. Kalyan Singh, 43 Ind. Cas. 557; 40 
A. 109; 15 A.L. J. 914, referred to. 

The mode in which a decree-holder seeks the 
assistance of the Court in executing his decree is a 
matter which must be essentially mentioned in the 
execution application, and if notso mentioned the 
application is not in accordance with law within the 
meaning of cl. (5), Art. 182, of Sch, I to the Limitation 
Act, [p 365, col. 2.] 
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Appeal against an order of the Subordi- 
nato Judge, Rungpur, dated the 18th April 
1922. ` 

Babu Asitgranjan Ghosh, for the Appel- 
lant. 

Dr. Sarat Chandra Basak and Babu Sen- 
tosh Kumar Pal, for the Respondents. 

JUDGMENT.—The appellant is the 
decree-holder in a mortgage suit, The 
suit was originally dismissed by the 
lower Court. There was an-appeal to this 
Court by the appellant which was allowed 
and the order passed by this Oourtin re- 
spect of costs was in these terms: ‘The ap- 
pellants are entitled to costs of this Court. 
We assess the hearing fee at Rs. 800. The 
costs of the lower Court will be dealt with 
by that Court.” The decree was prepared 
in pursuance of the ordering portion of the 
judgmentin which the direction as to the 
payment of costs is thus given: “It is order- 
ed and decreed that the defendants-respond- 
ents (respondents in the previous appeal 
are the present respondents along with 
some others) do pay to the plaintiff- 
appellant the sum of Rs. 1,121-9-7 (as per 
details below) being the amount of costs 
incurred by himin this Court with interest 
therein.” The suit was sent back tô the 
first Court for re-trial on the- other issues 
and was ultimately decreed. ’ In the decree 
passed by the first Court the amount of 
costs ordered by the High Court was not 
inserted. ‘The only costs mentioned in that 
decree were those awarded by the first 
Court. The appellant executed this mort- 
gage decree and sold the mortgaged pro- 
perties. But the sale-proceeds proving 
insufficient, he subsequently applied against 
the mortgagors fora further decree under 
O. XXXIV, r.6. The present respondents 
who are transferees of a portion of the mort- 
gaged properties were not, and could not 
be, made parties to this application under 
O. XXXIV, r. 6 and the decres under that 
rule was passed against the mortgagor 
alone. The decree-holder thereafter appli- 
ed for execution of the High Court decree 
awarding him costs of the appeal against 
the person and property of the defendants 
in the suit including the present respond- 
ents. The learned Subordinate Judge has 
held that the decree cannot be executed in 
the form in which the appellant prays for 
execution. The reasons given by him are, 
two-fold: First, that the order for costs passed 
by the High Court should. form apart of the 
total amount found due under the mortgage 
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and can only be realized by the sale of the 
mortgaged properties in question; and 
secondly, that the plaintiff's application is 
barred by limitation. With regard to the 
first point the appellant argues that the 
order for costs was .passed before the 
final decree and, therefore, it could not 
be incorporated in that decree and 
hence it can be executed as an inde- 
pendent decree. Order XXXIV,. r. 2 indi- 
cates the procedure to be followed in 


ascertaining the amount dueon the mort- 


gage which should be madea charge on the 
mortgage-property. The form of the mort- 
gage decree as given in Appendix D Form 
No. 4 shows that costs in mortgage suits 
forming part of the amount decreed in the 
_ suit should berealised by the sale of the 

mortgaged properties. This provision of the 
law indicates that the costs in a mortgage 
suit are not to be treated as independent 
claims by the mortgagee irrespective of the 
. Tights under the mortgage; but that such 
costs should form part of the amount decreed. 
` in the mortgage suit to be realised in 
‘accordance with the procedure laid down in 
the Code. It makes no real difference if 
the order for costs was passed before the 
final decree was drawn up. In fact every 
order for costs is passed before the final 
decree is drawn up and the order for costs 
passed during the pendency of the suit 
and that passed at the conclusion of 
the trial stand upon the same footing. 
The question with regard to the charac- 
ter of the decree for costs passed by the 
Appellate Court at a preliminary stage 
arose for consideration in several casés. In 
Raj Kumar Singh v. Sheo Narayan, Sahu (1) 
the facts were very similar to those of the 
present case. There the plaintiff obtained 
a mortgage-decree against the defendant, 
but not forthe full amount claimed. He 
appealed to the High Court against that 
portion of the decree which was not in his 
favour. The High Court modified the decree 
of the lower Court and ordered the defend- 
ant to pay to the plaintiff the sum of Rs. 500 
for costs: It does not appear from the 
report whether this was made a part of the 
first Court; but it appears that the plaintiff 
executed this decree for costs and applied 
for sale of some of the properties of the 
defendants other than the properties mort- 
gaged. The learned Judges, however, held 
that the decree for costs was a part of the 


(1) 85 0.431; 8 O. L. J. 152; 12.0. W, N, 364, 
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mortgage decree and that the decree-holder 
must proceed in the first instance against 
the mortgaged properties. It is only in the 
event of the mortgaged properties proving 
insufficient to satisfy the mortgaged decree 
that the decree-holder can proceed against 
other properties in the manner provided in 
s. 9), Transfer of Property Act (now O. 
XXXIV, r.6,C, P. C..This case followed 
the Full Bench case of Magbul Fatima v. 
Lalta Prasad (2) The same view has been 
taken by the Madras High Court in the case 
of Kamalamma v. Komandur Narasimha 
Charlu (8) and by the Allahabad High - 
Court in Damber Singh v. Kalyan Singh (4) 

It appears, therefore, to be well-establish- 
ed that the costs awarded in a mortgage 
suit follow the character of the amount 
decreed in the suit and form part of the 
entire decretal amount to berealised from 
the mortgaged properties. Thiscontention 
of the appellant, therefore, fails. 

On the view we have taken on the first 
question it is not necessary to consider the 
second point, namely, whether the appel- 
lant’s application for execution of the High 
Court: decree is barred by limitation. The 
decree was passed by the High Court on the 
27th May 1919. The application for exe- 
cution of this decree was made on the 22nd 
December 1921, It wasprima facie barred. 
It has been submitted, however, that in 1919 
the appellant had presented an application 
for execution of the decree which was dis- 
missed for want of prosecution, and that 
this saved. his claim from limitation under 
Art. 182, cl. (5) of the Indian Limitation Act. 
That application was not, it seems, in ac- 
cordance with law within the meaning of. 
cl. (5) as it did not contain all the partiou- 
Jars mentioned in O. XXI, r. 11. For ex- 
ample it did not indicate the mode in which . 
the decree-holder wanted the assistance. of . 
the Court to execute thedecree that being 
the really essential nfatter in an application 
for execution so as to enable the Oourt to 
take proper steps. | 

Be that, however, as it may, in the view 
which we have taken on the first point it 
becomes unnecessary to consider the ques- . 
tion any further. 

In the result the appeal fails and must: 
be dismissed with costs. We assess the 
hearing fee at three gold mohurs. ; 

S. S. Appeal dismissed. 

(2) 20 A. 523; A, W. N. (1898) 157; 9.Ind. Dee. (x, s.) 
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866: 
SIND JUDICIAL COMMIS- 
SIONER’S COURT. . 
ORIGINAL CrviL Suit No. 696 oF 1923. 
Execution MISCELLANEOUS No. 298° 
oF 1925. 
. November 26, 1925. | 
Present :—Mr. Justice Rupchand 
Bilaram, A. J. ©. 
RAMPARTAB. PANALAL—PuaintTIFF 
—DECRER-HOLDER 
versus 
NEWANDRAM TOLARAM— DEFENDANT 
—J UDGMENT-DEBTOR. 


Civil Procedure Code (Act V of 1908), ss. 64, ?8— ` 


Rateable distribution—Attached property, transfer of, 
a of—Competition between creditors and trans- 
eree. : 

The only persons entitled toa rateable distribution 
under s. 73, O. P. C., are persons who have not only 
obtained orders of attachment from another Oourt, but 
who have got their decrees transferred to the Court 
having the custody of the attached property and have 
actually applied for execution of their decrees in the 
form prescribed under O. XXII, r. 11, C. P. C., before 
the assets are realized out of such attached property 
in execution of a decree of that Court. |p. 366, col. 2.] 

Krishnashankar v. Chandrashankar, 5 B. 198 at p. 
201; 3 Ind. Dec. (x. sa) 132 and Dattatraya v. Rahimt- 
ullah Nurmahomed Khoja, 18 B. 456; 9 Ind. Dec. (x. s.) 
813, relied upon. 

It is only when a property is sold in execution of 
the decree of a creditor who has attached it prior to its 
transfer that the transfer would be void not only 

_against his claim but against all claims of creditors 
who apply for attachment or rateable distribution 
` before the sale. fp. 367, col. 1.] 

Mina Kumari Bibi v. Bijoy Singh Dudhuria, 40 Ind. 
Oas, 242; 44 0, 662; 1 P. L. W. 425; 5 L. W. 711; 32 M. 
L. J. 425; 21 O. W. N. 585; 21 M. L. T. 344; 15 A. 
L. J. 382; 25 C. L. J. 508; 19 Bom. L. R. 424; (1917) M. 
W, N, 473; 44 I. A. 72 (P. O.) and Annamalai Chettiar 
v. Palamalai Pillai, 43 Ind. Cas. 539; 41 M. 265; 22 
M. L. T. 461; 33 M. L. J. 707; (1917) M. W. N. 882; 7 
L. W. 298, relied upon. $ - 

The object of explanation to s. 640f the C. P. C. is 
to secure to the prior attaching creditor full decretal 
debt before the private transferee can claim any 
interest in the attached property or its sale-proceeds. 
|p. 367, col. 1.) : 

When the alienee fails to discharge the claim of the 
prior attaching creditor and permits him to proceed 
to sale of such property, he must necessarily be post- 
poned till the claim of all the creditors who are by 


virtue of s. 73, O. P. C., entitled to share rateably with - 


the prior attaching creditor are satisfied and he cannot 
be paid in full unless all the others are ‘likewise-paid 
in full. [ibid.] 

Applications for distribution of sale-pro- 
ceeds in execution proceedings. - 

Mr. Kalumal Pahlumal, for the Execution 
Creditor. 

Mr. Pahlajsing B. Advani, for Prior Cre- 
- ditor. 

Mr. Kodumal Lekhraj, for the Transferee. 

ORDER.—Two questions arise for de- 
cision—first the right of certain creditors to 


claim, a rateable distribution in the sale- . 
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proceeds of certain war bonds which have 
been attached and sold in execution of the 
decree in this suit. Different other creditors 
including one Lachminarain had obtained 
orders of attachment from the Small Cause 
Court, Karachi, before the sale of the war 
bonds but failed to have their decrees 
transferred to this Court or toapply for rate- 
able distribution before the sale-proceeds 
were realised. Second, the right of one 
Bhojraj the private alienee from the judg- 
ment-debtor to claim the sale-proceeds in 
preference to the execution creditor subject, 
however, to the rights of Lachminarain as 
providedin bis deed of transfer. 

The facts leading up to the present ap- 
plication are these:— ` 

The judgment-debtors deposited: war | 
bonds of the aggregate value of Rs. 3,000 
in this Court as security for any decree or 
order which may be passed against them 
in Suit No. 1008 of 1918. On October 20, 
1924, that suit was dismissed. On Novem- 
ber, 20, 1924, Lachminarain obtained an 
order of attachment on the war bonds from 
the Small Cause Court, Karachi. On De- 
cember 10, 1924, the judgment-debtors 
transferred their right, title and interest in 
the war bonds to Bhojraj subject, however, 
to the claim of Lachminarain. 

On April 2, 1925, the execution creditor 
obtained the order for attachment in the 
present suit, and in pursuance of that order 
on September 24, 1925, the war bonds were 
sold by the Nazir of this Court, Between 
December 10, 1924 and September 24, 1925 
several other creditors of the same judgment- 
debtors obtained orders of attachment from 
the Small Cause Court against the war 
bonds, but neither Lachminarain nor the 
other creditors got their decrees transfer- 
red to this Court before that date. The 
only persons entitled to a rateable distri- 
bution under s. 73, O. P. C., are persons 
who have not only obtained orders of at- 
tachment from another Court, but who 
have got their decrees transferred to the 
Court having the custody of the attached 
property and have actually applied for exe- 
cution of their decrees in the form pre- 
scribed under O. XXII, r. 11, O. P. C. before 


‘the assets are realised out of such attached 


property. in execution of a decree of that 
Court [Krishnashankar v. Chandrashankar 
(1), Dattatraya v. Rahimtulla Nurmahomed 
Khoja (2)}. As the judgment-creditors who 


(1) 5B. 198 at p. 201; 8 Ind. Dec. (N. s.) 132, 
(2) 18 B. 456; 9 Ind Dec, (N. s.) 813, 
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now claim rateable distribution were not 
vigilant enough to have the decree trans- 
ferred to this Court, my answer. to the first 
question is in the negative, andI hold that 
they cannot claim rateable distvibution of 
the sale-proceeds under s. 73. 

It does-not, however, follow from the 
answer to the first question, that the execu- 
tion creditor is entitled to the sale-proceeds. 
If the war bonds had beensold in execu- 
tion of the decree of Lachminarain, it is not 
disputed that the transfer would have 
been void not only against the claim of 

‘Lachminarain, but against all claims of 
creditors including the present execution 
creditor, who had applied to this Court for 
attachment or for rateable distribution 
before the sale: cf. Mina Kumari Bibi v. 
Bijoy Singh Dudhuria (3), - Annamalai 
Chettiar v. Palamalai Pillai (4). The scope 
of s. 64, C. P. O. is, however, limited. Its 

- operative part declares a private transfer 

as void orly inrespect of claims enforce- 
able under a, prior attachment. The attach- 
ment of the execution creditor was admitted- 
ly‘subsequent. His claim does not fall witb- 
in the ambit of the explanation to that 
section either. It isnot aclaim for rate- 
able distribution of money realised under 
a prior attachment. On the contrary it 
aims at depriving the prior attaching 
creditor of his claim for rateable distribu- 
tion. Ithink that the underlying object of 
the explanation tos. 64 which was added 
in the Code of 1908 was to secure to the 
prior attaching creditor full payment of his 
decretal debt before the private transferee 
could claim any interest in the attached 
property or its sale-proceeds. Where the 
alienee fails to discharge the claim of the 
prior attaching creditor and permits him 
to proceed to the sale of such property, he 
must necessarily be postponed till the 
claims ofall the creditors who are by virtue 
of s. 73 entitled to share rateably with the 
prior attaching creditor are satisfied, as he 
cannot be paid in full unless all the others 
are likewise paid in full. In such acasethe 
alienee has to thank himself for his own 
default. Similar equities do not, however, 
arise where not only the prior attaching 
creditor has fatled to get his decree trans- 


(3) 40 Ind. Cas. 242; 440. 662; 1 P. L. W.425;5 L, 
W. 711; 32.31. L. J. 495; 210, W. N.585; 21 M. L. T, 
344; 15 A. L. J. 382; 25 0. L. J. 508; 19 Bem. L. R. 424: 
(1917) M. W. N. 473; 441. A. 12 (P. C). - 

(4) 43 Jnd. Cas. 539; 41 M. 265; 22M. L. T. 461; 33 
M. L. J. 707; (1917) M. W. N. 882; 7 L. W, 298. 
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ferred to the Court having the custody of 
the attached property, but, cannot pven claim 
to share rateably with the. subsequent execu- 
tion creditor. Unfortunately for the execu- 
tion creditor, he has been much too vigilant 
and in his attempt to deprive Lachminarain 
of the fruits of the attachment which was 
first in time, he has lost what little he other- 
wise might have got, if he had waited for 
Lachminarain to have his decree trans- 
ferred to this Court and to renew his appli- 
cation for attachment in the proper form. 
The result is that the éxecution creditor 
cannot claim the benefit of s. 64, C. P. C. 
The transfer in favour of Bhojraj under 
the deed of transfer has been expressly 
made subject to the claim of Lachminarain 
and cannot, therefore, affect his rights. My 
answer to the second question is that 
Bhojraj is entitled to the balance of the sale 
proceeds after payment of the claim of 
Lachminarain, who has not got his decree 
transferred to this Court and has attached 
the sale-proceeds. J, therefore, order that 
the net sale-proceeds be appropriated and 
paid in the first instance in discharge of 
Lachminarain’s claim and the balance paid 
over to Bhojraj. 
P. B. A, 
N. H. 


Order accordingly. 


LAHORE HIGH COURT. 
SrconD Cryin APPEAL No, 1027 or 1925, 
January 27, 1926. 

Present :—Mr, Justice Broadway, 
PARMAN NAND AND ANOTHER— 
DEFENDANTS—APPELLAN18 

P VETSUS 

SALIG RAM AND oTHEeRS—PLAINTIFeS 
— RESPONDENTS, 

Civil Procedure Code (Agt V of 1908), O. XXI, rr. 
10, 1l--One respondent dead before institution of 
appeal—Substitution of legal representatives, 

Order XXII, r. 11, C. P. O., relates to an assignment, 
creation or devolution of any interest during the 
pendency of appeal. Therefore, where a respondent 
had died before the institution of appeal, an applica- 
tion to treat other respondents as his legal representa- 
tives on the ground that the interest of the deeeased 
had passed to them before the filing of appeal, is in~ 
competent. 

Govindu Kaviraj Purohito v. Gauranga Saw, 75 Ind, 
Cas. 739; (1923) M. W. N. 408; 18 L. W. 54; 45 M.I, 
J. 231; A. I. R. 1924 Mad. 56, followed. 

Second appesl from a decree of the 
District Judge, Hoshiarpur, dated the 19th 
January 1925, modifying that of the Swh- 
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ordinate Judge, Fourth Class, Una, District 
Hoshiarpur, dated- the llth June 1924. 
Mr. Dev Raj Sawhney, for the Appellants. 
Mr. Shamair Chand, for the Respondents. 
JUDGMENT.—Tulsa was one of the 
several plaintiffs who instituted a suit 
for possession ofa certain site and the re- 
covery of a sum of Rs, 30 as chakota rent 
due thereafter. Adl the plaintiffs were 
. granted a joint decree for possession of the 
site in question and for the sumof Rs. 15 
and costs on the 11th June 1924. The de- 
fendants preferred an appeal to the learned 
District Judge making all the decree-holders 
including Tulsa, respondents. The decree 
of the Trial Oourt was confirmed with cer- 
tain modifications on the 19th January 1925. 
The defendants then preferred a second 
appeal to this Court which was filed on the 
22nd April 1925, On the 4th November 1925 
Mr. Shamiar Chand on behalf of the plaint- 
iffs-respondents filed an affidavit pointing out 
that Tulsa had died on the.17th April 1925 
and that he had left him surviving a son. 
It was also urged that the appeal must fail 
as having abated. The case came up for 
hearing on the 30th November 1925 before 
Mr. Justice Dalip Singh when Mr. Shamair 
Chand for the respondents raised the above 
preliminary objection to the hearing of the 
appeal. It was then stated by Mr. Dev Raj 
Sawhney that Tulsa’s interest in the pro- 
perty in suit had come to an end some 
time about the 4th January 1924 and had 
been acquired’ by the sons of Nihala who 
are already respondents on the record.. He 
asked for time in order that the necessary 
affidavit could be putin. Time was given 
to him and the case came up before me on 
the 4th January 1926 when Mr. Rashid who 
was appearing for Mr. Dev Raj Sawhney 
stated that he had received the affidavit 
the evening before and required further 
time. Time was allowed and the case has 
now come up for disposal. There is before 
me anapplication purporting to be made 
under O. XXII, r.10,C. P. C., in which for 
the defendants-appellants itis prayed that 
the sons of Nihala should be treated as the 
legal representatives of Tulsa whose right 
and interest in the suit property had come 
to an end two years previously and that 
the appeal should be allowed to proceed. 
It isnot denied that Tulsa has left a son 
and indeed Mr. Dev Raj Sawhney has 
frankly admitted that if the decree be 
treated asa joint decree and ifit be held 
that the appeal has abated against Tulsa 
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the entire appeal must fail. Mr. Shamair 
Chand pointed out that what is sought to 
be done in the present case is to amend 
the cause title of the appeal by substitut- 
ing the nathes of the legal representatives 
of Tulsa who had died - before the appeal 
was filed. He has drawn my attention to 
the case of Govindu Kaviraj Purohito v. 
Gauranga Saw (1) where a Division Bench 
of the Madras High Court held that such 
an application was incompetent., - 
Mr. Dev Raj Sawhney for the appellants 
has contended that inasmuch as Tulsa no 
longer had any rightin the property for 
the reason thatin January 1924 a parti- 
tion had taken place between the plaintiffs- 
respondents under which Tulsa’s right in 
the suit property had come to an énd the 
decree passed ia favour of Tulsa and con- 
firmed on appeal should really be regarded 
as a nullity and that, therefore, his son 
could succeed to nothing on Tulsa’s death 
so far asthe present property is concerned. 
In this view I amunable to concur. Rule 10 
of O. XXII relates to an-assignment, crea- 
tion or devolution of any interest during the 
pendency of a.suit, the object being to 
bring the person having the proper legal 
right on to the record so as.to be able to 
continue the suit. Rule 11 provides for the 
same thing being done.when an interest is 
assigned, created or devolves during the 
pendency of an appeal. In the present 
case if there was any partition as alleged 
by the appellants it took place during the 
pendency of the suit. Nevertheless Tulsa 
was granted a joint decree. In the appeal 
preferred against that decree Tulsa was 
made a party by the defendants-appellants 
and nothing was mentioned of this partition 
during that appeal which was allowed to 
proceed to theend. Again when the second 
appeal was preferred Tulsa was made a 
party although atthe date of the filing of 
the appeal he had died. It seems to me 
that the Madras case cited above is to the 
point and the procedure sought to be adopt- 
ed now is not warranted and I must, 
therefore, refuse this application. As itis 
not denied that Tulsa died on the 17th 
April 1925 and as no application has been 
filed to bring his legal representative on 
to this record, (that legal representative: 
admittedly being his son) the appeal as- 
against him has abated and asthe decree 
is a joint one admittedly the entire appeal 


(1) 75 Ind. Cas. 739; (1923) M. W. N. 408; 18 L. W. 
54; 45 M. L, J. 231; A. I R. 1924 Mad. 56, 
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mustabate. I hold accordingly and dismiss 
the appeal with costs. 
R. L. Appeal dismissed. 


ki ipinia . 


ALLAHABAD HIGH COURT. 
Execution Second Civin APPEAL No. 2042 
or 1925. 

January 25, 1926. 

Present:—Mr. Justice Dalal. . 
B. RAM BAHADUR SINGH—Decree- 
HOLDER— APPELLANT 
versus 
RAHAT ALI KHAN-—JUDGMENT-D#BTOR—- 


RESPONDENT. 
Limitation Act (IX of 1908}, Sch. I, Art. 182— Civil 


Procedure Code (Act V of 1908), O. XXI, r. 1% (2)—. 


Application not in accordance with law—Aprzlication 
not admitted—Bogus application. 


A defective execution application isadmitted under. 


O. XXI, r. 17 (2) of the C. P. O. cnly when any direc- 
tions given by the Executing Court are complied with 
aud the application is amended, and an application 
which has not been so admitted is not one made in ac- 
cordance with law, and cannot serve to keep alive limi- 
tation for a future application. 

Jamil-un-nissa Babi v. Mathura Prasad, 63 Ind. Cas. 
362; 43 A. 550; 19 A. L. J. 509, distinguished. 

A bogus application for execution filed merely for 
saving limitation and with no intention of proceeding 
with it isan abuse of the process of the Court and as 
such it cannot be considered to be one in accordance 
with law. 


Execution second appeal against a dec-. 


ree of the Additional Subordinate Judge, 
Ballia, dated the 19th August 1925. 
Mr. A.P. Panday, for the Appellant, 


JUDGMENT.—I agree with the opin- 
ion of the lower Appellate Court on the 
point of law. It has held that an applica- 
tion for execution dated the 6th January 
1925 was beyond time onthe ground that 
an intermediate application of 25th Septem- 
ber 1924 made by the decree-holder for 
execution of the decree was not inaccordance 


with law. It-is admitted that the present | 


application would be beyond time if the 
September application should be put out 
of consideration. 

In the September application certain: 
details as required by O. XXI, r.11 were 
wrongly given whereupon the Executing 
Court directed the applicant to rectify 
those errors, Time was given repeatedly 
up to the Ist of November 1924 when the 
Court being tired of the disregard paid to 
its orders dismissed the application. It is 
clear that the decree-holder flouted the 
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authority of the’ Court and if such conduct 
were held to be legal the Executing Court ` 
would lose control of execution proceedings. 
An execution application is admitted under 
O. XXI, r. 17 (2) only when directions given 
by the Executing Court are complied with 
and the application isamended. In the pre- 
sent case the September application was 
not admitted by the Executing Court, so it 
was not an application in accordance with 
law. The learned Counsel for the appel- 
lant quoted the ruling in the case of 
Jamilunnissa Bibi v. Mathura Parshad (1), 
In that case, however, the defective applica- 
tion for execution was admitted by the 
Executing Court, so the application became 
one according to law. The judgment-debtor 
pointed out certain defects in this 
application when a subsequent application 
for execution was filed and this Court 
naturally held that such defects when once 
the application was admitted by the Exe- 
cuting Court could notrender the applica- 
tion illegal. In the present case admis- 
sion was specifically refused by the Exe- 
cuting Court because its orders were dis- 
regarded by the decree-holder. Obviously 
the decree-holder desired to put in a bogus 
application merely for the purposes of 
saving limitation and had little care to pro- 
ceed therewith, Such conduct if permitted 
would result in an abuse of the process of 
the Court and an application where there 
has been such an abuse cannot be cone 
sidered one in accordance with law. 

I dismiss this appeal. 

8. 8. =- Appeal dismissed, - 

(1) 63 Ind, Cas. 362; 48 A. 550; 19 A. L. J. 509, 
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LAHORE HIGH COURT. i 
MISCELLANEOUS First CIviL APPEAL Nos 1070 
oF 1925. 

< November 25,1925. __ 
Present:—Mr, Justice Dalip Singh. 
WALI SHAH AND oTHERS—J UDGMENT- 
DEBTORB— APPELLANTS 


versus 
BIHARI LAL AND OTHERS— DECREE- 
HoLDERS— RESPONDENTS. 

Ciril Procedure Code (Act V of 1908), O. XXI, 7.2 
(3)—Decree conditional on judgment-debtor committing 
default—Execution of decree~-Objection by judgment- 
debtor that there was no default, whether can be enter- 
tained. : , 

Plaintiff was given a decree for a certain sum agains 
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the defendant in case the defendant failed to put 


. plaintiff in possession of certain land under certain 


terms. Plaintiff took out execution of the decree 
alleging that the defendant had failed to comply with 
the terms of the decree. Defendant pleaded that he 
had complied with the terms of the decree by putting 
the plaintiff into possession of the land and that, 
therefore, the execution application was not com- 
petent : i 

Held, that O. XXT, r. 2 (3), C. P. C., bad no appli- 
cation to the case and that the defendant's plea was 
not barred by the provisions of that rule. . 


Miscellaneous first appeal from an order 
of the Senior Subordinate Judge, Multan, 
dated the 18th April 1925. 


Lala Durga Das and Mr, Devt Dayal, for 


the Appellants. ‘ 
Dr. Nand Lal, for the Respondents. 


PUDGMENT.—In this case the re- 
spondents obtained a decree in a suit for 


money against the appellants the relevant ‘ 


portion of which was as follows:—That the 
defendants Nos. 1 to 3 shall lease certain 
land to the plaintiffs for a term of 20 years 
for Rs. 5,218 and that the defendants 
should redeem the land and put. the plaint- 
iffs in possession within one year on pay- 
ment by the plaintiffs into Court of the 
sum of Rs. 375 within a month. In ease 
the defendants put the plaintiffs in posses- 


>. sion of the land in compliance with the 


agreement, the plaintiffs shall get a decree 
for Rs. 375 only payable without. interest 
in five yearly instalments of Rs. 75 each, 
In. case of non-compliance the plaintiffs 
shall, in addition to the decree of Rs, 375 
payable as stated above, ‘be entitled toa 
decree for Rs. 5,218 plus costs of their suit 
against defendants Nos. 1 to 3. > 

The. plaintiffs-decree-holders took out 
execution for Rs. 5,218 alleging. that the 
defendants-judgment-debtors had failed 
40 comply with the terms of the decree. 
The judgment-debtors pleaded that they 
had complied with the terms of the decree 
by putting the plaintiffs into possession of 
the landand that, therefore, the execttion 
application was not competent. There was 
also a minor point that the second instal- 
ment of Rs, 75 was not due atthe time of 
the application. Thislast contention seems 
` to me to be correct, but I refrain from de- 
ciding anything on this point. The main 
point was the question whether the terms 
of the decree had been complied with or 
not. The Court below held that-as the 
judgment-debtors had not certified ecm- 
pliance with the decree within the meaning 
of 0, KAT, EY) 2 (5), 0, P. 0., therefore, tho 
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Executing Court could not go into this 
question and accordingly refused to allow 
the judgment-debtors to prove their conten- 
tion. 

The judgment-debtors have appealed, 
Lala Durga Das on their behalf urges that 
©. XXT, r. 2 (3) does not in terms apply to 
all the facts of this case arid has cited 
Legraj Patjoshi v. Mahadeb (1) in support 
of his contention. Dr. Nand Lal for the 
respondents argues that the point as put 
by Lala Durga Das was not.raised in.the 
Gourt below. I find, however, that thè- 
judgment-debtors did plead that the decree 
had beensatisfied and the plaintiffs put 
in possession according to the terms of 
the decree, This contention, therefore, has 
in my opinion no force. Dr. Nand Lal has 
next cited the following rulings in sup- 
port of his proposition that the terms 
of O. XXI, r. 2 (3) are applicable to the 
case, viz., 

Lachu v. Kishen Lal (2), Ramakrishna 
Rao v. Balakrishna Rao (3), Abdul Latif 
Sahib v. Bathula Bibi Ammal (4), Imamud- 
din Khan v. Bindabasini Prasad (5), Parma 
Ram y. Lehna Singh (6), Mathar Dravia v 
y. Subramania Pillai (7), Alathoor Badru- 
deen v, Gulam Mohideen (8) Chatter Singh v. 
Amir Singh (9), Bajrang BehariLal v. 
Lachmi Narain (10) and Sethurama Sahib 
v. Srimantha Chotta Raja Sahib (11). 

I have been through all these rulings and 
none of them seems to me to have any ap- 
plication to the facts of this case. ` 

Legraj Patjoshi v. Mahadeb (1), cited by 


. Lala Durga Das, seems to me to be directly 


in point. It was a condition precedent to 
the decree-holders taking out execution for 
Rs. 5,218 that there should have been non- 
compliance with the terms of the first por- 
tion of the decree. It is open, in my opinion, ` 
to the judgment-debtors to prove that, as a 
matter of fact, the decree has been ‘compli- 


(1) 53 Ind, Cas, 882; 30 O. L. J. 118. 
2 44 P. R. 1906; 82P.L. R.1907; 8IP,W. R. 


(3) 56 Ind. Cas, 289; 43 M. 476; (1920) M. W, N. 261; 
27 M. L.T. 279. ee a 
(4) 23 Ind. Cas. 530; 15 M. L. T. 338; (1914) M. W. 


(5) 55 Ind. Cas. 890; 1P. L. T. 149;-5 P. L, J.70 

(1921) Pat. 360. ' Í sree) 
€) 53 Ind. Cas. 443; 135 P.R. 1919, 

(7) 40 Ind. Cas. 889; 5- L. W. 644. 

(&) 12 Ind. Cas, 562; 36 M. 357; 10M. L. T, 

(1911) 2 M. W. N, 473; 24 M. L. J. 541. 

. (9) 32 Ind. Cas. 590; 38 A. 204; 14 A, L, J 132.7 
(10) 13 Ind, Cas. 944; 15 C. L. J. 88, 
(11) 40 Ind, Cag, 820; (1917) M, W, N, 887, 


586; 


[98 T, O, 1926] 


ed with and that O. XXI, r. 2 (3) does not 
apply to such a contention. 

I, therefore, accept the appeal, set aside 
the order of the Court- below and remand 
the case for decision by the eExecuting 
Court. The respondents will pay the ap- 
-pellants’ costs of this appeal; other costs 
will be costs in the cause. 

Z. K. Appeal accepted. 


OUDH CHIEF COURT. 
SeconD CIVIL APPEAL No. 355 or 1925. 
December 15, 1925. 
Present:—Mr. Justice Ashworth and 

: _ Mr. Justice Misra, . 

SHEO SHANKAR LAL AND OTHERS— 
DereNpAnTS—APPELLANTS 
- versus 
FATEH MOHAMMAD—PLainu1FF, 

AN D ANOTHEK—DEFENDANT—RES PON DENTS. 

Pre-emption—Proprietary tenure, sale of—Under- 
proprietor versus proprietor in different mahal—Pre- 
emption decree, effect of 

A chakdar under-proprietor has not a preferential 
right of pre-ernption in respect of a sale of a superior, 
proprietary tenure in the same mahal as against the 
holder of a superior proprietary tenure in another 
mahal in the same village. [p. 371, col. 2.] 

Munnu Lally Maulvi Saiyid Mohammad Ismail, 
7 O. O. 284; 9 O. W.-N. 129;°2 A. L.J. 769; 26 A. 574; 
6 Bom. L. R. 761; 31 I. A. 212; 8 Sar. P. C. J. 670 
(P. C.), distinguished. 

A pre-emption decree is effective only so long as it 
‘is not rendered abortive by a decree in favour of a 
person having a. preferential or equal right of pre- 
emption. (p. 372, col. 1.] ; 

Second appeal against a decree passed 
by the District Judge, Lucknow, dated the 
rd April 1925, upholding that of the Sub- 
ordinate Judge, Mohanlalgunj, Lucknow, 
dated the 22nd November 1924. a 

Messrs, Kashi Prasadand Radha Kishna 
for the Appellants. | 

Messrs. Sailen Roy and Ram Charah, 
for the Respondents, . 


“| JUDGMENT.—This second appeal 
< Brises out of a pre-emplion suit. The suit 
was brought by one Fateh Mohammad, 
respondent No. 1,against the vendee Chandi, 
respondent No, 2, in respect of a.sale-deed 
(Ex. 1) executed by one Mohammad Ibrahim 
in favour of the said vendee for Rs. 2,500 
on the 18th January 1924, The property 
sold was a six-pieshare out of cne-anna in 
the mahal Mohammad Husain, village 
Fatebpur,. District Lucknow. During the 
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hearing of the-case the plaintiff Fateh 
Mohammad respondent No. 1 applied fo- 
joinder of the defendants, the present appel 
lants, because these appellants had alrcedy 
cbtained a pre-emption decree in respect of 
the same property against the vendee on the 
13th of May 1924. The application was 
granted aud they were made parties by an 
order dated the 18thof August 1924. 

There was no contest in the Trial Court 
as to the amount of consideration money. 
The lower Court found that the plaintiffs 
and the present appellants were equally 
entitled to pre-emption, and directed lots 
tobe drawn. The plaintiff drew the lot 
and accordingly a decree was passed in his 
favour against the defendants, i.e, the 
vendee and the successful'claimants in the 
previous pre-emption suit (now appellants 
in this Court) for possession of the property 
on payment to the vendee of Rs. 2,500. 
The decree of the first Court was upheld on 
first appeal. : i 

The appellants comein second appeal and 
impugn the decree of the lower Courts on 
two grounds:— i £08 4 

The first ground is that they had a pre- 
ferential right of pre-emption to Fateh 


Mohammad, the plaintiff, and that con- 
sequently the suit should have been dis- ` 


missed. 

The second ground is that the decree of 
the Courts below should have provided for 
their being paid the difference between 
Rs. 2,560 and Rs. 1,838-14-0 which latter was 
the .sum on which pre-emption was allowed 
in their favour‘in the previous suit brought. 
by them against the vendee. 

As regards the first ground of appeal it 
is common ground that the appellants are 
chakdars (holders of specific plots) in the 
same mahal in which is situate the property 
in respect of which pre-emption is claimed. 
The plaintiffsrespondent Fateh Mohammad 
is a proprietor in æ different mahal in. 
the same village. It is admitted by the 
appellants’ Counsel that the appellants 
as chakdars are under-proprietors because 
this was conceded in the Trial Court. 
His point is that nevertheless a chakdar 
by reason of his béing under-proprietor in 
the same mahal has a preferential- right 
even where the property sold isheld ona 
superior proprietary tenure, to thé holder of 
the superior proprietary tenure in another 
mahal, He invokes in support of this con- 
tention a decision af the Privy Council in 
Munnu Lal v, Maulvi Saiyid Mohammad 


=" 
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-Ismail (1) In that case a chakdar was held 
to be aco-sharer of a superior proprietary 
title because he was under an engagement 
to pay revenue to Government direct. The 
ease has no bearing on the present case 
where admittedly the chakdar was not in 
direct engagement to pay the revenue to 
the Government, it being admitted-that the 
appellants pay to the superior proprietor 
and do not pay the revenue to the Govern- 
ment. : 

As tothe second ground it is urged by 
the appellants’ Counsel that the effect of 
the previous pre-emption decree in favour 
of his clients was to substitute them in all 
respects in the placeof the vendee. They 
refer to the ruling in Ram Rattan v. Jugraj 
{2) where it was held that a successful 
claimant in a pre-emption suit hada right 
to proceed with the execution of a decree 
which had been obtained previous to his 
suit by the vendor. This. ruling, in our 
opinion,.is of no avail to the appellants. We 
hold that the previous: pre-emption decree 
obtained by the appellants was only effective 
go long as it was not rendered abortive by 
a decree in favour of a person having a 

referential orequal right of pre-emption. 

he plaintiff-respondent, Fateh Mohammad, 
- was no party to that previous decree and 
it must be held to be entirely inoperative 
as regards him, He has now, by success 
of the lot been placedin the position of a 
person having a right to preempt on pay- 
ment of the full sale price Rs. 2,500. The 
decree rightly decrees him possession on 

ayment of thissum. It was not for the 
ower Appellate Court to award the unsuc- 
cessful appellants any portion of this 
decretal sum beyond Rs. 1,800 (odd), which 
they had already paid into Court. It would 
appear to us that the previous decree of 
the appellants in view of the decree in the 
present suit has become inoperative in its 
entirety as against anje person whatever. 

We, therefore, dismiss this appeal with 


costs. a 
N. H í Appeal dismissed, 
(1) 7 0. 0. 284; 9 0. W, N. 129; 2 A. L. J. 169; 26 
A. 574; 6 Bom. L, R. 761; 311. A, 212; 8 Bar, PLO. J. 


70 (P, O). 
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OFFICtAL REORIVER v. RBWALMAL AJUMAL. 


Ne 


(93 1, 0. 1996) 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
JubictaL MISCELLANEOUS APPLICATION 
No, 453 or 1922. 

. AND 
JUBDICIAL MISCELLANEOUS APPLICATIONS 
Nos. 358 ro 366 or 1923. 

August 14 1925, 
Present:—Myr. Rupchand Bilaram, A, J.C, 
OFFICIAL RECBIVER—Aprriicant 

: versus 
KEWALMAL AJUMAL AND oTHERS— 
: OPPONENTS. 
Provincial Insolvency Act (V of 1920), s. 34—Pay- 


menis made on eve of insolvency—Fraudutlent prefer- . ' 


ence—Burden of proof. 

The onus of proving that certain payments were 
made by an insolvent with the motive of giving 
fraudulent preference to certain of his creditors lies 
in the first instance on the Official Receiver. But 
where such payments were made on the eve of in- 
solvency, and no explanation is given for making 
the same, a prima facie presumption would arise in 
favour of the Official Receiver and the burden of 
proving that svea payments were not made fraudu- 
jently would shift on to the insolvent. [p. 374, col. 1. 

Ex part Topham, Inre Walker, (1873) 8 Ch. 614; 
42 L. J.B. 57; 28 L. T. 716; 21 W, R. 655, Ba parte 
Griffith, In re Wileoxon, (1688) 23 Ch. D. 69; 52 L. J. 
Ch. 717,48 L. T. 450; 3L W. R. 878, Ex parte Hill, 
Inve Bird, (1883) 23 Oh. D. 695; 52 L, J. Ch. $03; 49 
L. T. 278; 32 W. R.177, Sharp v. Jackson, (1899) A. 
C. 419; 68 L. J. Q. B. 866; 80 L. T. 841; 15 T. L. R. 
418; 6 Manson 264, Mohandas Thakurdas v. Tikamdas 
Hotchand, 37 Ind. Cas, 250; 10 S. L. R. 123, Nripendra 
Nath Sahu v. Ashutose Ghosh, 33 Ind. Cas. 548; 43 O. 
640; 20 ©. W. N. 420, Official Assignee of Madras v. 
Mehta & Sons, 49 Ind. Cas, 968; 42 M. 510; 36 M. L. 
J. 190; 25 M. L. T. 265; ae M. W. N. 293, In re 
Lake, Hx parte Dyer, (1901) 1 K. B. 710; 70 L. J. K. B. 
390; 84 L. T. 480; 49 W. R. 291; 8 Manson 145 and In re 
Cohen, Ex parte Trustee, (1924) 2 Oh. 515; (1924) B. & 
C. R. 143; 69 S. J. 35, referred to. 

Application under s. 54 of the Provincial 
Insolvency Act. 


Mr. Kalumal, Pahlumal, for the Appli- 


cant, 
Mr. Dipchand Chandumal, for the Oppo- 
nents. f 


JUDGMENT.—Judicial Miscellaneous 
Application No, 453-of 1922 was filed by the 
Official Receiver för a declaration that certain ` 
payments made by the insolvent Vensimal to ~ 
nine of his creditors within a few days of the 
application filéd in Court for his adjudica- 
tion were fraudulent preferences to such 
creditors and void under s. 54 of the 
Provincial Insolvency Act. 

On objection being raised to the main- 
tainability of one application in respect 
of payments made to different creditors, 
separate applications have been filed in this 
gase cf each creditor and have numbered 


(93 I, 0, 1928] 
Applications Nos. 358 to 866 of 1923. Hach 
application has been tried separately, but 
the evidence of the insolvent and certain 
entries from his books exhibited in Appli- 
cation No. 360 of 1923 have been treated 
as evidence inall the other applications, 
the insolvent being, however, submitted toa 
further examination and cross-examination 
in each of the other applications. 

It appears that theinsolvent carried on 
piece-goods business on an extensive scale. 
He possessed considerable property both 
moveable and immoveable and was at one 
time well off. He appears to have occupied 
some position in his community and not 
only several members of:his community 
skk adha banked their savings with him, 
but the mukhi of his panchayet had deposit- 
ed the panchayet. funds with him. He 
enjoyed a fair amount of credit and 
borrowed money for his business on 
hundis. He'suffered losses in his trade and 
about four months before his insolvency 
he borrowed Rs. 60,000 from the firm of 
Thanwar Tharia on the equitable mort- 
gage of one of his properties. He was 
indebted to them on rasids or deposit 
receipts payable on demand for Rs. 28,000, 
He got from the | mortgagees only the 
balance of Rs. 32,000, they having appro- 
priated Rs. 28,000 towards their deposit 
account. The demands on him became 
more pressing and on January 27th, 1922; 
he raised a further loan of Rs.. 20,000 by 
executing a registered mortgage-deed in 
respect of certain other properties of his in 
favour of Basarmal. Basarmal was a creditor 
of the insolvent for Rs. 2,500 advanced on 
hundi which was shortly to fall due. He 
retained with himself the sum of Rs. 2,500 
in respect of the hundi was not yet due, 
and a further sum of Rs. 600 for interest 
on the mortgage loan in advance of three 
months. He paid to the insolvent Rs, 13,900. 
in cash and handed over to him hundis of 
Rs. 2,000 drawn in his favour by Gover- 
dhandas Hotchand referred to in the evi- 
` dence as Dr. Hotchand and also a demand 
note of hand drawn .by Basarmal on 
himself for Rs. 1,000. The corresponding 
Sindhi date on which this loan was raised 
was the 28th Poh 1978. This day was 
Umavas -says, when only limited business 
is done in the Bazar, several shops remain- 
ing closed. Then money was paid to the 
insolvent at about 3-30 r, m. He had on that 
day a cash balance of Rs. 27,64 brought 
forward from the previous day. He realiz- 
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ed Rs, 284 from his shop on that day and 
as stated above he received Rs, 16,900 
from the mortgagee in cash and in the 
shape of hundis. Within a few hours and 
on that very day,he made payments to 
his creditors to the extent of Ra. 17,380-15-0 
On Poh 30th, i.e. January 29th, 1922, he 
engaged Messrs. Harckandrai and Co. ta 
arrange fora composition with his creditors. . 
On January 30th, 1922 his Pleaders issued 
printed notices calling for a meeting of the 
creditors for February 4th. This meeting 
proved abortive and on February 7th, an 
application was made by one of his creditors 
to have him adjudicated. Both the debit 
and credit entries from his cash-book from . 
Poh 28th to Mangh 4th, i. e. January 27th to 
February 3rd, have been put in collectively as 
Ex. 5 in Judicial Miscellaneous No. 360 of 
1923, Some of the payments made by him be- 
tween thesetwo dates, were made in favour 
of his creditors who were either his relatives 
or community men or persons in some 
way connected with him. About Rs. 4,000 
were paid on the 28th Poh to women. ‘Tha 
hundis for Rs. 2,000 given to him by 
Basarmal in part-paymant of the loan of 
Rs. 20,000 were handed over by him to 
the mukhi of his community in part-pay- 
ment of the panchayet money deposited 
with him. I have no doubt in my mind 
that at the time the insolvent made disburse- 
ments of the money raised by him from 


-Basarmal he fully realised that his liabi- 


lities exceeded by far assets and that he 
would sooner or later have to close down, 
Some of the disbursements made by him 
were highly suspicious and the Official 
Receiver was well-advised in questioning 
them. No doubt it is well-settled that 
where the Official Receiver or the Trustee 
in Bankruptcy challenges the validity of a 
payment made by the insolvent to acreditor 


-under s, 54 of the ProVincial Insolvency Act 


or under the corresponding section of the 
English Bankruptcy Act, 1914 (4 & 5 Geo. 
V,c. 59) the onusis in the first instance 
cast on the Official Receiver or the Trustees 
in Bankruptcy of proving that the dominant 
or the substantial oreffective, though not 
necessarily the sole motive, the insolvent - 
had in viewin making such payment was to 

prefer that particular creditor; Williams on 

Bankruptcy, 12th Edition page 298, Hx parte 

Topham, In re Walker (1), Ex parte Griffith, ` 


ue (1873) 8 Oh, 614; 42 L, J. Bk, 57; 28 L. T, 716; 21 
W. R. 655: 


o 
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Inre Wilcoxon (2), Haparte Hill, Inre Bird 
(3), Sharp v. Jackson (4), Mohandas Thakurdas 
v. Tikamdas Hotchand (5), Nripendra Nath 
Sahu v. Ashutose Ghosh (6), Official Assignee 
of Madrasv. Mehta & Sons (7) but the onus 
is shifted on to the bankrupt to prove the 
contrary, when he makes such payment on 
the eve of his bankruptcy, and as said by 
Vaughan William, G 
Ex parte Dyer.(8): “There is (in such a case) 


no need for any evidence that that view 


was expressed in so many words by the 
bankrupt.” Where the reason of such pay- 
ment remains unexplained, it is competent 
for the Court to hold that a prima facie 
ease of fraudulent preference has been 
established and to act on it, In re Cohen, 
_ Ex parte Trustee (9). The payments were in 
the present case indubitably made on the 
eve of bankruptcy or insolvency, and it 
would, therefore, be necessary to consider 
how far the prima facie presumption which 
has thereby arisen in favour of the Official 
Receiver is rebutted by the circumstances 
of each particular case. And I shall, with 
these general observations, deal with each 
case separately. i Wan i 

8. 8. Application allowed, 

(2) (1883) 23 Ch. D. 89; 52 L. J. Oh. 717; 48 L, T. 
450; 31 W. R. 878. 

(3) (1883) 23 Ch. D. 695; 52 L. J. Ch. 903; 49 L. T. 

78; 32 W. R. 177. 

(4) (1899) A. C. 419; 68 L. J. Q. B. 866; 80 L. T. 841; 
15-T. L. R. 418; 6 Manson. 264. i 

(5) 37 Ind. Cas. 250; 10 S. L. R. 123. , 

(6) 33 Ind. Oas. 548; 43 C 640; 20 C. W. N. 420. 

(7) 49 Ind. Cas. 968; 42 M. 510; 36 M. L, J. 190; 25 
M. L. T. 265; (1919) M. W. N. 293. 

J.K. B. 390; 


(8) 1901) 1 K. B. 710 atp, 717; 70 L. 
84 Ti. 1.430; 49 W. R. 291; 8 Manson 145. 

(9) (1024) 2 Oh. 515; (1924) B- & C. R. 143; 69S, J, 
35. , 
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OUDH CHIEF COURT. 

SECOND CIVIL APPEAL No. 67 or 1925. 
January 21, 1926.° 
Present :—Mr. Justice Raza. 
HAR NATH SINGH—P.atnqirr— 
APPELLANT 
versus 

` SRIRAM—DEFENDANT—RESPONDEAT. 

Res judicata—Civil suit to annul Revenue Court's 
- decision, whether competent. 

When a matter exclusively within the jurisdiction 
of a Court of Revenue has beén tried and decided by 
the Court, as between the parties no subsequent suit 
will lie in a Civil Court having for its sole object the 
annulment of the decree passed by the Court of 
Revenue, [p. 375, col, 1] 


HAR NATH SINGH P, SRIRAM. 


J. in In re Lake’ 


| as tenant-in-chief, 


(93 L O. 1920) 


Second appeal against a decree of the 
Subordinate Judge, Gonda, in Appeal No. 11 
of 1925, dated the 20th April 1925, confirm- 
ing that of the Munsif, Utraula, dated th 
2nd February 1925. - À 

Mr. 8. N. Roy, for the Appellant. 


JUBDGMENT.—This is an appeal from 
a decree of the Subordinate Judge, Gonda, 
dated the 20th April 1925, affirming a 
decree of the Munsif of Utraula, dated the 
2nd February 1925 dismissing the plaintiff's 
suit. ` i 

The litigation which has given rise to this ” 
appeal relates toa holding in village Rudra- 
pur Risen. fi 

The plaintiff issued a notice of ejectment 
against the defendants treating them as 
his sub-tenants. The defendants contested 
the notice by a suit alleging themselves to. 
be tenants-in-chief of the landlord (Balram- 
pur State). The Revenue Court accepted 
the defendants’ plea and decreed the suit. 
This decision was upheld by the Appellate 
Court on the 15th July 1924. The present 
suit was instituted by the plaintiff in the 
Civil Court on the 17th October 1924. He 
claimed possession of the holding on the 
ground that he was the tenant-in-chief 
and that the defendants, who were original- 
ly sub-tenants, had become trespassers by 
denying the sub-tenancy. He prayed inthe 
alternative for a declaration of his title 
The defendants pleaded 
inter alia that the Revenue Court decision 
bars the trial of the suit in the Civil Court. 

The first Oourt dismissed the suit holding 
that the trial of the suit was barred by the 
decision of the Revenue Court, The learned 
Subordinate Judge dismissed the plaintiff's 


‘appeal agreeing with the finding of the 


first Court. The plaintiff has now come to 
this Court in second appeal. 

The only point for determination in this 
appeal is whether the present suit is- barred 
by the decision ofthe Revenue Court men- 
tioned above. The respondents have failed ` 
to appear. The case proceeds ex parte 
against them. I have heard theappellant’s 
learned Counsel. In my opinion the Revenue 
Court decision bars the present suit in 
the Civil Court. The rulings reported as 
Baljit v. Mahipat (1)and Ram Das v. Dubri 
Koeri (2) are applicable to this case. I should 
like to note that the ruling in Ram Das ` 


(1) 49 Ind. Cas. 118; 41 A. 203; 17 A. L. J. 60. : 
(2) 77 Ind. Cas. 139; 20 A. L. J. 606; A.I. R. 1982 
All, 336; 44 A, 726, 7 


(05 L ©; 1998] 


¥, Dubri Koeri, (2) was approved recently 
by the lata Court of the Judicial Oom- 
missioner of Oudh in Khaki Singh v. Bishu- 
nath Lal (3), The appellant’s learned 
Counsel has referred to the- fulings in 
Kalap Nath v. Mata Din (4) and Lachhmin 
. V. Ram Singh (5) in support of his argu- 
ment. Thesejrulings were duly considered 
by the lower Appellate Court. I think they 
donot apply to the present case. The facts 
in those cases were different from the facts 
. of the present case. When a matter ex- 
clusively within the jurisdiction ofa Court 
* of Revenue has been tried and decided 
by the Court, as between the parties no 
subsequent suit will lie in a Civil- Court 
having-for its sole object the annulment of 
the decree passed by the Court of Revenue. 
The result is that the appeal fails and 
must be dismissed, I dismiss the appeal 
-and order the appellant to pay the costs of 
the respondents in both the lower Courts. 
As the respondents are not represented 
in this Court there will be no’costs in this 
Oourt. 


G. A. Appeal dismissed. 

(3) 86 Ind. Cas. 447; 20. W. N. 14 at p. 16; 12 ; 
u 86, L. R. 6 A.(O.) 51; A. I. R. 1925 Oudh 
; . 


(4) 28 Ind. Cas. 859; 18 O. C. 48. 
(5) 61 Ind. Gas. 290; 24 O. 0, 15, 





LAHORE HIGH COURT. . 
Second Oivin APPRAL No. 18 op 1922. 
February 1, 1926. 
Present:—Mr. Justice Broadway and 
Mr. Justice Fforde. 

Kazi NASARULLA AND OTHER9S— 
APPELLANTS 
versus ` 
CHIMAN LAL—RESPONDENT., 
Mortgage—Conditional sale clause hot availed of— 
Original terms of mortgage, continuance of. 
Where the parties to a mortgage intended that in 
the event of redemption not taking place in a specified 
‘time the property should be considered sold, but the 
sale does not take effect owing to waiver or laches on 
the part of the mortgagee, the original terms of 
the DE continue to remain in force. [p. 376, 
col.1.] . 
Second appeal from a decree of the Dis- 
- trict Judge, Karnal, dated the2nd Novem- 
ber 1921, arising out of the decree of the 
First Class, Munsif, Karnal, dated the 20th 
- November 1920. . . 


WAHABULLA V, BHIHAN LAL, 


913 
Mr. Ghulam Rasul, for.the Appellants. 


Mr. Shamair Chand, for the Respondent. 
SUDGMENT.—On the 23rd March 


_1873 a prostitute of the name of Musammat 


Tohfa mortgaged a house with possession to 
one Dwarka Das. The mortgagor and the 
mortgagee are now dead andin 1919 the 
legal representative of the mortgagor 
brought a suit againstethe successor-in- 
title of the mortgagee seeking to redeem. 
the house and re-gain possession thereof 
free of payment. The suit was contested 
and the Courts below have granted the 
plaintiff a decree for redemption on pay- 
ment of a sum of Rs, 1,182, Against this 
decree the plaintiffhas come to this Court 


in second appeal through Mr. Ghulam ` 


Rasul who has contended that the learned . 
District Judge has misinterpreted the 


- terms of the mortgage and that his clients 


were entitled to obtain possession of the 
house without any payment. Further that 
they were entitled to recover from the 
defendant a large sum of money due as 
rent forwhich they were prepared to pay 
Court-fees. The question is as to the 
interpretation to be placed-on the mortgage- 
deed. The relevantclausein this deed runs 
as follows: — : | 

“I have mortgaged the aforesaid haveli 
with possession for Rs. 355 to Lala Dwarka 
Das on condition of redemption in two years. 


- I have realised the money in. It is agreed 


that if F redeem in six months then I shall 
pay Rs, 2768-4-0 deducting the balance of 
Rs, 78-12-0, and if Į redeem within a year 
then I shall pay Rs. 302-€-9 deducting 
Rs 52-8-0 aud if I pay in two years then I 
shall redeem by payment of the full amount 
of Rs. 855, As to rent whatever the afore- 
said Lala shall realiss from the tenants 
shall be deducted from the principal sum. 
I shall be liable for repairs of ‘the house, 
IfI do not redeem in {wo years then this 


mortgage-deed shall be regarded as a sale,” > 


Now it will be seen that this mortgage 
contained the usual clause for conditional 
sale. Itisclear that the intention of the_ 
parties was that the house was to be con- 
sidered soldat the end of the term of two 
years if it had not been previously redeemed. 
The period fixed for redemption was two 
years, the amount payable then being 
Rs. 355. That amount was arrived at, ac- 
cording to Mr. Shamair Chand, by charg-. 
ing 21 per cent. interest on a sum of 
Rs, 250. According’ to this clause “if the 
mortgagor redeemed within six months the 


yet 


. 
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amount payable was Rs, 276-4-0, a rebate 
of Rs. 78-12-0 being allowed. A similar 
agreement was arrived at fora rebate of 
Rs. 52-8-0 if the redemption took place at the 
end of a year, the amount then payable 
being Rs. 302-80. A further condition in 
this clause is that at the time when the 
payment for redemption was to be made 
.the mortgagor was,to receive credit for the 
rents realised up to that date by the mort- 
gageo who wasin possession. In each case 
the rent realised was tobe set off against 
the various amounts due at the times refer- 
red toin the deed. Now it is clear that 
the intention of the parties was that in the 
event ofredemption not taking place the 
house was to be considered sold. In these 
circumstances.it would be only equitable 
to hold that in the event of the sale not 
taking effect owing to the waiver of the 
mortgagee or any laches on his part the 
original terms should continue, that is to 
say, the rate of interest and the method of 
repayment would be the same as that 
entered in the original contract. The 
rent would also be deducted in the manner 
provided by the said clause. In the light 
of this interpretation it is clear that the 


mortgagor has benefited greatly through - 


the - calculation arrived at by the lower 
Appellate Court. The ‘mortgagor has been 
charged interest atthe rate of 12 per cent. 
instead of 21 per cent. but as the respond- 
ents have filed no cross-objections or cross- 
appeal we cannot afford them any relief. 
In our view the mortgagor has been granted 
all the relief he can really hope to get. 

We, therefore, dismiss his appeal with 
costs. 

R. L, Appeal dismissed, 


rene, 


‘ALLAHABAD HIGH COURT. 
Execution Szconp CIVIL APPEAL No. 1642 
oF 1924, 

January 25, 1926, 

Present :—Mr, Justice Sulaiman and 
Mr. Justice Mukerji, 

DAULAT SINGH—Jupeu ENT-DEBTOR— 

. APPELLANT 
= versus ; 
Maharaj RAJA RAMJI-—TDRORER-HoOLDER 
- —RESPONDENT, 
Civil Procedure Code (Act V of 1908), 8. 47 (2)— 


Decree against minor—A pplication Jor execution, whe- 
ther can be treated as suit, 


DAULAT SINGH V. RATA RAMIT, 


[93 I: 0. 1928] 


An ex parte decree passed against a minor who was 
wrongly treated as major can be set aside by the 
Execution Court which is competent to treat, on pay- 
ment of full Court-fees, the minor's application to set 
aside the decree, ag a declaratory suit. This power 
vests in the Appellate Court as well. [p. 377, col. 2:] 


Execution second appeal from a decree 
of the District Judge, Allahabad, dated 
the 31st of May 1924. , 

Mr. S. D. Sinha, for the Appellant. 

Mr. Haribans Sahai, for the Respondent, 


JUDGMENT. 

Sulaiman, J.—This is a judgment- 
debtor's appeal arisingout of certain eXe- 
cution proceedings. A decree was passed 
against the defendant-appellant on the 
18th of March 1920. In the suit the defend- 
ant-appellant was treated as a major. He 
did notappear and the decree was ex parte. 
When the decree was put in execution the 
judgment-debtor filed an objection, urging 
that the decree was a nullity and was not 
binding on him inasmuch as he was in 
fact a minor on the date when it was 
passed. ` : 

The Court of first instance went into 
the question of the alleged minority 
and came to the conclusion that the defend- 
ant was in fact a minor. Purporting to 
act on the execution side, it disallowed the 
application for execution and referred to 
the provisions of O. XXXII, r. 5, sub- 
cl, 2. No express order discharging the 
previous decree -was, however, passed by 
it. The decree-holder appealed to the Dis- 
trict Judge who has allowed the appeal 
and ordered execution to proceed.. The 
learned Judge isof opinion that the Execut- . 
ing Court was not entitled to go behind the 
decree which on the face of it had been 
passed against an adult person. On the 
question of fact he, however, agreed with 
the view of the first.Court that Daulat 
Singh appellant was in facta minor at the 
time when the decree was passed. 

In appeal before us itis contended that 
the order ‘of. the first Court should have 
been upheld and the decree held not to be 
binding onthe appellant. There can be no ` 
doubt that the decree is not binding on the . 
appellant. On the findings of the Courts 
below he wasa minor on the date when the 
decree was passed and not having been 
properly -represented by a guardian ad 
litem inthe suit he was not properly made 
a party to the decreeand cannot in any ' 
way be bound byit. This position is not 
seriously disputed by the learned Vakil 
forthe respondent. What; however, he con 


(83 I, O. 1926) 


tends is that itis not open to the Execution 
Court to go into this question and decide 
the point against his olient. He relies 
strongly on the judgment of the Calcutta 
High Court in Kalipada Sirkar v. Hari 
Mohan Dalal (1) whére it was remarked 
that a proceeding to enforce a judgment is 
collateral to the judgment and, therefore, 
no enquiry into its validity or regularity can 
be permitted in such a proceeding and the 
opinion was expressed that the safest course 
was to adhere rigidly to the established 
principle that every judgment and order is 
good until discharged or declared inopera- 
‘tive, and that the Execution Court cannot 
enquire into the validity or propriety of 
the decree. It is not clear, however, whe- 
ther the learned Judges were called upon 
to consider the advisability of treating the 
proceeding in execution as a proceeding in 
suit. : 

The Court of first instance purported to 
act under O. XXXII, r. 5, but itis un- 
necessary for us to express a definite 
opinion whether that rule applies to a 
case where a decree has already been 
passed, AN 

There is no doubt whatsoever that a 
separate suit for a declaration that such a 
decree is not binding- on the minor is 
maintainable and in several cases their Lord- 
ships of the Privy Council have entertained 
such suits. We may refer to Rashid-un- 
nisa v. Muhammad Ismail Khan (2), Manohar 
Lal v. Jadu Nath Singh (8) and Partab 
Singh v. Bhabuti Singh (4). The only ques- 
` tion therefore, is whether such a declara- 
tion, can be given in these proceedings. 
Even under the old O. P. O. it was held 
that it was open to an Execution Court 
to treat an application for execution as a 
plaint. Under s. 47° (2) of the new Code 
it is expressly provided:. that a Court 
may, subject to any objection as to limi- 
tation or jurisdiction, treat a proceeding 
under this section asa suit, or a suit as 


a proceeding and may, if necessary, order | 


(1) 35 Ind, Oas: 856; 44 O. 627; 24 C. L. J. 375; 21 
0, W. N. 1104. 


(2) 3 Ind. Cas. 864; 31 A. 572; 13 C. W. N. 1182; 10 
C. L. J. 318; 6 A. L. J. 822; 11 Bom. L. R. 1225; 6 M. 
L. T. 279; 19 M. L. J. 631; 36 I. A. 168 (P. 0.). 

(3) 28 A, 585; 4 O. L, J. 8; 8 Bom. L. R. 489; 10 O. 
W., N. 898; 9 O, O. 219; 1 M. L. T. 210; 16 M. L. J. 291; 
3 A. L. J. 710; 33 I. A. 128 (P. O0). 

(4) 21 Ind. Cas. 288; 35 A. 487; 17 C. W. N. 1165; 
(1913) M. W. N. 785; 14 M. L. T. 299; 25M. L.J. 492; 
ILA. L. J. 901; 16 O. ©. 247; 18 O. L, J. 384; 15 Bom, 
Ñ. R. 1001; 401. A. 182 (P. O) y 
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payment of any Additional Court-fees. If, 
therefore, a declaration can be granted in 
@ separate suit there is nothing to prevent 
an Execution Court from treating a pro- 
ceeding under s.47 as aproceeding in a 
suit and granting the same declaration 
subject to payment of any Additional Court- 
fees. That this power ean be exercised even ` 
by an Appellate Court is well settled, and we 
may refer to Pasupathty Ayyar v. Kothanda 
Mohan 
Tagore v. Mahomed Basir Chowdhary (6). I£ 
a separatesuit had been instituted the only ` 
point in the suit would have been whether 
the defendant-appellant was in fact a minor 
on the date when the previous decree was 
passed. This fact has been tried by the 
Courts below and both parties have had 
an opportunity to adduce evidence on the 
point and there is a coneurrent finding of 
fact againstthe respondent. Under. these 
circumstances it is wholly unnecessary that 
the case should be sent back to the 
Court of first instance in order that there - 
should be atrial de novo, It is open to 
an Appellate Court to treat the proceeding 
arising out of an application under s. 47 as 
if it was a proceeding in a suit and grant 
the necessary relief, 

I would, therefore, allow the appeal and 
setting aside the decree of the Courts below 
treat the proceeding asa proceeding ina 
suit and subject to payment of the neces- 
sary Court-fees, grant the appellant, Daulut 
Singh, a declaration that the decree dated 
the 18th of March’ 1920 is not binding on 
him inasmuch as he wasa minor on the ` 
date when it was passed and was not pro- 
perly represented. It will be open to the 
decree-holder, if so advised, to apply to the 
Court which passed the decree to revive 
the decree by issuing fresh summons to 
the defendant, z | 

Mukerji, J.—I agree and wish to add 
only afew words. Inthe caseof Imdad 
Ali v. Jagan Lal (7) this Court held that 
where a decree had been passed against a 
dead person, his legal representative could, 
in the execution department, challenge the 
validity of the decree, on the aforesaid 
ground. It is not necessary to consider 
whether that principle was right or 
wrong and whether that principle applied 


to the facts of this case. It is abund- 
(5) 28 M. 64. ; E 
6) 32 0. 332. -> 
D 17 A, 478; A. W. N, (1895) 109; 8 Ind. Dec. (x. s.) 
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zhily clear on ade that a suit 
is maintainable by the appellant, in 
the circumstances of this case, to obtain 
a declaration that the decree that was 
passed against him during his minority 
without the appointment ofa guardian was 
not at all binding on him. The appellant 
sought to obtain a declaration to that effect 
by his objection put forward in ‘the execu- 
tion department. By the very salutary 
provisions of s, 47 (2) of the O. P. O. his ob- 
-jection could be treated asa suit and the 
. Court, entertaining the objection, being the 
same Court as passed the decree and there 
being no question of limitation, the objec- 
tion could be disposed of as a suit and 
the necessary declaration could be grant- 
ed. In answer to the appellant’s objection 
the decree-holder filed his-reply and the 
question of fact was tried, viz., whether 
the appellant was.a minor at the date of 
the decree. It is common ground that no 
guardian was appointed for the appellant. 
The finding is concurrent by both the 
Courts below that the appellant was a 
minor at the date of the decree. The 
appellant is entitled toa declaration that 
the decree passed against him is not bind- 
ing. The appellant will have, of course, 
to make good the Court-fees payable by 
him in the case of asuit and the appeal 
from a decree in such a suit and there is 
nothing else to debar him from the fruits 
of these proceedings. 

Bythe Court.—We allow the appeal 
and setting aside the decree of the Court 
below, treat the proceeding asa proceed- 
ing in a suit and subject to. the payment 
of Rs. 20 by the appellant within two 
weeks from this date as Court-fee and 
Rs. 10 by the respondent within three 
weeks and in default thereof by the ap- 
pellant within another fortnight, we 
grant the defendant Daulat Singh a dec- 
laration that the decree dated the 18th 
of March 1920 is not binding on him and 
the parties are restored to their original 
positions as they were in before that 
decree was passed. As the proceedings 
were not conducted inthe proper form we 
direct that the parties should bear their 
own costs of these Proceedings throughout. 

5. B. Appeal allowed. 
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OUDE CHIEF COURT. 
_ Boon Oivi APPBAL No. 69 oF 1925, 
January 6, 1926. 

- Present:—Mr. Justice Raza. 
Musammat’ PHULJHARI—DEFENDANT 
—ALPELLANT 

i VETSUS 


HAR PRASAD—PLAINTIY ie RRON DENT, 

Family arrangement—Mutation proceedings—U. P. 
Land Revenue Act (TII of 1981), s. 283 (k)—Partition 
proceedings—Co-defendants, rights of—Hindu Law— 
Widow—Maintenance—-Charge on family property. 

The test of a family arrangement is that it recog- 
nizes a pre-existing title and not that parties derive 
any title from each other. Therefore, if mutation is 
allowed by the rightful owner of the property to he 
made in favour of another, this does not amount to 
a family settlement. [p. 379, col. 1.] 

Dilipat Singh v. Kashi Nath, 24 Ind. Cas. 542; 17 O, 
C. 108 andKali Pershad v. Thakur Dei, 23 Ind. Cas. 
965; 1 O. L. J. 81, referred to. 

Where in a partition case no question of title is 
raised and decided between two plaintifis inter se, 
their respective rights are not affetted by the parti- . 
tion and heither of them is precluded from question- 
ing i title ofthe other in a subsequent suit. [p. 380, 
col. 1. 

Baij Nath Singh v. Bahadur Singh, 91 Ind. Cas. 
583; 12 O. L. J. 571; 20. W. N. 872; L. R. 6 A. (0.) 
101, distinguished. 

Lal Behari v. Parkalli Koer, aa Ind. Cas. 22; 42 A. 
ae 18 A.L. J.110; 2U.P. IL. R . (å) 50; referred 


The right of a Hindu widow to maintenance is 
not a charge on the family property and, therefore, 
she cannot retain possession of it in lieu of main- 
tenance. [ibid.] 


Second appeal against a decree and 
judgment of the District Judge, Rai Bareli, 
dated the 6th November 1924, upholding- 
those of the Sub-Judge, Partabgarh; dated 
the 26th September 1923. 

Mr. Radha Krishna, for the Appellant. | 

Mr. Naimatullah, for Mr. Niamatullah,. 
for the Respondent. 


JUDGMENT.—This is an “appeal from, 
a decree of the District Judge, Rae Bareli, 
dated the 6th November 1924, affirming a 
decree of the Subordinate Judge, Partab- 


` garh, dated the 26th September 1923. 


The suit out of which this appeal has 
arisen was brought by one Har Prasad for 
establishment of his right to and possession 
of certain immoveable property consisting 
of a share in an under-proprietary tenure 
in village Anapur, District Partabgarh, 
against Musammat Phuljhari, widow of 


Dwarka and her transferees. 


Sheo Ambar had twosons,namely, Mathura 
and Dwarka. Mathura was the father of 
Har Prasad plaintiff.. Musammat Phuljbari 
is the widow of Dwarka who predeceased 
Sheo Ambar. They were members of a 


vw 


“(98 LG, 1926) . 


joint Hindu family. Bheo Ambar died in 
or about 1911, Mutation was. then effected 
in favour of Har Prasad and dfusammat 
Phuljhari in equal shares. The village was 
partitioned subsequently and in that parti: 

` tion a chithi was prepared in the’ name of 
Har Prasad and Musammat Phuljhari. They 
and others were defendants in the parti- 
tion case. Har Prasad sued for possession 
of the share, in respect of which mutation 
had been effected in favour of Musammat 
Phuljhari, on the allegation that he was dis- 
possessed in 1918, The persons who held 
mortgages from Musammat Phuljhari were 
also impleaded in the suit. 

Musammat Phuljhari raised several pleas 
of which only the following three are 
material to this appeal: 

1, That mutation in-her favour evidences 
a family settlement. : 

2. That the suit is barred by s. 233 (i) 
of the Land Revenue Act. 

8. That sheis entitled to maintenance 
and is, therefore, entitled to retain posses- 
sion of the property. 


There is no reliable evidence on record, 
to prove the alleged family settlement. The 
plaintiff's statement in the mutation pro- 
ceedings that he wanted to give the defend- 
ant Musammat Phuljhari-a half share in 
the property does not establish the alleged 
family settlement. There is nothing in the 

: record to show what were the terms, if any, 
of thealleged settlement. The fact is that 
Musammat Phuljhari was not entitled to 
any share in Sheo Ambar's estate under 
the Hindu Law, She was: the daughter- 
in-law of Sheo Ambar and her husband 
Dwarka had pre-deceased Sheo Ambar. As 
pointed out in Dilipat Singh v. Kashi Nath 
(1) where several members of a family make 
a settlement of their dispute, each one re- 
linquishing all claim in respect of all pro- 
perty in dispute other than that falling to 
his share and recognizing the right of the 
others as they had previously asserted it 
to the portion allotted to them respectively, 
the transaction is whatis called a family 
arrangement and should be upheld assuch. 
The test of such an arrangement is that it 
constitutes the recognition of a pre-existing 


title and not that the parties derive any 


title from each other. Musammat Phuljhari 
had no pre-existing title. She was not 
entitled to any share in the property. There 


is no reliable evidence on record to show ` 


- (1) 24 Ind, Oas, 542; 17 O. O. 108, Dos 
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that any disputa existed between her and 
Har Prasad and asettlement of that dispute 
was made in ‘the mutation proceedings. 
Where in mutation proceedings the parties 
had filed a petition of compromise where- 
by the plaintiffs agreed to the substitution 
of the defendants’ names in respect of cer- 
tain property, itwas peld that the parti- 
tion did not estop the plaintiffs from sub- 
aequently.suing the defendants for recovery 
of posseesion of the property because ‘it did 
not purport to convey any title to the de- 
fendants or to induce them to alter their 
postition on the strength of the mutation 
proceeding. There might be a withdrawal 
of any gratuitous admission, unless there 
is some obligation not to withdraw it and 
a mere consent to the entry of the name of 
another in the revenue papers does not 
create any such obligation. See Kali 
Pershad v. Thakur Dei (2). The finding of 
the learned Subordinate Judge tbat no 
family settlement was made is correct and 
must be accepted. 

The next question is the question of 
partition. So faras I see, the present suit 
is not a suit with respect to “partition or 
union of mahals except. as provided in ss, 
111 and 112 of the Land Revenue Act.” . 
The object of the present suit is not to take 
out of the other mahal any land which has 
been allotted tothat mahal or to interfere 
with the share of Government revenue 
which has been declared to be payable by 
each mahal; but what the plaintiff seeks is 
that he should be declared to be the owner 
of the patti or mahal which has been jointly ` 
recorded in the name of the parties (plaint- 
iff and defendant No. 1). I have already 
observed that the plaintiff and defendant 
No. 1 were defendants in the partition case. 
They were arrayed on one side in that case 
and no questions arose between them in 


that case as to their respective shares inter 


se. A joint chithi was prepared in the name 
of the plaintiff and the defendant No.1 in 
that partition without specification of shares 
(see Ex. A4).:The appellant's learned Pleader 
has referred to the ruling in Batj Nath 
Singh v. Bahadur Singh (3). So farl as see, 
that case was differentin facts. In that case a 
separate mahal was allotted to the defend- 


- ants-appellants who were daughter's sons of 


one Gulab Singh. Some of the reversioners 
and the daughters’ sonsof Gulab Singh 
(2) 23 Ind. Cas. 965; 10. L. J. 81. aA 
(3) 91 Ind. Gas, 583; 12 O. L. J. 571; 20. W. N. 872; 
L. R.6 A. (O.) 101. 
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had applied for partition of the village in 
separate mahals, -The reversioners sued in 
the Civil Court subsequently for possession 
ofthe separate mahal of 10 biswas,which had 
been allotted to the defendants-appellants 


in the partition. It was held under these ` 


circumstances that the suit was barred by 
s. 233 (k) of the Land Revenue Act. The 
respondent's Pleader has referred to the 
ease of Lal Behari y. Parkalli Koer (4), In 
that case A and B applied jointly as against 
the other co-sharers to have certain revenue 
paying property made into a joint mohal 
in their names and this was done. There 
after A sued B on title for exclusive pos- 
session of the entire mahal. It was held 
that the suit was not barred either by the 
principle of res judicata or by s. 233 (k). of 
the Land Revenue Act, 1901. In the parti- 


tion proceedings no question of title as . 


between the plaintiff and the defendant had 
been raised and in his suit the plaintiff did 
not seek to alter the constitution of the mahal 
as it had beén formed by the Revenue 
Authorities. I think the principle of decision 
in that case helps the respondent in this 
case. I.should like to note that the Alah- 
abad case was distinguished and not dis- 

. sented from in the case reportedin Baij 
Nath v. Bahadur Singh (3). I hold, therefore, 
agreeing with the learned District Judge, 
that the partition did not affect the rights of 
the plaintiff and his suit is not barred by 
s. 233 (k) of the Land Revenue Act. 

Iam not prepared to disagree with the 
finding of the learned District Judge on the 
3rd point also. The right of a Hindu widow 
to maintenance is not a charge on property. 
The appellant cannot be allowed to resist 
the plaintiff's claim on the ground that she 
wants to retain possession of the property 
in lieu of maintenance. If she is entitled 
to maintenance she may sue for it separate- 
ly if so advised. That question cannot 
be properly decided in the present suit. 

The result is that the appeal fails on all 
the points and must be dismissed. I dis- 
miss the appeal with costs and order the 
appellant to pay the costs of the respondent 
in this Court. The decree of the lower 
Appellate Court is confirmed in all respects, 

F. Q. Appeal dismissed. 

4) 55 Ind. Cas. 22; 42 A. 309; 18 A. L. J. 110; 2 U. 
P, L. R. (AJ) 50. : 
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SIND JUDICIAL COMMIS- 
: SIONER’S COURT. 
ORIGINAL Orvin Burr No. 593 or 1925. 

e November 2, .1925. 
Present:—Mr. Justice Tyabji, A. J. 0. 
CHOTUMAL BULCHAND—P.atytiFF 

i versus 

ALLIBHOY MAMOOJI—Dzranpant. 

Civil Procedure Code (Act V of 1998), O. XXX— 
Firm, suit against—Alternative defence—Denial of 
partnership—Denial of liability of firm. 

Under O: XXX ofthe O.P. O. ina suit against a 
firm, a defendant can take a defence in the alternative 
form to the effect that he isnot a partner in the firm 
sued and, alternatively, that, assuming that he is a 
partner, the firm itself is not liable. [p: 382, eols. 1 & 2.] 

Weir & Co. v. McVicar & Co., (1925) 2 K. B. 127; 94 
L. J. K. B. 786, distinguished. 

a Srikishandas H. Lulla, for the Plaint- 
iff. : 
Mr. Kimatrai Bhojraj, for the Defendant. 

SUDGMENT.—In this matter a rather ` 
difficult point of law arises, I am much 
indebted to the learned Counsel who argu- 
ed the matter before me. The defendant 
No. 2 (b) applies to be permitted to appear 
and defend the suit which has been brought 
under O. XXXVII, rr. 2 and 3 of the C. P. 
C.and the objection thathas been taken is 
shortly that inasmuch as the suit has been 
brought under O. XXX of the C. P. C., the 
procedure laid down in that Order should 
be followed. For determining that proce- 
dure, reliance has been placed upon the 
decision of the Court of Appeal in England 
in the case of Weir & Co. v. McVicar & 
Co, (1) in which it is laid down that “in an 
action against a firm a person who, he- 
ing served asa partner enters an appear- 
ance under protest, denying that he is a 
partner in accordance with the provisions of 
O. XLVIII-A, r. 7, is not entitled to dispute 
the liability of the firm and consequently 
cannot obtain an order for an issue to try 
the question of his partnership before the 
other issuesin the action.” It is pointed 
out that O. XLVIIIA of the Rules of the 
Supreme Court in England has been re- 
enacted in India as O. XXX of the C. P. O. 
and the case of the plaintiffis that inas- 
much as the defences cannot be taken in 
England in the following alternative form, 
viz., that the defendant is not a partner in 
the firm.sued, and alternatively that assum- 
ing that he is a partner, the firm itself is 
not liable, therefore, in the present proceed-_ 
ings the defendant should not be permit- 
ted to put in a written statement and to 


— Œ (1925) 2 K, B, 127; 94 L. J. K. B. 786, 
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defend the action, but that the proper 
course would be to let the decree be pass- 
ed against the firm and the question asto 
whether defendant No, 2 (b)is a partner in 
that firm or not should be determined in 
execution. In execution of course the 
question whether the firm is liable or not 
will not be permitted to be raised: as one 
defendant No. 2 (a), is admittedly a member 
of the firm and does not defend the suit: 
_a decree must be passed against the firm; 
and, therefore, the plaintiff argues that the 
only course open 10 defendant No. 2 (b) is 
to allow the decree to be passed against 
the firm and contest in execution proceed- 
ings his being a partner in the firm, should 


the decree be sought to be executed against , 


him. . 
In order to consider whether this argu- 
ment is sound I must examine the decision 
above referred to, and to understand that 
decision I must lcok a little into the proce- 
dure in England. It will be observed 
that the decision of the Court of Appeal 
proceeds onthe basis that an appearance 
under protest cannot be entered so as to 
entitle the person so appearing to dispute 
the liability of the firm. I am not familiar 
with the English practice and I examine 
| the Rules of the Supreme Court with a 
certain amount of hesitation. ne 
An. action is commenced in England by 
issuing a writ, the form of which is given 
in Appendix A to the Rules of the Supreme 
Court in England, and the operative part 
of it, so faras relevant, is as follows: 
“George the Fifth, by the Grace of God 
nWo command you, That within eight 
‘days after the service of this writ on you...... 
...you do cause an appearance to be entered 
for. you in an action at the suit’ of...; And 
take notice that in default of your so doing 
the plaintiff may proceed therein, and 
judgment may be given in your absence.” 
The defendant then puts in an appear- 
ance,.the rules regarding which are laid 
down in O. XII ofthe Rules of the Supreme 
Court. They provide as io the place where 
the defendantisto putin an appearance, 
and then lay down that the defendant shall 
enter his appearence by delivering a me- 
morandum in writing, of which the forms 
are given in Appendix A No. 2 of the 
Rules of the Supreme Court. The object 
of entering an appearance is not only that 
en address may be provided where further 
processes may be served upon the defend- 
Ant, but it alsois a means by which the 
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Court is enabled to decide questions 
which in India are considered to be ques- 
tions relating to the jurisdiction of the 
Court. Amongst the forms for appearance 
are forms which provide for conditional 
appearance, for appearance under protest, 
or appearance limiting the defence. An 
appearance under protest may be entered 
under O, XLVIII-A, r. 7 which provides that: 
“Any person served as £ partner under r. 3 
may .enter an appearance under protest, 
denying that he is a partner, but such ap- 
pearance shall not preclude the plaintiff 
from otherwise serving the firm and ob- 
taining judgment against the firm in 
default of appearance if no partner has 
entered an appearance in the ordinary 
form.” | 

The corresponding rule in India isr. 8 
of O. XXX, whichis slightly different in 
wording and which provides that: “any 
person: served with a summons as a partner 
under r. 3 may appear under protest, deny- ` 
ing that he isa partner; but such appear- 
ance shall not preclude the plaintiff from 
otherwise serving asummons on the firm 
and obtaining a decree against the firm in 
default of appearance where no partner has 
appeared.” ot 

The difference inthe terminology of the 
English and Indian Rules, ‘entering an 
appearance’, and ‘appearing’ is more signi- 
ficant than may appear at first sight. The 
rules relating to the defendant appearing 
in India are containedin O, V, r. 1 which 
provides that “the defendant to whom a 
summons has been issued may appear in 
person or by a-Pleader duly instructed and 
able to answer all questions, etc.” This he 
does on being served with a summons 
which is in this form:— 

“Whereas...... has instituted a suit against - 
you for......you are hereby summoned to 
appear in this Court in person or by a 
Pleader duly instructed and able to answer 
all material questions relating to the. 
suit.” 

The appearance thatis referred to under 
O. V, r. 2 of our Code is, therefore, different 
from “entering an appearance” referred to 
in O. XLVIIII A of the Rules of the Sup- 
reme Court, and there is no provision for 
entering appearance under protest or 
entering conditional appearance in the 


sense of the Rules of the Supreme Court, . _ 


AsI have already stated, in India, ques- 
tions of jurisdiction are not decided in a 
preliminary manner as they are on the 
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entering of an appéarance in England. 
In India such questions are taken in the 
written statement, which the defendant is 
required to putin; all such questions are 
considered at the time of the hearing.’ 

The summons in. the present case, as I 
have already stated, is not the usual sum- 
mons but itis under O. XXXVII and that 
is in the following terms:— 

“You are hereby summoned to obtain 
leave from the Court within ten days from 
receipt hereof, inclusive of the day of such 
service toappear and defend the suit and 
within such time to cause an appearance 
to be entered.” 

This summons requires the defendant 
first to appear and defend. This is in 
accordance with the provisions and termi- 
nology of the O. P. C.” But it also requires 
the defendant to cause an appearance to be 
entered. These words might have been 
appropriate tothe practice which, as I have 
just explained, prevails in England but 
they are not in India. Taking the sum- 
mons as the rules stand, I must interpret 
the words ‘cause an appearance to be en- 
tered,” in the only sense in which the O. P. 
O. permits; viz., that an appearance under 
O. V, O. P. C., should be entered. In order 
words reading the sumnions in the light-of 
the practicein India the summons requires 
the defendant to obtain leave before he 
appears and defendsthe suit, I have been 
at pains to show that in England the forms 
of entering appearances are very definite 
and the variations that are permitted in 
regard to it are circumscribed. The 
decisionin Weir & Co’s case (1) is expressly 


- stated to be a decision as to the effect 


of entering appearance in one speci- 
fied form, an appearance under protest. 
The Quere to the head-note and the final 
sentences of Atkin, L. J.’s judgment show 
that the effect of entering an unconditional 
appearance mightentirely alter the position 
in England. ` 
On the other hand that which is done in 
England by adopting one of the -prescribed 
forms of entering appearances, is done in 
India by appearing to defend the suit and 
in regard to appearing to defend there are 
no such circumscribed alternatives avail- 
able, but defences may be taken in an infi- 


“nite variety and alternative defences may 


. becombined in endless ways, 


- For these reasons I think that O. XXX 
oes not prevent in India, those alternative 
elences beling taken up hy the defendant 
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which the defendant in this case desires to 
take up. 
But I have to consider, under O. XX XVII, 


_r. 2, sub-r, 2, whether I should give leave to 


the defendant to appear and defend; and 
I have the power before giving him leave 
to appear and defend, to put the defendant. 
upon terms. The defendant No, 2 (b) will, 
therefore, be givenleave to defend the action 
on the following conditions:— 

(1) That he is to furnish security within 
a fortnight for the amount of the promis- ` 
sory-note sued upon: 

(2) That his written statement will be 
presented to the Court and will be subject 
to have portions of it struck of, so that un- 
necessary defences may not be taken mere- 
ly for the purpose of prolonging the liti- 
gation. This will give me an opportunity 
of preventing futile defences being taken 
up inthe alternative. ` 

With reference to defendants Nos. l and 
2 (a) who have .not applied for leave to 
appear and defend, nor have obtained such 
leave there will be a decree for Rs. 1,007 
and costs and interest from date of suit 
till payment. : 

N. H. Order accordingly. 


— 


NAGPUR JUDICIAL COMMIS- 
4 SIONER’S COURT. 
Seconp CIVIL APPEAL No. 154 or 1924, 
June 30, 1925. 
Present:—Mr. Findlay, Offg. J. C. 
Mir MARDAN ALI—P.aintirrF— 
APPELLANT 
Versus 
ZARIM KHAN—Dsranpant— 
- RESPONDENT. 

Muhammadan Law—Wakf, creation of—Formalities, 
ee necessary—Cemetry land—Private owner- 
ship. 

There is no essential formality and no necessity for 
the use of any express phrase or term requisite for 
the constitution of a wakf under Muhammadan Law, 
[p. 333, col. 2.) ar ai, 

Acemetry in a village even when it has gone to 
decay and there remain in it no traces of the dead, 
not even bones, cannot lawfully be sowed and produce - 
thereof appropriated, for in legal effect it ig still a 
cemetry, |tbid.] 3 

It is established that according to Muhammadan 
Law, a village cemetry cannot be the subject of private 
ownership. [p. 384, col. 1] | 7 

Appeal against a decree of the District 
Judge, Nagpur, dated the 12th February 
1924, in Civil Appeal No. 161 of 1923. 

Mr, Yusuf Sharif, for the Appellant. 


Mr, A, G, Roy, for the Respondent, 


(300.199) ~~ 


JUDGMENT.—The plaintiff-appellant, 
- Mir Mardan Ali, sued the defendant-respond- 
ent, Zarim Khan, in the first Court for pos- 
session of malik makbuza plot No. 58, area 
108 acres, in Nagpur. The pteintiff-appel- 
lant is ‘mutwalli ofa mosque situated on an- 
other plot adjoining the one in suit. His 
case was that the plot in question was wakf 
to the mosque by one Faiz Ali about 100 
years ago, that. it was used as a gravéyard 
until 1857, and that the mosque had been in 
possession of the plot all along. His case 
further was that the defendant purchased 
the plot in suit from Musammat Rahmat Bi, 
Haidarali and Suleman under a sale-deed 
(Ex. P 1) dated 4th January 1922 and that 
he realized rent of an amount of Rs. 80 for 
one year from Kumhars to whom he had 
let it out for tile making purposes. His 
case was that the plot, having been con- 
secrated and used as a graveyard, could not 
be the subject of private ownership, and 
accordingly possession of the plot and 
mesne profits amounting to Rs. 80 were 
claimed. 
The defendant's position was that-the 


plot did not belong to the mosque and never - 


was wakf. It was admitted that some 
bodies had been buried in the ground upto 
-1857.. The original owner of the plot was 
alleged to be one Bachumiyan, of whom 
Haidarali, defendants vendor, 
direct descendant, It was further alleged 
that there- was no necessary. connection 
between the mosque and the plot in ques- 
tion. : = 

. The Munsif found (a) that the plot was 
not wakf property; (b) that the connection 
of the mosque with the plot had not been 
made out and the plaintiff could not main- 
tain the present suit; (c) that the plaintiff 
had not been in possession within 12 years 
of filing of the suit; and (d) that the plot 
belonged to Bachumiyan and subsequently 
to his grandson Haidarali who had con- 
ferred a just and legal title on the defend- 
ant by.the sale-deed mentioned above. 
The plaintiff's suit was accordingly dismiss- 
ed in the first Court. 


On appeal tothe Court of the District 
Judge, similar findings were come to after 
avery careful and detailed examination of 
all the evidence, both oral and document- 
ary. The lower Appellate Court held that 
the mutwallis of the mosque had never 
been in possession of the land in suit, that 
Bachumiyan and his heirs were the owners 
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thereof and that the plaintiff's suit did not 


lie. i A 
The plaintiff has now come up on second 


. appeal to this Court. 


‘The main position taken up on behalf of 
the plaintiff:appellant is that the lower 
Appellate Court erred in holding that the 


“land having once been used asa graveyard 


could ever again be thg subject of private 
property. It was contended that the mere 
fact of user.as such was equivalent to admis- 
sion, and that this having happened, the 
land was incapable of alienation or of being 
the subject of private property. 

I have been referred in this. connecticn 
to Ameer Alis Muhammadan Law, Vol. I, 
4th Edition, at pages 216-217. Ifully agree . 
that there is no essential formality and no 
necessity for the use of any express phrase 
or term requisite for the constitution of a 
wakf. But the question of fact involved in 
this case is whether on the evidence on 
record any such wakf.was ever created, 
I have also been referred to a passage at 
page 406 ofthe same volume which reads as 
follows:— . | 

“Auzjundi. . . being asked with regard. 
to a cemetry, in a village, where it had 
gone to decay, and there remained in it no 
traces of the dead, not even bones, whether 
it was lawful to sow the land and take its 
produce, answered ‘No,’ for in legel effect 
it is still a cemetry.” Í 

Even accepting this as the law applicable, 
can it be made to square with the facts of 
the present case? Here, as a. matter of fact, 
the land has been admittedly used both for 
the purposes of cultivation and, as stated in | 
the plaint, has been let out to -Kumhars for ` 
tileemaking purposes,’ Therefore, . on. the 
face of it, the plaintiff's case is inconsistent, 
as a matter of fact, on its actual facts with 


the law, as alleged to be laid down in the. 


passage quoted. 

Turning now, howéver, to the document- 
ary evidence on record, I have’ been referred 
to Ex. P 10, a copy of the khasra for 1864-65, 
where in the last column the following 
entry appears: “Yaj Madhen Hadavad ta.° 
vahit Ahe that is graveyard and cultivation,” . 
Again in Ex. P 2 (muafi register) the fol- 
lowing entry appears in col, 12:— ar 

“This was a burial ground, but closed . 
since 1857; of this area 1 rood and 16 poles © 
are occupied by graves and 2.roods and- 
16 poles are under cultivation by the ce- . 
cupant. . 
graveyard is not fit for any other purpose,’ 


But being in close proximity toa. ~ 
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It is suggested that this entry goes to 
show that the whole plot had been used as 
a graveyard, otherwise separate numbers 
would have been assigned to the portion, so 
used, thereof. In Ex. P3, the khasra far 
1891-92, the simple entry “waste land and 
graves appears. In Ex. P5, the khasra for 
1913-14, the plot is shown as graveyard in 
the possession of Haidarali and Fatehali. 

The plaintiff's case*is that on these entries 
combined with the fact that the plot was 
admittedly used as a graveyard upto 1857. 
It is established that according to Muham- 
madan Law the plot could not be the subject 
of private ownership, The decision in 
Court of Wards v. Ilahi. Bakhsh (1) does 
not seem to me to give the appellant any 
special help in the present case. The facts 
of the said case were different. Here the 
plot has never been described as in the 
exclusive possession of the Muhammadan 
community as kabristan. The entries, as is 
apparent from the documentary evidence, 
have always been of a non-descript, or at 
the bais of a hybrid, nature. I may add 
that in the present cass it is not even clear 
that the burials, which took place in the 
long past in the plot, were those of Muham- 
madans. 

In para. 4 of its judgment the lower 
Appellate Court has considered at length 
the question of whether it has been estab- 
lished that the plot in suit has all along 


been in the possession of the mutwallis of 


the mosque; very clearly this has not been 
established. The mere allegation of the 
witnesses for the plaintiff that the mutwallis 
used to realize the rent of the plot could 
not possibly, with safety, be accepted as 
establishing the point. No accounts from 
the masjid or the jamat have been pro- 
duced, I have been referred to Ex. P9, 
the khasra for 1914-15, in which an entry 
appears to the effect that Gafurali was in 
possession of the plot for 7 or 8 years and 
that the mosque gets the income therefrom, 
This is solitary entry which, in my opinion, 
goes at all any length to support the plaint- 
iff's case, and it is significant that itis in 
the same year that an application was made 
for the release of the plot by the said 
Gafurali to the Nazul Officer, I think it 
would be unsafe to rely on this solitary 
khasra in these circumstances, for it is 


(1) 17 Ind. Cas. 744; 40 O. 297; 1 P. W. R. 1913; 11 
A. L. J. 265; 13 M, L. T. 318; (1913) M. W. N. 270; 17 
- O.L., J. 360; 27 P, R, 1913; 83 P. L, R. 1913; 15 

Pom L, R, 4386,25 M, L. J, 6l; 401, A, 18 (P, C) 
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an extraordinary thing that this specific 
entry has only appeared in ‘that very 
year. I fully concur with the learned 
District Judge in his appreciation ` of 


‘the oral evidence contained in para. 7 of 


the judgment appealed against. The evi- 
dence is overwhelming that the land. in 
suit was throughout in the possession of 
Bachumiyan and his heirs as full owners, 
and there has been an almost total failure 
to prove on the contrary that the plot was 
in the possession of the mutwallis of the 
mosque. Were this so, how and why should 
it have been that the person shown in 
possession was practically all through not 
the mutwalli of the mosque. 

Over and beyond this, even if it had been 
possible to hold that the circumstances of 
this case were exactly parallel to those 
in Court of Wards v. Ilahi Bakhsh (1) 
in other words had it {been neces- 
sary for me to hold that this property 
was incapable of private ownership or 
alienation, the plaintiff's suit would 
clearly have failed, because he sues only 
on behalf of this particular mosque and 
noton behalf of the Muhammadan com- - 
munity generally. As shown by the learn- 
ed District Judge, the plaintiff has wholly. 
failed to prove that the plot in suit belongs . 
to the masjid and indeed, as I have alréady 
pointed out, the masjid stands on an entire- 
ly different number. ` . 

The case is one, in short, in which there 
has been a total failure to prove that the 
plot has been used from time immemorial - 
as a graveyard. Itis also peculiarin that 
on the plaintiff's own.showing, that the 
plot had been let out for tile-making 
purposes and there is ample other evidence ` 
to the effect that it has been constantly 
used for ordinary cultivation. In those 
circumstances there can be no question of 
presuming that there had been any implied 
dedication thereof as a graveyard. Thus, 
it isimpossible to disturb the concurrent 
findings of fact arrived at .by both the 
lower Courts, both as to the valid owner- 
ship of the plot by the defendant's pre- 
decessor-in-title and as to the plaintiff's 
complete failure to prove thathe was entitl- 
ed on behalf of the mosque to claim the 
ownership of the plot in question. The 
appeal is accordingly dismissed. Appel- 
lant must‘bear the respondent’s costs, Costs 
in the lower Courts as already ordered. 
GRD, ° Appeal dismissed, 
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ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No. 1949 or 1925. 
January 12, 1926. 
Present:—Mr. Justice Walsh. 
UDRAJ SINGH AND ANoTEER--- 
PLAINTIFES— APPELLANTS 

: versus 
SHYAM LAL AND OTHERS —DEFENDANTS 


f — RESPONDENTS. 

Hindu Law—Joint family—Money-deeree against 
oo es death of-—Decree, execution 
of. ‘ 
The interest of a co-parcener in Hindu joint 
family property cannot, after his death, be seized and 
sold'in execution of a money-decree. h 

Sripat Singh Dugar v. Prodyot Kumar Tagore, 39 
Ind. Cas. 252; 15 A. L. J. 147; 32 M. L. J. 133; (1917 
M. W. N. 193; 21 ©. W.N. 442; 25 C. L. J. 220; 21 M. 
L. T. 222; 19 Bom, L. R. 290; 44 O. 524; 44 I.A. 1 
(P. CO), relied on, 


Second appeal against a decree `of the 
Additional Subordinate Judge, Azamgarh, 
dated the 3lst of August 1925. 

i Mr. Shiva Prasad Sinha, for the Appel- 
ants.. i 


JUDGMENT.—This is an execution 
appeal by the decree-holder. The decree 
is a simple money-debt obtained against 
Parsotam Das. I donot say that no 
point of law arises, but I think the 
law is clear. Two questions aré involv- 
ed. Parsotam Das was a member of a 
joint Hindu family but he inherited pro- 
perty independently so that it became his 
self-acquired property, but both Courts have 
found that by his consent it passed into the 
common stock, and, therefore, became part 
of the joint property. That is a question of 
fact to be judged upon the conduct of the 
parties. i 

The second question which arises is whe- 
ther his interest can be seized and sold by 
the decree-holder. If he were the father of 
the family and were alive, the whole family 

. property could be taken in execution in 
favour of the debt. If he were living, his 
right, title and interest could be sold, but 
he is dead, and when he dies, the other 
members of the joint family acquire an un- 
divided share in his former interest by 
_Burvivorship. The right, title and interest 
of the judgment-debtor, which as the Privy 
Council points out in the case of Sripat 
Singh Dugar v. Prodyot Kumar Tagore (1) 
is what the decree-holder can seize, dis- 


(1) 39 Ind. Cas. 252; 15 A. L. J. 147; 32 M. L, J. 133; 
(1917) M. W. N. 193: 21 O. W. N. 442; 25 O. L. J. 220; 
Teo T. 222; 19 Bom. L, R. 290; 44 O. 524; 44 I. A, 
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appeared when Parsotam Das died. I think, 
aherefore, that the lower Court was right 


tnd that the appeal must be dismissed. 
N. H. Appeal dismissed. 


CALCUTTA HIGH COURT. 
APPEALS FROM ORIGINAL Deorzes Nos, 194 
oF 1921 AND 51 of 1922, 

` August 17, 1925. 2 
Present:—Justice Sir N. R. Chatterjea, KT., 
and Mr. Justice Panton. 

Rani PRAYAG KUMARI DEBI AND OTHERS 
—PLaINTIFFS—APPELLANTS 
; - Versus 
SIVA PROSAD SINGH—Dsrenpant— 
RESPONDENT, 


I mpartible estates — Succession — Survivorship— 
Separation — Maintenance — Self-acquisitions — Un- 


`- realised rents—Moveables—Custom—Recent instances— 


Executor de son tort--Colourable title—Fiduciary 
relationship—Evidence Act (I of 1872), s. 44—Fraudu- - 
lent decree—Decree, whether can be challenged without 
being set aside. 
. From the very nature of an impartible estate, it 
cannot be the subject of joint ownership. Joint en- 
joyment with aright to partition cannot exist in such 
an estate. Apart from the right of the junior mem- 
bers to maintenance, they can only have a ¢ontingent 
right of succession. [p. 396, cols. 1 & 2.] 

The rule of survivorship applies to succession to 
ancestral impartible estates. [p. 419, col. 2.] 

Animpartible estate may in fact be self-acquired or 
it may be family property ofa joint undivided family. 
If it is the latter, succession will be regulated ac- 
cording tothe rule, whith obtains in an undivided 
joint family, so far as the selection of the person 
entitled to succeed is concerned, i.e.: that the person 
will be designated by survivorship, although then, 
according to the custom of impartibility he will hold 


` the estate without the others sharing it. [p. 418, col. 1.] 


So far as partible property is concerned, a definite 
and unambiguous indication by one member of in- 
tention to separate himself and to enjoy his share in 
severalty may amount to separation, but to have that 
effect the intention must be unequivocal and clearly 
expressed. [p. 390, col. 1.] ; 

Even in the case of partible properties, separation 
in mess and worship may be due to various causes 
and yet the family may continue to be joint. “In the 
case of impartible estates, the junior members cannot 
insist upon joint residence and mess, and the fact, 
therefore, that sucha member is residing or messing 
separately does not necessarily raise a presumption of ` 
separation though taken along with other facts it 
may do so. The question of onus of proof would de- 
pend upon how far the facts are admitted by each side, 
[p. 401, col. 1.] 

The junior members of the family in an impartible 
Raj have a right of maintenance under law. Even . 
assuming that they have no such fright under law 
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“their right to maintenance under custom is well re- 
cognised. [p. 405, col. 1.] . 

An impartible estate i& by its very nature incap- 
able of common enjoyment or being the subject of 
co-ownership and in that sense there can be no 
jointness in estate. But the receipt of maintenance 
(whether under the law or under custom) may, in the 
absence of other circumstances, be the only mode in 
which jointness in estate (in a limited sense and in so 
far as is consistent with an impartible estate) be keft 
up in an impartible es®ate. [p. 406, col. 1.] 


It cannot be affirmed that the mere receipt of main- 


tenance in all circumstances is sufficient to constitute - 


jointness. But in the absence of other circumstances 
going to-show separation, the receipt of maintenance 
indicates jointness. Whether it does so or not would 
depend upon the circumstances of each case, [p. 408, 
col. 2; p. 409, col. 1.] 

Where the junior member of an impartible Raj, 
although living and messing separately, receives his 
maintenance and clothes from the Raj and expenses 
on occasions of marriages, deaths and religious 
festivals, and all this he gets not by way of charity, 
but as of right, there is no such complete separation 


so as to bar the contingent right of succession of the’ 


junior member to the impartible ‘estate, especially 
when no custom is proved of a person nota member 
of the joint family being entitled to extraordinary ex- 
penses. [p. 410, col. 2.] 


The income of an impartible estate or properties 
acquired therewith do not belong to or form an 
accretion to the original property. In fact, when the 
true position is considered, there is no accretion at 
all. The income when ‘received is the absolute pro- 
perty of the owner of the impartible estate. It differs 
inno way from property that he might have gained 
by his own effort, or that had come to him in circum- 
stances entirely disassociated from the ownership of 
the estate, [p. 429, col. 1.] 


In the case of an ordinary joint family estate, the 
income, equally with the corpus, forms part of 
the family property, and if the owner mixes his 
own moneys with the moneys of the family— 
as, for example, by putting the whole into one 
account at the Bank or by treating them in his 
accounts as indistinguishable—his own earnings shaie 
with the property with which they are mingled the 
character of joint family property; but no such con- 
piderations necessarily apply to the income from im- 
partible property. [p. 429, cols. 1 & 2.] Rak 

The principle that only acquisitions made without 
detriment to the estate are self-acquisitions has no 
application to impartible estates. [p. 430, col. 1.] 


If, therefore, the holder of an impartible estate sells 
a portion of it and converts it into money, itis no 
longer a part of the impartible estate. It is not a 
question ofan intention to sever but actual conver- 
sion of the estate into money. The junior members 
-have no right whatsoever to what is not- impartible 
estate, and the money to which it is converted is 
freed from the rights of the junior members whatever 
they may be, and becomes the absolute property of 
the holder of the estate. Ifthe junior members have 
mo proprietary right to the corpus, they have none to 
the money to which the corpus may be converted nor 
to the income of the estate. [p. 430, col. 2.] 


Monies. received on account of mining leases, or 
royalties .from mines or compensation under the Land 
Acquisftion Act at the best stand on the same footing 

`ae a sale, and a junior member cannot have any right 
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to any of them, ence it is held that the holder of the 


_ estate has an unrestricted power of alienation. [idid.] 


There can te no incorporation of moveable prc- 
perties withgan impartible estate. In order that there 
may be incorporation, the property to be incorporated 
must be of the same nature as the impartible property. 
Then, again, incorporation involves altering the 
ordinary course of succession. [p. 433, col. 2.) | 

Rent which has accrued due during the life time of - 
the holder of an impartible estate is his self-acquisition, 
whether the produce has actually come into the hands 
of the holder or not. There can be no distinction in 
such cases between ‘realized and unrealized rent. 

435, col. 1.] , 

The jnterest of the holder of an impartible estate is 
not analogous to that of a Hindu widow. The Hindu 
widow has a limited interest, whereas the holder of an ` 
impartible estate has absolute powers of disposal over 
the estate. [p. 435, col. 2.] N i 

‘It is of the essence of special usages modifying the 
ordinary law of succession that they should be ancient 
and invariable ; dnd it is further essential that they 
should be established to be so by clear and unambiguous 
evidence. It is only by means of such evidence that 
the Courts can be assured of their existence and that 
they possess the conditions of antiquity and certainty 
on which alone their legal title to recognition depends: 
[p. 428, col. 1.) ee: 

One or two instances, especially of very recent dates 
cannot prove a custom. [ibid,] ` 

Evidence showing exercise ofa right in accordance 
with an alleged custom as far back as living testi- 
mony can go raises the presumption, though only a 
rebuttable presumption, as to the immemorial exist- 
ence of the custom, and if the existence of the custom 
has been proved for a long period the onus lies on the 
person seeking to disprove the custom to demoustrate 
its impossibility. [p. 428, col. 2.] | : 

If one who is neither executor nor administrator 
intermeddles with the goods of tlie deceased, or does 
any other act characteristic of the office of executor, 
he thereby makes himself what is called in the law, 
an executor of his own wrong or more usually am 
executor de son tort. A very slight circumstance of 
intermeddling with the goods of the deceased will 
make a person executor de son tort. [p. 439, col. 1], 


If, however, a person set up in himself a colourable 
title to the goods of the deceased though he may not 
be able to make out his title completely he shall not be 


` deemed an executor de son tort, so also if he takes the 


goods of the deceased by mistake supposing them to 
be his own, this will not make him executor of his own - 
wrong. [p. 439, cols. 1 & 2.] ; 

An executor though not a trustee for specific pur- 
pose (under s. 10. of the Limitation Act) is a trustee 
with a fiduciary character even as regards the next-of- 
kin. |p. 440, col. 2; p. 441, col. 1.] 

Ifa decree is fraudulent, it is open to a person 
under s. 44, Evidence Act, to show ‘that it was obtained 
by DM and it is not necessary to set it aside. [p. 424, - 
COL. A. - 

[Case-law on all points discussed.] 


. Appeals against a decree of the Subordi+ 
nale Judge, First Court,. 24-Perganas, 
dated the 3rd November 1921.. 

Mr. N. N. Sircar, Babus Nagendra Nath 
Bose, Pramatha Nath Bandopadhaya, Rama . 
Prosad Mukhopadhaya and Mr. N. C. Chats 
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terjee, for the Appellants in No. 194 and for 
- the Respondents in No. 51. l 

Mr. S. R. Das .(Advocate-General), Dr. D. 
N. Mitter, Babus Romesh Chandra Sen, 
Krishna Lal Banerjee, Krishma Chaitanya 
Ghose and Promotha- Bhusan Dutt Chaudhri, 
for the Respondent in No. 194 and for the 
Appellant in No.51. , k 

JUDGMENT.—This appeal arises out 
ofa suit for recovery of possession of the 
Jheria Raj, an impartible estate on declara- 
en = the plaintiffs’ right by inheritance 

ereto. 


__ The last male owner was Raja Durga. 
Prasad Singhand the three plaintiffs are his 
widows, Raja Durga Prasad was the grand-’ 
son of Raja Udit, and the defendant was- 


the grandson of Nanda Kishore. Raja 


Udit, Nanda Kishore, and Brojo Lal were. 


the sons of Raja Sangram, 3 
“The plaintiffs’ case shortly stated, was 


that Nanda Kishore and Brojo Lal (and“ 
their branches) were entirely separate in . 


food, worship and estate from their elder 
brother Raja Udit and his successors, that the 


Jheria estate thus being the separate estate’ 
of Raja Durga Prasad, the. plaintiffs were. 


(or the plaintiff No. 1 as thé -senior widow 
was) entitled to it, and all the plaintiffs 
were entitled to the self-acquisitions of their 
husband, that the plaintiffs were victims of 


fraud and conspiracy, and that certain docu- . 


ments bantannamas and an am-mukhtear- 
nama upon which a consent decree was 
` passed were obtained from them by the. 
defendant by fraud and misrepresentation, 


the plaintiffs having had no independent. 


. advice in the matter, and the deeree and 
the documents, therefore, are not binding 
upon them. es 

The plaintiffs, accordingly, prayed for 
recovery of possession of the impartible 
estate and the self-acquisitions of their 
husband, and for a declaration that the 

‘documents obtained from them were in- 


valid, and for setting them aside, if neces-: 


sary, that the properties left by the Raja 


might be ascertained-after discovery made ` 


by the defendant, and also for mesne pro- 
fits and other reliefs. fa 

The defence, inter alia, was that accord- 
ing. to the custom of the Jheria Raj family 
females were excluded from succession, 


that Nanda Kishore and Brojo Lal never 


separated from Raja Udit and his branch, 
that Raja Durga Prasad being aware that 
the plaintiffs had no claim upon the 
estate, made mokarrari grants for life in 
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favour of his wives, and executed a Will. 
by which he bequeathed a 10-annas share 
of the cash arid jewellery to them, and 
made provision for their maintenance ; that 
according to-the rule of lineal primogeni- 
ture which prevails in the family, the 
defendant representing the senior branch 
succeeded to the estate on the death of 
Raja Durga Prasad, .that there--was'no con- 
spiracy or fraud -and the bantannamas and 
am-mukhtearnama were executed by the 
plaintiffs with full knowledge and having 
understood the terms thereof, ‘that self 
acquisitions were part of and go with the 
estate,,and that the’ plalntiffs were not 
entitled to any thing... | 

The plaintiffs in May 1919 amended the 
iplaint by including certain properties both 
moveable andimmoveable, those of schedule . 
Ka being alleged .to have been obtained 
by Raja Durga Prasad from Jaimangal and 
those of schedtle Kha being his self- 
acquisitions. The defendant put in an 
additional written statement with regard to 
the self-acquisitions. , . 3 l 

The learned Subordinate Judge. held that - 
Nanda Kishore and Brojo Lal and: théir . 
branches were joint with Raja Udit and 
his successors, and that the plaintiffs were, 
therefore, not entitled to the estate- He 
held, howéver, that the bantannamas and 
am-mukhtearnama were not biiding upon 

‘the plaintiffs, that certain properties move- 


“able and immoveahble were the ‘self-acqui- 


-sitions of Raja Durga Prasad and, acéord- 
.ingly,- gave a decree for the same to the 
plaintiffs and :dismissed the rest of the 
selaim, 6 i Ps ea oS | 
The plaintiffs haye preferred Appeal 
“No. 194 of 1921 with respect to the éstate, 
and propertiés other than those allowed by 
the-Court below, and they claim that at any 
rate certain properties other than! those 
„allowed by the Court below’ should have 
. heen decreed as self-acquisition.i The 
defendant has appealed in No. 51 of 1922 
with respect to the properties deerded to 
the plaintiffs and- cHallanged the findings 
arrived at by the Cdurt below against him. 
It isadmitted by-both parties that they 
are governed by the Mitakshara School 
of Hindu Law and thatthe Jheria estate 
is an. impartible one, the -succéssion to 
which is governed by the rule of lineal 
primogeniture. A. pedigree of the family 
herewith will show the’ hames of the 
successive Rajas and the members of the 
family, i 
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As stated, the plaintiffs’ cabe was that 
‘they were separate from Raja Udit and 
his successors. Before going into the 
facts ofthe case, we shall consider what 
“constitutes separation in an impartible 
estate, ae ih. 

So far as partible property is concerned, 
a definite and unambiguous indication by 
one member of intention to separate him- 
elf and to enjoy his share in severalty 
may amount to separation, but to have that 
effect, the intéizttion must be unequivocal 
and clearly. éxpressed, See Suraj Narain 
v. Iqbal Narain (1). The intention to 
separate may bé evinced either by explicit 
declaration or by- conduct, and .if it is an 
inference derivable from conduct it will 
be for the Court to determine whether it 
was unequivocal and explicit: see Girja 

_ Bai v. Sadashiv Dhundiraj (2). 

With regard to impartible property 
where itis not the selfacquired separate 
property of any member, but is the. ancestral 

_ property of the family, what constitutes 
separation so far as the impartible estate 
is concerned? It is separation in the gene- 
ral statusof the family, or separation so far 

- asthe impartible estate itself is concerned ? 
On behalf of the defendant, reference is 
made to the passage in the judgment in the 
Katama Natchier v. Rajah of Shivagunga 
[Shivagunga case] (3), (page 589*) that the 
“question whether the family’ were un- 
divided or divided becomes immaterial.” 
But that is only where the property is 
self-acquired in which case, of course, the 
question of the general status is immaterial, 
because notwithstanding the undivided 
status of the family, self-acquired pro- 
perty will follow the course of succession 
to separate property. That, however, does 
not help us in determining what constitutes 
separation with respect to ancestral impar- 
tible property. . l f 

It is contended on behalf of the defend- 
ant that.in-the case of ancestral impartible 
property neither separation in mess and 
worship nor separation in estate with 


(1) 18 Ind. Cas. 30; 40 I. A, 40; 17 C. L. J. 288; 35 
A. 80; 13 M. L. T. 194; 17 C. W. N. 333; ILA. L.J. 
172; (1913) M. W. N. 183; 24 M. L. J. 345; 15 Bom: L. 
R. 456; 16 O. C. 129 (P.. CO). | 

(2) 37 Ind. Oas. 321; 24 O. L. J.207; 43 0. 1031; 43 
I. à. 151; 20 C. W. N. 1085; 14 A. L. J. 822; 20 M. L. 
T, 78; 12 N. L. R. 113; (1916) 2 M. W. N. 65; 18 Bom. 
L. R. 621; 4 L. W. 114; 31 M. L. J. 455 (P. O). 

(3) 9 MAL. A. 539; 2 W. R. P. C. 31; 1 Suth. P. C. J. 
520; 2 Sar. P. C. J. 25; 19 E, R. 843. 
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respect ‘to partible properties constitutes 
separation so far as the impartible estate is 
concerned, so long as there is no renuncia- 
tion on the part.of the junior members of 
the right to maintenance and the contingent 
right of succession. Reliance is placed 
upon the case of Chintamun: Singh v. 
Nowlukho Konwari [Gangore case] (4). 

In that case a family possessed: certain 
partible property. (Purmeswarpur). and an 
impartible estate Gangore. I'or four genera- 
tions different descendants of the common 
ancestor on each occasion of the death of 
the recorded proprietor laid claim to a 
share in taluk Gangore as appertaining to 
the family property. There was a suit in 
1832 by some- members in respect of the 
family properties, and the dispute was set- 
tled by-certain deeds, A partition of Par- 
meswarpur was effected and Gangore: was 
admitted to be an impartible estate’ to be 
held by a single member according to the 
family custom of lineal primogeniture, the 
junior members agreeing that they should 
have noclaim or right in respect of Gangore. 
In 1852 again, and subsequently also, there 
was litigation ending in compromise. Upon 
the death of Ranjit Singh the last holder 
in the senior line, leaving a widow, a suit 
was brought by Chintamun Singh the 
descendant in the second line-for the 
recovery not only of Gangore but also of 
Parmeswarpur. The main question for deci- 
sion was whether by reason of the acts of the 
parties on the several occasions of the partial 
partition in 1832 and of the compromise 
in 1852, the plaintiff's father waived ‘his 
right of succession. The High Court held 
that he did, but it was decided in the . 
negative by the Judicial Committee. Their 
Lordships, observed “There is nothing in 
the transaction which evinces any intention 
on the part of the junior members of the 
family to part with or transfer any right or 
contingent right of property which they 
might have; they only admitted that they 
had noclaim to share in taluk Gangore as 
co-parceners”. It was found by the Trial 
Court that Chintamun'sfamily was entire- 
ly separate in business and estate. [See 
Chintamun Singh v. Nowlukho Konwari (4). | 
It was also found that Chintamun did not 
live in commensality with Ranjit, and that 
the property specified in the plaint (except- 
ing Gangore) did not appertain to a joint 

(4) 2 L A. 263; 10. 153; 94 W. R. 255; 3 Sar. P. O, 
PO} 3 Suth. P. C. J. 204; 1 Ind. Dec. (N, 8) 98 ` 
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undivided estate [See Natukhee Kooeree v. 
Chintamun Singh (5) per Morris, J.]. 

Great reliance is placed upon this case, 
on behalf of the defendant as showing that 
notwithstanding acomplete-sefaration in 
other respects, a family may continue joint 
with regard to the impartible estaté unless 
the junior members give up. their rights 
to it. 

On the other hand, it is contended on 
- behalf of the plaintiffs that the decision 
rested upon a custom of exclusion of females 
from succession because unless renunciation 
was proved, the widow .had no tight to 
- succession even to the partible property 
Parmeswarpur notwithstanding and in” the 
family. 
= It is true that Chintamun Singh (the 
plaintiff) set up two customs, one of lineal 
primogeniture with respect to the imparti- 
‘ble estate, and the other of female exclusion 
with regard to the partible as well as to the 
impartible property. The Trial Court found 
that no custom of exclusion of females was 
proved, and that there was nothing to prevent 
the widow of Ranjit from taking his separate 
property with the result that she got 
Parmeswarpur. It was only the widow who 
appealed with respect to Gangore. There 
was no cross-appeal by the plaintiff Chin- 
tamun. The finding of the Trial Court that 
Ranjit was separate from Chintamun, and 
his widow was consequently entitled to 
succeed to his separate property was, there- 
fore, not challenged on appeal. The High 
Court, accordingly, had to deal only 
with succession to the impartible- estate 
Gangore. Phear, J., said “The first ques- 
tion which arises is—was the plaintiff 
at the time of Ranjit’s death joint with 
Ranjit inrespect of this impartible proper- 
ty”. The learned Judges held that Gangore 
became the separate property of Ranjit by 
reason of the deeds of compromise, and 
as the custom restrictive of the widow's 
right to succeed her husband had not been 
made out by theevidence it followed that 
the plaintiff failed to make out his right 
to Gangore as well as to the partible pro- 
perty Parmeswarpur. Chitamun’s suit was 
accordingly-dismissed entirely. On appeal 
their Lordships stated [Chintamun Singh 
v. Nowlukho Konwari (4) last paragraph | 
“It is, however, found as-a fact and cannot 
be denied, that there has been to some extent 
a separation of this family, and the question, 
therefore, is, whether this particular property 


(5) 20 W. R. 247 at p, 248, 
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after that separation lost the character which 
it before possessed, and became. subject.te 
a different rule -of succession.” - Having 
found that by the deéds of.compromise the 
junior members did not give up their con- 
.tingent rights to Gangore, their Lordships 
held that it did not become the separate 
property of Ranjit, and relying upon the 
Shivagunga case (3) observed “that, whether 
the general status of the family be joint or 
‘divided, property which is joint will follow 
one, and property which is separate will - 
follow another course of succession." ~ - 
The junior members of the family by ax . 
agreement may give up their rights to the 
impartible estate just as they may do with 
respect to partible property, and the High 
Court and the Judicial Committee consider- 
ed whether they did give up their conting- 
ent rights (whatever they might be to 
Gangore). Butthe question does not appear 
to have been considered with reference to 
the custom of female exclusion as contend- 
ed on behalf of the plaintiffs. The custom 
-of female exclusion was not referred to in 
the judgment of the Judicial Committee 
at all, the custom referred to being thé 
custom of impartibility and succession by 
asinglemember. The question considered 
by the Judicial Committee was whether 
the impartible estate Gangorehad become 
the separate property of Chintamun which 
again depended upon.the question whe- 
ther the junior members had given up 
by the deeds of compromise their con- 
tingent rights to the impartible estate 
because, if they had, it would become the 
separate property of Ranjit in which 
case, Chintamun could not succeed not- 
withstandiog the custom, of succession by. 
lineal primogeniture to the impartible 
estate. The custom of female exclusion with 
respect to separate property was, found 
against the plaintiff by the Trial Court, 
and the High Court also found that no 
such custom was proved with respect to 
_the impartible or partible property. Refer- 
ence is made to a passage at page 264* where 
it is stated that the Subordinate Judge 
was of opinion that the plaintiff had in 
reference tothe taluk Gangore proved the ` 
custom as alleged by him and accordingly 
gave hima decree, But the custom alleg- 
ed and found by the Subordinate Judge 
was that of succession by lineal primogeni- 
ture and not exclusion of females. 
The case, therefore, is an authority for 
* Page of 21. A—[Hd] ; i 
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the proposition that even though the gene- 
yal ‘status of the family be divided, there 
may be jointness with ‘respect to the’ im- 
partible estate unless there is renunciation 
‘by the junior members. 

If the property was not the separate pro- 
‘perty of Ranjit, but ancestral property of the 
‘family, the plaintifiiwould under the Mitak- 
‘shara succeed in preference to the widow, 
‘provided the family was undivided. Evi- 
dently notwithstanding 4he fact of the 
family being otherwise divided it was not 
‘considered to be a divided family with re- 


. ‘gard to the impartible estate. 


Bi In ‘Stree Rajah Yanumula Venkayamah v, 
‘Stree Rajah Yanumula Boochia Venkondora 
‘(6) the question at issue was whether the 


‘family of which the parties were members 


-was an undivided or a divided Hindu 


` gungà 


‘that the- decision ` 
'had not-been so, the deeision would have 
‘been the other way.” Their Lordships held 


‘family. The general status of the family 
‘was found to be undivided and the Shiva- 
case (3) upon which reliance 
was placed (as showing that succession 
to an impartible estate follows the succes- 


‘sion to a separate estate) was distinguish- 
‘ed ön the ground that in that case the 
“estate was the self-acquired and separate 


property of Gowery Vallaba Taver, and 
“assumes that if: this 


that the “mere impartibility of the estate 


‘is not sufficient to make the succession to 
“ib follow the course of succession to separate 
‘estate’ and considered the question “Has it 


then been shown that, though the family was 


‘undivided, this estate was in fact the sepa- 


rate property of the appellant’s husband?” 


“and upon -the evidence: came to the con- 
‘clusion that the estate was “in its incep- 
-tion part of the common family. property, 
-though impartible and, therefore, with cer- 
-tain qualifications enjoyable by only ‘one 
‘member of the family at the time,” and 
‘that it was not a separate property. 


In Sivagnana Tevar v, Periasami (7). an 


‘impartible zemindart, originally portion of 
‘the Shivagunga estate, having descend- 
‘ed under the Mitakshara Law as joint 
‘ancestral estate to the eldest of three Hindu 
“joint brothers was in 1829 by a deed of 


family arrangement transferred by him to 


‘the two younger brothers (one of whom 


(6) 13 M. I. A. 833; 13 W. R. P. ree 2 Suth. P. O. 


- J. 302; 2 Sar. P, O. J. 546; 20. E. R. 576. 


` 


(7) SI:A, 61; 1 M. 3812; 3 O0. L.R. 81; 3 Sar. P. 
Fo a 3 Buth. P. O. J, 508; 1 Ind. Dee, (N. s.) 208 
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died subsequently without issue), to be 
held by them with all its incidents of im- 
partibility and peculiar course of descent 
and it was held that as between the de- 
scendants of the grantor and the son of ihe 
surviving grantee, the zemindari was the 
separate property of the latter, and that on 
his death, his right passed to the widow 
notwithstanding the undivided status of 
the family according to the rule of suc- 
cession affirmed in the Shivagunga case (3). 

It is to be observed that it was found 
that the family remained joint and undivid- 
ed even after thé agreement of 1829 and 
thefr Lordships held thaton the death of 
Dhorai his rights passed to the widow not- 
withstanding the wndivided status of the 
family. 

The case was analogous to the Shira- 
gunga case (3) and followed it. In both 
the cases, the general status of the family 
was found to be undivided. In the 
Shivagunga case (3), the impartible estate 
was found to be the self-acqutred property 
of Gowery Vallaba, hence the rule of suc- 
cession to separate property was followed. 


:.In this case Stvagnana Tevar v. Periasami 


(7) the impartible estate by arrangement 
became the separate property of Muthusami, 
and stood on the same footing as self 
acquired property, and the same rule of 
sucession was followed. It was converse to 
the Gangore case (4) in which the general 
status of the family, was divided, but the 


_impartible estate was held to be joint. It is, 


accordingly, contended ` for the defendant 
that succession to an impartible estate does 
not depénd upon the general status of the 
family but upon the question whether there 
was jointness in respect of the particular 
property, viz., the impartible estate itself. 

_It is to be observed, however, that in 
this case of Sivagnana Tevar v. Periasami 
(7) there was no question of renunciation 
of any contingent right of succession by a 
junior member. Muttu who had present 
right to and was in enjoyment of the im- 
partible estate Pudamattoor, transferred his 
rights to it in favour of his younger 
brothers ashe was going to get a larger 
estate (the Shivagunga Estate). Pudamat- 
toor being found to be the separate pro- 
perty of Muttusami would, of course, follow 
the course of succession to separate pro- 
perty as laid down in the Shivagunga case 
3). 
In Raja Yariagadda Mallikarjuna Pra- 
sada Nayadu v. Raja -Yarlagadda Durga 
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Prasada Nayadu (8) the suit was for main- 
‘tenance by a junior member of the family 


(the younger brother of the holder of the’ 


impartible ‘estate). There wasea previous 
suit for partition of the entire family pro- 
perty. It was decread so far as the partible 
property was concerried and the rest was 
held to the impartible. The suit for main- 
tenance was defended by the zemindar on 
the ground inter alia that since the decree 
in the previous suit decided that” the 
zemindari was impartible, he was no longer 
-liable to’ maintain the plaintiff. The 
Judicial Committee hel? agreeing with the 
High Court [see Mallikarjuna Prasada Naidu 
v. Durga Prasada Naidu (9)| that the 
“family of the parties to the present action 
has not become a divided one in consequ- 
ence of the proceedings in the previous suit to 
which reference has already been made. It 
is true that, in that suit, a decree was made 
for, the ‘partition of a portion of the family 
property, but it was a very inconsiderable 
portion and had no relation whatever to 
the zemindari estate. As tothe zemindari 
estate the Board held that it was imparti- 
ble and the consequences is thatthe plaintiffs, 
as the younger brothers of the zemindar, 
retain such right and interest in respect of 
maintenance as belong to the junior mem- 
ber of a Raj or other impartible estate des- 


cendible to a single heir—See Sartaj Kuari : 


v. Deoraj Kuari (10).” The suit related to 


maintenance and not to succession and- 


probably for that. reason the words “and 
possible rights of succession” {quoted from 
Sarta; Kuari's case (10)| in the judgment of 
the’ High Court. were omitted from their 
Lordships’ judgment. However that may 
‘be, the partition of the partible properties 
‘was held not to effect a severance of the 
family. : 

Tt is contended on behalf of the plaintiffs 
that the question whether the family was 
‘joint in food or worship was not raised nor 
-gone into, that the only question considered 
‘was whether the partition of the partible 
property deprived the plaintiff of his right 
‘to maintenance. It is-:further contended 
-that the right to maintenance does not 
depend upon jointness, as a separated 
-member may get maintenance and that the 
question ofthe right to, maintenance itself 


| @) 271. A. 151; 24 M. 147; 50. W.N.74; 10M. L. 
J. 294; 2 Bom. L. R. 945; 7 Sar. P. ©. J. 761. . 
‘ (9) 17 M. 362°at p. 365; 6 Ind. Dec. (N. s.) 251. 
(10) 15 I. A. 51 at p. 62; 10 A. 272; 5Sar. P. ©. J 
139; 12 Ind. Jur. 213; 6 Ind ‘Dee. (N. s.) 182 (P. Q.) 
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was not raised in the Trial Court, but was - 
raised for the first time on appeal. But 
the plaintiff alleged” that the father died on 
6th April 1875, that disputes arose and 
plaintiff lived apart from defendant from 
lst May 1875 [See Mallikarjuna Prasada 
Naidu v. Durga Prasada Naidu (9)] and in 
the judgment of the High Court it was 
stated “In this case it i$ admitted that the 
plaintiff has, since the Ist May 1875, been 
living apart from the defendant, and as 
neither asked for nor received maintenance 
except what he received under the order 
of the High Court pending the appeal to — 
the Privy Council, that is, between Decem- 
ber 1887 and July 1890" (See page 367)*. 
Admittedly, therefore, the family was 
divided in other respects, and the defendant 
pleaded that since the decree in the parti-- 
tion suit deciding that the zemindari was 
impartible he and the plaintiff has been 
divided in estate and that he was no longer 
liable to maintain him. But the Judicial 
Committee, as stated above, held that the 
family had not become a divided one in con- 
sequence of the partition, and that the 
junior members’ right to maintenance was 
unaffected, which could be only on the 
footing that-the family was still joint with 
respect to the impartible estate from which 
it was claimed. 

In Lakhshmi Devi v. Dhatrazw (11) on the 
death of the zemindar .his eldest son suc- 
ceeded to the estate and his younger 
brother executed a document in the follow- 
ing terms :—“As we have both equally 
dividéd and taken all the cash, jewels and 
other (property) in the palace to which both 
of us are entitled, I bind myself not to 
claim (anything) from you at any time. I 
shall reside in the village of Addapusila, 
which you were pleased to give me for my. 
maintenance, and act according to your 
wishes”, and by a second document 
stated:—‘Ior my heirs shall not at any time 
make any claims against you or your heirs 
in respect of property moveable orimmove- 
able, or in respect of (any) transaction. 
As our father put you in possession of the 
Belgaum zemindari, I or my heirs shall not 
make any claim against you or your heirs 
in respect of the said zemindari.” < 

The zemindari was not impartible but 
their Lordships observed that “as between 
the plaintiff and the respondant, the question 

(11) 24 I. A. 118; 20 M. 256; 7 Sar. P. Ọ. J. 185; 7 
Ind. Dec. (x. s.), 182 (P. C.). 
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whether the zemindari is partible is of no 
importance. Even if impartible it may 
still be part of the common family property 
and descendible as such, in which case the 
widow's estate of the appellant would be ex- 
eluded. The real question, therefore, is 
` whether it has ceased to be part of the joint 
property of the family of the first zemindar 
or (in orther words)*whether there has been 
aneffectual partition so as toalter the course 
of descent.” Referring to the two documents 
- mentioned above, their Lordshipsobserved:— 
. “Their Lordships.do not find any sufficient 
evidence in the arrangement made by these 
` documents of an intention to take thé 
estate out of the category of joint or 
common family property so as to make it 
descendible otherwise than according to 
.the rules of law applicable to such pro- 
perty. Thearrangement was quite consist- 
ent with the continuance. of that legal 
character of the property. The elder brother 
was to enjoy the possession of the family 
estate, and the younger brother accepted the 
appropriated village for maintenance in 
satisfaction of such rights as he conceived 
he was entitled to. Inthe opinion oftheir 
Lordships, it was nothing more in sub- 
stance than an arrangement for the mode 
of enjoyment of the family property which 
did not alter the course of descent.” So 
that the partition of the moveables, 
residence in a separate village, and an 
agreement not to claim anything from the 
zemindar on receiving a village for his 
maintenance were held not to constitute 
separation. : . 

It appears, therefore, that, in the Gan- 
gore’s case (4) in Raja Yarlagadda Mallikar- 
juna_Prasada Nagadu v. Rajah Yarlagadda 
Durga Prasad Nayadu (8) and Lakhshmi 

. Devi v. Dhatrazu (11) notwithstanding parti- 
tion of other properties and notwithstand- 
ing separation in other respects, the impar- 
tible estate was held to be undivided. 

_ In some cases, however, there are observa- 
tions tothe effect that the succession to 
ancestral impartible estate depends upon 
the person being member of an undivided 
Hindu family andthe impartible property 
being common family property. In laying 
down the principles of succession in the 
Shivagunga case (3) their Lordships ob- 
served that the succession of the nephews 

“was dependent upon their being members 

‘of the undivided Hindu family and the 
‘impartible “property being part of- the 
“common family ‘property. In Raja Rup 
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observed that according tothe Mitakshara 
Law the estate being ancestral and the 
family being undivided the plaintiff as the 
nearest male heir of the deceased was 
entitled to succeed in preference to the 
widow. Referring to the contention that the 
legal status of the family had been altered 
by reason of certain proceedings with 
reference to the maintenance annuity their 
Lordships observed that it didnotin any 
manner alter the status of the plaintiff as a 
member of thejoint family. 


In Stree Raja Yanumula Venkayamah . 


v. Stree Rajah Yanumula Boochia Ven- 
kondora (6) their Lordships referred to the 
fact that “general status of the family as 
an undivided family has been ascertained” 


by the Courts below and proceeded to deal - 


with the contention that an impartible 


_ estate must from its very. nature be taken 


to be’separate estate and governed by the 
rule of succession to a separate estate. In 
Maharanee Heeranath Kooer v. Baboo Burm 
Narain Singh (13) Couch, C. J., observed: 
“In this case the estate was ancestral and 
the family undivided.”...“There is here an 
ancestral impartible estateand an undivided 
family for there is no proof that the family 
of Tej Singh had become divided” and again 
“where the property.is ancestral and the 
family undivided.” a 

In Jogendro Bhupati Hurrochundra 
Mahapatra v. Nityanand Man Singh (14) the 
question related to the succession of an 
illegitimate son on the death of the legi- 
timate son dying without leaving any male 
issue, Jt is not clear whether. the family 
was undivided, but their Lordships quoted 
with approval the observations of Nanabhai 
Haridas, J., in Sadu v Baiza (15) which was 
a case of an undivided family property. . 


It is contended on behalf of the plaintiffs 


r 


that “undivided family” means a family , 


undivided ‘with respect to the particular 


property, i. e., the impartible property itself, 
It is not clear that.“by undivided family” 
their Lordships in these cases ‘meant “un- 
divided” withreferenceonly to the impartible 
property itself, and not to the general status 
of the family. Inthe case of Stree Rajah 


(12) 11 L A. 149 atp. 153; 7 A. l; 4 Sar, P.O. WJ. 
533; A. W.N. (1884)"246; 3 Ind. Dec. (w.s.) 902 


0). 

(13) 9 B. L. R.274;17 W. R. 316, 

(14) 171. A. 128; 18 C. 151; 5 Sar. P. O, J. 596;-9 Ind, 
Dee. (N. 8.) 101 (P. O9). j 

(15) 4 B. 37 at pp. 47, 48; 2 Ind, Dec. (N. 8.) 535. , 
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-Yanumula Venkayamah `v. Stree Rajah 
Yanumula Boochia Venkondora (6) the 
general status of the family was expressly 
referred to. ° . 
- Then there are a number of cases. which 
lay down that the rule of succession to 
partible property applies to impartible pro- 
perty also, subject.tosuch modifications as 
naturally flow from the character of the 
property. In the Shivagunga case (3) it was 


held that the rule of succession to an impart- 


- ible estate was that of the general Hindu Law 
with “such -modifications only as flow from 
the impartible character of the subject.” In 
Jogendro Bhupati Hurrochundra Mahapatra 
v. Nityanand Man Singh (14) their Lord- 
ships observed that the “rules which govern 
the succession to a partible estate are to 


be looked at and, therefore, the question in: 


this'case is, what would be the right ofsuc- 
- gession, supposing instead of being an impar- 
tible estate it were a partible one.” Sée also 
, Muthuvaduganedha Tevar `v. Periasami 
Tevar (16) and Subramanya Pandya Chokka 
‘Talavar v. Siva Subramanya Pillai (17) ap- 
proved by the Judicial Committee in 
.Parbati Kunwar v. Chandrapal Kunwar (18). 
Now the rule of succession to partible 
property under the Mitakshara (except as to 
self-acquired separate property) depends 
upon the general status of the family and 
-if the same rule of succession ` applies to 
-impartible property it must be shown 
except in cases where the impartible estate 
is self-acquired property that the family 
‘isan undivided onë. | 
- It is true that the observation in the 
-abave cases that the rule of succession to 
impartible property is the same as that 
which governs partible property merely 
refers to the mode of tracing the inherit- 
‘ance, i.e, selecting the successor. But 
the successor is tobe selected among. the 
“members of an undivided family in the case 


of partible property. The question, therefore, 


comes back to the point, viz., whether the 
-general status of the family, or only the im- 
partible estate itself with referenee to which 
the question’ of undivided family is to be 
‘considered. And unless the question is to be 


- (16) 231. A, 128; 19 M. 451; 6 M. L. J. 149; 7 Sar, P. 
- J. 83; 6 Ind. Dee. (N.'s.) 1020 (P.,0.). 
. (17) 17 M. 316 at p. 325; 4 M. L. J. 152; 6 Ind. Dec, 
z (N. s.) 219. : s . 
` is} 4 Ind. Gas. 25; 361. A. 125 at p. 136; 31 A. 457; 
*100.L, J. 216 at-p. 225; 130. W. N. 1073;6 A. L. 
J. 767; 11 Bom. L. R. 890; 12 O. C. 304; 19 M. L. J. 605 


(P.O). . 
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considered with reference to the general 
status of the family, it follows that ancestral 
impartible estate must betreated as undivid- 
ed so long as there is no renunciation by 
the junior member because from ‘the very 
nature of the propertyit cannot be the 
subject of common enjoyment. < 

In two recent cases, viz, Tara Kumari 
v. Chaturbhuj Narayan Singh [Telwa case] 
(19). and Jagdamba Kumari v. Wazir 
‘Narain Singh [Serampore case] (20), how- 
‘ever, the Judicial Committee considered 
the question of jointness in food, wor-. 
ship and estate as determining the ques- 
tion of succession. In the first case, the 
‘holder ofan impartible estate of a joint 
Hindu family descending by primogeniture 
subject to the making of maintenance- 
grants to younger sons, made a mokarrari 
_grantto his younger brother for maintenance. 
The grantee built a separate hoase, divided 
‘from’ his brothers by a wall, established 
therein a Tulshi Pindaand Thakurbari and 
‘lived there separately from his brother. He 
defrayed the marriage expenses of his 
“daughter by borrowing money, subsequent- 
“ly to the graut.. It was held upon the facts 


that there had been a complete separtion - | 


between the two brothers and that the 
impartible estate consequently became 
separate property in which the plaintiff, 
“the widow of. the last holder was entitled 
to a widow's estate. As considerable reliance 
has been placed upon this case by the 
: plaintiffs it will be dealt with more fully 
later. We only wish to point out here that 
‘no question of renunciation by the younger 
brother of any contingent -right of succes- 
sion was gone into in any of the’ Courts, 
and the principle ‘contended for by the 
defendant that notwithstanding separation 
in food, residence or worship, the impartible . ` 
estate remains joint until there is renuncia- 
tion by the younger members of their con- 
tingent right to succession was not referred 
to inthe case. | 
In the Serampore case (20) also no question 
of renunciation of any contingent right of 
succession was referred to. -Their Lordships 
referring to the case of Girja Bai v, Sadashiv 


(19) 30 Ind. Cas. 833; 42 I. A. 192; 42 0. 1179; 22 
GO. L. J. 498; 19 0. W. N. 1119; 29 M. L. J.-371; 18 M. 
L. T. 228; 2 L. W. 843; 13 A. L. J. 1034; 17 Bom. L. R. 
1012: (1915) M. W. N. 717 (B.C). 

(20) 77 Ind. Cas. 1041; 50 I. A. 1; 37 O. L.J. 287; 
A. LR. 1923 P. C. 59; 44M. L. J. 503; 32 M. L, T: 
157; 4P. L. T. 319; 25 Bom. L. R. 676; 2 Pat. 319; 
18 L. W. 555; 28 C. W. N. 98; (1923) M. We N. 469 

- (P. O3. : 
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Dhundiraj (2) and the Telwa case (19) ob- 
served thatthey are “clear decisions thatitis 
competent toa member of a joint family to 
separate himself from the family by a clear 
and unequivocal intimation of his intention 
to sever...butas in thab case the person 
separating forfeits his chance of inheriting 
the whole of the,estate by survivorship, it 
requires strong evidence to establish such: 
separation. The latter case...illustrates this. 
It was there found that the separation relied 
on was a complete separation in worship, 
in food and in estate; and, further, there was 
good reason for the complete separation, 
and that consequently the requisite evi- 
dence was forthcoming. In this case these 
conditions are lacking, and their Lordships 
-are unable to think that there has been any 
misapplication of the principles of law 
which regulate this question, and the find- 
ings of fact are sufficient to defeat the 
appellant’s claim”. 

In both these cases, therefore, the question 
of succession was considered with reference 
to the question of the general status of 
the family, viz., whether there was separa- 
tion in mess, worship or estate. There was 
no partible property to be considered in 
either of the cases, but the principle 
enunciated in some of the earlier cases, viz. 
that the family remained undivided with 
respect to the impartible estate notwith- 
standing separate residence and mess and 


notwithstanding partition of the partible 


property was not referred to. 

In the present case, there was norenuncia- 
tion (at any rate any express renunciation) 
by Nanda Kishore of his contingent right 
to succession and if the.case is to be decid- 
ed upon the principle of renunciation, it 
would not be necessary to go into the 
question of the general status of the 
family. But having regard to the fact that 
the decisions are notuniform, and having 
regard to the two recent cases, viz., the, Telwa 
case (19) and the Serampore case (20) we 
think we should consider the evidence as 
to the general status of the family. < 

It is to be observed that the expressions 
suchas “common family property” “common 
family stock” “family property” “joint fami- 

‘ly property”, “family property of a joint un- 
divided family” occur in the Shivagunga 
case (3) and subsequent cases. Now in what 
sense an impartible estate is the ‘common 
family property"? From the very nature of 
impartible estate it cannot be the subject of 
joint ownership, Joint enjoyment with a 
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right to partition cannot exist in such an 
estate. Apart from the right of the junior 
members to maintenance which will be dealt 
with later? the junior members can. have not 
present interest in the estate, they can only 
have a contingent right of succession. 

In the case of Sivagnana Tevar v, Peria- , 
sami (7) their Lordships referring to the fact 
that Muttu who succeeded to the Puda- 
mattoor estate on the death of his father Oya 
Taver as his eldest son, had brothers, observ- 
ed that the “estate must be taken to have 
descended to Muttu as an ancestral estate. 
He would, therefore, necessarily be joint in 
that estate,so far as was consistent with its 
impartible character, with his two younger 
brothers, the latter taking such rights and 
interests in respect of maintenance and 
possible rights of succession as belong to 
the junior members of a joint Hindu family 
in the case of a Raj or other impartible 
estate descendible toa single heir. Hence 
there can be no doubt that the estate 
though impartible was up to the year 1829, 


-in asense the joint property of the joint 


family of the three brothers.” 

In Naganti Achammagaru v. Venkata- 
chalapati Nayanivaru (21) it was held by’ 
Sir Charles Turner, O. J., and Muttusami . 
Ayyar, J.. that an impartible Pale:yam 
governed by the rule of primogeniture, 
though possessed exclusively by one member 
of thefamily, is the joint property of the 
family, and in the event ofa death passes 
by survivorship. ; 

The learned Judges referred to the interests 
of the junior members of the family as 
“co-parcenary interest in theestate represent- 
ed by their. enjoyment of maintenance and 
possibility of succession” and observed, 
“Where property is held in co-parcenary by 
a joint Hindu family, there are ordinarily 
three rights vested in co-parceners—the 
right of joint enjoyment, the right to call 
for partition, and the rightto survivorship. . 
Where impartible property is the subject - 
of such ownership, the right of joint en- 
joyment and the right of partition as 
the right of an undivided co-parcener are, 
from the nature of the property, incapable 
of existence. But there being nothing in 
the nature of the property inconsistent with 
the rights of survivorship, it may be pre- 
suned that right remains. The right to 
call for partition altogether disappears—the 
right of joint enjoyment is superseded by a 


(21) 4 M. 250; 1 Ind. Dee. (N; s.) 1010, 
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right of successive enjoyment...But where 
from the nature of the property possession 
is left with one co-parcener, the others are 
not divested of co-ownership. Their neces- 
sary exclusion from possession inaposes on 
the co-owner in possession two obligations 
of his co-parceners in virtue of their co- 
ownership the obligation to provide them 
“with maintenance and the obligation to 
preserve the corpus of the estate”. 

This case was approved by the Judicial 
Committee in several cases relating to suc- 
cession, but the obligation to preserve the 
corpus of the estate (and the consequent 
restraint on alienation) is done away with 
by the decisions of the Judicial Committee 
in Sartaj Kuari’s case (10) and the 
lst Pittapur case [Rama Krishna Rao v. 
Court of Wards (22)]. It is contended on be- 
half of the plaintiffs that the right of sur- 
vivorship is affected by the said decisions 

- and that the right to maintenance is also 
gone by reason of the decision in the 2nd 
Pittapur case [Gangadhara Rama -Rao v. 
Rajah of Pittapur (23).] 

It is contended by the defendant that so 
long asa member gets maintenance he is 
joint ifhe does not give up the right of 
survivorship; that even if he does not get 
maintenance, but has not given up the right 
to it nor to survivorship, he must be held 
to be joint in the limited sense; and that 


mere separation in mess and worship is not. 


enough though coupled with non-receipt of 
maintenance, unless explained, would be 
very good indication, but not conclusive, of 
separation in estate because a junior mem- 
ber may not need maintenance. 

” The questions of maintenance and succes- 
‘sion will be dealt with. later, but having 
‘yegard to the state of the authorities, we 
think we should consider the evidence 
whetherthere was separationin food, worship 
and estate. 


Before dealing with the question of 
jointness, we shall consider a defence raised 
by the defendant in para. 1 of his written 
statement that “according to the long stand- 
ing family custom and usage of the Raj 
family of Jheria, no female has ever been or 
can be the heiress to the Raj estate of 


(22) 26 I. A. 83; 22 M. 383; 1 Bom. L. R. 277; 3C. 
W.N. 415; 7 Sar. P. C.J. 481; 9M. L.J. Sup. 1; 8 
Tnd. Dec. (x. s.) 276 (P.C.). > 
d. Cas. 354; 45 I. A. 148; 28 C. L. J. 428; 


M. 778; 5 P. L. W. 267; 20 Bom. L. R. 1056; 23 ©. W, 
UN, US; (918) M. W. N, 922 (P, ©). 
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Jheria’. In the 4th and 8th paragraph four, 
instances were set out. These four instances 
are said to have occurred on the death 
of Rajah Indra Singh, Raja Jharwar Singh, 
Raja Pirthi Singh and Raja Jaimangal 


_ Singh respectively, and in each of these 


cases the brother or cousin (as the case 
may be) succeeded to the exclusion of the 
widow. ° 

Now, on the death of Raja Indra Singh, 
his cousin Jaswant killed his illegitimate 
son and got possession of the estate. Jas- 


want was succeeded by his son Mohan Singh. - 


The latter had three sons Raja Jharwar, 
Raja Pirthi and Raja Sangram. These 
three brothers were joint in food, worship 
and estate, so also were Raja Jaimangal and 
his brother Durga Prasad the sons of Raja 
Rash Behari and the succession in each 
of these cases took place by survivorship 
according to the Mitakshara Law under 
which the widow would necessarily be ex- 


cluded. There was no case of Raja being _ 


a separated member in which alone the 
question of exclusion of the widow under a 
custom could arise. It appears from the 
judgmentof the Court below that thedefend- 
ant’s Counsel at the time of the opening 
stated a new point viz., that the custom 
of female exclusion was introduced 
from “the North-West (Rewa) whence the 


ancestors of the Rajas of Jheria are 


said to have come. There was no indica- 
tion in the written statement of such a 
custom having been imported from Rewa 
by the ancestors of the Jheria Rajas and 
we think that the defendant should not 
have been allowed to raise ‘such a custom 
when the plaintiffs had no opportunity of 
meeting it. The defendant relied upon the 
statements ofcertain persons in suits relating 
to other Raj, estates and passages in judg-. 
ments in those suits and certain other 
matters in support of the said custom. The 
learned Subordinate Judge has fully dealt 
with them. Wewillonly discuss the con- 
tentions raised in this Court with regard to 
his findings. It is ontexded (a) relying on 
the case of Abdul Hussain Khan v. Bibi 
Sona Dero (24) that it ought not to be 
assumed that a custom fails because certain 
of the instances brought forward in its 
support may be referable to other causes 
than the custom relied upon. But the only 


(24) 43 Ind. Cas. 306; 45 I. A. 10 at p. 18; 270. L. 
J. 240; 16 A. L. J. 17; 4 P. L. W. 27; 34 M. L. J. 48; 22 
CG. W. N. 353; 93 M. L. T. 117; 1 Pat. L. R. 1948; 20 
Bom. L, R. 528; 45 O. 450; 12 S. L. R. 104 (P, ©), 


- the Jheria Raj, and it is not in 


* 


that “there 


‘cised sovereign powers 


ite 
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custom set up in the pleadings was that of 
“certain 
instances” but in every one of the instances 
of the alleged female exclusion’ that the suc- 
cesaion took place according to the Mitak- 
shara Law. 

(b) That the custom of female exclusion 
having been pleaded though the origin of it 
was not set up, tHe defendant was entitled 
to rely upon the custom of Rewa, and refer- 
ence is made to Sahdeo Narain Deo v. 
Kusum Kumari (Lachmipur Raj case] (25). 


But the custom set up was that of the Jheria. 


Raj, and the plaintiffs had no opportunity of 
meeting a custom of Rewa. 

(e) That the Court below should not have 
relied upon a number of instances in 
estates allied to the Jheria Raj estate but 
distinct from it in which females have 
succeeded and that such instances cannot 
prove abrogation of the custom in the Jheria 
family. But this contention, assumes that 
there was a custom.of the Jheria Raj family 
of which there isno evidence. Besides, the 
defendant also relied upon some anptanced 


in allied families. 


` (d) That the Court below has wholly mis- 
understood the decision in Rao Kishore 
Singh v. Gakenabai (26). But the passage 
from that case relied upon by the defendant 
viz., “such a. custom (lineal primogeniture) 
may, if observed and acted upon, survive 
the primitive condition of things out of 
which it originally, from the very necessity 
of the case, sprung..: 
the present case- There i is nothing to show 
that the ancestors of the Jheria Rajas had 
any such custom at Rewa which they brought 
with them. The Court below points out 
is no evidence worth the 
name that their remote ancestors ever exer- 
in Rajputana or 
anywhere else nor is there anything to show 
that they came with sovereign powers to 
Palgunge and subsequently from Palgunge 
to Jheria. On the other hand, there is evi- 


‘dence to show that they were subordinate 
.to the Raja of Panchkote. - 


(e) That no evidence is necessary beyond 
the fact that the family is a Baghela Rajput 


(25) TI Ind. Oas. 769; 501. A. 58 atp: 63; 4P. L. 
T, 217; A. I. R. 1923 P. O. 21; 44 M. L. J. 476; 32 M. 
L. T. 121; 37 0. L. KA 369. 25 Bom. DL. R. 560; (1923) 
M. W. N. 377; 2 Pat. 230;27 O. W. N. 901; 18L. W. 
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: (26) 53 d oe 24 0. W.N. 601; 15 N. L. R 
176; ,37 M. L. J ; 17 A. L. J. 1077; 26M. L. T. 
Pr 1U, P. L. R “ip ©.) 94; (1920) M. W. N 82 
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” has no application to- 
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family. It is not shown, however, that all’ 
the Rajputs of Rewa to whatever clan they : 
might belong, had a custom of female ex-: 
clusion, assuming that the ancestors of: 
Raja were Baghela ‘Rajputs of. 
Rewa. 

The learned Subordinate Judge has’ 
pointed out that in some cognate families, _ 
such as Nawagarh, females do succeed.. 
He has fully dealt with the evidence, and- 
we entirely agree with him in his reasons, 
and his finding that females are not exclud- 
ed by any family custom or usage from! 
succession to the Jheria Raj. 

It issaidin the written statement that ac~: 
cording to the custom of the Raj family, if a. 
Raja dies leaving more than one son, the. 
eldest son gets the title of “Tikait, 7 the: 
second son gets the title of “Kumar, ‘the 
third son gets the title of “Thakur” and the 
fourth son gets the title of “Noonoo” and if 
the Tikait after becoming Raja has no son, ` 
the future heir gets the title’ of “Kumar.” 
It is said thatthe Jheria family has kept up 
these titles which shows that they have kept’ 
up thecustom of Rewa. But there is nothing 
to show that, assuming their ancestors came 
from Rewa, they came froma family in: 
which such titles were used. We do not 
think that the use of such titles or the 
performance of “Tika pugree” or the fact 
that the residence is called a garh or that 
succession is governed by lineal primo- 
geniture is of any help to the defendant in 
proving the new case of custom set up by 
him. The question of titles, however, has 
a bearing upon another part of the case 
which will be dealt with later. . 

The evidence adduced by the parties iņ . 
this case is voluminous. The paper-books 
consist of 47 volumes. The trial in the 
Court of the Subordinate Judge lasted 
about five months, and the hearing of 
these appeals has occupied about three, 
months. J 

The documentary evidence consists partly 
of ancient records, the decision of Courts 
in other cases and the correspondence and 
proceedings of the Court of Wards, under 
whose management the estate has from time 
to time passed. Butthe great volume of docu- 
mentary evidence consists of the accounts of 
the estate. These for many years have been, 
kept in great detail. The entries in them 
throw a good deal of light upon the doings 
of the family; and considerable reliance 
has been put upon them by both parties, 
The system in use was that évery payment, 
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however, small, from the Raj treasury was- 


vouched for on a small slip of paper which 
was known as a chutka. Every such 
payment was then entered in the rokar or 
day book and thereafter in the khatiqn 
(ledger) and other accounts. An enormous 


number of these chuikas and entries in. 


the rokars have been exhibited, 

The oral evidence consists of the deposi- 
tions of witnesses examined on commission 
and those. examined in Court. The exami- 
nation of witnesses examined on com- 
mission was inordinately long. The plaint- 
iff No 1 was examined and cross-examined 
at 110 sittings and her evidence has takeh 
- up one volume of the paper-books. The 
deposition of some other witnesses was also 
very long. - 

The Court below observed “At the outset 
I consider it necessary to state that the 
oral evidence on either side is not of much 
worth and cannot be relied upon unless 
corroborated by something more reliable. 
All the witnesses save and except Colonel 
- Brown of Calcutta appear to me to be 
untruthful or biassed. In deciding the 
case, I shall rely mainly upon documentary 
evidence. Ishall not rely upon oral evi- 
dence unless itis corroborated by docu- 
mentary evidence or unless under thecircum- 
stances disclosed in thé particular matter 
under investigation it seems to me to be 
naturaland probable’. Learned Counsels 
on both sides have also mainly relied upon 
the documentary evidence before us. 

The defendant adduced evidence to show 
that most of the papers of Raja Rash 
_Behari’s time were eaten up hy white ants 
or otherwise destroyed and that there were 
no other accounts of that period except 
the loose sheets of papers Exs. Fl to F9 
which were rejected by the Court below. 


Plaintiff's witness Jaga Bandhu Roy (for- - 


merly manager, said he could not find 
some papers, but the defendant relies 
upon his letter, dated so far back as the 
24th January 1903 [Ex. M (17)} to the Raj 
-Mukhtear at Purulia in connection with a 
case that “most of the rokars and old 
papers of the Raj estate have been destroyed, 
and if any be found I shall try to file it on 
the date fixed.” It appears, therefore, that 
, most of the papers of that period are not 
‘in existence. 

As for Jaimangal's time the accounts are 
in existence, but it is said that the details 
were not always stated in the rokars, the 
Raja himself used to spend a good deal 
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and the rokars do not show whathe did 


with the money so spent. 

Daring Raja Durga Prasad’s time (1899 
to 1916) all the accounts chutkas, kutcha 
and pucca rokars and khatians were in order 
and have been well preserved. But the 
chutkas of some earlier years have not been 
produced nor the pucca rokars and khatians. 
The plaintiffs say th&t they have been 
suppressed because they would show that 
some entries were under the heading of 


-magan. It appears that kutcha rokars were 


written from the chutkas, and the pucca 
rokar from the kutcha rokars. It is con- 
tended for the defendant that the pucca 
rokars would not contain anything not 
contained in the kutcha as it was the latter 
from, which the former was written. No 
doubt the kutcha rokar is the original— 
the balance is struck init every day anl 
the manager sometimes signed it and some- 
times the pucca rokar. But it appears from 
the evidence of the defendant's witnesses 
that the cashier and mohurir used to decide 
whatitemsof expenses should be entered 
under which heading, and that the headings 
of enteries were- written in red ink in the 
pucca rokars. Our attention was drawn to 
some discrepancies hetween the headings 
in chutkas and kutcha rokars. The non- 
production of the pucca rokars is, therefore, 
open to comment. It appears, however, 
that on the 23rd May 1919 the defendant 
produced in Court pacca rokars from 1300 
to 1308, kutcha rokars from 1309 to 1325 
and chutkas and counterfoils of some years 
(not all). On the 28th June 1919 the de- 
fendant in his affidavit of documents dis- 
closed that he had pucca rokars from 1309 
to 1325 in his possession, and also that he 
had 40 bags containing 50 to 60 thousand 
chutkas. On the 18th July defendant offer- 
ed to give inspection to plaintiffs of all 
account books and chutkas. On the 30th 
July plaintiffs applied for inspection of the 
account books at Alipore, the defendant 
offered to give inspection at Jheria and to 
produce in Court any particular rokar 
wanted by the plaintifs. The Oourt did 
not order production of pucca rokars gene- 
rally. On the 18th November the plaintiffs 
applied for inspection of pucca rokars of 
1323 to 1325 and they were produced. The 
plaintifis again applied for production of 
all jabedas and khatians for 1326, the Court 
ordered their production and they were, 
accotdingly, produced. It is said “for the 
plaintiffs that they could not ask for thé 
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production of the pucca rokars without in- 
spection. It seems unreasonable for the 
defendant to require the plaintiff's Pleader 
to go to Jheria to inspect the pucca rokar 
books (only one or two dozen books), but 
although their non-production is open to 
- comment, it seems that the plaintiffs did 
not press for their production. 

“Tn order to undesstand the references to 

the account books and elsewhere, it may 
be pointed out (as already stated) that in 
the Jheria family the eldest son of the 
Raja was called the Tikait, the second 
Kumar, the third Thakur, and the fourth 
Babu or Noonoo. Accordingly, after Raja 
Sangram’s death, Nanda Kishore was the 
Kumar, Brojo Lal was the Thakur and 
Churaman was the Babu or Noonoo. Dur- 
ing Raja Jaimangal’s time his brother 
Durga Prasad was called the Kumar, and 
since that time, Nanda Kishore was known 
as bura (old) Kumar. Among the descend- 
ants of Nanda Kishore and Brojo Lal, 
these titles were generally observed but 
not always, for instance, Siva Prosad the 
defendant was called Dhibu .Noonoo even 
after Janaki Prasad’s death. 

It is contended for the plaintiffs that as 
Nanda Kishore has separate residence and 


was in separate mess for more than 80 years. 


before suit, the onus of proving ‘that he 
was joint was upon the defendant and 
certain decisions were cited in support of 
the contention. We will refer to only some 
of them. In Bannoov. Kashee Ram (27) 
their Lordships observed that.in the case 
of an ordinary Hindu family who are living 
together or who have their entire property 
in common, the presumption is that every- 
thing in the possession of any one member 
of the family belongs to the common stock, 
The onus of establishing the contrary rests 
on him who alleges separate property. 
But this presumption does not arise where 
it appears that there has been a division 
of the family property, and a separation in 
the family all the members of which are 
living separately. That case, however, re- 
lated to partible property, and there was 
some sort of division of the ancestral estate, 
and all the members were living separately; 
the person who was alleged to be joint 
with the plaintiff, was in possession of the 
property ostensibly as his own at the time 
of his death, and the plaintiff set up joint- 

(27) 3 O. 315; 3 Sar. P. C. J. 781; 3 Suth. P. C. J. 490; 


Rafique and Jackson’s P. O. No, 49; 2 Ind, Jure 151; 1 
Ind, Dee, (N. s.) 788 (P, C.). 
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ness (converse to the present case). In th® 
case of Obhoy Churn Ghose v. Gobind Chun- 
der Dey (28) where the defendant was in 
exclusive possession of a property for over 
12 years and the plaintiff sought to recover 
His share on the ground that the ancestors 
were joint at one time, Garth, C. J., and 
Mitter, J., observed that a distant member 
of the family by proving that at some 
period, even 100 years before, their common 
ancestors were members ofa joint family, 
could not throw the onus of proving that 
the property was not joint upon the defend- 
ants. On the other hand, in the case of 
Prit Koer v. Mahadeo Pershad Singh (29) 
where the plaintiff sought to recover pro- 
perty upon the ground that the property 
in dispute belonged to her father separate- 
ly, their Lordships held that aé the plaintiff's 
fatherand his brother were at. one time 
joint in estate the onus was upon the plaint- 
iff to prove separation. 

Reference was made to the case of Jagun 
Kooer v. Raghoonundun Lall Sahoo (30) 
where it was held that separation in food 
and’ residence raised a presumption of 
separation in estate. On the other hand, 
in Rewun Persad v. Radha Beeby (31) it was 
held that a separation from commensality 
does nob as a necessary censequence effect 
a division, or at least of the whole undivid- 
ed property. f 

In Anundee Koonwur v. Khedoo Lal (32) 
it was observed that ‘the cesser of commen- 
sality is only material...in so far as it re- 
moves or qualifies the presumptions which 
the Hindu Law might otherwise raise that 
an acquisition made in the name of anim 
dividual son of the family was made by 
the head of the family and as part of the 
family estate.” 


In the case of Ram Pershad Singh v. 
Lakhkpati Koer (33) the High Court observed 
“Tt must be remembered that joint family 
worship is the pivot around which the life 
ofa Hindu family turns, If the 
conclusion on these two points, viz., separa- 
tion in mess and worship, on which we dre 


_ (28) 90. 237; 7 Ind. Jur. 361; 5 Shome L. R. 51; 4 
Ind. Dec. (Nn. s.) 808. z 

(29) 21 I. A. 134; 22 O. 85; 6 Sar. P.O. J. 485; 11 
Ind. Dec. (N. s.) 59 (P. C.). 

30) 10 W.R 148. 

31) 4 M. L A. 137 atp. 168; 7 W.R. P.O. 35,1 
Suth. P., C. J. 172; 1 Sar. P. O. J. 327; 18 E. R. 651. - 

(32) 14 M. 1. A. 412 at p. 422; 18 W. R. 69; 2 Suth. 
P. O. J. 591; 3 Sar. P. C. J. 50; 20 E. R. 840. 

(83) 30 O. 231; 30 I. A. 1; 7 CO. W. N. 162; 5 Bom, L, 
R. 103; 8 Sar, P. O. J. 380 (P. C.). 
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in accord-with the Subordinate Judge, be 
correct, ib seems to us his view on the main 
question can scarcely be considered to be 
well-founded.” On the other hand, in 
Suraj Narain v. Iqbal Naraiy (1) their 


Lordships held that a separation in mess ` 


and worship may. be due to various causes 
and yet the familymay continue to be joint 
in estate. It is to be observed that the 
decision of the Judicial Committee in Ram 
Pershad’s case (33) did not proceed upon 
any presumption but upon evidence. 

The cases cited relate to partible proper- 
ties. But even in the case of partible 
properties, as pointed by the Judicial 
Committee in Suraj Narain’s case (|), 
separation in mess and worship may þe due 
to various causes and yet the family may 
continue to be joint. In the case of impar- 
tible estates, the junior members cannot 
insist upon joint residence and mess, and 
the fact, therefore, that such a member is 
residing or messing separately does not 
necessarily raise a presumption of ‘separa- 
tion though taken along with other facts it 
may. doso. The question.of onus of proof 
would depend upon how far the facts are 
admitted by each side. In the present case, 
the plaintiffs alleged in the Receiver ap- 
plication that Nanda Kishore separated in 
1847. They are plaintiffs in ejectment, and 
in order to show their title they have to 
show that there was a complete separation 
by which the estate became the separate 
property of their husband. But the fact 
that Nanda Kishore and his branch were 
living separately for such a long time 
wotld havea bearing upon the question 
and the plaintiffs start with that fact in 
their favour, but that must be taken along 
with other facts proved or admitted. There 
is evidence on both sides to be considered 
and we, accordingly, proceed to consider the 
evidence. 

On behalf of the defendant, it is contend- 
ed that the plaintiffs have constantly chang- 
ed their case as regards separation. It is 


urged that para. 4 of the plaint alleged a 


separation during the. lifetime of Sangram 
when the khorposh grant was made. But 
all that it says is that among the sons of 
Raja Sangram, Udit was quite separate 


from his two brothers Nanda Kishore and: 


Brojo Lal, not that the separation took place 
in Raja Sangram’s lifetime.. Raja Durga 
Prosad in his plaint in the suit against 
Nanda Kishore and Kunja Behari (for re- 
sumption of khorposh mouzahs) apparently 
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was under the impression that the khorposh 


grant was made by Sangram to Brojo Lal. 
But the khorposh was granted in 1847 more . 


‘than 70 years ago, and if Raja Durga Prosad 


was under a mistaken impression on the 
point, it is not to be wondered that the 
plaintiffs whocould not haveany personal 
knowledge (the eldest Rani being aged 38 
was not even born then) were under the 
same impression. The defendant in para. 
11 of his written statement filed on the 23rd 
May 1919 pointed out that the khorposh 
grants were made by Raja Udit. In the 
application for appointment of a’ Receiver 
dated the 11th September 1919 the plaintiffs 
stated that from the traditions of the family 
and from such records as have been collect- 
edand examined by their legal advisers it 
appeared that Nanda Kishore ebtained a . 
khorposh grant from Udit and became 
“absolutely severed and separate” from 
the Raja in food, worship and estate. 

Then it is contended that the plaintiffs’ 
case was that the separation of Nanda 
Kishore took place in 1847 and that of Brojo: 
Lal in 1857, but that’after the defendants’ 
Counsel had finished his arguments in the 
Court below, the plaintiffs’ Counsel for the 
first time suggested thatit took place be-- 


-tween 1847 and 1893, and the defendant, 


therefore, had no opportunity of meeting 
sucha case, and that thesame case is made 


“in the 7tb ground of appeal to this Court, 


The plaintiffs, however, by their petition . 
dated the 29th September 1921 asserted 
that their Counsel had been throughout 
consistent as to the statement of the plaint- 
iffs’ case on the point of separation. 

It is to be observed that thedefendant in 
para. 7 of his written statement submitted 
that plaintiffs have always been aware that 
Nanda Kishore and his descendants had or 
have never been separate in estate, food or 
worship from Raja Udit and his descend- 
ants. 

There was no written document of the 
alleged separation in this case, and it is. 
difficult, therefore, to fix the exact time. A 
disruption isalleged to have taken place 
with Nanda Kishore in. 1847, it went on for 
along time—and it is certainly open to the 
plaintiffs to refer to the documents, state- 
ments and conduct subsequent.to 1847 to 
support the case of separation in 1847. 

The.third issue was “ were Brojo Lal and 
Nanda Kishore joint with Udit and were 
they dependent members of the Jheria Raj 
family during the lifetime of the seid Udit 
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Narain and the successive Rajasas alleged 
„in the written statement.” The issue was 
. very wide, and the Trial Court also decided 

the question whether Nanda Kishore was 
. separate from Udit and his successors. In 

any case the documents upon which the 
plaintiffs relied to prove separation were 
filed, and the plaintiffs’ witnesses were ex- 
- amined before the defendant was called 
upon to meet any @ase. So the defendant 
knew what he had to prove before he began 
to adduce evidence, and we do not think 
that the defendant has been prejudiced in 
any way. We now proceed to consider the 
evidence. 
: {Here His Lordship went exhaustively into 
the evidence as to residence, food, marriages 
‘and worship of -Brojo Lal and Nanda 
. Kishore branches and proceeded :—] 
Confining our attention to the period of 
Raja Udit alone, the following facts may be 
taken to be established: (a) Separate resi- 
dence of Tara Kumari and Magan Kumari 
at Puranagarh notwithstanding the re- 
peated requests of Rani Kadam Kumari 
to live in the Rajbati, but Puranagarh 
belonged to the Raj, and the expenses of 


repairs were paid by the Raj, (b) Separate - 


messing, (c) Clothes once given by the 
Court of Wards to.members of Nanda 
Kishore’s branch along with other mem- 
bers of the family including the minor 
Raja, (d) Maintenance (including the cost 
of clothes) paid in cash not. as a matter of 
charity but asa matter of obligation until 
Raja Udit attained majority when he grant- 
ed khorposh mouzahs, (e) Expenses of mar- 
riage, death and religious festivals paid by 
the Raj, (f) No evidence of joint worship, 
(g) Nanda Kishore had some separate pro- 
perties. 

"Bo far as Raja Udit's period is concerned, 
the question of jointness would depend 
upon whether Nanda Kishore can be said 
to have been completely separated though in 
receipt of maintenance and the extraordinary 
expenses. 
the right to maintenance, and the effect of 
K receipt of maintenance as bearing upon the 
question of jointness. 

Maintenance. 

In an ordinary joint Mitakshara family 
the junior members have an interest accru- 
ing by birth in ancestral property, and such 
interest carries with it a right to mainten- 
ance until partition is effected. Such a right 
is arealrightand can beenforced againsta 
stranger, In an impartible estate, however, 
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the junior members donot acquire.an interest 
by birth. There being nojoint ownership 
in the sense of joint enjoyment with a right 
to partition, the question is—has a junior 
member ayy right to maintenance and if 
so, whether under the law or under custom? 

In cases prior to Sarlaj Kuari’s case 
(10) it was held that he has such a right. 
In Naragunty Lutchmeedavamah v. Ven- 
gama Naidoo (34), Lord Kingsdown ob- 
seived “that a Polliam isin the nature of 
a Raj. It may belong to an undivided 
family, but it is not the subject of partition; 
it can be held by only one member of the 
family at a time, whois styled the Polliger, 
the other members of the family being en- 
titled to a maintenance or allowance out of 
theestate”. In Baboo Beer Pertab Sahee v. 
Maharajah Rajendar Pertab Sahee (35). 
Sir James W. Colvile said that the Hunsa- 
pore: Estate was an “impartible Raj and by 
family custom descended on.the death of 
each successive Raja to his eldest male heir, 
according to the rule of primogeniture, who 
took the whole, subject to the obligation of 
making to the minor members of the family 
certain allowances by way of maintenance.” 

In Stree Rajah Yanumula Venkayamah v, 
Stree Rajah Yanumula Boochia Venkon- 
their Lordships ohserved with 
reference to grants of portion of the impar- . 
tible estate “these grants by way. of main-` 
tenance are in the ordinary course of what 
is done by a person in the enjoyment of a 
Raj, or impartible estate, in favour of the 
junior members of the family; who, but for 
the. impartibility of the estate, would be 
co-parceners with him.” 

In Sivagnana Tevar v, Periasami (7) Sir 
James Colvile spoke of such rights and 
interest in respect of maintenance and 
possible rights of succession as belong to 
the junior members ofajoint Hindu family 
in the case of a Raj or other impartible 
estate descendible to a single heir. 

In Sartaj Kuari’s case (10) the High 
Court said that “the contingency of sur- 
the right 
to maintenance in a sufficiently substantial 
form to preserve for them a kind of dormant 
co-ownership.” 

-It appears, therefore, that before Sar taj 
case (10) the junior members’ 
right to maintenance from an impartible 


(34) 9 M. I. A. 66 at p. £6; 1 W. R. P. O. 30; 1 Suth. 
P. C.J. 460; 1 Sar. P. O. J. 826; 19 E. R. 666, 

(5) I2 M.I A. at, 18; 9 W.R P.O. 15; 2 Suth. P, 
©, J, 114; 2 Sar. P. Q. d, 348; 20 E, R. 241 
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estate was recognised, and such right 
seems to have been based upon the very 

- nature of an impartible estate, viz., that 
one person was to hold the estate and the 
others were entitled only to maintenance. 

But after it was laid down in Sartaj 
Kuari's case (10) and in the Ist Pittapur 
case (22) that there is no co-parcenary in 
an impartible estate, the right of the junior 
members to maintenance under the law was 
expressly negatived in two cases. 

In 2nd Pittapur case (23) it was held 
that apart from custom and certain re- 


lationship to the holder of an impartible . 


estate, the. junior members of the family 
have no right to maintenance out of it. After 
referring to a passage in Mayne’s Hindu 
Law, viz., “Those who would be entitled to 
share in the bulk of the property are entitled 
to bave all their necessary expenses paid 
out of its income,” their Lordships observed 
(page 153*) “it follows that the right to main- 
tenance, so far as founded on or inseparable 
from the right of co-parcenary, begins where 
co-parcenary begins and ceases where co- 
parcenary ceases,” and after referring to 
certain exceptions (cases of disqualified 
persons, and cases of personal relationship) 
their Lordships observed(page 154*): “An im- 
partible zemindari is the creature of custom, 
and it is of its essence that no co-parcenary 
exists. This being so, the basis of the 
claim is gone, inasmuch as it is founded on 
the consideration that the plaintif is a 
person who, if the zemindari were not im- 
partible, would be entitled as of right to 
maintenance.” 

In that case the claimfor maintenance was 
sought to be enforced against the estate in 
the hands of the donee (the respondent) who 
had got the estate under a Will from the 
late Raja; no custom was alleged, nor was 
any claim based on personal relaticnship. 
In the next case, Maharajah of Joypore 
v. Vikrama Deo Garu [Joypore case} (36), 
however, the claim was not against a donee, 
but by a son of the brother of the Maharaja 
against the son of the Maharaja(the holder 
of the estate), and their Lords} ips followed 
the above decision in the 2nd Pittapur 
case (23) that apart from custom and 
certain near relationship to the holder, 
the junior members of the family ofa 
zemindar entitled to an impartible zemin- 


(36) 52 Ind. Cas. 333; 24 O. W. N. 226; 37 M. L.J. 
188; 21 Bom. I». R. 930; 10 L. W. 436; 17 À. L. J. 1011; 
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dari. have no right to maintenance out of 
it, and remanded the case for enquiry 
into the question of custom of mainten- 
ance. These two cases, therefore, laid down 
that there was no right of junior members 
to maintenance apart from custom, 
. The 2nd Pittapur case (23), however, was 
considered by their Lordships in Baijnath 
Prasad Singhv. Tej Bali Singh (37) and Lord 
Dunedin observed as follows:—‘It must be 
always remembered that the claim for main- 
tenance as put forward wasmade not, against 
the head of the family of which the claimant 
was amember, but against the donee, who on 
the claimant's own allegation was a stranger 
to the family. It obviously could not, there- 
fore, succeed unless it was of the nature of 
areal right. Now it could only be of the 
nature of areal right, no proceedings hav- 
ing taken place before the estate got into 
the hands of the donee, if the maker of 
the claim had before. that event been a 
person who was in some way an actual co- 
owner of the estate, and any observations 
which goto the question of maintenance 
apart from the question of real right may 
be treated as obiter dicta. The decision, 
therefore, was the logical òutcome of the 
decision in the Sartaj Kuari's case (10).” 
Itis contended on behalf of the defend- 
ant that Lord Dunedin who delivered the 
judgment in the 2nd Pittapur case (23) 
himself treated the “observations which go 
to the question of maintenance apart from 
the question of real right” as obiter dicta, 
with the result that the rule laid down in 
that case with respect to the right to main- 
tenance (apart from the question of real 
right) is no longer law. It is true, the 
ground upon which the 2nd Pittapur case 
(23) was distinguished in -Baijnath’s case 
(37) viz., that the claim in the former was 
against a stranger (the . donee) does not 
apply to the Jeypore case (36), where it was 
made against the head of the family. The 
Jeypore case (36) was cited in argument in 
Barjnath’s case (37), but it is not referred 
to in the judgment. But the Jeypore case 
O merely followed the 2nd Pittapur case - 
23 


In Baijnath’s case (37) the question related 
to succession to an impartible estate and not 
to maintenance of junior menibers, but the 


(87) CO Ind. Cas. 534; 25 O. W. N. 564; 43 A. 228; 33 
©. L. J. 388; 19A. L. J. 317; 40 M. L. J. 387; (1921) 
M. W. N. 200; 2 P.L, T. 257; 23 Bcm. L. R. 654; 4 
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question of maintenance which was decided 
inthe 2nd Pittapur case (23) had to be 
considered in Baijnath’s case (37) be- 
cause some of the principles upon which 
the question of maintenance was decid- 
ed, stood in the way of deciding the ques- 
tion of succession, 

Now in Baijnath’s case (37) Lord Dune- 
din pointed out that as no proceedings had 
taken place before the estate got into the 
hands of the donee [in the 2nd Pittapur 
case (23)] the claim for maintenance 
could only be of the nature ofa real right 
if the maker of the claim had before that 
event been a person who was in some way 
an “actual co-owner of the estate’. The 
observations apart from those which go to 
show that the junior member is not an 
actual co-owner of the estate (in which case 
his right would have been a real right) are 
obiter dicta; in other words, those observa- 
tions which go beyond what was necessary 
to show that a junior member is not an 
actual co-owner of the estate and was ac- 
cordingly not entitled to enforce his right 
against a stranger were not necessary for 
the decision ‘of the case. The Counsel for 
the plaintiffs contends that what was said 
on subjects other than real right refers to 
observations in connection with the right 
of person entitled to maintenance under spe- 
cial texts or because of personal disqualifica- 
tion. But these were not the only observations 
which were obiter dicta. There were other 
observations in the 2nd Pittapur case (23) to 


the effect that the right to maintenance “so 


far as founded-on or inseparable from the 


rightof co-parcenary, begins where co-parcen- ` 


ary begins and ceases where co-parcenary 
ceases’. Those and similar observations 
were not necessary for the decision of the 
case; and Lord Dunedin in Baijnath’s 
case (37) while reviewing the decisions 
was pointing out that they recognised a 
right of survivorship in the junior mem- 
bers in an impartible estate, and accord- 
ingly said that the observations in the 2nd 
Pittapur case (23) apart from the question of 
real right may be treated as obiter dicta, 
“It is to be noticed that if a junior member 
-hag‘no right to maintenance, it.could not be 
made a real right by any proceedings. It 
, seems, therefore, though it cannot be said 
to be absolutely clear, that the rule laid 
‘down ‘in the znd Pittapur case (23) as to 
ı there being no right of maintenance in an 
‘impartible estate (apart from custom and 
apart from special texts and rerscnal dis- 
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qualification) has.been modifiedin Baijnath's 
case (37). ~ - ei 
Reliance was placed on behalf of the. 
plaintiffs upon certain decisions in support 
of the contention that even separated mem- 
bers may get maintenance, and that the 
receipt of muintenance, therefore, does not 
show jointness. The first case is the Kachi 
Yuva Rangappa Kalakka Thola Udayar v. 
Kach Kalyana Rangappa Kalakka Thola 
Udayar [Udayarpalayan case] (38) where 
the suit was by a descendant of the third 
son of the istemrar zemindar for partition 
of the estate (alleging that it was partible) 
and, in the alternative, for possession of the 
estate ifit was found to be impartible, and as 
a further alternative for maintenance. There 
had been previous suits for maintenance by 
other persons in the plaintiffs’ branch of the 
family which were decreed or compromised. 
The defendant pleaded that the estate was ` 
impartible and the junior members were 
entitled to and were getting maintenance. 
The Trial Court held that it was partible 
property and overruled the plea of limita- 
tion on the ground that the other members 
by receipt of maintenance were participat- 
ing in the property, on which the High 
Court held that the property was impartible 
and allowed maintenance to the plaintiff. 
On appeal, the Judicial Committee upheld 
the decree of the High Court. [See Kachi 
Kaliyana Rengappa Kalakka Thola Udayar 
v. Kachi Yuva Rangappa Kalakka Thole 
Udayar [Udayarpalyam case (39)]. The 
plaintiffs relied upon the fact stated in 
the judgment of the Trial Court [The 
Udayar Palayam case (38)], viz., “It does not 
appear that plaintiffs’ father lived with the 
family of the zemindar at any time”. But 
that the fact of separation in living did not 
affect the question of succession would 
appear from the next sentence, viz., “Istemrar 
zemindar’s successor Muthu was living sepa- 
rately in Sriramgam before he succeed- 
ed to the zemindari”, and the High 
Court in dealing with the question of 
nearness of blood as determining the order 
of succession observed (page 609)* “in an 
undivided family, like the present, nearness 
of blood is immaterial”. So notwithstand- 
ing the fact that the plaintiff or his father 
lived separately, and that there was con- 


stant litigation’ with the zemindar, the . 

(38) 24 M. 562; 11 A. L. J. 191. 

(39) 28 M, 508; 32 I. A. 261; 20. L. J. 231; 15 M. L. 
J. 312; 10 ©, W. N. 95; 1M. L. T. 12; 2 A. L. J. 845;.7 
Bom. L. R. 907; 8 Sar.P. O. J. 855 (P. O0). 
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amily was still considered as undivided, 


and the ‘case, therefore, cannot be treated. 


as one in which a separated member got 
maintenance. J 

In Himmatsing v. Ganpatsing (40) it was 
held that a suit for maintenance out of 
ancestral estate by a Hindu son lies against 
his father where the property in the hands 
of the latter is impartible. The son was 
disowned by the father but was held to be 
legitimate. The case was followed in 
Ramchandra Sakharam Vagh v.*Sakharam 
Gopal Vagh (41) (one’ of the Judges ‘with 
great reluctance) where the father was in 
enjoyment of a political pension which was 
held to be impartible. In that case the son 
was turned out, not separated. 

It may be pointed out that the High Court 
did not in the first case discuss the ques- 
tion of maintenance, as the defendant did 
not dispute the plaintiffs right to mainten- 
ance. The fact is that before the 2nd Pitta- 
pur case (23) no one questioned the right of 
junior members to-maintenance in an im- 
partible estate. 

But even assuming that the junior mem- 
bers have no right to maintenance under 
the law, we have to consider the question 
of their right to it under custom. That 
they may have such right under custom is 
recognised in numerous cases, and in 
the 2nd Pittapur case (23) itself. In 
that case, Lord Dunedin observed at 
page 154* :—“Just as the impartibility 
is the creature of custom, so 
may and does affirm a right to mainten- 
ance in certain members of fthe family. 
No attempt has been, as already stated, 

-made by the plaintiff to prove any special 
custom in this zemindari. That by itself in 
the case of some claims would not be fatal. 
When.a custom or usage, whether in regard 
toa tenure or a contract or a family right, is 
repeatedly brought to the notice of the 
Courts ofacountry, the Courts may hold that 
custom or usage to be introduced into the 
law without the necessity of proof in each 
individual case....In the matter in hand 


their Lordships do not doubt that the right 


of sons to maintenance in an impartible 
zemindari has been so often recognised. 
that it could not be necessary to prove the 
custom in each case. It is this- which will 
explain the reference to rights of mainten- 
ance in cases decided subseqnent to the 


(40) 12 B H. C. R. 94. j 
(41) 2 B. 319; 2 Ind. Jur. 787; 1 Ind. Dec. (x, s.} 658. 
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decision in the case of Sartaj. Kuari -y. 
Deoraj Kuari (10). In Raja Ydrlagadda, 
Mallikarjuna Prasada. Nagadu. v. - Raja 
Yarlagadda Durga Prasada Nayaču (8) the, 
judgment says “As to the zémindari estate, 
the Board held that it was impartible.. 
and the consequence is that the plaintiffs, 
as the younger brothers of the zemindar. 
retain such right and interest in’ respect of. 


maintenance as belong tothe juniormembers: 
ofa Raj ot other impartible éstate.descend-, 
ible toa single heir.” But. their Lordships- 
may agree here with what was said by the, 
Court in the case of Nilmony Singh. Deo. 
v. Hingoo Lall Singh “Deo. (42): ‘We, 
can find no invariable: or certain custom 
that any below the first generation from 
the last Raja can claim maintenance as of 
right.” 

In the case before us; it is not disputed: 
and in fact it is proved, that Nanda Kishore. 
and Brojo Lal (the brothers of Raja Udit): 
and their descendants have been getting. 
maintenance in cash or by grants of land. 
all along. On behalf of the plaintiffs, it is. 
contended that they got maintenance under. 
a family custom. On behalf of the defend- 
ants it is contended that even if it is under 
a custom it does not affect their right to- 
it. i 


It is true that once it is held that the 
holder of an impartible estate. can give 
away the estate by transferinter vivos or by, 
a testamentary disposition, he can destroy. 
any right of maintenance which the junior 
members may have unless it is made a real. 
right. But the same may be said. of the’ 
right of succession. That, however, by 
itself would be no ground for holding that. 
the junior members have no right of suc-` 
cession. The question of the right to main-- 
tenance or to succession would have.to be; 
considered only in cases wheré the. estate. 
has not been given away toa stranger. and 
is vested in a member of the family accord-` 
ing to the law of succession. If a junior. 
member's right to maintenance is based, 
upon law, there would be no difficulty in, 
holding that the receipt of maintenance. 
shows jointness, because that is the only. 
way in which he can participate in the” 
family property (the impartible estate), But - 
assuming that a junior member has no 
right to maintenance under the law, the’ 
point for consideration is whether his right 
to it under custom is any indication of joint- ; 
ness. ms, cay 
(42) 5 0, 256 at p. 259; 2 Ind, Deo, (N, 8.) 773, | 
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An impartible estate is a creature of 
custom, and the right of junior mem- 
bers to maintenance is slso under the 
same custom. Now, custom has origin in 
an agreement by which the members agree 
that one of them (the eldest) in certain 
order of succession should hold the estate, 
the other members*being entitled to main- 
tenance. In Rao Kishore Singh v, Gahen- 
bai (26) Lord Atkinson observed :—‘No 
doubt one of the ways in which impar- 
’ tible estates may originate is by. independ- 
ent chiefs or feudatories exercising almost 
autocratic powers, being graduallyin course 
of time reduced by a paramount power 
to the position of ordinary zemindars; 
but these impartible estates may also owe 
their origin to family arrangements fol- 
lowed up in practica for many generatiang, 
whereby it was originally agreed that the 
family property should be impartibleand be 
held and managed for the benefit of the 
. whole family by a single member at a time in 
a certain order of succession, the other mem- 
bers being entitled to maintenance only, 
without any power of interference with the 
management.” 

There is nothing to show that the Jheria 
Rajas were independent Chiefs orfeudatories 
exercising autocratic powers, at any time. 
Although the Chiefs in the jungle mahals 
before the British Government exercised 
semj-sovereign powers, there is evidence 
that the Raja of Jheria was Subordinate to 
the Raja of Pachete, the principal zemindar 
in Manbhum. The latter portions’ of the 
observations referred to above would, there- 
fore, apply to anzimpartible estate like the 
Jheria estate. 

An impartible estate is by its very nature 
incapable of common enjoyment or being 
thesubject of co-ownership and in that sense, 
of course, there can be no jointnessin estate. 
But the receipt of maintenance (whether 
under the law or under custom) may in the 
absence of other circumstances be the only 
mode in which jointness in estate (in a limit- 
ed sense and in so far as is consistent with 
an impartible estate) be kept up in an im- 
partible estate. 

It is difficult to see, how else the junior 
members can in some cases keep up joint- 
The junior 
members cannot compel the holder of the 
estate for the time being to allow -them 
to reside with himin the same mess and 
worship which might be inconvenient to 
both parties, and if the junior members are 
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separate in mess and worship while con- 
nection with the estate is kept, up by 
receipt of maintenance, the question arises 
whether, in the absence of other circum- 
stances, the mere fact of separate mess or 
worship would constitute such a separa- 
tion as would bar their. right to suéces- 
sion. In the lst Piltapur ..case (22) the 
adopted son quarrelled with the Raja 
and ceased to reside with him. The 
Raja gave him some moveables and money 
for the expenses of his marriage and 
Rs. 2,000 per month for his maintenance. 
That evidently was not considered to 
constitute separation, because, if it was, it 
would have been unnecessary to consider 
the question whether the Raja had power 
to make a testamentary disposition of the 
estate, or to refer to Sartaj Kuari's case 
(10). It was no doubt held that the co- 
parcenary between the Raja and the adopt- 
ed son was “not admitted but the contrary is 
held.” That meant (as observed in Protap 
Chandra v. Jagadish Chandra| Dalbhum case] 
(43) that by reason of the decision in Sartaj 
Kuari’s case (10) the co-parcenary (which 
under the Mitakshara Law is created by 
birth) did not exist, as a matter of law, 
between the Raja and the adopted son. 

In the judgment of the High Court in 
Mohesh Chunder Dhal v. Satrughan Dhal 
(44) Ghose and Gordon, JJ., observed as 


follows :-—“ Although Kamala Kant, when . 


he succeeded to the Jambuni Raj, practi- 
cally separated from the Ghatsila branch 
of the family, yet, as a matter of law, he and 
his son Nityananda still continued to, be 
joint in estate with the Rajas of that branch. . 
The fact that after he. succeeded to the 
Jambuni estate, he continued to hold four 
mouzahs. on account of maintenance; that 
on his death two of them were possessed 
by his son Nityananda and two by his son 
Mangobinda and also that on the demise 
of Nityananda one of these mouzahs passed 
to his son Jagjiban, and to others...were 
assigned to him for maintenance by Ram 
Chandra II in 1884, are all inconsistent 
with the supposition that the Jambuni 
branch had separated in estate from the 
Ghatsila branch.” The question, however, 
was not seriously pressed in the High 
Court by the defendant, and the question 
was not raised at all before the Judicial 


(43) ne ee 886; 40 C. L. J. 33h at p. 339; A. I. 
R. 1925 Cal. 

(14) 29 ©. Hs ‘at pp. 346, 347; 29 I. A. 62; 6C. WN. 
459; 4 Bom. L. R. 372; 8 Sar. P, Q. 238 (P. a), 
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In the case of Harpal Singh v. Lekhraj 


Kunwar (45) where a number” of villages 
were appropriated for the maintenance of 


the junior members of the family (some of. 


which were sold and the members of the 


family had, therefore, ex-proprietary rights. 


therein) the Allahabad High Court (Stanley, 
‘C.J.,and Banerji,J.,) held (pp. 408-409*) that 
“the members of the family are, therefore, 
_ still jointin estate, though they are separate 
in food and worship. Whatever be the 
rights of the family in these villages, they 
form part of the estate, and if the junior 
branches become extinct will revert to the 
head of the family.” The case went up 
to the Privy Council, but this portion of the 
judgment was not referred to, though the 
judgment was generally upheld (See Lekhraj 
Kunwar v. Harpal Singh (46).] 

In the judgment of the High Court in 
the case of Protab Chandra v. Jagadish 
Chandra (48) (a case relating to the Dhal- 
bhum estate now pending in appeal before 
the Judicial Committee) it was observed 
(page344t) “according tocustom the members 
of the joint family not only got mainten- 
ance, but education and marriage expenses 
also, so that there was actual enjoyment 
by the members of the family so far as was 
consistent with the impartibility of the 
estate,” and a distinction was drawn be- 
tween “jointness” in factand “co-parcenary 
in law” (see page 3397). But the case related 
tosuccession, and not to maintenance. It 
was found by the Trial Court that the 
defendant was joint in estate with the Raja, 
the defendant did not press his objections 
to the finding and there was ample evidence 
in support-of. it. 

The question has never been specifical- 
ly raised nor decided by the Judicial Com- 
mittee. 

. The plaintiffs strongly relyupon the Telwa 
case (19). 
ity between that case and the present, but 
there are some important points of differ- 
ence aso. In the Telwa case (19). as 
well asin the present, there was separate 
residence and mess. But the separation 


(45) 30 A. 406; 5 A. L. J. 425; A. W. N. (1908) 165. 

(46) 13 Ind. Cas. 269; 39 I A.10; 34 A. 65:15 C. 
L. 3.72 11M. L. T. 1; (1912) M. W. N. 16:9 AL, 
J. 40; 16 ©. W. N. 217; 14 Bom. L. R 33; 23M. L.J. 
1(P. C). 
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vie 


int those respects in the Telwa case agp 


took place under circumstances different, 
from those in the present. In that case 
it was found that Bhuput was a man- 
of licentious habits, who made himself ‘a ` 


a 


nuisance to his brother Ranjit and created’ *:* 


a scandal by introducing mistresses: into 
and it was in 
consequence of this that Ranjit executed 
the maintenance grant to enable him to’ 
start a separate establishment. Bhupat’ 
thereupon himself built a separate house, 
a Tulshi Pinda and a separate Thakurbari. ' 


The separation took place at the time the: ~ 


khorposh grant was made, (in 1879), and the ' 
subsequent conduct was relied upon as 
evidence of separation. In the present case, 
it is true, Rani Tara Kumari refused to 
return to the Rajbati notwithstanding the: 
repeated requests of Rani Kadam Kumari, 
and lived separately at Puranagarh all 
along. But Rani Tara Kumari or’ Nanda’ 
Kishore did not build any separate house. 
Puranagarh was the old family residence:’ 
it belonged to the Raj, the cost of repairs 
was borne by the Raj (except fon one 
occasion) and if any house. was built it 


was at the expense of the Raj. In 
the Telwa case (l9) there a perpetual 
mokarrari grant—a grant in ‘excess of 


the usual maintenance grant (for life) 
to junior members and the grant appears 


to have been made by Ranjit who was. - 


displeased with the conduct of Bhupat, 
and with a view fo separate him. In the 
present case Nanda Kishore also set up a 


perpetual mokarrari grant, butit was found . 


by the Courts to bea grant for life only, 
Nanda Kishore was getting maintenance 
allowance in cash from 1837 and Raja Udit 
made a khorposh grant of mouzahs instead 
of: the cash allowance, in 1850. It was not 
made with aview to separate Nanda Kishore, 
because he was separate in mess and resi- 
dence from 1837. In impartible estates 
junior members get maintenance, but they 
are ordinarily grants for life. It was held in 
Rameshar Bakhsh Singh v. Arjun Singh (47) 
that when a grant for maintenance is made 


“to ajunior member ofa joint family it is 


prima faciethe intention that the gift should 
be for hfe. In Beni Pershad Koeriv. Dudh- 
nath Roy (48)a grant “in lieu of mainten- 
ance” was held to be prima facie resumable 


(47 28I. A.1; 23 A. 194; 7 Sar. P. O. J. 804 (P. ©). 

(48) 261. A. 216 at p. 220;27 O. 156 at p. 161; 4 
O. W. N. 274; 7 Sar. P. O, J. 580; 14 Ind, Dec. (x, 5.) 
103 (P. O.), p 
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on the death of the grantor. In Tituram 
Mukerji y. Cohen (49) in which the khorposh 
grant to Nanda Kishore was considered, 
the grant was held by the High Court and 
the Trial Court atthe most to be for the 
life of the grantee, and the Judicial Com- 
mittee (at page 217*) agreed in the conclu- 
sion, If, therefore, the grant is perpetual 
it is in excess of their rights and may 
indicate an intention to separate the junior 
member from the family, An impartible 
Raj may not be partitioned, but a portion 
of the estate may be given by the owner of 
the impartible Raj toa junior member in 
consideration of his giving up all his rights 
whatever they may be,and evidently the 
mokarrari grantto Bhupat by Ranjit which 
was made in order that he might start a 
separate establishment was so considered 
in the Telwa case (19) as there could be 
no separation in estate in any other sense, 
there being nothing toshow thatthere was 
any property other than the impartible estate. 
On the other hand, a khorposh grant may be 
made to a junior member in recognition of 
his right to maintenance (whether under the 
law or undera custom) as a member of the 
‘family, and in such a case it cannot be said 
that there is complete separation. 


Bhupat built a Tulshi Pinda and a sepa- 
rate Thakurbari. In the present case, the 
Tulshi Pinda existed at Puranagarah from 
before, presumably from the time of the 
ancestor of Raja Sangram, and the Siraghar 
probably existed from before as it is not 
proved that Nanda Kishore built any Tha- 

. kurbari, though it was the plaintiffs’ case 
that he did so. Bhupatin his written state- 
ment alleged that ‘‘ besides the khorposh 
grant out of the joint property, the junior 
members were entitled to obtain the ex- 
penses of marriage, Sradh and other similar 
ceremonies and all other necessary expenses 
from the income of the said property in the 
hands of the holder of the estate for the 
time being.” It was found, however, on “in- 
contestable evidence” that he did not get 
any, and that the expenses of the marriage (of 
his grand-daughter) were defrayed by Bhupat 
by borrowing money and not by Ranjit. 
The observation that “the defendant's writ- 
ten statement having regard to his evidence 
aud to- the findings of the Court below was 
instructive” shows that importance was 

(49) 33 C. 203 at p. 209; 32 I. A. 185; 2 O. L. J. 403; 


9G. W. N. 1073; 15 M. L. J. 379; 7 Bom. L, R. 920; 3 
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attached by their Lordships to the said 
circumstance. In the present case so far as 
the documentary evidence is obtainable, 
Nanda Kishore's family used to get extra- 
ordinary expenses such ason occasions of 
births, deaths and marriages (some of them 
being celebrated at the Rajbati), and during 
Raja Durga Prasad’s time they used to get. 
other expenses also. It may bethat Nanda. 
Kishore got the extraordinary expenses 
under a custom, and it does not appear. 
whether there was any such custom proved 
in the Telwa case (19). But the fact remains 
that the defendant in the Telwa case (19) 
set up a practice and failed to show that 
he got any extraordinary expenses. In the 
present case Nanda Kishore’s family did 
get such expenses. 

In the Telwa case (19) the defendant 
Chaturbhuj (son of Bhupat) in a critninal 
case asserted that he. was “separate” from 
Ranjit. That. statement was no doubt 
made in 1905 long after the mokarrari patta 
which was granted in 1879 but the statement 
was used to support the separation in 1879. 

In the present case Nanda Kishore 
referred to “ my garh” or “ separate. garh ” 
and used other similar expressions, but they 
had reference only to separate residence. As 
for the statement by Nanda Kishore and 
Abodh Behary in the mortgage bond dated 
the lst April 1891 that Tisra and Golokdihi 
were granted by the “ Jheira Raj family” 
we have already dealt with it. 

The Judicial Committee observed in the 
Telwa case (19) that the only issue in the 
case ‘was one of fact, namely, the issue 
as to whether Ranjit and Bhupat separ- 
ated. Upon the facts af the case the 
High Court came to the conclusion that, 
there was no complete separation, the 
Judicial Committee, onthe other hand,’ 
held that there was complete separa- 
tion, in food, worship and estate. No 
new rule of law was laid down in that 
case and we think that the present case is 
distinguishable from it in its facts. In 
the Serampore case (20) also there was 
a mokarrari grant of a village by way of 
maintenance, and the Court found upon. 
the evidence that there was no separa- 
tion in food, worship or estate, It is con-" 
tended on behalf of the plaintiff that 
if enjoyment of maintenance was suffi- 
cient to constitute jointness, it would have’ 
been unnecessary to go into the question 
of jointness in messand worship. That 
is so, and it cannot be affirmed that the mere 
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receipt of maintenance in all circumstances 
is sufficient to constitute jointness. But in 
the absence of other circumstances going to 
show separation, the receipt of maintenance 
indicates jointness.. Whether it does so or 


not would depend upon the circumstances . 


of each case. 

It is contended, however, on behalf of 
the plaintiff that under the family custom 
‘of the Jheria Raj not only Brojo Lal's and 
Nanda Kishore’s branches but persons who 
were admittedly not members ofthe joint 
family and distant relations also used to get 
maintenance. : 


Reference was made on behalf of the 
plaintiffs to the list of khorposhdars annexed 
to the report of Poresh Ghose (Manager under 
the Court of Wards) dated the 21st February 
1869. That document was produced by the 
defendant in order to meet the case made in 
the plaint that neither Nanda: Kishore nor 
Brojo Lal's branches ever ‘got any help 
from the Raj, but, the plaintilfs rely upon 
it to show that besides Nanda Kishore and 

-Kunjo Behari (son of Brojo Lal), under the 
_family custom, separated members and 
distant relations also got khorposh mouzahs., 
The list shows that certain persons Guru 
Prasad Singh, DhanSingh, Ramsingh and 
Mani Nath ‘Singh also had khorposh 
mouzahs, | 


We are, however, unable to hold that 
separated members of the Jheria family got 
khorposh under a family custom for the 
following reasons. In the first place, the 
custom was not set up in the pleadings (nor 
even in the grounds of appeal to this Court), 
and the Court, therefore, had no opportunity 
of investigating who those persons (Dhan 
Singh Babu and others) were, and under 
what - circumstances and by whom the 
grants were made. It is true that a 
few questions were put to Rani Chatura 
Kumari about some khorposhdars but no’ 
custom was set up nor was any issue raised 
with regard to it. Poresh Ghose on being 
cross-examined by. the defendant stated 
that he did not know where those persons 
lived or when the khorposh grants were 
made, but that he entered those grants in 
the “scheme prepared by him” depending 
upon the report which the Raja's mother 
caused to be given by the officers of the 
estate, 
pedigree and there is nothing to show how 
they were related to the Jheria Rajahs ; the 
only thingg.appearing in the evidence is. 


PRAYAG KUMARI-DEBI V. SIVA PROSAD SINGH, 


degrees getting maintenance, 


Their names do not appear in the ` 
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that they were distant relations (see Ex, L 
19), and used to come to Jheria on cere- 
monial occasion. - One of them, Guru 
Prasad, appears from the deposition of 
Raja Rash Behari (in the Pandra case) not- 
to belong to the Jheria but to the Pandra 
family, and he could not possibly belong 
to the Jheria family as marriage is permis-. 
sible between him and the Jheria family. 
Another khorposhdar was Mani Nath Singh. 
of Gandabar, and it appears from the cross-. 
examination of Rani Chatura Kumari, 
that Bara Kumar’s maternal uncle’s house 
is at Gundabar. In the next “place, 
their names appear for the first time in 
1889. We do not find any mention of them: 
in the papers of the Court of Wards during 
the minority of Udit or Rash Behari which- 
indicates that -the grants were made sub- 
sequently, after Rash Rehari became the 
Raja, and he might have made them to 
distant relations as he was entitled to grant 
to any person he liked. Such grants may 
be made to any relation by a Raja; for 
instance, some one connected with the: 
family of his father-in-law or his maternal 
uncle, or even totillegitimate children. The 
grant of khorposh to such persons would’ 
not affect grants made to members of the 
family, as a grant of maintenance may be 
made as a matter of grace and not in re- 
cognition of any right to it. : 

Thirdly, there is nothing to show that the. 
khorsposh grants to Dhan Singh Babu and 
others were made under any family custom.. 
The custom referred to in cases relating to, 
impartible estates is only the custom of the 
junior members of the family within certain 
and the 
mere fact that some Raja made khorposh 
grants to distant relations or even to separat- 
ed members by way of charity‘ cannot 
affect the position of a khorposhdat such as 
Nanda Kishore or Brojo Lal who were en- 
titled as of right to maintenance from their 
elder brother Raja Udit upon whom the 
ancestral estate had devolved. ; 

Lastly, there is a statement in the Court 
of Wards’ papers (Ex. P dated. the 4th 
March, 1861) in connection with the Sradh 
of Brojo Lal, that the zemindar of Jheria is 
bound by family custom to pay any ex- 
traordinary sum incurred by khorposhdars,’ 
It does not appear that in 1861 Dhan Singh’ 
and others were in enjoyment of: the khor-' 
posh grants. Butassuming they werp, there: 
is no evidence that they were ever granted’ 
any extraordinary sums incurred by them 
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on the ocgasion of birth, death or marriage 
(which were granted to Nanda Kishore’s 
and Brojo Lal's branches on numerous oc- 
casions), and that shows that Dhan Singh 
and other khorposhdars were not members 
of the family or khorposhdars in the sense 
in which the expression was applicable to 
Nanda Kishore oreBrojo Lal. The mere 
fact that certain mouzahs were given to 
them (Dhan Singh and others) by way of 
khorposh grants, therefore, does not show 
that they were entitled to maintenance as a 
member of the Jheria family or under any 
custom. j | 


It is contended on behalf of the plaintiffs - 


that custom varies in different families as to 
the persons entitled to maintenance—in 
some only the son, in others descendants 
down to the 3rd generation ; in some the 
grant'enures only for the lifetime of the 
donor or the donee or both; in others it 
descends to male descendants, so that in 
each family the question is whether a par- 
ticular person falls within the limits of 
relationship to which the right is confined. 
In the case of Babuana grants, the descend- 
ants getit from generation to generation. 
That may be so, but in all cases of khorposh 
grants, there is always the possibility of a 
reversion tothe parent estate on the ex- 
tinction of heirs of the grantee, and so far 
as Babuana grants are concerned, they are 
made under a special family custom. 


The plaintiffs also referred to the case of 
Nilmony Singh Deo v..Hingoo Lall Singh Deo 
(42) in which it was held that in the case 
of the impartible Raj of Pachete, there is 
no law or custom under which any one not 
being ason or daughter of a deceased Raja 
can claim of right either maintenance or 
agrant in lieu of maintenance from the 
person in possession for the time being of 
the Raj. That case was relied upon by 
Lord Dunedin in the 2nd Pittapur case (23) 
in support of the view that only the son is 
entitled to maintenance. The Pachete estate, 


however, is governed by the Dayabhaga. See. 


Nilmony Singh Deo v. Baneshur (50) where 
it is stated that “this family .is absolutely 
governed by the Dayabhaga.” It is unneces- 
sary, however, in the present case to discuss 
the question considered in the 2nd Pittapur 
case (23) as to how far the descendants are 
enlitled to maintenance because Nanda 
Kishore was the son of Raja Sangram Singh 
- and the’brother of Raja Udit,and Nanda 


(50) 40, 91 at p. 93;.2 Ind, Dec. (N. s.) 59. 
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Kishore died in 1915, only one year before 
the death of Raja Durga Prasad, with whom 
he was admittedly in commensality at any 
rate for sofhetime before his death. He 
was, therefore, entitled to maintenance in 
any case. 

For’ all these reasons, we are unable to 
hold that the plaintiffs have proved any 
custom under which separated members 
of the Jheria Raj family are entitled to get 
maintenance from the estate. 

-The question, therefore, is whether the 
receipt of maintenance under the circum- 
stances of the present case shows jointness, 

As already stated, Nanda Kishore was 
residing separately but at Puranagarh 
belonging to the Raj, the costs of repairs 
of houses being paid by the Raj. He was 
messing separalely;.but that was in con- 
sequence of his residing in a separate house 
at Puranagarh. He, however, received his 
maintenance and clothes from the Raj and 
expenses on occasions of marriage, death 
and religious festivals from the Raj. It 
cannot be said, therefore, that he was com- 
pletely separate in food from the Raj. Raja 
Udit made the khorposh grant not with a 
view toseparate him, because he was al- 
ready living separately, but in lieu of the 
maintenance paid in cash. “All these he 
got not by way of charity, but as of right 
and we have found that no custom has been 
proved of a person not amember of the 
family being entitled to extraordinary ex- 
penses. : 

In these circumstances, we are unable 
to hold that there was complete separation 
during the time of Raja Udit. 


It is true as pointed voutin Moolji Lilla 


‘v. Gokuldas Vulla (51) that even in the case 


ofa separated family, blood relationship 
within certain degrees imposes a moral 
though not a legal duty towards in- 
digent relatives. The support on a liberal 
scale of poor relations and even the payment 
of the expenses of their marriage ceremonies 
are not in themselves without other evi-. 
dence, proofof a joint family. In. Deoki 
Singh v, Anupa (52) their Lordships held 
that the payment of maintenance and ex- 
penses of marriage and other ceremonies are 
not inconsistent with the position of a.sepa- 
rated member and that they are natural and 
probable. But apart from the fact that those 


(51) 8 B. 154 at p. 158; 4 Ind. Dec. (N. s.) 475. 
o 10 0. W. N. 338; 1 M L. T.93; 16 M. L.J 109 
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siderations do not apply to the present case as 
- Nanda Kishore did not getsuch expenses as 
a matter -of social obligation bift as of right. 
And having regard to the suhsequent 
treatment by the successors of Raja Udit— 
the facts that besides granting maintenance 
and expenses of religious festivals some 
marriages and sradhs in the junior branches 
were celebrated by the Raj as a family con- 
cern even during the time of Raja Rash 
Behari and Jaimangal (which isall that a 
junior member can expect in an impartible 
estate) not to speak of the time of Raja 
Durga Prasad who treated the members of 
the junior branches as members of the same 
family, it seems that a living connection was 
kept up between the Raj and Nanda Kishore’s 
and Brojo Lal's branches. We have not 
come across any casein which it has been 
held that in such circumstances there was 
complete separation so as to bar the contin- 
gent right of succession of a junior mem- 
ber to an impartible estate. 
Will, bantannama, khorposh deeds, am- 
mukhtearnaina suit against the Bank etc. 
As already stated, Raja Durga Prasad is 


said to have executed a Will on the 27th. 


August 1915. 

It appears that the draft of a Will was 
sent to Sir Rash Behary Ghose for opinion. 
The draft has not been produced, but 
the letter of Sir Rash Behary dated the 


24th October 1914 to Mr. Smith, Manager: 


of the Jheria estate, Ex. M (28) shows 
that his advice was asked on two points 
particularly and. generally to advise in 
_the matter. The two points related to 
cash, diamonds andother valuable jewel- 
_lery. He’made some suggestions on these 
two points. He also pointed out that the 
provisions in the draft showed that the Raja 
was under the impression that he had not 
absolute power of disposal of everything 
belonging to him, whether moveable, or im- 
moveable but that he had such powers, that 
. the recital in the Will was sure toinvitelitiga- 
“tion as some distant kinsman might come 
forward on the ground that he was joint in 
estate with the Raja or that females are 
excluded from succession or on both those 
grounds. He expressed hisstrong opinion 
that a fresh Will should be drawn up giving 
such interest to the Ranis as the Raja 
thought proper for their natural lives, and 
as to “my knowledge the Raja has no near 
relation whom he would like to succeed to 
- the Raj,” he might give the estate to some 


` PRAYAG KUMARI DEBI V. SIVA PROSAD SINGH. 
cases related to partible estates, these con- 


411 

charitable purpose, and that the Raja should 
by his Will make such dispositions of his 
whole property as he thinks proper, and 
not merely of one-half of the cash including 


< Bank deposits and of his personal jewellery, , 


He said he certainly could not approve of 
the draft Will, and suggested that Mr, Smith 
or Lalit Kishore or both should see him 
with fullinstructions from the Raja. The 
draft, as stated above, has not been pro- 
duced nor the case for opinion, ifthere was 
any: Mr. Smith says the draft cannot be 
found, and Lilit Kishore cannot say what 
became ofit, nor has the Press Oopy-Book 
been produced. 

The learned Advocate-General tried to 
re-construct the draft with reference to the 
letter of Sir Rash Behary and urged that 
the second draft prepared by Lalit Kishore 
(to be referred to presently; was on the 
lines of the draft sent to Sir Rash Behary 
incorporating the suggestioris made by him. 


- We do not think it would be profitable to 


discuss the question as it would: be more or 
less a matter of speculation. 

Lalit Kishore made some pencil notes on 
the margin of the letter (Ex. M-28 (a) 
“Schedule to be prepared of the jewellery.” 
“The Raja Saheb intends to reserve his 
right of making a fresh Will granting’ a 
life-estate to each of the Ranis in succes- 
sion.” Lalit Kishore was asked to make’ 
two drafts one incorporating the suggestion 
made by Sir Rash Behary and the other 
giving successive life-estate to the Ranis, - 
and he accordingly on the llth April 1915 
made two drafts. ° 

In one of them (Ex. Z-265) after stating 
that Perganas Jheria and Joynagar were 
the ancestral zemindart of the Raja and 
that he had other immoveable properties, 
it was provided “After my death whoever 
will be. my successor shall get all those 
properties and there is no necessity for 
making any provisions for it, but a 6-annas 
share of the valuable diamonds and jewels 
mentioned in the schedule appended hereto 
as also of the hard cash or notes that shall 
remain, in my purse, or in the Bank of 
Bengal or in any other Bank at thetime 
of my deathshall appertain to the zemin- 
dari, and whosoever shall get my zemindari 
shall hold and enjoy possession thereof 
and the remaining 10-annas of the said 
diamonds, jewels, notes and cash money 
shall be appropriated by my wives equally 
and they shall have full maliki right there 
in..,......My wives shall, each get Rs. 3,600 
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annually as maintenance” and the main- 
tenance was made achargeon the estate. 

The other draft (Ex. Z-266) gave succes- 
sive life interest to the three Ranis and 


after them “my Sriman—and his sons and , 


grandsons in succession shall be in possession 
and enjoyment in maliki right,” the name 
being leftblank. There was a provision 
that the Ranis otherthan the one getting the 
gadi would get maintenance in the [same 
way as they would have obtained it had the 
Will not been executed. 

This bears a note “settled by me R, Ghose” 
at the top and “The idea not approved by 
the Raja Saheb” at the back of it. 


- The Will said to have been executed by 
the Rajaon the 27th August 1915 is in 
accordance with the first draft of Lalit 
Kishore (Ex. Z-265) with afew additional 
provisions. | 

The Will isan unregistered one, and has 
not been proved in the Probate Court, but 
evidence has been adduced in this case to 
prove its execution. The plaintifis’ con- 
tention is that the signature may be 
genuine (though a signature on blank 

cartridge paper was suggested in cross- 
examination), but that they do not admit 
that the Will was read over and explained 
to the Raja, or that it was executed as a 
Will; aad that the witnesses who spoke to its 
execution had been very largely rewarded 
by the defendant. The attesting witnesses 
were two Pleaders, Charu Chandra Chatter- 
` jee and Sisir Kumar Mitter, Mr. Smith, Kirti 
Bakshi and Kedar Nath Banerji, Charu 
Chandra, Mr. Smith and Kirti Bakshi have 
been examined by the deferdant and K2dar 
Nath Banerji is looking after the plaintiffs’ 
case. It istrue that some of the attesting 
witnesses got large rewards fromthe Raj, 
but the Court below has considered the 
suggestion made on behalf of the plaintiffs 
of the use of cartridge papers signed in 
blank, the evidence of witnesses, and the 
circumstances under which the Will was 
found in the despatch box by Mr. Luby when 
. he cameto Jheria,and has come to the con- 
clusion that the Will was executed by the 
Raja. We see no sufficient reasons for differ- 
‘ing from the finding arrived at by the 
Court below on the point. 

‘Tt is contended that no witness has said 
that the Raja had sufficient testamentary 
capacity at the time of execution, and cer- 
tain authdrities have been cited to show 
that it is necessary to prove it, even where 
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the Will is sought to be used only for a 
But ordinarily the exe- 
cution of a Will by a competent test- 
ator raises the presumption that he knew 
and approved of the contents of the Will, 
if nothing appears to the contrary; and in 
the present case the testamentary capacity 
was not challenged. No objection on the 
point was taken in the Court below nor in 
the grounds ofappeal to this Court. 

- It is pointed out that one of the witnesses 
to the Will, viz., Charu Chandra Chatterjee 
stated that he did not get his fees as the 
Raja died immediately after. The Will was 
executed on the 27th August 1915; and he 
died on the 7th March 1916. 1t is accordingly 
suggested that the Will must have been pre } 
pared shortly after his death. But Charu 
Chandra in the next sentence corrected him- 
selfand said that the Raja got ill immediate- 
ly afterwards, and sohe did not get his fees, 
and having regard to the fact that a draft 
was .sent to Sir Rash Behary and his ad- 
vice was taken and alterations were suggest- 
ed by him, that subsequently two fresh 
drafts were made by Lalit Kishore, and 
the Raja survived the execution by about 
8 months, we do not think that there is any 
force in the plaintiffs’ contention. 

It is contended by the plaintiffs that al- 
though the Will may be genvine, it cah be 
used for a collateral purpose only, and not 
for proving the dispositions made by it, 


-as no Probate has been taken of it from the 


Probate Court, and it is pointed out 
that the defendant himself at one time was 
disputing the Will. ‘ 

Having found that there was no complete 
separation it is unnecessary to discuss ihe 
arguments based -upon the Will as to whe- 
ther defendant was joint with Raja Durga 
Prasad. But this question as well as some 
other questions are discussed by us in 
detail as they have been argued before us. 

The provisions of the Will are relied upon 
by the defendant for-showing that Raja 
Durga Prasad expected that his Ranis | 
would not, but that some one else would > 
succeed him, and that he in this belief 
made a disposition of only a 10 annas share 
of the jewellery cash, etc., and provided for 
their maintenance. : i 

It is contended by the plaintiffs that the 
Will cannot be looked at for such purposes 
because that would be referring to the dis- 
position made by it. 

Under s. 187 ofthe Probate Act, (Suc- 
cession Act?) the Will cannot. be used 
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- for establishing any right as executor or 
legatee. In the present case the defendant 
is not seeking to establish any such right, 
but relies upon the Will only to show 
what the intention of the Raja was with 
regard to his estate. But assuming that 
the Willis admissible in evidence, what 
does it prove? it is pointed out that the 
bequest of only a 10-annas share of the 
jewellery and cash, etc., 
the provision.that the remaining 6-annas 
would form part of the zemindari and 
would go to his successor, and specially 
the charge upon the estate for the main- 
tenance of the Ranis, is inexplicable had 
the Raja any idea ihat the Ranis would 
succeed him. This is a legitimate inference 
from the provisionsoef the Will, but it does 
not necessarily follow, as contended for by 
the defendant, that it was due to the idea 
-on the part of the Raja that the defendant 
Siva Prasad was joint with him. 

It appears that Raja Durga Prasad was 
under the impression that females could not 
-sueceed. He told Kirti Bakshi that females 
did not succeedin Jheria. Not only the 
Raja, but the officers of the estate, Kirti 
Bakshi and other amlas, were of the same 
opinion, and that might have induced him 
to make the Will in that manner. In spite 
. of the advice of Sir Rash Behary 
-to which reference has been made, the 
Raja did not make any disposition of his 
estate. He followed the advice of Sir Rash 
Behary only with regard to cash, notes, etc, 
The only thing he did was to give a 10- 
„annas share of the jewellery, etc., to the 
Ranis and to provide for their maintenance, 
This shows that his only object was to 
_ provide for the Ranis who he believed were 
excluded, and as regards the estate (and 
‘the remaining 6-annas share of the jewel- 
lery, etc.) he allowed the law to take its 
own. course. The draft Willsent to Sir Rash 
Behary, as already stated, has not been pro- 
duced but his letter to Mr. Smith (Ex. 
M-28) would be inexplicable if he was told 
that the defendant or any one else was 
joint with the Raja, and there is no state- 
.ment in any of the drafts orin the Will 
that the defendant was joint with him. ` 

It appears that afterthe death of Janaki 
Prasad, Golap Chandra Sarkar, an ‘eminent 
Hindu lawyer, was consulted by the Raja. 
The opinion of Golap Sarkar was found 


in cne of the boxes -when Mr. Luby went 


to Jheria after the death of Durga Prasad, 
"jt is said to have been filed in the case for 
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mutation of names im the- Collectorate by 
the defendant which (it is contended) shows 
tbat ihe opinion was favourable to the 
defendant. It has not been produced. We 
do not know what facts were stated in the 
case for opinion nor what his opinion was 
In these circumstances, it is useless to 
speculate as to what Golap Sarkar had in 
his mind „when he gaye his opinion. 


Reference is made to the evidence of 
Dr. Brown who came to Jheria to treat 
Raja Durga Prasad for impotency. He 
stated that on his last visit in April 1915, 
the Raja pointed out Siva Prasad as his 
distant relation who would be his successor 
in case of his not having a son, Objection 
is taken to its admissibility in evidence 
as it does not come under any of the clauses 
ofs. 32 of the Evidence Act, not being a 
statement as to relationship. The defend- 
ant relies upon the case of Liyod v. Powell 
Duffryn Steam Coal Co. (53), But that was 
a case under the Workman’s Compensation 
Act,under which compensation is payable to 
a dependent of the deceased, and the ques- 
tion was whether it was the intention of 
the deceased to fulfil his duties as a father. 
It was found that the deceased would have 
brought up the child and supported 
him, and his state of mind was, there- 
fore, relevant. ‘But in the present case, 
the state of mind of Raja Durga Prasad 
cannot be said to be relevant. We do not 
think, therefore, that the decision applies to 
But even if 
admissible in evidence, the. statement by 
Raja Durga Prasad that the defendant 
would be his heir does not necessarily show 
that the defendant was joint with him 
because if the Raja believed in female ex- 
clusion he might have thought that Siva 
Prosad would be his heir. The Raja had 
some mistaken notions about the in- 
cidents of the Raj. In the Luchmipore case 
(25) he deposed that there could be 
no adoption, but the Court held- the 
contrary. He was under the impression 
that females could not succeed—he said so 
to Kirti Bakshi. It appears from Sir Rash 
Bebary’s letter that the Raja was under the 
impression that he had no power of aliena- 
tion. In these circumstances, no clear in- 
ference can be drawn that defendant was 
joint with him from his statement to Dr. 


(53) (1914) A. O. 733 at p. 761; £3 L. J. K. B, 1054; 


- (1914) W., C. & I. Rep, 450; 111 L.T. 328; 588, J. Bi 


80 T, L. R. 456, 
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‘Brown that the defendant would be his 
successor, Tor the same reason the passage 
cited from Phipson on Evidence, 6th Edi- 
tion, page 63 does not help the defendant. 
Besides, there was no statement about joint- 
ness, and Durga Prasad’s treatment of 
Janaki and the members of Nanda Kishore’s 
family might be explained by his belief 
that females were excluded from succession, 
and in any case would not affect the ques- 
tion of an earlier separation if any. 

We are, accordingly, of opinion that, the 
drafts and the Will do not contain any 
clear statement that the defendant was 
joint with the Raja. The estate and the 6- 
annas of the jewellery, cash, etc., were to go 
to the person who would succeed him 
(according to law) and it is, accordingly, 
contended by the plaintiffs that had Siva 
Prosad been intended to be the successor 
there is no reason why his name should 
not have been mentioned in the Will. An 
explanation was given by defendants wit- 
ness Kirti Chandra Bakshi viz., that the 
Raja did not mention the name, because 
Pran Krishna, Krishna Prasad and Jaga- 
nanda were related by marriage to one or 
` other of three Ranis, and if he had named 
the heir, each of the Ranis would press the 
claim of her relation and there would be 
trouble. But Siva Prosad was not married 
to any relation of the Ranis, and if there 
was Golap Sarkar’s opinion that he would 
be the Successor according to law and 
custom, we do not see that there was any 
difficulty in the way of the Raja’s naming 
him as his successor. 

Raja Durga Prasad died on the 7th March 


1916 and within an hour of his death, the - 


name of the defendant was entered in the 
rokars of the Raj. Telegrams were at once 
sent to Lalit Kishore and Mr. Luby, the 
Sub-Divisional Officer of Dhanbad, Lalit 
Kishore arrived at Jheria on the same day 
and Mr. Luby the next morning. Mr. Smith 
says that 3 or 4 days before Raja Durga 
Prasad's death, when his condition became 
hopeless, he saw Mr. Luby as he apprehend- 
ed opposition on the part of Pran Krishna 
and Krishna Prasad, to the succession to 
the Raj. The Deputy Commissioner in his 
letter, dated the 7th March 1916 (the date 
of Raja’s death) informed the Commissioner 
that as there was considerable doubt as to 
the succession he was under s. 29 of the 
Court of Wards Act, taking possession of 
the moveable property and instructing Mr. 
Luby to take the necessary action, keeping 
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on the present manager Mr. Smith as 
manager under the Court of Wards. 

On the arrival of Mr. Luby at Jheria on 
the 8th March, Lalit Kishore put forward 
the claim ofe the defendant and said that 
the Court of Wards had no jurisdiction. 
But Mr. Luby proceeded to make an invent- 
ory of the moveables. Boxes were brought 
out from the inner apartments, a despatch 
box was broken open, and the Will, the 
drafts and Golap Sarkar’s-opinion were 
found. Mr. Luby took with him the Will 
and the opinion. 

The Court below finds “It is clear that 
they apprehenaed opposition from Pran 
Krishna and others as well as from the 
Ranis, although they say that they did not 
apprehend any opposition from the Ranis, 
Mr, Luby did not remove the moveables 
such as cash and jewelleries as he was told 
by Mr. Smith that he would hurt the feeling 
of the Ranis. All the valuables and the 
unopened safes were left on 8th March 1916 
in the custody of Mr. Smith by Mr. Luby. It 
should be noted here that the cash in the 
treasury was notshown to Mr, Luby, and 
Mr. Smith kept it back from Mr. Luby. It 
appears thatthe amlas including Mr. Smith’ 
went on spending the cash in the Treasury 
on behalf of the defendant.” We think that 
this is a correct statement of the position. 


No claims appear to have been put forward 
to the Raj by the Ranis. Invitations for the 
sradh which means also invitations for the 
“Tika pugree” of the successor were issued 
in the name of the defendant to the neigh- 
bouring Rajas, zemindars and relations in- 
cluding the paternal relations of the Ranis. 
The “Tika pugree” ceremony took place in 
the presence of all these relatives and mem- 
bers of the chowrasi gadi. Chuman pre- 
sents were given by the Ranis’ relations and 
the other persons invited. Even the female 
relations of the Ranis came on the occa- 
sion. The installation of the defendant on 
the gadi was celebrated with pomp. It is 
clear that the defendant was installed on 
the gadi without opposition on the part 
of the Ranis or any body else. The defend- 
ant next got mutation of his name in thé 
Collectorate without opposition by the 
Rania. He then proceeded to give large’ 
rewards to those who had helped him in 
securing the succession. 


It is said that the Ranis relied upon the 
Willand it appears from the letter Ex. M 
(13) dated the 19th July 1916 that they 


- aware of its contents. 


Commissioner to 
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wrote to the Deputy Commissioner for the 
Will. Butit does not appear that they were 
‘There is no evidence 
that they had knowledge of the Will before 
the Raja’s death. Kirti Bakshi says that 
he gave information about it. to the Ranis 
“a day or two after the Raja's death.” In 
that letter the Ranis requested the Deputy 
“come and manage our 
property.” b Es 

However that may be, it seems that the 
defendant having secured the Raj was not 
disposed fòr sometime to act according to the 
Will. It is said that ultimately a settlement 
was arrived at through the mediation of 
Lalit Kishore who having stated that a 
heavy duty would have to be paid if Probate 
of the Will was applied for, it was arranged 
that the provisions of the Will should be 
given effect to by means of ‘bantannamas 
and khorposh deeds, that they were, accord- 
ingly, drawn upand shown to the Ranis, 
the word “approved” was written on the 
draft by Krishna Prasad and signed by -the 
Ranis, and that then the deeds were execut- 
ed by the Ranis on the 5th August. 

The plaintiffs’ case was that they were 
put under restraint, had no communication 
with outsiders, that they were in a helpless 
condition, and had no independent advice 
in the matter. So far as the story that 
they were under restraint is concerned, it 
has no foundation, As stated above, .at the 
time of the “Tika pugree” of the defendant, 
their relations both male and female were 
invited and attended it. It is true that they 
were related to Pran Krishna, Krishna 
Prasad and Jagananda also, who were 
siding with the defendant. But there is no 
doubt that the Ranis had ample opportun- 
ity 6f communication with their relations 
and were in constant touch with them. 


“ There are numerous entries in the account - 


books showing that the relations male and 
female of the three plaintiffs were constant- 
ly visiting the Jheria Rajbati after Raja 
Durga Prasad’s death as before, and receiv- 
ing bidai (parting presents) and sometimes 
pecuniary help from the defendant und 
were on friendly terms with him. Some of 
them stayed on fora long time even aftér 


` the installation ceremony was over and 


received bidai. The brother of the second 
Rani was a constant visitor and the account 
-books show that he had a plentiful supply 
of ganja;.and that relations, servants and 
even ladies of their father’s houses were 
frequently coming to Jheria and getting 
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bidai. The plaintiff No, 2 went to her 
father’s house in October 1916 and returned 
in August 1917. Reserved accommodation 


by train was provided for her by the de- 


fendant. Plaintiff No. 1 went to her father's 
house in June 1917 and returned in July, 
When the defendant was married in Fal- 
goon 1323, the Thakurs of Pahardaha, 
Nanyad and Nala (the, relations. of three 
Ranis) and the mother of plaintiff No. 3 
came to Jheria, All these go to show that 
the Ranis since the death of Raja Durga 
Prasad up to the institution of the suit 
had communication and were in touch with 
their relations. The plaintiff No. 1.in her 
evidence set up an absurd story that they 
were not aware of the “Tika pugree” and 
that she thought throughout that she was 
on the gadi—a story which has been rightly 
rejected by the Court below. i 


Tt is contended that the Ranis did not - 


raise any objection to the succession of 
the defendant to the gadi or the mutation 
of his name, because they were fully con- 
scious that the defendant was joint with 
Raja Durga Prasad and was his successor. 
But what was the position of affairs then? 
Mr. Smith, the Manager of the estate, says 
heignored the Ranis. Lalit Kishore the 
Pleader of thelestate, according to Mr. Luby 
was “supporting the candidature of Babu 
Siva Prosad”, Kirti Bakshi, the Dewan, 
Kedar Banerji, the Private Secretary and 
all the other officers of the estate were sup- 
portinghim. Mr. Luby, the Sub-Divisional 
Officer left ail the valuables and the three 
unopened safes in the custody of Mr. Smith, 
and the amlas, including Mr. Smith went 
on spending the cash in the Treasury on 
behalf of the defendant. The defendant 
had control of the papers and account 
books in the record-room. It was widely. 
circulated that the Raja had left a Will 
bequeathing the estate to Siva Prosad. 
Rani Chatura Kumari says she heard, and 
all were saying, that the Raja had be- 
queathed all the properties to Siva Prosad. 
Defendants witness Raja Sham Lal of 
Jamtara . who attended the sradh of Raja 
Durga Prasad says that he heard that the 
Raja had left a Will in favour of Siva 
Prosad. If every one knew that Siva Prosad 


would get the estate under the Will, the- 


question of jointness of separation would 
not be raised by anyone. 
It is true the plaintiff No. 1 in her deposi- 


tion says that when they (herself and ‘the - 


other Ranis) signed the drafts of the bans 


nga 
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Yannama and khorposh deeds they knew that 
the Raja had not made any Will at all, and 
that although Lalit said that the Deputy 
Commissioner had made Siva Prosad malik, 
they did not believe that statement as the 
Raja did not make a Will. These state- 
ments evidently were made with a view to 
deny the genuineness of the Will. But Kirti 
Bakshi informed them ofthe Will a day or 
two after the death of the Raja, and, as 
stated above, everybody said that there was 
a Will, and there is no doubt that the Ranis 
were influenced by it in acting as they did 
at that time, 


. The installation of the defendant on the 
gadi took place on the 19th March 1916, 
and the application for mutation of names 
in the Collectorate was made on the 31st 
March 1916, while Mr. Smith was Manager 


_ or supposed to be Manager under the Court 


of Wards. No objection being raised his 
name was ordered to be registered on the 
Ist June, 1916. 


. The plaintiffs contend that the Court of 
Wards took over possession of the estate 
under Mr. Crawford’s order, dated the 7th 
March, and that the order for mutation 
was obtained while Mr. Smith was in pos- 
session on behalf of the Court of Wards. 
There is no doubt that under the orders of 
Mr. Crawford under s, 29 of the Court of 
Wards Act Mr. Smith was placed in charge 
of valuables by Mr. Luby, but it does not 
appear that the Court of Wards actually 
took over possession of the estate. Certain 
paragraphs appeared in two newspapers, 
“Express” and “Manbhum”’, to the effect 
that the estate had been made over to the 
defendant. The Deputy Commissioner Mr. 
Crawford called upon Mr. Luby to explain, 
and the latter stated that he never made 
over possession to the defendant, but en- 
trusted the property to Mr. Smith, the 
Manager appointed by the Court of Wards 
and that Lalit Kishore was responsible for 
the paragraphs in the newspapers. Lalit 
Kishore denies that he had any hand in the 
matter and the Court below points out that 
there were certain statements which could 


“ not haveemanated from him. But although 


ae 


the Court of Wards did not take actual 


- possession of the estate, Mr. Smith admits 


that there was no collection of rents during 
this time though a few entries in the rokars 
showing realisation of rents from the 


- gemindart during this period were shown 


to us, and we- were told that there is at least 
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one entry of realisation of royalty (not 
printed). The defendant, however, secured 
some letters from the owners of coal mines 
under the estate admitting the defendant 
as the Rajaein possession and got mutation 
of his name in the Collectorate on the basis 
of possession. The Court of Wards does 
not appear to have taken any steps in the 
matter, It seems that the general impres- 
sion was that-the Court of Wards was in 
possession, the defendant took advantage of 
it and got mutation of hisname. There is 
no evidence the plaintiffs had any in- 
formation about the mutation case. But 
even if they had, we do not think it would 
have made any difference. 4 
Mr. Smith admits that the safes were not 
opened till the mutation case was over. 
The plaintiffs alleged that there were 8 
safes. The defendantadmitted that there 
were five. Only one safe, containing 
Rs, 96,700 odd, was opened in the presence 
of Mr. Luby, the other safes, as stated 
above, were not opened, but were sealed 
and left in the custody of Mr. Smith. All 
the safes were not shown to Mr. Luby. 
But although the other safes were supposed 
to be sealed and in the custody of Mr. 
Smith, he admita that the defendant was 
spending money. He says that the sradh 
expenses of Raja Durga Prasad (and the 
“Tika pugree’ expenses) were met from the 
cash in hand under the order of the defend- 
ant. All these would, no doubt, create an 
impression that the Government was sup- 
porting the defendant. The defendant 
then was the absolute master of the 
situation. In those circumstances we 
do not think that any person, far less 
ignorant purdanashin ladies like the 
Ranis, would have ventured to raise any 
claim to the Raj or evén to the self-acqui- 


- sitions. And how could any person venture 


to raise any claim? Raja Durga Prasad 
had treated Janaki Prasad, and Siva Prosad 
also, as members of his family.. The papers 
upon which the plaintiffs rely to show 
separation, dating so far back as 1837, could 
not have been‘collected at the time. The 
doctiments for the defendant with all his 
resources, were being collected, according 
to Lalit Kishore, even when the written 
statemert was being drafted. The ques- 
tions of succession and self-acquisition 
involve many difficult questions of law 
and fact which have been argued, before us 
by eminent Counsel on both sides for over 
three months, How was it possible for the 


, [98 I. O. 1926} 
Ranis to set up any claim then to the suc- 
cession or even to the self-acquisitions, 
specially when everybody said, that there 
wasa Will bequeathing the estate to the 
defendant ? That explains why there was 
no opposition to the “Tika pugree” of the 
defendant by the Ranis or their relations or 
by the Rajas and zemindars who assembled 
on the occasion of “Tika pugree.” The 
plaintifis made a faint attempt to show 
that some objection was raised by the 
Raja of Tundi but the story has been rightly 
rejected by the Courtbelow as false. In the 
then state of things, no objection could. have 
been raised to the succession of the defend- 
ant, and it seems that it was only after Kedar 


Banerji, one of the officers of the estate: 


turned hostile to the defendant that there 
` was any idea of setting up a claim to the 
Raj-or to the self-acquisitions. It appears 
that the plaintiff No. 1 borrowed money from 
the defendant and all the Ranis paid to 
him the rents of the mekarrari tenures which 
they got from Raja Durga Prasad, which 
could be only on’ the footing that the defend- 
ant had succeeded to the Raj. 

‘There i is, however, no question of estoppel 
and the i issue on the point was given up by 
the defendant in the Court below. The 
attitude of the Ranis is explained by the 
_ circumstances referred:to above, and we do 

not attach any weight to the contention 
based upon the fact that the Ranis did not 
get up any claim before the suit was in- 
; sabuke . 
. Succession, ~ ; 
: The principles relating to the suc- 
cession to impartible estates were laid 
down in the Shivaganga’s case (3) the 
leading case on the point. In that case 
the zemindari was conferred by the 

Government upon one Gowery Vallaba 

Taver after the death of the widow of the 

last. holder without issue, the estate having 

escheated to the Government. Oya Taver 


the elder brother of Gowery Vallaba lived © 


at.a different place Padamatoor. Upon the 
death of Gowery Vallaba suits were institut- 
ed by. his widows and daughters against the 
son of Oya Taver who had obtained posses- 
sion of the estate. Their Lordships after 
stating. that the zemindari was admitted to 
be in the nature ofa principality—im partible 
and capable of enjoyment by only one 
member. of the family at a time, and that 
the rule of succession to it was -admitted to 
be that of the general Hindu Law prevalent 
- jn that part of India with “such qualifica- 
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_case is well-established, 


ai 
att 
tions .only as fow from the” ipar nis 
character of the subject” held as follows :—- 

(I) If the zemindar at the time, of 
his death and his nephews were mem- 
bers of an undivided Hindu family” and, 
the zemindari though impartible was part. 
of the common family property one „of. ‘the: 
nephews was entitled fo succeed ` to it, (on. 
the death of his uncle.. 

II) Ifthe zemindar at .the time of hig 
death was separatein estate. from his “bros, 
ther's family, the zemindari would pass ‘to, 
his widows and failing his widows. to a. 
daughter or her descendant, preferably to. 
the nephews, following the course of succes- 
acy ean the law prescribes for’ separate 


STD If the zemindar was generally ` uii- 
divided in estate with his brothers family, . 
but the zemindart of Shivaganga was his 
self-acquired and separate property it was 
descendible like his separate estate to his 
widows and daughters and their issue pre- 
ferably to his nephews though. the latter .as 
coparceners would be entitled to -his. share f 
in the undivided property. 

(IV) In this view (that is inthe last casa) 
the question whether the family were “un- 
divided or divided. becomes immaterial. The 
material question of fact would be whether 
the zemindari was to be treated as.self-ac- 
quired separate property or as part of the 
common family stock, f 

(V) The law of succession follows ` the 
nature of the property, and of a interest. 
in it. ; 
- The rule that property which i is joint: wil 
follow one, and property which is- self- 
acquired or separate will follow -another 
course.of succession, laid down in the above 
“and has „been 
followed in other cases, for instance: “See 
Chintamun Singh's case (4), This -is<-the 
rule applying both to partible and im- 
partible property under the- Mistakshara 
Law, There is no difficulty, « therefore, 
where the property is self- acquired. `l.. 

The question whether succession to ‘an- 
cestral impartible estate is governed: bythe 
principle of survivorship was considered.in 


-the case of Baijnath Prasad Singh vi Rej 
.Bali Singh (37) where Lord : Dunedin zex- 


havstively reviewed the authorities:on: the 


-point. It is, therefore, unnecessary to discuss 
_them in connection with the question of 
-succession. - With regard- to the ‘decisions 


before the case of Sartaj Kuari v..Deoraj 
Kuari (10) his decal came to the follow. 
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ing conclusion “up to this point with 
the single exception of the Tipperah case 
[Neelkisto Deb Burmono v. Beer Chunder 
Thakoor (54)] which as stated was not 
under the Mitakshara Law, the law is 
all one way and seem to affirm these 
propositions (1) the fact that a Raj is 
impartible does nof make it separate or 
self-acquired property : (TI) a Raj, though 
impartible may in fact be self-acquired or 
it may be family property of a joint un- 
divided family: (TII) if itis the latter, suc- 
cession will be regulated according to the 
rule, which obtains in an undivided joint 
family, so far as the selection of the person 
entitled to succeed is concerned, i.e., that the 
person will be designated by survivorship, 
although then, according to the custom 
of impartibility he will hold the “o with- 
‘out the others sharing it.” 


Then came the case of Sartaj Kuari v. 
Deoraj- Kuari (10) “which introduces a 
different line of thought.” The question in 
that case was whether the holder of an im- 
` partible Raj could -alienate without neces- 
-sity. The High Court at Allahabad held 
that he could not. The learned Judges 
said “It must be conceded that the com- 
plete rights of ordinary co-parcenership in 


“the other members of the family, to the . 


extent of joint enjoyment and the capacity 
to demand partition, is merged in, or per- 
haps to use a more correct term, subordinat- 
ed to the title of the individual member to 
.the incumbency of the estate, but the con- 
tingency of survivorship remains along 
with the right to maintenance ina suffici- 


ently substantial form to preserve for them ` 


a kind of dormant ownership.” The Judicial 
Committee reversed that decision. Sir 
Richard Couch observed “Though an im- 
partible estate may be for some purposes 
spoken of as joint family property, the co- 
parcenary in it which under the Mitakshara 
Law is created by birth does not exist” 


Karane 


“the reason for restraint upon alienation ' 


under the Law of Mitakshara is inconsist- 
ent with the custom of ‘impartibility and 
succession according to primogeniture". 
“The property inthe paternal or ancestral 
estate acquired by birth under the Mitak- 
shara Law is, in their Lordships’ opinion, 
so connected with the right to a partition, 
that it does not exist where there is no 


64) HAI A, 523; 12 W, R.P, C. 21; 3 BLL. R, 
P, O. 13; 3.2 Suth, P, 0,4. 243; 2 Sar, P,O, J, 523; 20 
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right to it...... By the custom or usage the 
eldest son succeeds to the whole estate on 
the death of the father, as he would ifthe 
property were held in severalty. It is 
difficult to reconcile this mode of succession 
with the rights of a joint family and to hold 
that there is joint ownership, which is a 


“restraint upon alienation.” 


The decision in Sartaj Kuari’s case (10) 
was followed in the lst Pittapwr case (22) 
which related to the case of an alienation of 
an impartible estate by Will. The learned 
Advocate- General challenged the correctness 
of these two decisions, and contended that 
the holder of an impartible estate has no 
power of alienation at his Will. But the 
decisions are binding upon us, and the 
question is no longer res integra as was 


` pointed out in the Dhalbhum case (43) which 


is now pending before the Judicial Com- 
mittee. Theactual point decided in those. 
two cases doesnot arise in the present. 

The principle of the decisions in Sartaj 
Kuari’s case (10) and the Ist Pittapur 
case (22) was sought to be,applied to the 
case of succession in Baijnath’s case 
(37). Lord Dunedin pointed out that Sir 
Richard Couch in Sartaj Kuart's case 
(10) did not intend that his judgment 
should have any such effect, and that “what 
was decided was that in an impartible Raj. 
there was no restriction on the power of 
alienation by the member of the family who 
was on the gadi and was in possession, in 
respect that there was no such right ofco- | 
ownership in the other members as to give’ 
them a title to prevent such alienation. The 
right of the other members that was being 
considered was a presently existing right. 
The chance which each member might 
have of a succession emerging in his favour 
was obviously outside the sphereof enquiry.” 
The conclusion arrived at was ‘Their 
Lordships are, therefore, of opinion that this 
zemindari being the ancestral property of 
the joint family, though impartible, the 
successor falls tobe designated according 
to the ordinary rule of the Mitakshara Law.” 

It is contended on behalf of the plaintifis 
that Lord Dunedin merely said that the 
successor falls to be designated by survivor- 
ship or “judged by survivorship” which 
goes toshow thatthe principle of survivor- 
ship is to be resorted to only for the pur- 
pose of selecting the successor, and not that 
there is a right of survivorship. It is 
urged that in an impartible estate the right 
of suiro of the junior member is 
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only a notional one. It is difficult to re- 
concile the two principles viz,, non-existence 
of co-parcenary and the right of survivor- 
ship. But as pointed out in a recent Madras 
ease, however, unreal such right be for the 
purposes of actual ownership of the estate 

itself and preventing alienation, it is still a 

real right and gives a right of succession 

by survivorship. The successor is to be 
selected from a class each of whom must 

“have a right of survivorship. Then the 

observations throughout the. judgment in 

Baijnath's case (37) were .directed to 

show that the decisions both before 

and after Sartaj Kuari’s case (10) es- 
tablished the rule of. succession by 
survivorship, and thatthe cases of Sartaj 

Kuari v, Deoraj Kuari (10) and the. Ist 

Pittapur case (22) did not touch that ques- 

tion. His Lordship in reviewing the cases 

after Sartaj Kuariv. Deoraj Kuari (10) point- 

ed out that in Jogendro Bhupati's case (14) 

Sir Richard Couch himself stated that in 

_ “considering who is to succeed on the death 
of the Raja, the rules which govern the 
succession to a partible estate are to be 
looked at, and, therefore, the question in this 
case is, what would be the right of sutces- 
sion, supposing instead of being an impar- 
tible estate it were a partible one” and 
observed “This passage is absolutely con- 
clusive as to Sir Richard Couch’s view. The 
other parties to the judgment were Lord 
Watson and Sir Barnes Peacock.” His Lord- 
ship referred to- the observation of Lord 
Davey in Lakhshmi Devi v. Dhatrazu (11) 
“That even if impartible it may still Be 
part of the common family property. . . 

- and the real question, therefore, is whether it 
has ceased to be part of the joint property 
of the family”, to the observation of Lord 
Davey upon a question which incidentally 
arose in connection with the state of affairs 
in the old family of the Bettiah Raj in the 
lst Bettiah case [Ram Nundun Singh v. 
Janki Koer (55)] that “Raj Kissen was joint 
in estate with his brother and, therefore, was 
entitled to succeed him in the family pro- 
perty by survivorship,” toa passage in Kachi 
Kaliyana Rangappakalakka Thola Udayar v. 
Kachi Yura Rangappa Kalakka Thola 
Udayar [Udayarpa lyam case (39) ] that “It 
was settled in accordance with a ruling of 
this Board that when impartible | „property 
passes by survivorship. . . . .', and to 


(55) 29 I A. 178; 29 ©. 828: 7 ©. W. N.57; 4 Bom, 
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the fact that Lord Hobhouse in Muthuvadu- 


` ganadha Tevar v, Periasami Tevar (16) 


had approved of the decisionof Muttusami 
Ayar, J., who held that survivorship govern- 
ed the ‘principle of succession. Reference 
was also made to the observations of Lord 
Collins in Parbati Kunwar v. Chandarpat 
Kunwar (18), viz, “ The. first principle is 


“that a rule of decision in regard to succes- 


sion to impartible prop&rty is to be found 
in the Mitakshara Law applicable to partible 
property, subject tosuch modifications as 
naturally flow from the character of the 
property asan impartible estate. The second 
principle is that the only. modification which 
im/partibility suggests in regard to the 
right of succession is the existence of a 
special rule for the selection of a single 
heir when there are several heirs of the 
same class who would be entitled to succeed 
to the property if it were partible under 
the general Hindu Law. . . .We 
have first to ascertain the class, ‘and we have 
next to select the single heir, ‘applying the 
special rule.” And he then went on to cite 
Sir Richard Couch in the passage already . 
cited in Jogendra Bhupati's case (14). 

Lord Dunedin then observed: “It will ba 
apparent from this long line of authorities ` 
that there are under the Mitakshara 
only two possible lines of devolution and . 
that the only test to beapplied is, was there 
community or was there separation ?" Read- 
ing the judgment as a whole it, appears 
that in their Lordships’ view, the rule of 
survivorship applies to succession in ances- 
tral impartible estates. 

We have found that Nanda Kishore's 
branch was not completely separated from 
the Raj. The defendant, therefore, was 
entitled to succeed to the Jheria impartible 


‘estate. 


We have referred to the bantunnamas and: 
khorposh deeds executed by the plaintiffs. 
They are relied upon by the defendant as 
binding upon the plaintiffs, . 

The drafts of the bantannama and khor- 
posh deeds are said to have been explained 
to the Ranis by Lalit Kishore on the 29th 
July and left with them, and were returned 
to him onthe morning of the 30th. July. 
Lalit Kishore says “on the 5th August 1916, 
I read the documents and in some parts 
I might have explained the documents. One 
maid servant of the Ranis explained what 
1 said to the Ranis. Then the documents 
were presented after the execution to the. 
Sub-Registrar,” Now the plaintiff’ No. 1 


430 
signs her name, and gave her deposition in 
Hindi. She seems not to know, or.at the 
best, hasonly an imperfect knowledge of 
Bengali, Lalit Kishore “might have” ex- 
plained the documentsin “some parts” and 
that again was.explained by a maid servant 
tothe Ranis. _. | 

According to Mr. Smith, “ Lalit read 
them out and Pran Krishna interpreted and 
acted as go-between." This, however, is 
not what Lalit Kishore said, nor is it the 

defendant's case, 
say anything about explaining the docu- 
ments. Kirti Bakshi, who says.ihat they 
were read over, does not say anything about 
the -explanation. Taking the evidence of 
Lalit Kishore as giving the correct ver- 
sion, we do not think that there was suffici- 
. ent.explanation of the documents to par- 
danashin ladies. But apart from that, we 
think that the Ranis had no independent 
advice in the matter. As stated above, 
Mr. Luby. .says that Lalit Kishore was sup- 
porting the ‘candidature. of Babu Siva 
. Prosad Singh,” The conduct of Lalit Kishore 
has been severely criticised by Mr. Sirkar 
for the. plaintiffs, and the Advocate-General 


-has sought to defendit. It is unnecessary 


to discuss-the matter. He was supporting 
the :defendant, he. evidently was convinced 
that the plaintifis had not only no claim 
to the Raj but no claim also with regard 
tothe self-acquisitions (Jewellery, cash, etc.), 
apart from the Will,. and he thought of 
giving effect to the provisions of the Will by 
means of bantannamas and khorposh.deeds., 
He would naturally-look at the matter ac- 
cording-to the.opinion he had formed about 
the rights of the parties and from the point 
ot view. of his client. At that. time the 
. ‘documents upon which the plaintiffs rely 
had not been: collected. There are many 
debatable and difficult questions of law 
and: fact.with regard to succession and self- 
acquisition and there: was no one to place 
the. case. from the plaintiffs’ point of view 
hefore. Lalit Kishore. .In these circum- 
stances, we think that.any advice given by 
him.cannot..be..said to be independent 
advice... sat 
JTheidantannama contained an important 
. xecital thabthe-defendant lived “jointly and 
_ ipscommensality with the. deceased Raja”, 
and-dtiis-contended-by the plaintiffs that 
the.maingbject.of. the bantannamas was to 
get; amadmission.of. the .Ranis about the 
jointness; “because there was no necessity 
for having such a recital in the deed which, 
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_ that 
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according to Lalit Kishore, was executed’ 
for the purpose of avoiding Probate duty.’ 
There is no doubt that an admission about 
the jointness of the defendant was taken’ 
from the Rdnis, but, after all, the state- 
ment so faras it goes is true to some extent, 
because whether Nanda Kishore was or was’ 


-notseparatefrom the Raj, the defendant Siva 


Prosad was living in commensality with 
Raja Durga Prasad at the time of his death’ 
though according tothe plaintifisasa “charity 
boy.” However that may be, we entirely’ 
agree with the finding of the Court below’ 
that the deeds were not properly explained, 
the plaintiffs had ‘no independent 
advice in the matter, and that they arenot_ 
binding upon the plaintiffs. . 


It is pointed out that Ex. H (6), the 
draft bantannama, which is said to have 
been explained by Lalit Kishore to the. 
Ranison the 29th July stated “what I have 
got has been mentioned in the Schedule II- 
below’, but, as a matter of fact, the Sche- 
dule did not come into existence béfore the. 
5th August. - . 

The division of the jewellery is said to` 
have taken placeon the morning of the Sth: 
August. Exhibit H (6) (b) (the first : page). 
contained a list of the jewels as in the Will 
(except the 24th item), and was in the. 
handwriting of Kedar Banerji. Lalit 
Kishore says “ I believe it was made over. 
to me for the first time on the 5th August.” 
Of course, the draft couldnot have men- 
tioned how the jewellery was divided be- 
cause the division is said to have takèn 
place on the 5th August, and if, as a matter: 
of fact, the Ranis actually got the jewellery: 
before the execution of the deed they knew! 


“what the jewellery was of which they were 


getting the 10-annas share referred to in 
the draft. The question of jewellery will; 
be dealt with later. : E 


` Neither Lalit Kishore nor any other 
witness says that the Ranis bad any in-' 
formation as to how much money was in: 
the till or in the iron safe. As already’ 
stated, only one safe containing Rs. 96,000: 
—was opened in the presence of Mr. Luby, 
but although the other safes were kept: 
under seal, the Raj officers went on spend- 
ing money under the orders of the defend- ` 
ant. The expenses of the sradh of Raja‘ 
Durga Prasad and “Tika pugree.” were- 
met from the money in the Treasury. In 
the bantannama only Rs. 96,000 wasshown_ 
as the cash, The other cash out of whith the- 
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defendant was spending money was not 
mentioned in the bantannama and the plaint- 
ifs had no knowledge of the amount in cash 
‘or what became of the money. So the 
_Ranis when they signed in approval of the 
draft had no idea of what they were get- 
„ting under the deed, In any case, they put 
down their names when the Schedules had 
:not come into existence. According to the 
-plaintiffs, the deed was not explained nor 
“was anything done onthe 29th July and 
reference isemade to para. 25 of the writ- 
“ten statement where it was stated that Lalit 
"Kihore had “no talk with the plaintiffs 
at any time before the partition of the move- 
ables according to the directions in the 
Will”, and that whatever was done was on 
5th August just before execution. Reference 
is also made to para. 30 of the affidavit of 
the defendantin the Receiver matter where 
it was stated that the drafts of the bantan- 
_ namas and khorposh deeds were explained 
to the Ranis on the 5th August (the learned 
Advocate-General said deeds of the 5th 
., August, but the original says that it was 
on the 5th August that they were explain- 
ed), The explanation given by Lalit Kishore 
_is that he had no talk with the Ranis 
before the partition, meaning thereby the 
. whole transaction and not merely the date 
on which the division of the jewellery 
actually took place. 
planation should be accepted because the 
plaintiff No. 1 admitted that Lalit Kishore 
had spoken to them a few days before the 
execution of the deeds. However that ntay 
be, it isnot clear that he explained the 
drafts on the 2Jth July because if he had, 
_there would be no necessity for the explana- 
tion of the deeds “in parts" (interpreted) 
by a maid servant on the.5th August. In 
any case, what he did was to explain por- 
tions of the deed which again were explain- 
-ed to the Ranis by a maid servant. 
By the khorposh deeds dated the 5th 
August 1916 the maintenance of each Rani 


_ was fixed at Rs. 300 per month (Rs. 3,600- 


a year) and the same was charged upon 
the zemindari of Jheria. The plaintiffs 
said that they did not get the khorposh 
deeds, and the defendant produced certifi- 


ed copies thereof from the Registration’ 


Office. . The plaintiffs’ case was that they 
were not aware of the khorposh deeds 
and never received money on the basis of 
. the deeds, but received money for their 
‘private expense in the same way as they 


“did in their husband's lifetime under the 
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impression that they were entitled: to 
receive such money as before (see appli- 
cation for’ appointment of Receiver, 
para. 40). ; 
Itappears that during the lifetime of 
Raja Durga Prasad, the Ranis used to, get 
a certain sum. each as pocket- money. 
(Plaintiff No. 1 Rs. 100, plaintiff No. 2 
Rs. 99 and plaintiff No. 3 Rs. 75 per month). 
By the khorposh deeds the maintenance 
allowance of each Rani was fixed at Rs. 300 


“per month from the death of Raja Durga 


Prasad, The first payment was made on 
the 12th August, and the entry dated the 
16th. October 1916 shows that arrears from 
24th Falgoon to 19th Sraban 1323 (i. e. 
from the death of Raja Durga Prasad up 
to the 4th August 1916) were paid atthe | 
old rate, and from the 29th Sraban 1323 . 
(i. e., the date of the khorposh deed) up to 
the 3lst Bhadro at the rate provided for in 
the deed. It is contended that the Ranis 
used to get much smaller sums before and 
each ata different rate, whereas since the 
execution of the khorposh deeds they re- 
ceived much larger amounts (all the Ranis 
getting equal amounts), that they signed 
the chuikas—one at the old rate, and the 
other ata different rate. There were sub- 
sequent payments atthe new rates up to 
a few months before the institution of -the - 
suit, and the chutkas were signed by the 


-Ranis. An explanation was attempted on 


behalf of the plaintiffs viz., that they were 
receiving large sums on account of rent of 
their mokarrari mouzahs, which was’ being 
collected for them by the defendant under 
am-mukhtearnamas and for which receipts 
were being obtained from them, he in his 
turn having appointed Behari Lal as am- 
mukhtear to collect rents, besides: their 
pocket money and that there was nothing 
to show that the receipts were explained 


. to the Ranis or that the Ranis understood 


that the payments were not on account of 
mokarrari collections. But two of the Ranis 
at any rate know Bengali—there were sepa- 
rate receipts one at the old rates (unequal 
amounts), the other receipt being at the 


‘new rates under which all the Ranis ‘got 


equal amounts. Under the circumstances, 
we are unable to accept the explana- 
tion as a satisfactory one. We think that 
in the then circumstances, the Ranis had 
no option but to submit to what the defend- 
ant chose to give them. But they -had no 
indepsndent advice in the matter and the 


observations we have made with respect to 
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the bantannama apply tothe khorposh deeds 
also. . 

It is said thatthe Ranis andthe defend- 
ant were on friendly terms up to a few 
days before the institution of the suit. 
But the defendant in his letter to the Jheria 
Water Board dated the 19th October 1906 
stated “there has net been a good feeling be- 
tween your petitioner and the widows of the 
‘Raja and it is, therefore, necessary for your 
petitioner to build his house elsewhere.” 
In the mokarrari patta dated 26th August 
1916 executed by the defendant in favour 
of Lalit Kishore, it was stated that the 
latter had “settled all the disputes which 
were likely toarise after his (Raja Durga 
Prasad’s) death”. Itis said that it referred 
‘to disputes with Pran Krishna, but Kirti 
Bakshi says that Pran Krishna did not 
raise any question of succeeding to the 
estate, and in the suit brought by the 
defendant against the Bank, Pran Krishna 
gave evidence on his behalf and fully 


supported the defendant's case with respect - 


to` jointness and succession. The settle- 
ment of disputes must have been with 
reference to the Ranis. It cannot be said, 
therefore, that the defendant and the Ranis 
were onfriendly terms. All that can be 
said is that the defendant was paying 
their khorposh allowance and other expenses 
and also their travelling and lodging 
expenses and the bidai (parting presents) 
of their relations who came rather frequent- 
ly to Jheria, and the Ranis had not then 
got any independent advice and conse- 
quently had not taken any active steps to 
assert their rights. . Mr. Smith says that at 
least 2 or 3 months before the suit he 
knew that it was coming on, so the fact 
that the Ranis’ relations were coming 
and getting Bidai upto even a few days 
before the suit is of no importance. 


Itis contended on behalf of the defend-. 


ant that the question of independent 
advice has to be considered with reference 
to the state of things which existed at 
the time the deeds were executed. But 
what was the position then? Every one 
connected with the Raj was supporting the 
defendant, the Court of Wards not excepted, 
The plaintiffs were helpless. It was all the 
more necessary then for the Ranis to have 
independent advice as to their rights under 
the law to the Raj, atanyrate to the self- 
acquisitions and alsoas to their right to 
maintenance. If they were entitled to the 
self-acquisitions (which are now claimed 
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to theextent of about thirty lacs), were 
the Ranis properly advised in taking a 10- 
annas share of some of the self-acquired 
properties of their husband and a main- 
tenance of Rs, 300 per month each? We 
do not think they were, and we hold that 
the bantannamas and khorposh ‘deeds are 
not binding upon them. 

The bantannama and khorposh deeds were 
sent to he Bank of Bengal for withdrawing 
the moneys kept as fixed deposits in the 
Bank. But the Bank would nat pay the money 
as no Probate. cr Letters of Administration - 
had been obtained, and, accordingly, a 
friendly suit was instituted by the defend- 
ant against the Bank. The Ranis were 
made pro forma defendants. The plaint 
referred to the arrangement between Shiva 
Prosad and Ranis regarding the division of 
the cash (including the moniesin the Bank) 
jewellery, etc. No details about the divi- 
sion were given in the plaint but copies of - 
the bantannamas were annexed. to the 
plaint. It was stated, however, that in the 
circumstances “the plaintiff has been advis- ~ 
ed that he is absolutely entitled (inter alia) 
to the monies standing to the credit of 
the late Raja Durga Prasad in the defend- 
ant Bank”. 9 

An‘am-mukhtearnama was obtained by 
the defendant from the Ranison the 138th 
April 1917. It was stated that various suits 
and proceedings might arise with regard 
to the properties of the Ranis, that Shiva 
Prosad had agreed to pay al0-annas share 
of the monies in deposit in the Bank of 
Bengal and it was “necessary that efforts 
should be made to draw out the money at 
an early date by appearing in that suit”. 
The am-mukhtear was authorised to file 
petititions by signing the names of the 
Ranis for withdrawing any money paid by 
any tenant, debtor or borrower (of the 


‘ Ranis) into any Court Office or Treasury. 


The defendant was also authorized to ap- 
point am-mukhtears with similar powers. 
Before the am-mukhtearnama was exe- 
cuted, Siva Prosad took out summons upon 
the Ranis and there was the usual return 
of serviceof summons in the- suit against 
the Bank. It is said that the peon and Behari 
Lal, the identifier, called out the names 
of the Ranis, two maid servants came out 
and took the summons and returned them 
saying that the Ranis would not accept 
them and thereupon the summons was 
stuck up onthe door of the Rani’s mahal. 


„The plaintiff No. 1 denies receipt of sum- 
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mons or any knowledge of the suit. The 
Court below has found that the plaintiffs 
had no knowledge of the suit and we agree 
with that finding. It is to be observed 
that before the summons was served on 
the 22nd March 1917, stamps for the am- 
.mukhtearnamas were purchased on the 
26th February. As found abové, the sum- 
. mons was not served, and although the 
“defendant obtained the am-mukhtearnamas, 
no appearance was entered on their behalf. 
There is:-no evidence to show that the 
am-mukhiearnama was explained to the 
plaintiffs or that the defendant informed 
` the plaintiffs of the suit or what happened 
toit. The am-mukhtearnama might have 
been taken from the Ranis on the repre- 
sentation that it was necessary for manag- 
ing their mokarrari properties. Kirti Bakshi 
says that the Ranis sent word to: ‘him 
asking him whether they should give the 
am-mukhtearnama to the defendant and he 
advised them to doso. But execution of 
am-mukhtearnamas by pardanashin ladies 
for management of their properties is not 
an unusual thing. The Ranis executed 
am-mukhtearnama in favour of their hus- 
band Raja Durga Prasad, and the execu-- 
tion of such a document would not excite 
any suspicion nor fix them with knowledge 
of all its contents. i 

Tt is contended on behalf of. the defend- 
ant that nothing turus upon theam-mukh- 
tearnama, and thatin any case the plaintiffs 
cannot set up the invalidity of the docu- 
ment, and at the same time hold the de- 
fendant as their agent, It issaid that it 
is not necessary for the defendant to rely 
upon it. No evidence was adduced that it 
was explained to the ladies and the de- 
fendant did not rely upon it. If the 
plaintiffs want to treat ‘it as an effective 
document they must take the consequences. 
It recites the bantannama, the arrange- 
ment arrived at between the parties and 
the Bank suit itself and if it is an effective 
document, the Ranis are fixed with the 
knowledge of all those matters. On the 
other hand, ifitis not a valid document, 
the plaintiffs cannot hold the defendant as 
their agént. They cannot treatitas bind- 
ing for one purpose,and not binding for 
other” purposes: they cannot approbate 
and reprobate. But the execution of the 
document was admitted in the plaint, 
though it was alleged not to be binding, 
because, no one explained to them their 
“real drift scope and effect”, It is trye the 
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plaintiffs repudiate it altogether, but, asa 
matter of fact, the defendant as an - am- 
mukhtear of the Ranis did collect rents -of 
their mokarrari properties through Behari 
Lal, an agent appointed by him under the 
powers conferred.upon him. As a general 
power-of-attorney, it was acted upon by 


-the defendant. The defendant in para. 40 


of his written statement expressly admits 
that he was acting asthe am-mukhtear of 
the Ranis. It- is not binding upon the 
Ranis with reference to the suit against 
the Bank, as there is no evidence that 
their attention was pointedly drawn to it, 
or that the scope and effect of it was ex- 
plained to them. The document may, 
therefore, be. valid as a general power-of- 
attorney with regard to the general 
management of the estate of the Ranis, 
and yet not be binding so far as the re- 
citals contained in it are concerned nor 
fix them with knowledge thereof. The 
argument on behalf of the defendant 
particularly is that if the am-mukhtear- 
nama isnot a binding document, it should 
be ignored for all purposes. But what was 
the position with reference to the suit against ` 
the Bank? Siva Prosad brings a suit 
against the Bank, refers to the bantannama 
which he knew or should have known was 


“not binding upon the Ranis, does not get ` 


the summons served upon them, takes a. . 
general power from them, and acts upon it 
so far as the general management of the ` 
Ranis’ estate is concerned, ‘judges for him- 
self whether an independent adviser should 
be consulted, asks the High Court to act. 
upon the return of service.of summons upon 
the Ranis without disclosing the fact that he 
is constituted attorney and holds a general 
power-of-attorney under which he had 
power and it was his duty to protect the 
interest of the Ranis in the suit against the 
Bank, and gets a decree for the entire 
amount against the Bank (though even ac- 
cording to the bantannama, the Ranis are 
to get a 10-annas share thereof) and now. 
pleads that the decree is binding upon the 
Ranis because the Ranis now repudiate the . 
general power. In these circumstances, the 
subsequent repudiation of the power by 
the Ranis did not absolve the defendant 
from doing his duty as their agent. Mere 
non-service of summons in ordinary cases 
may not be sufficient to constitute fraud, 
but the non-service in the present case | 
taken together with the cirqumstances 
stated above, we think, constitutes fraud,- 
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„Ñt is contended on beħalfof the defendant more, to have the suit decreed, If so, it is 
4bét it is a new ground of fraud based upon difficult to see why the Ranis should refuse 
the am-mukhtearnama which is set up in to accept the summons. If the Ranis had 
this Court, that it was not only not alleged fully understood the bantannama and the 
Sl the pleadings but the plaintiffs repudiat- am-mukhtcarpama and had agreed to the 
ed the am-mukhtearnama, But the plaint- arrangement set up by the defendant, there 
‘ffs’ challenged the decree as fraudulent, and ‘is no reason why they should refuse to 
although it is not open to the plaintiffs to accept summons in the suit brought for the | 
set-up a new ground of fraud, they are very purpose of carrying out the arrange- . 
entitled to show upoh the facts admitted in ment. Itis suggested that many people 
the pleadings that there was fraud. As refuse to accept summons. But the Ranis, 
‘stated above, the defendant in the 40th -according’to the defendant; were anxious to | 
“paragraph of his written statement express- get the money in the Bank. Apart from 
‘ly setup tthe am-mukhtearnama and ad- that, ifthe Ranis had agreed to the arrange- 
mitted that he was acting as the am- ment, would not Siva Prosad at once go to 
milkhiear of the Ranis. We do ‘not see why the Ranis, who were residing in the Rajbati 
‘the ‘plaintiffs should not be allowed to use and ask them to accept service of summons, 
‘that admission along with other circum- 4nd tell them that unless they did so, there 
tances as showing that the decree was frau- would be delay in getting the money:from 
‘dulent. : i the Bank? For all these reasons, we ae of 
er a a opinion that the Ranis had no knowledge 
~.. Tt is a a that ey ea toe of the suit and the decree was fraudulent. 
„wrong in defendant's taking the am-mukh- t+ ig contended that even if the decree 
tearnama, because, one of the objects was was obtained by fraud, it is binding upon 
-to use itin the Bank aay to expedite its the plaintiffs, as they had taken no steps to 
shearing which was state po the document jaye it set aside in the regular way. But 
itself; and if effect was to be given to the- it the decree is fraudulent, it is open to the: 
- -bantannama there was no harm inthe de- yas as “Det 
rst : i f with ; plaintiffs under s. 44 of the -Evidence Act 
fendant’s arming himsel authority to-.to show that it was obtained by fraud, and 
:pppear for the TT i that he did not it isnot necessary to set it aside. Section 
„appear because the Bank was not prepared :44 of the Evidence Act lays down that any 
: to recognise him by virtue of the bantan- : < A 
2 : h deri ; party toa suit or other proceedings may 
ERA w SOT ia ai THE faa “show that any judgment, order or decree 
Nes def Sante a hs oe the Ronis 2 which is relevant under ss. 40, 41 or 42 and 
c Dy detenaant 8 appearing } “anis, 88 | which has been proved by the adverse party, 
. the Bank would not be satisfied without a ._; : 
5 was delivered by a Court not competent 
ydecree of the Court inthe presence of all to deliverit or was obtained by- fraud or 
. „parti d it was, therefore, that steps - yer d o Se Dy oTaU 
«parties, an 5, re, PS ' collusion. The section was construed by 
were taken for service of sammonsupon the Maclean. O- J- and Banerjee, J., in the 
~ Ranis. But if that was 50, why was the case of "Rajib “Panda v Takhän Sendh 
: am-mukhtearnama taken so far as the Bank - Mahapatra (56), and it was held that a party 
: suit was concerned? Apart from that, there to a-suit can show that a decree obtained 
cman ah aka eects the anu - by the opposite party against him in an- 
emen 3 a on the Ranis. But ad a 4 other suit was obtained by fraud, and it is 
¢Berved up er : sart leher got - not necessary for him to bring an independ- 
E agi A hae z Sn > AE pal “ent suit for setting it aside. See also Ahmed- 
ay we ot think inan that a Fi * . bhoy Hubibhoy v, Vulleebhoy Cassumbhoy (57), 
“Fend a contention hasiany force e de Manchharam v. Kalidas (58) and Nistarint 
pene carn daha - Dassi v. Nundo Lal Bose (59), where a con- 
€t The High Court before passing a decree sent decree was treated as a nullity. 
“must: have found that there was proper Reliance is placed on behalf of the plaint- 
“service of- summons, but the Court would iffson the casesof Chitambar v. Krishnappa 
*‘not-be in a-position to know whether the (60), Paresh Nath Mallik v. Hari Charan 
*peon's report and the identifier’s affidavit . eas 
Were true or false, and would act upon (56) 210. 11; 3 C. W. N. 660; 14 Ind. Dec. (xN. 8.) 8. 
“them. It is the case of the defendant that (38) vee 703; 3 angi I N. s.) 551, 
othe suit against the Bank was a friendly - 59) 30 O 369: T 0. WON, 353. SARIP 
cohe, and the Ranis were as anxious, if not ao) 26 B. 5i3at p. 547; 4 Bom. L. R. 249, 
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- Dey (61) and Rajkumar Sarkel v, Rajkumar 
` Mati (62), . E 
___ We do not see how these cases help us in 
-fhe present case. The first two cases were 
decided.on the principle that bona fide auc- 
tion-purchaser is not affected by any fraud 
Jin the decree if he is not aparty to the 
‘fraud, and the third held that a sale cannot 
. be set aside without setting aside a fraudu- 
: lent decree, and if the plaintiff has lost his 
rights to attack such a decree he cannot get 
` the sale set aside, ‘We were also referred 
“to the judgment of the Judicial Committee 
‘in the case of Benode Behari Bose v, 
_Nistarini Dassi (63) as showing that the 
decree was dealt with as if it was set aside. 
: But their Lordships did not decide whe- 
. | ther it was necessary to set aside the decree 
‘or it could be treated as a nullity, and it 
does not appear that the decree was setaside. 
~The learned Advocate-General contended 
‘that if the view taken in Rajib Panda's 
case (56) is accepted, the provision of 


` Arb. 95 of the Limitation Act would be . 
mugatory and there would be no limitation 


‘ for.setting aside a decree. 


-, No doubt there would be an anomaly, 
` but in Rajib Panda's case (56) Mac- 


lean, C. J., held that having regard to ` 
. the plain words of the section, a party - 
whom a decree relevant under - 


. against 
8.40 is proved is entitled to show that it 

- was obtained by fraud, In the present case, 
however, no question of limitation ‘under 
` Art, 95 arises. The decree was passed by 
: the High Court on the 3lst August 1917 


- and the present suit was instituted on the - 


..6th March 1919 which was well within three 


‘ years. Then the plaintiffs prayed for a` 
- declaration that the decree was fraudulent - 
` and-not binding upon them. The Court, -` 
` in order to grant the relief prayed for by - 


: ‘the plaintiffs has to see whether the decree 

was obtained by fraud, and the effect of the 
-~ declaration prayed for would be to set aside 
the decree. The enquiry would be the same 


` if aformal prayer were added for setting - 


- aside the decree, when there is no question 
, of limitation, and the utmost that can be 
` Said is that formal amendment by adding 
| Such a prayer might be necessary. . 


It was contended on behalf of the plaint- ` 


~ _ (61) 10 Ind. Cas. 361; 38 O. 622 at p. 627; 15 C.W. 
N. 875; 14 O. L. J. 300. i 

2 (63) 33 Ind. Oas. 767; 20 O. W. N. 659. 

m -(63) 33 O; 180 at p. 191; 2 O. L, J. 189; 9 OC. WN. 
: Tor M. L, J, 331; 7 Bom. L. R. 887; 321. A. 193 
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iffs that the judgment of the High Court on 
its Original Side is not res judicata as the 
Court was not competent to decide the 
present suit as it relates to properties which 
are outside the local limits of the ordinary 
original jurisdiction of the High Court 
and reference was made to the case of Shibo 
Raut v. Baban Raut (64), where it. was 


_ pointed out that in ordey to establish the 


plea of res judicata, it has to be shown that 
the Court of concurrent jurisdiction which 
-decided the former suit was a Court of juris- 


‘diction competent to try the subsequent 


suit. It is contended on behalf of the de- 
fendant that the principle applies only to 
cases relating to the pecuniary jurisdiction 
of the Court or to Courts such as the Small 
Cause Court, and not to cases of territorial 
jurisdiction. It is unnecessary, however, to 
discuss this question as we have found that 
the decree is fraudulent and is not binding 
upon the Bele ae 
Z “Custom about self-acquisition. | 
“It is contended for the defendant that | 
according to the family custom of the 
“Jheria Raj, all acquisitions including moye- 
ables go to the next holder. . Ds 
Reference is made to the deposition of 
Raja Paresh Nath Singh of Palgunge given 
on the 7th February. 1§85 (in the- Pandra 
case) in which hestated_thatif a Raja on 
obtaining a hereditary Raj “extends it” or 
purchases a property or gets property by 
inheritance or by gift from any body, his 
successor will get the whole according ta 
custom. But he was speaking to the family 
- custom of Palgunge, It is said that Jheria 
sprang from Palgunge, but the question 
we have to consider is the family custom 
of the Jheria Raj. ; ee. 
In the Jheria Raj, when Raja Jharwar 
Singh died and-his brother Pirthi Singh 
got the estate, Jharwar's widows sued Pirthi 
Singh for it. h : 
Ie appears from the robakari of the 
Sudder Dewani Adalat dated the 2lst April 
1825, that the Ranis of Jharwar Singh in 
their suit against Pirthi Singh while claim- 
ing the Raj reserved their right to bring 
a suit for the moveables subsequently. The 
suit was dismissed and there is no evidence 
that any suit was brought for the move- 
ables subsequently, But there might have 


- been various reasons for not bringing the 


suit or the matter might have been made 
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up amicably,and, so far as the statement 
goes, it was an assertion against the alleged 
custom. 

Sangram succeeded Raja Pirthi on his 
death and Raja. Udit succeeded his father 
Raja Sangram on his death. There is no 
. evidence whether any moveables were left 
‘by Raja Pirthior Raja Sangram and what 
became of them.» Raja Udit was succeed- 
ed by his son Rash Behari and the latter, 
as the son, would get his moveables. Raja 


Rash Behari purchased _Parganah Joynagai.- 


“In his deposition in the Pandra case on the 
llth August 1885 he stated “why should 
my second. son, the Koonwer (Durga Prasad 
getthe said zemindari of Joynagar ,” and 
further that the rule of succession as 
regards Joynagar would be like “those of 
my zemindari and not like those prevailing 
in Joynagar.” But if Joynagar was an 
impartible Raj the succession to it would 
be governed by the rule of lineal primogeni- 
ture and would accordingly: devolve upon 
his eldest son. No clear inference, therefore, 
can be drawn from his deposition. 

On Raja Rash Behari's death, Joynagar 
as wellas the moveables were obtained by 
his eldest son Jaimangal and were not 
shared by Durga Prasad. -The Court below 
relied upon a passage in the letter of the 
Deputy Commissioner dated the 14th 
September 1888 while taking charge of the 
estate, where it was stated that both 
(Jaimangal and Durga Prasad) were wards 
of the Court, butit omitted to notice the 
statement that the “former being the eldest 
is the heir +. « « according to 
primogeniture and the latter was entitled 
to maintenance allowance only to be fixed by 
the heir.” It also appears that Raja Rash 
Behari left Rs. 33,200 in Government pro- 
missory-notes which was in a box the “key of 
which was withthe proprietor” (in the singu- 
lar). ;Then there was an instalment decree 
payable in instalments of Rs. 1,000 obtained 
by Rash Behariand some immoveable pro- 
perties purchased by him at Purulia in 
the name of Durga Prasad, all of which were 
taken possession of by the Court of Wards. 
Paresh Nath Ghose applied for mutation of 


name as sub-manager on behalf of Jaimangal . 


“minor proprietor of Joyangar estate.” 

The Government promissory-notes were 

sold and Taluk Telo was purchased with the 

proceeds, and when Jaimangal attained 

majority, the balance to the credit of the 

aii and décrees, etc, were made over to 
im. : 
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Tt appears that the Court of Wards when 
taking possession of the estate’ mentioned 
thenames of both the minors—Jaimangal., 
and Durga Prasad—as wards of the Court. 
Ramkalpå` Mahata was. appointed guardian 
“of the two minor proprietors of the Jheria 
estate,” anda private tutor was appointed: 
to “the two minor proprietors of the Jheria 
estate”; and there isan order sanctioning 
the disbursement of Rs. 442 for purchase 
of clothes for “the two minor proprietors”. 
It seems, therefore, that the Court of Wards 
treated both the brothers as the proprietors 
of the estate. On the other hand, as stated 
above inthe letterof the Deputy Commis- 
sioner it was said that the eldest is the 
heir, and theapplication for mutation of 
names in respect of Joynagar was in the: 
name of Jaimangalalone. When the Court 
of Wards gave up charge on Jaimangal’s 
attaining majority, the entire estate, money, 
etc., were made over to him. But he and 
Durga Prasad were members of a joint 
family and he was the eldest member. . 

Having regard to all these circumstances, 
jt is not a clear case of the custom set-up. 


On Raja Jaimangal’s death, Durga Prasad 
succeeded to all his properties, moveable 
and immoveable and this is strongly relied 
upon by the defendant. The cash left by 
Raja Jaimangal was taken possession of by 
Durga Prasad. The- valuables were all. 
locked up under the orders of the Collector 
(see Rakhal Das Sarkar’s report dated 3rd 
Septemher 1899), and Durga Prasad was 
called upon to furnish security to the extent 
of Rs. 20,000. 

On the 24th September 1899, however, 
Rani Chatura Kumari putin a petition 
stating that “under the prevailing (torn) of 
this Raj family, no female is entitled to 
inherit” and that “under the shastras and 
(torn)? Durga Prasad had on the death of 
her“ husband become the “owner (torn) and 
all moveable and immoveable properties”: 
“In accordance with the prevailing custom 


(torn) the other Rajas, zemindars, relatives 


and friends onthe 3lst Bhadro invested 
him with the Raj tika and pugree at the 
time of the installation”, 


Raja Durga Prasad by his petition dated 
the 2nd October1899 stated that Rani Chatura . 
Kumari had “admitted that under the custom 
obtaining in the Raj family of Jheria 


and according to the Law of Mitakshara _ 


she was not the heir to the said zemindart 
and thatshe had no claim thereto” and 
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prayed thatthe moveable properties might 
be released without any security being 
furnished therefor. The moveables were, 
‘accordingly, ordered to bé made over to 
Durga Prasad. 

It appears from the evidence of plaintiffs’ 
witness Jagabandhu Roy that at the time 
-of the “tika pugree” of Raja Durga Prasad, 
Rani Chatura Kumari’s father came and 
raised an objection to his succession, and 
one ortwo persons joined in it, but that it 
was explained to them that in a litigation 
carried up to the Sudder ¿Dewani Adalat 
it had been settled that if there be full 
brother living in joint mess, the widow 
does not get the Raj, and that they should 
not spenda lot of money for nothing, that 
the estate was indanger of being ruined 
on account of debts, and litigation up to 
the final Court would cost ten lacs of 
rupees and nothing would be left, that after 
that the Raja had Golap Sastri fetched who 
_also explained everything to all and then 
they desisted. The defendant’s case on thé 
point was that no claim was preferred to 
the estate, the only dispute was as to the 
maintenance which was settled at the 
majlis (assembly) held on the occasion, 
and that no claim was preferred to the 
moveables or self-acquisitions on behalf of 
Rani Chatura Kumari. It is contended 
that according to the evidence adduced by 
the plaintiffs, a dispute was raised and was 
settled in favour of Durga Prasad who got 
all the moveables as well as all the im- 
moveable properties. But, the very fact 
that Golap Sastri was brought down to 


Jheria by Raja Durga Prasad shows that- 


“there was a serious dispute about the succes- 
sion. The statement of Jagabandu Roy is 
corroborated by the evidence -of Kirti 


Bakshi who said “At the time Durga Prasad. 


got the gadi, I heard that there was a 
ruling that females would not get the gadi. 
Golap Sarkar’s son had a book with him in 
which this ruling was noted. He is not 
a Pleader, I read the ruling. On reading 
it I understood that females would not 
get gadi. He brought the ruling there after 
Durga Prasad got the'gadi. I cannot say 
why he brought it there. Golap Sarkar 
and his son wereon the side of Durga 
Prasad. It is not afact that Indra Banerjee 
was on the side of Maharani Chatura 
Kumari. Question—Is it not a fact that 
Indra Banerjee, Golap Sarkar and his son 
came to Jheriaas Maharani Chatura Kumari 
claimed the gadi? Answer—No. There was 
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no question of Maharani Ohatura Kumari 
getting the gadi at the time.” 

Kirti Bakshi cannot say why the ruling 
about female exclusion. was brought by 
Golap Sarkar, and although he says there 
was no dispute about thesuccession, it is 
difficult to see why Gopal Sarkar and his ` 
son were taken down to Jheria with a 
raling about female exclusion. This could 
not have been for settling the amount of 
maintenance. The fact seems to be that a 
dispute was raised as to -the succession. 
Golap Sarkar was taken to Jheria, and the 
matter was amicably settledand the Rani 
submitted the petition. f 

: Raja Durga Prasad executed a deed on 
25th January 1900 reciting that he was 
entitled to the Raj under the Mistakshara 
Law and family custom and had been in- 
stalled on the’ gadi, and agreeing to pay 


. Rs. 3,600 as her maintenance as settled at 


the time of the sradh of Jaimangal. 

Rani Chatura Kumari in her deposition 
in the present case stated that Durga Prasad 
became the malik of everything that she 
got Mouza Dheya a3 khorposh and the 
pocket money, which was sufficient. She 
was then asked “Did you not say this to 
Durga Prasad after the death of Jaimangal:— 
You are my debar (husband’s younger 
brother), my object of affection, what shall 
I do with the moveable properties you enjoy 
them all"? She answered “Yes”, It is con- 
tended by the defendant that it was not 
because of her fondness for Durga Prasad 
that Rani Chatura Kumari gave up her 
claim, but on the contrary she made a 
claim which was unsuccessful. There is, 
however, the evidence of the Rani herself. 

The learned Advocate-General says that 
the question put to her was a double-barrell- 
ed, tricky” one. But there was no re-examina- 
tion onthe point,and she admitted that 
she had affection for Raja Durga Prasad as 
a son and that the latter reciprocated. it. 
It seems that once the dispute raised by 
her father as to the succession to the estate 
was settled, the question of moveable. pro- 
perties was settled amicably and she put in 
the petition admitting the claim of Durga 
Prasad. : f 

The Court below observes that “she gave 
up her claim for the moveables as she 
liked Durga Prasad very much...... In the 
first instance in the family the two bro- 
thers lived in the same mess andin the 
second instance’ there was some contention 
after the death of Jaimangal and.some sort 
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-of amicable arrangement was arrived at. 

So one cannot-rely upon these two instances 
+ as giving a clear indication of the existence 
‘of acustom”, We agree with the Court 
i below in its observations on the point. 

- But assuming that it is an instance of 
“the custom, the instance is of a very recent 
“date (1899), and one or two instances, spe- 
+ gially of such recént dates, cannot prove a 
“custom. A few instances may be explained 
“by ignorance of law or by. good feelings 

between the parties. Inthe case of Chandika 
« Bakhsh v. Muna Kunwar (65) where a 
- custom.of succession in derogation of the 

-ordinary law was sought to be proved, 
< Lord Macnaghten observed that “in support 
t of the alleged custom four instances at most 
- canbe adduced, and those of a comparative- 
- ly -modern: date, and there is no other 
` evidence. It is obvious that a family 
-custom in derogation of the ordinary law 

cannot be supported on so slender a found- 
ation”, In Abdul Hussein Khan v. Bibi 
- Sona Dero (24) Lord Buckmaster observed: 
- “But as pointed out by this Board in Rama- 
-lakshmi Ammal v. Sivanatha Perumal Sethu- 

rayar (66),-it-is of the essence of special 
: usages modifying the ordinary law of suc- 


‘cession that they should be ancient and - 


“invariable: and itis further essential that 
they should be established to be so by clear 
vand unambiguous evidence. Itis only by 
“ means of such evidence that the Courts can 
“be assured of their existence and that they 
i possess the conditions of antiquity and 
<. certainty on which alone their legal title 
4 to` recognition depends’. See also Durga 


. Charan Mahto v. Raghunath Mahto (67) and- 


Ambalika Dasi v. Arpana Dasi (68). 

. Reference : was made on behalf of the 
‘defendant to the case of Garuradhwaja 
«Prasad v. Superundhwaja Prasad (69), where 
¿there was evidence of a family custom 

«(succession by primogeniture) for 80 years, 
. and: the family belonged -to a group of 

families in which the custom had been in 
-+ existence from time immemorial, and it 

“was held under the circumstances that the 


(65) 29 I. A. 70: 24 A. 973; 6 O: W. N. 425; 4 Bom. L. 
R. 376; 8 Sar. 26 OF. 933 (P. CX. 
(66) 14 M. I A. 570 at p. 585; I A. Sup. Vol. 1; 17 


W. R. 552; 12 5 L. R. 398, 2 Suth. P, 0. J . 603; 3 Sar. 
"PO. J. 108; 20 E; R. 898. 
+ (67) 20 Ind. Oas. 810; 18 C. W. N.55 at pp. 57, 58; 
~ I8 C. L. J. 559. 

1” (68) 47 Ind. Cas. 402; 45 i 835 at pp. 857, 858; 29 
, O. L. J. 266; 23 C. W. N. 160 
T (89) 27 T. A. 238; 23 A. 37; 50. W.N. 33; 10 M. L. 
» J, 267; 2 Bom,-L. R. 831; 7 Sar, P.-O. J. 724 (P. OG). . 
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family custom had been proved, But no 
such custom has been proved in this case 
and as forthe group of families, there is 
nouniform gustom, e.g.,in Nowagarh females 
succeed. 


Reference was made to an observation in 
Maharanee Heeranath- Kooer's case (18) 
that in order to establish a Koolachar 
you must at least show one of two 
things—either a clear, distinct and posi- 
tive tradition in the family that the Koola- 
char exists, or a long series of instances 
of anomalous inheritance from which the 
Koolachar may be inferred, and to the ob- 
servations in Mahamaya Debi v, Haridas 
Haldar (70) that it is well-settled that evi- 
dence showing exercise of a right in accord- 
ance with an alleged custom as far back 
as living testimony can go raises the 
presumption, though only a rebuttable pre- 
sumption, as to fhe immemorial existence 
of the custom, and thatif the existence of 


the custom has been proved fora long 


period the onus lies on the person seeking 
to disprove the custom to demonstrate its 
impossibility. In the Jheria family the 
existence of the custom has not been prov- 
ed fora long period. As for instance of 
anomalous succession, we have dealt with 
the case of Jharwar Singh’s widows. On 
Raja Jaimangal’s death Durga Prasad as an 
undivided brother was entitled under the 
law to the estate. It is true he got the 
moveables also but, as stated above, there - 
was an amicable arrangement with Rani 
OChatura Kumari. Nor is there any clear, 
distinct and positive tradition in the family 
about the custom. There is the statement 
of Raja Rash Behari about the custom of 
female exclusion, but he “was financing the 
plaintiff in that litigation, and that is in- 
sufficient to prove any custom. As to the 
custom about moveables, there is no evi- 
dence ‘about tradition.: No one speaks to 
the existence of any tradition in the family 
about moveables and self-acquisitions. The 
learned Advocate-General tried to draw the 
inference from the fact that Jaimangal got 
all the properties, moveable as well as im- 
moveable, on J aimangal's attaining major- 
ity, the Court of Wards making over all the 
properties to him. But J aimangal and 
Durga Prasad were two brothers living as 
members of a joint family and the Gourt 


‘of Wards without going into the rights of 


(70) 27 Ind. Cas, 499; 42 0/455 at pp. 470, 471; 20 


-O. L. J. 183; 19 0. W. N. 203. 


i ties.” 
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the two brothers as between themselves: 
made over the entire estate on the, elder’s, 


attaining majority. 

- The absence of any instance of succession 
to separate property in the Jheria Raj was 
relied upon. But the instances in which 
such question could arise have been suff- 
ciently explained’as stated above. On the 
whole, we are of opinion that the custom 


of exclusion from succession to self- acquisi-; 


tion has not been proved. 
Self-acquisitian. 

With regard to the question whether the 
- Income of an impartible estate ‘or proper- 
ties acquired therewith is to be regarded 
as accretion to the estate we need only 
refer to the Serampore case [Jagdamba 
` Kumari vy. Wazir Narain Singh (20).] In 
that case, all the estate possessed by the 
. Raja other than the impartible Raj was 
derived from the income of the Raj itself; 


“There were certain villages, certain’ mort- 


gages, ‘usufructuary or otherwise, sums due 
on bonds and decrees, Government pro- 
missory-notes to the extent of two lacs and 
other moveable and immoveable proper- 


ment promissory-notes, the whole of these 
had. been awarded by the High Court to the 
plaintiff (who was found ‘entitled to the 
impartible “estate) upon the ground that 


they represented an accretion to ‘the estate 


and descended with it.. ‘The Judicial Com- 


mittee observed :—“Their Lordships think, 


that this conclusion is wrong, ‘and that its 
error is due to the idea that the produce of 
the impartible estate naturally belongs to 
and forms an accretion to the original pro- 
perty. Infact, when the true position‘is 
considered there is no accretion at all, 
The income when received is the’ absolute 
property of the owner of the ‘impartible 
estate. It differs in no way from property 
that he might haye gained by: his own 
effort; or that had come to him in circum- 
stances entirely. disassociated from ‘the 
ownership ` of the Raj. “Ib is a strong as- 
sumption to make that the income of the 
property of this nature is so affected by the 
source from which it came that. it still 
retains its original character.” 

“It is possible that this confusion is due 
to the consideration of the position with 
regard ‘toan ordinary joint family estate, 
. In such acasethe income, equally with the 
corpus, forms part of the family’ property; 
and if the-owner mixes his own moneys 
with the ‘moneys of the Sorea for 
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examplé, by putting the whole into ‘one 
account-at the Bank or by treating them in. 
his accounts as ‘indistinguishable—his own. 
earnings share with the property ‘with 
which they are mingled the character of 
joint family property ; but nosuch consider- 
ations necessarily apply to the income, 
from impartible property, AN 


Upon the question of incorporation of. ihe 
properties acquired with the impartible 
estate, it appears that the income - of. the 
estate was utilized by the Raja in giving 
loans and purchasing other properties, and: 
the income of zemindaries purchased as.aleo. 
loans with interest when re-paid Were en- 
tered in the books ofthe estate and treated 
as a part of the ‘income of ‘the estate,: and 
all this was done at the instance.of the 
Raja, but their Lordships held that “this: 
was insufficient to affect the por perty with 
the character of impartibility, 


‘In the Jambuni ‘case’ [Rani Parbati 
Kumari Debi v, Jagadis Chunder Dhabal 
(71)], some property was bought ‘out of the’ 
savings of the estate by the Court of Wards’ 
during ‘the Raja’s minority and -their 


‘Lordships observed “All that the respond-: 


ents can point to ag indicating Purno’s in-’ 
tention to deal with them-'as part of the’ 
Raj is that the rents were collected. by the’ 
same servant, and the collection papers kept’ 
with the papers of the Raj. Their Lord: 
ships do not find in these meagre facts- 
adequate ground for holding that the Raja’ 
intended ‘to incorporate the four mouzahs 
with the ancestral’estate for the purposes’ 
of ihe succession. The four mouzahe- 
must, therefore, follow the rule of the: 
Mitakshara ` Law as to self acquired pro-- 
perty.” See also Janki Pershad Singh, v, 
Dwarka Pershad Singh(72)—a case under the‘ 
Oudh Talukdar's Act and Murtaza Husain’ 
Khan v. Mohammad Yasin Ali Khan (73). * 
It is contended, however, on -behalf of the: 
defendant that the gross income of Per.’ 
ganahs Jheria and Joynagar at the time: 
of Raja Jaiman gal was only about Re, 35 ,000,- 


Bom. L. R. 365; 8 Sar. P'O. J. 205 (P. 

(72) jodad. ‘Cas. 73;: 401. A. 170 at p. 281; 35 A, 
391; 18 C. L. J, 200; 17°C. WAN. 1029; 14 AL L; T. 110: 
25 M. D.J. 34: (1913) M. W. N. 630; 11 A. L. J. 8168:13 
Bom.-L. R. 853; o O. 216 (P. AN 

(73) 36 Ind. Cas. 299; 43 1. A, 269 atp. 381: 38A 
552: 95 O. L. J. 1; 20M. L. T. 36; 14 A. L. J. 1083:18: 
Bom, L, R. 884; 31M. L. J. 804; (1916) 2 M. W N, 5555 
19 ©. ©. 290; I' P, L. W. 122; 21 O. W.N. 410; 4 0, Ly 
J. 8; 41, W.538 (P. 0). | 


* (71) ied a Ba 98; 29 O. 433; 6 O. W: N.- 490; £ 
C.). 
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Raja Durga Prasad was in possession from 
_ September 1899 to March 1916 i. e., about 
16 years, so that cven taking Rs. 35,000 to 
be the full income available, in 16 years it 
would be less than 6 lacs of rupees. But 


the self-acquisitions claimed by the plaint-- 


iffs would be about thirty lacs-of rupees so 
‘that the properties moveable and immove- 
able claimed as self-acquisitions could not 
have been acquired from the income of the 
estate. Reference is made to para. 2 of the 


plaint where it was stated that the estate ` 


consisted formerly of a property of incon- 
siderable income that afterwards during 
Raja Durga Prasad’s time coal mines were 


discovered and the income of the estate- 


had swelled to about ten lacs a year, and 
was now considered to be one of the 
biggest estates in Bengal, Behar and 
Orissa. f 

. -` Reference was made to Mitakshara, 

Oh. I, s. 4, paras. 1, 2 and 6, Mayne’s Hindu 
Law, 9th Edition, para. 281 and Amar Nath 
v. Firm of Hukam Chand Nathu Mal (74) to 
show that porperty which is acquired with- 
out detriment to the estate’ is self-acquisi- 
tion, not where it is acquired with detri- 
ment to the estate, that a lease of coal land 
is really a sale of the corpus, and that the 
salami (bonus) and royalties of such lands 
cannot be said to be income of the lands, 
and itis accordingly contended that the 
properties were not acquired without detri- 
ment to the estate, and it is for the plaintiffs 
the party who claim the selfacquisitions 
to show that they were not acquired with- 
out detriment to the estate. 

It is not disputed that a lease of ‘aul 
lands is really a sale of the corpus, but the 
principle that only acquisitions-made with- 
out detriment to the estate are self-acqui- 
sitions has no application to the present 
case, Inthe case of ordinary property only 
an acquisilion by a member without detri- 
ment to the family property would be his 
self-acquisition. Butin the caseof an im- 
partible estate, the holder is the owner both 
of the impartible estate as well'as its income. 
We do not see, therefore, how the question 


of “without detriment” arises in such a case.. 


It is now settled by the decisions of the 
Judicial Committee in Sartaj Kuari’s 
case (10) and the Ist Pittapur case (22) 


55; 19 A. L. J. 249; 40 M. L. J. 827; 2 P. L. T, 208; 
1. 40; Ag M. L. L 258; Oe M. W. N. 175; 25 0. W, 

"534: 8. U. P. R. (P, C.) 12; Go L, R, 671; 14 
LW, i35; d2 Py W.R. 1921 (P, O 
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that, the holder of the estate can alienate 
it at his pleasure. He is, therefore, 
under no ‘obligation to preserve the 
corpus of the estate for the benefit of 
the successers to the estate. It is con- 
tended, however, that if the owner does not 
dispose of the estate but converts a portion 
of it into money, such money does not con- 
stitute his separate estate nor follow the 
succession to the separate estate but de- 
volves along with the estate upon the suc- 
cessor. If, however, a portion of an im- 
partible Raj is" sold and converted into 
money or some property is purchased with 
the money, does the money or the proper ty 


‘purchased with it continue to be impartible 


estate? The junior members have merely 


a right to maintenance “under custom and a. 


possible right of succession to the imparti- 
ble estate. The owner of the estate, however, 


can put an end to such right by alienating E 


it or converting it into money. 

If, therefore, the holder of the impartible 
estate sells a portion of it and converts it 
into money, itis no longer a part of the 
impartible estate. It is not a question of 
an intention to sever but actual conversion 
of the estate into money. The junior mem- 
bers have no right whatsoever to what is 
not impartible estate, and the money to. 
which it is converted is freed from the rights 
of the junior members whatever they may 


-be, and becomes the absolute property of, 


the holder of thé estate. If the junior 
members have no proprietary right to the 
corpus, they have none to the money to 
which the corpus may be converted nor to 
the income of the estate. 

Monies received on account of mining 

leases, or royalties from mines or compen- 
sation under the Land Acquisition Act at 
the best stand on the same footing as asale, 
and junior member cannot have any right 
to any of them, once it is held that the 
holder of the estate has an unrestricted 
power of alienation. 
- It may be said that it depends upon the 
question of intention. But would not the 
very fact of selling a portion of the estate 
indicate his intention of severing the money 
or the property purchased with it from the 
partible estate? We think that in such 
event the money or the property purchased 
with it is freed from the possible rights of 
the junior members unless the money or 
the property is incorporated with the estate, 
= We will now deal with the properties 
claimed gs self-acquisitions one by one, 
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Immoveable properties. 
` Joynagar. 

This was purchased by Raja Rash Behari. 
The defendant says that it was incorporated 
by Raja Rash Behari. We have referred 
to the deposition of Raja Rash Behari in 
the Pandra case where he.stated that his 
- eldest son would also get the zemindari of 
Joynagar. “Why should my second son, 
the Kumar get the said zemindari of Joy- 
nagar’, On his death the Court of Wards 
took possession, and on Jaimangal's at- 
taining majority he got his name recorded 
as proprietor. ‘ 

It is said that Raja Rash Behari, who had 
purchased Joynagar, might have been 
under the impression that it should devolve 
asa Raj upon his eldest son and that the 
` law of primogeniture would apply to it also, 
and that no necessary inference arises that 
he intended to incorporate it with the Raj. 
But whatever his impression might be, it 
seems to us thathe did intend that Joy- 
nagar should form part of the Jheria estate. 

The judgment in the Tisra case stated 
“Joynagar now forms part of Jheria Raj by 
purchase.” After Jaimangal’s death Durga 
Prasad claimed the whole of Joynagar by 
survivorship. It was contended that the 
incorporation must be by the person who 
acquired it, but from what we have stated 
above it would appear that Rash Behari 
incorporated Joynagar with the Raj. The 
Court below has disallowed the claim with 
regard to Joynagar. and we think rightly. 


Telo. 

The Court below finds upon the evidence 
of Paresh Ghose that Telo was incorporat- 
ed withthe impartible estate. i 

It is to be observed that if Joynagar and 
Telo were not incorporated by the Raja, ` 
they would go.to his widow Rani Chatura 
` Kumari and the plaintiffscannot claim them 
in any event. It appears that some rents 
of Telo were entered in the account books 
‘as huzur dakhil, but similar entries also . 
appear in connection with the rents of 
wJheria also. Sono inference can be drawn 
in favour of the plaintiffs from the huzur 
dakhil entries. 


In the Will of Raja Durga Prasad, it is 
stated ‘that the Perganahs Jheria and 
Joynagar are his ancestral properties, that 
whoever would be his successor would get 
the same as wellas other immoveable pro- 
- perties and it was net necessary to make 

any direction with regard to them, 3 


. 
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It is contended on behalf of the plaintiffs 
that Jheria and Joynagar are referred to 
as two separate entities and no inference 
can be drawn that Joynagar was incorporat- 
ed with the impartible estate Jheria. But 
so far as Joynagar is concerned, we have 
said that it was incorporated with the estate 
by the acquirer Raja Rash Behari. The 
other immoveable properties, however, stand 
on a different. footing. They are referred 
to as “other immoveable properties” sepa- 
rately from Jheria and Joynagar which 
are described as ‘‘myancestral zemindaries”’. 
It is true that the Will proceeds to state 
“Whoever will be my heir on my death shall 
get the said properties and it is not neces- 
sary to make any direction with regard to 
But that merely shows his impres- 
sion that ‘all the immoveable properties 
would go to his heir, it does not show in- 
corporation. It is contended for the plaint- 
iffs that incorporation cannot be made by 
.a.revocable document such as a Will that it: 
is not permissible for a person to say that 
certain properties should not be incorporat- 
ed during his lifetime but that after his 
death it should be incorporated, that is, 
that instead of following the ordinary 


“course of succession it will follow the law 


of devolution applicable to an impartible 
estate. The learned Advocate-General con- 
tended that the properties were incorporat- 
ed during the lifetime, the Will merely 
being evidence of such incorporation.: We 
do not, however, see that there was any 
incorporation during the lifetime of Raja 
Dufga Prasad, and. we think that with the 
exception of Perganah Joynagar which 
was incorporated by Raja Rash Behari no 
other property was incorporated with the 
Jheria estate. Properties Nos. 2 to 7, how- 
ever, appear to be family properties of Raja’ 
Durga Prasad. Property No. 3 Telo, No. 6 
the bunglow at Purulia, and No. 7 Rajgunge 
cutchery were acquired by Raja Jaimangal, 
and Raja Durga Prasad claimed them on 
the death of Raja Jaimangal by survivor- 
ship. It appears that the rents of Telo 
were sometimes paid to Raja Durga Prasad 
as huzur dakhil, but the same system pre- 
vailed with regard to Jheria also. We do 


‘not, however, attach any importance to the 


huzur dakhil entries; because as the Seram- ` 
pore case [Gurusami Pandiyan v. Sendathi 
Kalai ` Pendia (75)| shows, the mere fact 
that rents are credited to the account books: 


61 Ind, Cas. 242; 44 M.1 at p, 24; 39 M, L, J, 


(75 
529; 21520) M, W. N, 660; 28 M. L, T, 365, 
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of.the estate or treated as part of the income 
ofthe estateis not sufficient to affect the pro- 
perty with the character of impartibility. 
But properties Nos. 2 to7 of schedule Ka 
were either the ancestral properties or pro- 
perties which devolved upon Raja Durga 
Prasad on Raja Jaimangal’s death, and we 
do not think they can be claimed by the 

laintiffs as the self-acquisitions of Raja 
Durga Prasad. If Teloand the other proper- 
ties which were acquired by Raja Jaimangal 
were not incorporated with the estate, they 
would devolve upon hiswidow Rani Chatura 
Kumari, and not upon the plaintiffs. We, 
accordingly, agree with the Court below so 
far as properties Nos, 2 to7 of schedule Ka. 
are concerned. 

. Properties Nos. 1 to 19 of schedule Kha 
are claimed as the self-acquisitions of Raja 
Durga Prasad. Reference was made to a 
passage in the judgment in the case of 


Jagdamba Kumari v. Wazir Narain Singh. 


(20) where certain properties (near the 
palace) which were used by the zemindar 
and were never let out were held.to be in- 
corporated. But they were near the palace, 
they wereneighbouring properties which 
had not-beenseparately enjoyed-and, there- 
fore, must-be reasonably treated as appur- 
tenant tothe palace itself. Reference was 
also made to-apassage at page 25* where two 
bur galows (at the head-quarter stations of 


_ the two taluks in which the zemindar's pro- 


perty lay), which were never letout, were held 
to have been made part of the estate for its 
tise, although outside the zemindari limits. 
But the zemindar and his officials had been 
bing them when going to transact zemin- 
dari business as they had often to do. 
Calcutta was, no doubt, the capital of Behar 
also-at the time the house (239, Lower 
Gircular Road) was purchased, but it does 
not appear to have been used: for the pur- 


pose of transacting any zemindari .busi- 
< ness and there is nothing to show that Raja 


Durga Prasad intended to incorporate it 
with: the Raj estate, . 

Property No. 1 consists of 5 bighas of land 
anda house in premises No. 239, Lower 
Circular Road, Bhowanipur, Calcutta re- 
férred to above. 
by Raja Durga Prasad.at . Rs. 1,50,000 in 
1908. The cost of construction of the privy, 
marbling-the floor, electric lights and fans, 
repairs, electric supply,. municipal taxes, 


the pay of the gardener, etc., were all paid 


by the’estate. It is referred to as the 


Page of 44 M.—[Ed.] 
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basatbati at Caleutta in the entry as to 
electric lights and fans and it was used as 
the residence of the Raja when he came’ 
to Calcuttas But the expenditure referred 
to above would be incurred in any case, 
and the mere fact that it was incurred does 
not show that it was intended to incorpo- 
rate the house with the impartible Raj. 
Property No. 2 is the Madhupur house 
which was purchased for Rs. 31,989 in 1908. - 
Similar costs of repairs, etc., were paid by 
the estate forthis house also and it was 
never let out. ; . 
“No. 3—Four bighas of land at Bankipur 
purchased in 1915 at Rs. 200. No. 4—I'ive - 
bighas of lands with house also at Bankipur 


_ purchased in 1915 for Rs. 17,200. The entries 


show the cost of purchasing and construct- 
ing a house. 

‘No. 5— Twenty two bighas of garden at 
Ranchi. Thereare entries with regard to 
the lease (a permanent lease) cost of con-. 
struction of building, rents andcesses and 
municipal taxes of the house. 

No. 6—Patkum consists of Mouzah Situ- 
and 10 other mouzahs in Perganah Patkum,- 
a mokarrarit right purchased in 1903 for. 
Rs. 17,000. The entries show payment of the. 


„price, rents realised and credited, rents, 


cesses and litigation expenses debited to. 
the estate, Jagabandhu Roy says that the 
price was paid bythe Rajand debited to- 
the estate. * 

No. 7—Koro—a lakheraj property :pur-- 
chased at Rs. 1,20,000 in 1904, the money 
being raised on loan taken from Messrs. 
Mackinnon Mackenzie & Co., on a register- 
ed ‘mortgage. There are entries ‘showing’ 


. payments of portions of the loan by setting’ 


off the royalty of coal lands held by . the. 
Company. The entries show rents realised 
and credited, some of the rents realised 
from Koro are entered as huzur dakhil (i. e.,. 
paid to the Raja himself) but there are 


ed. 
Koro was settledin mokarrari with plaint-. 


iff No. 1 in 1912 and there isan entry of’. 


o aS as bonus realised from the plaintiff : 
o. 1, . Meas 
No. 8-—-Taluk-Kurko purchased in 1907 
for Rs, 4,000, The entries show the pay-° 
ment of the purchasé-money -on various - 
dates, expenses in connection with the same,. 
litigation expenses, rents and monies realis- ` 
ed. under instalment bonds credited: Ex- 


penses for excavating a tank, those for res. 


pairs of the cutchery house and sowing: 


other rents realised. which are not so enter- . 


- runs as follows: 


- (98 L ©. 1926; 
paddy, settlement expenses of Kurko, and 
expenses of the cutchery there. 

There are many entries showing rents 
realised or money under instafment bonds 
and paid to the Raja Bahadur himself. 
But there were some rents realised which 
are not shown as so paid. 

The observations made by us with respect 
to 239, Lower Circular Road apply to pro- 
perties Nos. 2 to 8 also, 

As the Court below points out, proper- 
ties Nos. 1 to Bof schedule Kha are outside 
the boundaries of the zemindaries and with 
. the exception of item No. 6 they are in 
different districts altogether. : 
Nos. 9 to 19. 


No. 9is the Raj palace, No. 10 is the. 


European guest house, No, 11 is the Elec- 
tric Power House, No. 12 is the Manager's 
quarters, Nos 13 to 17 are Bungalows—all 
these in Jheria, No. 18 is a Bungalow on 
a river bank and No. 19 is the pleasure 
house at Dheva--the last two are outside 
the village Jheria, though in Perganah 
Jheria, So they are onthe lands of the 
impartible estate itself and are used as ap- 
purtenant to the Raj. Tue - Court below 
observes that “ properties, Nos. 9 to 19 
must go with the estate as being improve- 
ments and additions to the estate. The 
very fact thatthey areon lands belonging 
to the impartible estate shows an intention 
to incorporate them with the estate. I shall 
therefore, hold that the dovolution as re- 
gards the items, Nos, 9 to 19 of schedule 
Kha follows that of the impartible estate.” 
We agree with the Court below so far as 
the immoveable properties of schedules Ka 
and Kha are concerned. 
No, 20.—Moveable properties. f 
With regard to moveable properties, it 
is contended that the Will of Raja Durga 
Prasad shows that they were incorporated 
with the estate. The passage in the Will 
“But 6annas ‘of the 
diamonds andother jewelleries gold and 
silver, etc., mentidnedin the schedule hereto 
which I have and those which I shall pur- 
chase hereafter besidesthese and all cash 
monies, notes, gold and silver, ete., which 
will be there in my own iehbil ot in the 
Bank of Bengal or any other Bank at the 
time of my death shall form part of my 
zemindari and whoever will get the zemin- 
dari at any time shall possess and enjoy 
the same, and my wives (thcse who will 
be living at the time of my death) shall 
‘get the remaining 10-annas of the said 
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diamondsand other jewelleries, the notes, 
cash moneys, silver and gold ete. ......", 

Bat, in the first place, we think tière 
can be no incorporation of moveable pro- 
perties with an impartible estate. In order 
that there may be incorporation, the pro- 
perty to be incorporated must be of the 
same nature as the impartible property, 
The Jheria estate is immoveable property, 
and itseems tous that only immoveable 
property can be incorporated. Then, again, 
incorporation involves altering the ordinary 
The helder of the 
impartible estate by purchasing a cow or a 


-horse, for example, would be able to alter 


the course of succession to it by declaring 
his intention to incorporate it with the 
estate, - i 


Itis true that in the case of Sarabjit 
Partab Bahadur Sahi v. Indarjit Partap 
Bahaiur Suhi (76) Stanley, O.J., and Bur- 
kitt, J.. were of opinion that moveable pro- 


-perty (in that case) was appurtenant to and 


part of the Raj estate, and as such passed 
to the defendant who was held entitled to 
the estate. Butit appears thatthe plaint- 
iff executed an ekrarnama on the basis 
that. all the property formed portion of the 
estate, and descended in accordance with 


‘the family custom, and the learned Judges 


saidthat if they were right in thinking 
that the ekrarnama was binding it was 


‘obvious that the claim in regard to the 
‘moveable property could be no more súp- 


ported than the claim to the immoveable’ 


‘property. In that view, the observations 


were obiter, ` However, that may be, in the 
Com- 
mittee observed “whether it be possible 
in any circumstances to treat moveable 
property as an accretion to a landed 


‘estate of this character is a matter ‘not 


arising for decision. It is true that in 
Sarabjit Partap Bahadur Sahiv. Indarjit 
Partap Bahadur Sahi (76) it was decided 
that moveable property could beso regarded, 
but as the point does not arise here, 
their Lordships need only say that they 


must not be regarded as accepting the 


soundness of that decision.” Their Lord- 
ships did not approve of the decision 
in Savabjit’s case (76) and we are of 
opinion that moveable properties cannot 
be incorporated so as to make it imparti- ` 
ble estate. In the next place, the provision 
in the Will that the jewellery, ete; shall 


(76) 27 A, 203,2 A L J 720; A, W N, (1804) td, 
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form part of the estate does not neces- 
sarily show incorporation with the imparti- 
ble estate. The vernacular words ‘‘shamil 
thakibey” are somewhat ambiguous. They 
may mean “continue to form part of” 
or “shall form part of.” However that 
may be, it is contended on behalf of 
the plaintiffs thafincorporation cannot be 
made by a revocable document such as a 
Will which moreover speaks “only from the 
death of the testator,” that it is not open 
to a person to direct certain properties 
(not incorporated with the estate in bis 
lifetime) to be treated as impartible after 
his death so as to follow a course of suc- 
cession different from the ordinary, and 
that in any case an undivided 6-annas 
share cannot be incorporated, . because be- 
fore division it cannot be predicated of any 
particular property that it is part of the 
estate. The learned Advocate-General con- 
tended thatthe Will did not incorporate the 
moveables, that the 16-annas (entire) move- 
ables had already been incorporated with 
the estate, and that the Will is strong evi- 
dence of the incorporation and of the man- 
“nher. in which he had treated the move- 
ables, and it provides that a G-annas out 


of the moveables incorporated shall con- - 
tinue to form part of the estate. Butthe ` 


Will does not say that there had been 
incorporation of the entire moveables, and 
it seems to us that the provision that 
6-annas “shall form part? or “continue 
as’ part’ of the estate is the manner 
of -expressing the bequest made to the 
successor. ay f 

As for the provision that the properties 
‘which would be purchased “hereafter” 
i.e „ after the date of the Will, obviously 
there could be no incorporation of such 
after acquired properties, and that sup- 
porta our view that the provision in the 

ill about the moveables does not show 
incorporation, It may be pointed out that 
there is no provision in the Will that the 
moveable properties other than there men- 
tioned in the schedule (to the Will) !were to 
form part of the zemindari, 

There is a provision in the Will that in 
thecase of a birth of a son, he or the 
eldest, if more than one son were born, 
would get the estate and the other sons 
would get maintenance, but it was provided 
that the Will in that event would beccme 
invalid and inoy erative. 

We now proceed to deal with the move- 
pble properties, Items Ncs, 1 to 23 are 
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jewellery which have already been dealt 
with by us. Item No. 24 relates to several 
motor-carg out of which the Minerva, Ber- 
liet and Hupmobille cars which were pur- 
chased by Raja Durga Prasad have been 
allowed to ihe plaintiffs and the rest dis- 
allowed asthey were purchased by the de- 
fendant. A 

With regard to the sum of. Rs. 7,17,400 
on account of the current deposit and 
fixed deposit in tbe Bank, the Court 
below has decreed the sum (with certain 
deductions to be presently noticed) to 
the plaintiff with interest thereon at 6 
percent: from the time of institution of 
the suit. The plaintiffs contend that they 
are entitled to interest from the dates when 
the deposits became due. Itis contended, 
on the other hand, that the defendant was - 
under no obligation to realise thé interest 
or withdraw the deposits when they fell 
due, that the plaintiffs did not claim inte- 
rest in the plaint and they are not entitled 
to get any interest theie being no agree- 
ment to pay interest, that although there 
was no claim for interest in the plaint 
even after the institution of the suit, the 
Court below has allowed it, asit had power 
to do so under s, 34 of the C. P, O. 


But although the defendant may not be 
liable for interest from the dates on which 
thé fixed deposits became due, the plaintiffs 
being entitled to the money in the Bank 
there is no reason why they should not get 
the interest upon the money in the Bank ` 
which has beenrealized bythe defendant. 
The decree against the Bank was obtained 
on the 8lst August 1917, and’we think that 
the plaintiffs are entitled to the sum decreed 
against the Bank, together with interest 
thereon from the date on which the defend- 
ant got the money, and not merely from `’ 
the date of the institution of the suit, It 
is true that there was no specific prayer 
for interest in the plaint but if as we find 
that the plaintiffs are entitled to interest 
prior to the date of the suit, they can get 
the 1elief under the general prayer, 


Then, again, the Court below has deduct- 
ed the sum of Rs, 48,000 and odd found by 
it to have been paid under the bantannama 
to the plaintiffs and the sum of 24 lacs of 
rupees paid tothe plaintifis in the Court 
below and allowed interest upon the balance 
from the institution of the suit. We have 
held that the payment of Rs. 48,000 and odd 
to the plaintiffs has not keen proved, so 


[93 I. O. 1926] 
‘interest upon the 2$ lacs only-should be 
deducted, but there is no reason why the 
defendant should not pay interest between 
the date on which the defendant got the 
money from the Bank and the 10th March 
1920 on which date two lacs of rupees was 
paid and the 23rd March 1920 on which 
Rs. 50,000 was paid to the plaintiffs in the 
Court below. f 
> aed realized after Raja Durga Prasad's 

eath. 

It is contended that the plaintiffs being 
entitled to the self-acquisitions are also 
entitled to the royalties, rents and debts 
which became due during Raja Durga 
Prasad's time and which have been realized 
subsequent to his death by the defendant, 
and the case of Aparna. Debi v. Shiba 
Prashad Singh (77), (a case relating to this 
very estate) is relied on. In that case, the 
present defendant Siva Prosad sued a 
“ tenant for arrears of rent and royalty a 
portion of which related to Raja Durga 
- Prasad's time, and the High Court held 

that the right to recover arrears of rent 
which fall due during the lifetime of the 
holder of an impartible estate, but which 
are not realized by the such holder, passes 
to the latter’s heirs and not to the person 
who sneceeds tothe estate. Das, J., (Ross, d., 
agreeing with him) observed: “It has been 
held by the Judicial Committee that the 
producé of an impartible estate does not 
necessarily belong to and form an accretion 
to the original property.” 

“In this case we have no evidence that the 
late Raja treated the produce of the estate 
as an accretion to the estate. That being 
so, prima facie the plaintiff is not entitled to 
rent which accrued due in the lifetime of 
the late Raja. It was, however, contended 
on behalf of the respondent that unrealized 
rents cannot be regarded as a self-acquisi- 
tion as they still adhere to the estate. I 
am unable to accede to this argument, 
Rent which has become due is produce of 
the impartible estate whether that produce 
has actually come into the hands of the 

. owner or not, I can make no distinction 
between realized rent and unrealized rent 
in this respect.” We entirely agree in 

` these observations, -3 

Itis contended, however, on behalf of the 


defendant thatit is‘only the income which 
‘was received in Durga Prasad’s-time, and 


(77) 83 Ind. Cas. 628; 3Pat. 367; 5P L T U; 
(1994) Pet, 207; A. 1, R. 1924 Pat, 451 = 
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not that which merely accrued dus, which 
would devolve upon the Ranis and that the 
Judicial Committee in the Serampore 
case (20), did not hold that unrealized 
arrears are income which is the absolute 
property of the holder tof the estate. 
Reference is made to the -passage at 
page 7* where their Lyrdships observed :— 
“The income when received is the absolute 
property of the owner of the impartible 
estate.” But the passage cannot be read as 
meaning that itis only when the income is 
received that it becomes the absolute pro- 
perty. In that case the income was received, 
and, therefore, their Lordships said “The 
income when received”. The reasons given 
by their Lordships in the next passage 
indicate that it was not intended to confine 
the rule only to cases where the income is 
actually received during the lifetime of the 
holder. Their Lordships observed :—“It 
is a strong assumption to make that the 
income of the property of this nature is so 
affected by the source from which it came 
that it still retains its original character”. 
The utmost that can be said is that their 
Lordships did not decide the question of 
unrealized arrears. We are referred to the 
case of Bhagabati Koer v. Sohodra Koer 
(78) and itis contended that the holderof 
an impartible estate is in a position analo- 
gous to that of a Hindu widow so far as the 
right to the income is concerned. In that 
case the learned Judges observed that 
unrealized rents in the hands of tenanta 
cannot be treated as temporary savings by 
a Hindu widow on her own account but 
should be looked upon as an accretion to 
her husband’s estate. But we do not think 
that the interest of the holder of an imparti» 
ble estate is analogous to that of a Hindu 
widow. The Hindu widow has a limited 


. interest whereas it is now settled that the 


holder of an impartible estate has absolute 
powers of disposal over theestate. There ig 
no authority against the view taken by the 


_ Patna High Court which upon principle 
‘appears to be right and we agree with it. 


Moveable properties, 

With regard to the moveable properties, 
the Court below observed—“the parties 
have not adduced any evidence before me 
as regards their price. I shall, therefore, ac- 
cept the price of these items as given in 
the plaint.” 


(78) 13 Ind. Caa. 691; 16 O, WW, N. 834. | 
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_ But the value of the articles was disputed 
by the defendant in the written statement 
and the 13th issue raised the question, 
“whatare the moveable properties left by 
-Raja Durga Prasad and what their respec- 
tive value." In these circumstances, the 
-Court below should not have accepted the 
values given in the plaint without any 
evidence. It is contended on behalf of the 
plaintiffs that there should be an enquiry 
as to the moveables and their value. The 
defendant contends that he and not 
the plaintiffs can complain of the decree 
on the point, that hadthe Court below 
given a decree for. the articles and not for 
their value, the plaintiffs could not have 
come to the Appellate Court and said that 
they should be allowed to adducé evidence 
as to their value, and that the plaintiffs not 
having adduced evidence cannot now ask 
the Court to allow them to doso, But the 
defendant having raised the question in 
his appeal, we think the Appellate Court 
ean order that the proper procedure should 
be followed. We think there should be an 
enquiry as to the moveable properties left 


-by Raja Durga Prasad and as to their 


value, 


Apart from discovery and accounts, lit is 
contended that the plaintiffs are entitled 
to certain sums of money realized by the 
(1) Five lacs and thirty- 


` five hundred rupees realized in 1916 from 


# 


“Maharaja Manindra Chandra Nandy as 
royalty. - _ 
_ (2) Rs, 35,000 realized from Tika Prosad. 


(8) One lac and thirty thousand rupees 


` realized from Raja of Barabhum 


(4) Rs. 18,000 realized from the Tikait 
of Pathrol. 

(5) Rs, 54,000 duefrom Mr, Smith. 

(6) Rs. 20,000 due from Kunjo Behari 
Singh of Nunyad,  _ 

(7) Rs. 9,000 due from Ram Chandra 
Singh of Nala, 

(8) Rs. 3,00,000 in theiron chest. 

9) Arrears of royalties of the time of Raja 
Durga Prasad with interest thereon from 
the 7th March 1916 the date of the death of 
Raja Durga Prasad, 


The defendant's contention is that there 
is no- evidence of realization of these sums 
by the defendant. So faras the Items Nos. 
W and (2) are concerned, they are specifical- 

y mentioned inthe affidavit sworn by the 
plaintiff No, lon the llth September 1919 
in support of her application fcr the appoint- 
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ment ofa Receiver. Paragraph 55 of the 
affidavit runs as follows: “That your peti- 
tioners have-further ascertained from the 
said Babu Ram Kalpa Mahata that the 
defendant since he obtained wrongful pos- 
session of the said Jheria Raj estate has 
realized large sums of money due by differ- 
ent persons to the said Raja Durga Prasad 
as his ‘own money on different accounts, 
among others. 

(a) Inthe year 1916 he realized the sum 
of rupees five lacs or thereabouts from 


‘Maharaja Sir Manindra Chandra Nandy 


Bahadur of Cassimbazar in execution of a 
decree which had been obtained by the said 
Raja Durga Prasad Singh. | 

(b) Thesum of Rs. 35,000 from Tikait 
Krishna Prasad Singh of Pathrol. 

(c) And by execution of various ‘other 
decrees the particulars of which your peti- 
tioners have not been able to ascertain yet.” 
So it does not rest merely upon an allega- 
tion, as itis supported by an affidavit 

It is. contended that there is no evidence 
thatthe whole of the amounts of Items Nos 1 
and 2had been realized. -Paragraph 70 of 
the defendant's affidavit in’ answer states 
as follows i— 

“That with reference to para. 55 of the 
petition this defendant states that the 
different sums of mohey advanced by the 
late Raja Durga Prasad Singh were part 
of the Jheria Raj estate and are all entered 
in the rokars thereof, this defendant has 
realized some of these amounts and they 
have been duly entered in the rokars,” It. 
js contended on behalf of the plaintifis. 
that the statement that “the defendant has 
realized some of the amounts and they 
have been duly entered in the rokars” refers’ 
te the general statement madein the Rani's 
affidavit (para. 55) about the defendant 
having realized large sums of money and 
not to the two specific items (a) and (b) 
mentioned in theaffidavit. It is not clear 
whether the admission refers to these two 
particular items, 

But the defendant having stated that 
“some of those amounts had been realized 
and are- duly entered in the rokars’, the 
question’as to how much has been realized 
may be ascertained from the rokars. 

It was further contended by the defendant 
that assuming the decree against Maharaja 
Manindra Chandra Nandy was on account 
of royalty, we do not know the terms of 
the lease, and whether the royalties had 
been stipulated to be paid to the Raja 
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and his successors and that the Court cannot ` 


deal with it without amendment of the 
plaint and without giving the defendant an 
opportunity of meeting the case. But al- 
though it was generally pleaded that every- 
thing was part of the Raj there was no 
suggestion that any money was payable to 
the suċcessors of Raja Durga Prasad Singh. 
The plaintiffs alleged in the Receiver peti- 
tion that the defendant had realised large 
sums due to Raja Durga Prasad and the 
defendant states that he had realized “some 
of those amounts”, But assuming that 
there was any such stipulation it does not 
help the defendant as the plaintiffs are the 
successors of Raja Durga Prasad in respect 
of the self-acquisitions. “Successor” does 
not necessarily mean “successor by survi- 
vorship.”’ 

With regard to the Item No. 3—one lac 
and thirty thousand rupees said to -have 


been realized from the Raja of Barabhum, - 


the plaintiffs relied upon a letter of Lalit 
Kishore.to Mr. Macnair, dated the 4th No- 
vember 1916. That, however, only shows 
that a decree had been obtained not that 
the money had been realized and there is 
no evidence that it has been realized. 

It was pointed out that there are serious 
objections to a decree being passed for these 
items (Nos. 1 to 3) referred. to above. Any 
application for amendment would raise the 
question of limitation and the jurisdiction 
of the Alipore Court to entertain the claim, 
We need not discuss these questions be- 
eause there is no prayer for amendment, 
It is further contended that if these amounts 
are allowed, the value of the appeal would 
-be increased. But no question of Court-fee 
would arise because the highest Court-fee 
payable has been paid. As for the valna- 
tion of the appeal also, we do not see any 
difficulty. The appeal is valued at eighty 
lacs of rupees. There is no specification of 
the properties for which the appeal has 
been preferred, but it relates to the pro- 
perties of schedule Ka which were valued 
at Rs. 60,77,000, and certain properties of 
schedule Kha which were disallowed by the 

Jourt below. The entire properties were 
valued at 90 lacs of rupees, so that deduct- 
ing the value of properties of schedule Ka 
valued at 60 lacs and odd they claimed 
other properties of the value of about 30 
lacs. They succeeded in the Court below 
to the extent of about 13 lacs and 42 thou- 
sand rupees leaving about 16 lacs of rupees 
for which they have appealed. So the valua- 
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tion of the appeal would cover the amounts 
for which the plaintiffs are claiming. ` 

Then itis contended that the cause of 
action for dispossession of immoveable 
properties is different from the cause: of 
action for money had and received. The. 
conversion which took place at the date of 
the death of Durga Prasad is different from 
the conversion subsequent to his death, and 
theplaintiffs could notsue the defendant un- 
til he had received the monies, that thesnit, 
for monies should have been brought in a 
Court where the cause of action arose or 
where the defendant resided, But the suit 
is for recovery of the impartible estate as 
well ás other properties moveable, and im- 
moveable, of which the defendant is said 
to have been in wrongful possession, and 
there is only one cause of action viz., the 
withholding of .all those properties by the 
defendant and that would include the 
monies realized subsequent to the death of 
Raja Durga Prasad and prior to the institu- 
tion of the suit. 

With regard to theremaining itemsas also 
the various other sums of money alleged to 
have been realized, there is no evidence-of 
realization on the plaintiffs’ side. But as 
stated above, the defendant aimittad that 
some ofthose amounts mentioned-in para, 55 
of the plaintiffs’ affidavit had been realized 
and duly credited in the rokars, So an 
enquiry will be made with regard to all 
these items by the Court below, 


With regard to the cash in the Raj Trea- 
sury, the plaintiffs in the Receiver petition 
(para. 51), alleged that there was a large 
sum of cash inthe iron safes of Raja-Durga ` 
Prasad, amounting to about 3 lacs, which 
was his own absolute property, unconnected 
with the Jheria Raj estate, and was wrong- 
fully taken possession of by the defendant. 
The defendant in his affidavit in answer 
(para. 69) stated that whatever cash there 
was in the cutchery had been entered in 
the inventory by Mr. Luby and subse- 
quently divided between the plaintiffs and 
the defendant as stated in the deed of 
bantannama. The statement that whatever 
was in the cutchery wasentered in Mr. Luby’s 
inventory is not true, because admittedly 
some iron safes were not shown to him. 


It is true thatin the plaint the plaintiffs 
claimed that the cash in the bahir tahabil 
at the time of the death of Raja Durga 
Prasad was Rs, 26,302 saad the cash 
in the Treasury in the cash-box and 
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nij iron chest was Rs, 1,58,371-12-3, the 
latter being the sum mentioned inthe ban- 
tannama. The Court below has also found 
that Rs. 1,84,531-10-0 wasin fund of thé 
estate on the date of the death of the Raja 
out of which Rs. 1,06,879 was shown to Mr. 
Luby, and there was the sum of Rs. 26,302 
in the Treasury. The said sum of 
Rs. 1,06,879 togetifer with Rs, 51,500 found 
in three unopened safes make up the sum 
of Rs. 1,58,379 which is claimed in the 
plaint. But .the plaintiffs in the plaint 
stated that they had no accurate knowledge 
about the properties left by the Raja and 
prayed that they might be ascertained by 
discovery and included among the proper- 
‘ties in suit. As stated above, in the Re- 
` ceiver petition they alleged that the Raja 
left about three lacs of rupees being his 
absolute property unconnected with the 
Raj estate, The defendant said that all the 
cash was entered in Mr. Luby’s inventory 
which isnot true. The Court below found 
that the cash in the Treasury was not 
shown to Mr. Luby, that Mr. Smith kept it 
back from him, and that Mr. Smith and 
the officers of the defendant went on spend- 
ing money from the cash.in the Treasury. 
Large sums of money must have been 
spent not only on the sradh of Raja Durga 
` Prasad and the “tika pagree” of the de- 
fendant, but very large sums of money 
were paid to the persons who helped the 
_ defendant in securing his succession to the 
| estate, 
Kalipada Roy, cashier of the Baj since 
- 1914 (formerly rokar mohurrir), says. that 
cash was kept in an iron safe in the Trea- 
sury room as wellas in an iron safe under 
‘double lock, that there was a book to shaw 
how much money was kept under double 
lock which was opened on the day the name 
of the defendant was entered in the rokar. 
But he cannot say where that bookis. He 
saysthat his hath-khata has been destroy- 
ed, that there was another khata which 
showed how much he had under double 
lock and has not been preserved. In these 
circumstances, we think an enquiry should 
be made as to how much cash was left by 
Raja Durga Prasad at his death. f 
With regard to the moveables (Nos. 24 


. to 83) some of which have been decreed to` 


the plaintiffs, it is urged bythe defendant 
that there is no evidence that they were 


| ` acquired by Raja Durga Prasad. 


It appears that the plaintiffs described 
the properties of schedule Kha as acqnired 
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during Raja Durga Prasad's time. The, 
original schedule contained only the list of - 
jewellery. The defendant did not. dispute 
that the jewellery was acquired by Raja 
Durga Prasad. Subsequently, the plaint, 
was amended on the lOth June 1919 by 
giving the values of the properties claimed < 


separately, the jewellery being valued in a 


lump at" one lac: and-a-half of “rupees. | 
There was further amendment on the 16th 
June 1919 and then the moveable properties . 
Items Nos. 24 to 88 were added, The de-, 
fendant put in an additional written state- 
ment on the 28th June 1919 in which he | 
Stated that some of the properties were 
missing from the time of Raja Rash Behari _ 
and other former Rajas and that the move- 
able properties in the schedule Kha were 
not properties acquired in the time of Raja 
Durga Prasad, MA ; 
The Court below appears to have pro- 
ceeded upon the basis of the list of move- 
ables filed by the defendant when he was 
called upon to producea list of the articles 
in his possession. We think that an en- 


_ quiry should have been directed as to the 


moveables left by Raja Durga Prasad as his 
self-acquisitions and as tothe value thereof. 
< Executor de son tort. 

The plaintiffs claimed discovery and ac- 
counts from the defendant. ln prayer Gha 
in the plaint they prayed as follows: “That 
defendant being in wrongful possession of 
all the properties left by the plaintiffs’ 
husband and as the plaintiffs do not possess 
accurate knowledge about them, and the 
defendant has special knowledge of them, 
they may be ascertained after discovery . 
made by the defendant and included among 
the properties in suit, and a decree be 


-passed declaring the plaintiffs’ aforesaid 


right to them and giving them possession | 
thereof,” 

The 12th issue in the case was “Are the 
plaintiffs entitled to any discovery as pray- 
ed for by them.” That issue, however, 
was not tried by the Court below, although 
it is stated on behalf of the plaintiffs that | 
the shorthand notes of the ‘arguments in 
the Court below show thatthe point was 
argued by the plaintiffs’ Counsel. 

It is not contended that. there should be ` 
further discovery by way of inspection or 
production of account books i.e., discovery 
-by suit, but that ifthe plaintiffs have es- 
tablished their title to the self-acquisitions, 
they are entitled to discovery. and account 
under the decree on two grounds :— ; 
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(i) That the defendant was executor de 
son tort, and : 

(ii) that he was the agent of the plaint- 
iffs under the am-mukhtearnama obtained 
by him from them. f ° 


The first question, therefore, is whether 
the defendant is an executor de son tort. 
“If one who is neither executor nor admi- 
nistrator intermeddles with the goods of 
the-deceased, or does any other act charac- 
teristic of the office of executor, he thereby 
makes himself what is called in the law, an 
executor of his own wrong or more usually 
an executor de son tort...... A very slight 
circumstance of intermeddling with the 
goods of the deceased will. make a 
person executor de son tort.” (See Williams 
on Executors, llith Edition, Vol. 1, 
Page 177). The principle has been em- 
bodied in s. 265 of the Indian Succession 
_ Act which lays down that “a person who 


intermeddles with the estate of the deceas- | 


ed, or does any other act which belongs to 
the office of executor, while there is not 
_ rightful executor, or administrator in exist- 
ence, thereby makes himself an executor 
‘ of his own wrong.” There are no provi- 
sions similar to those of ss, 265 and 266 in 
the Probate and Administration Act which 
therefore, do notin terms apply to Hindu 
Wills, but in the case of Zamindar of Bha- 
drachalam and Palavancha v. Venkadri 
Appa Rao (79) it was held that the doctrine 
of executor of his own wrong in the law 
of Wills introduced in ss. 265 and 266 of 
the Indian Succession Act is applicable to 
cases not governed by. that Act on general 
principles of equity and good conscience 
even though similar provisions have not 
been introduced into the Probate and Ad- 
ministration Act. This is not disputed on 
behalf of the defendant. 


“Tf, however, a person set up in himself 
acolourable title to the goods of the de- 
ceased though he may not be able to make 
out his title completely he shall not be 
deemed an executor de son tort [Flemings v. 
- Jarrat (80).] See also Zamindar of Bhadra- 
chalam and Palavancha v. Venkadri Appa 
Rao (79) but the claim must be bona fide 
(paga 231), so also if he takes the goods 
of the deceased by mistake supposing them 
to be his own, this will not make him exe- 


(79) 70 Ind. Oas. 689; 46 M. 190 at pp. 232, 233; 
_ (1923) M. W. N53; 16 L. W. 369; 43 M. L, J. 486; A 
L R, 1922 Mad, 457; 31 M. L. T. 291, na 
(80) (1794) 1 Esp. N. P. O. 336, 
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cutor of his own wrong (see Williams oi 
Executors, page 182), 


It is contended that the defendant has 
recognized the Will, and has not only taken 
possession of the properties but has paid 
legacies under the bantannama and khorposh 
deeds, that the only reason why Probate 
was not taken out, according to Lelit’s 
evidence, was to avoide payment of: a 
heavy Probate duty, that the defendant 
did not take possession of the properties 
on the assertion of a paramount title, but 
as claiming from the testator Raja Durga 
Prasad, and that the mere fact that he 
may be the successor does not relieve him 
from being an intermeddler as he was doing 
something which would be the legitimate 
office of the executor, viz., the payment of 
debts and legacies. It is contended, on the 
other hand, that the defendant did not 
pay the legacies as executor, that both 
parties claimed the. estate, the defendan: 
got possession under a claim of title and 
in his own right by survivorship, and that 
he paid the legacies out of his estate and 
not as legacies under the Will, and the 
payments, therefore, cannot be held to have 
been made as executor. But the mere 
fact that the defendant did not profess to 
act as executor does not relieve him from 
the liability, asan executor de son tort 
rarely professes to act’assuch.- It is true 
that if a person claims a title not derived 
-from the testator but a paramount title he 
does not make himself lawie as au executor 
de son turt. 


But in the present case, the bantannama 
deeds stated that the defendant had at first 
raised objections to the Will as not binding 
upon him but eventually had given up | 
those objections and agreed to give shares 
of the-properties mentioned in the Will in 
accordance with the wishes of the deceased 
as ‘expressed in the said Will,” and that 
the properties had accordingly been divided. 
In the khorposh deeds also, it was stated 
that “ in accordance with the terms of the 
said Will,” the defendant had executed the 
deed promising to pay the  khorposh. 
Whatever his attitude might have been 
originally; he recognized the Will and 
gave effect to it under the déeds of ban- 
tannama and khorposh. Itis true that a 
person taking possession of properties under 
a bona fide claim of title does not constitute 
himself an executor de son tort. But-the- 
position taken up by the defendant in the 
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present case was not that there was no Will , 


or that the Will was not valid. He not 
only‘didnot repudiate the Will, but adduced 
evidence to prove that the Will was genuine, 
valid and effective. He relied considerably 
upon it to show what the intention of Raja 
Durga Prasad was with respect to the suc- 
cession, and the incorporation of the self- 
acquisitions with the impartible Raj. Hav- 
ing done all this, and given legacies under 
the Will in terms of the Will, we do not 
think thathe isentitled to say that what 
he did was as owner of the estate. l 


The payment of debts and legacies is” 


characteristic of the office of an executor 
and the defendant paid the legacies under 
the terms of the Will. 

It is contended that the defendant was 
bound to pay the elegacies as they were 
charged upon the estate; that had the 
plaintiffs obtained Probate and sued him 
he would have had to pay, which would 
have heen payment by a debtor, and 

- similarly the payment amicably should be 
considered as payment bya debtor. But 
the Will was not proved in the Probate 
Court, and unless it was proved, the 


legacies could not be enforced against the 


estate, even though they had been charged 
upon it. i : 

It is next contended that the defendant 
even if liable as an executordeson tort to exe- 
cutors, administrators, creditors or legatees, 
is not liable to the plaintiffs. But an action 


for administration, which means that the. 


legacies and debts have to be paid off, may. 
be brought by the next of kin (see Form 
No. 17, Appendix D, ©. P.O). It is next 
contended that the defendant was not sued 
as an executor de son tort, and that the 
plaintifis having repudiated the Will cannot 
set up a new ground of relief, and now ask 
the Appellate Court to hold the defendant 
liable as executor de son tort. Reliance is 
placed upon the case of Kali Das Chaudhuri 
v. Draupadi Sundari Dassee (81) where the 
defendant who was sued as a partner plead- 
ed that he was remunerated by. a share of 
the profits, and an application by the plaint- 
iff made to the Court of Appeal to amend 
his plaint on the footing that the defendant 
was not a partner buta servant, as alleged 
ae latter, was refused on the ground that 
where a plaintiff bases his claim upon a 
specific legal relation alleged’ to exist be- 
ee 43 Ind, Cas, 893; 22 O, W, N, 104; 270, L. J. 
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tween him and the defendant, he should not 
be allowed to amend the plaint so as to 
base it on a different legal relation. f 
In the present case, the plaintiffs alleged - 
in the plainé that there wasno Will but that 
the defendant was in possession and that his 
possession was wrongful. The defendant, 
on the other hand, says that there was a ° 
Will, and if he has in fact intermeddled 
with the estate it is sufficient, although he 
is not sued as executor de son tort: See In ` 
re Lovett, Ambler v. Lindsay (82) where 
Malins, V. C., observed “It has been argued 
that they are not sued as executors de son 
tort, because it is not stated upon the 
claim that they are executors de son tort; 
but that is not necessary, if it appears from 
the ordinary interpretation of the allega- 
tions that they have intermeddled with the 
estate,’ Then it is contended that ss. 265 
and 266 give only certain rights against the 
executor de son tort. Buts. 266 does not 
appear to be exhaustive, it deals with some 
of his liabilities and does not deal with all > 
the rights and liabilities of an executor 
de son tort. In the case of Coote v. Whit- 
tington (83) Malins, V. O. observed “I quite 
agree that if you file a bill against an exe- - 
cutor de son tort for a general account, you 
cannot sustain it. He is executor de son tort 
ifhe has improperly received assets, and 
so far as you can state that he has receiv- 
ed a particular asset he is liable, but not 
further. He is not liable to a general 
account unless he has received everything.” 
So under s. 266 ofthe Indian Succession 
Act he is liable to the extent of the assets 
which might have come to his hands, f 


Lastly, itis pointed out that there is a 
difference between the Hnglish and Indian 
Law, so far as the liability arising 
from taking possession of the estate of 
the deceased is concerned. But a per- 
son who takes possession of or inter- 
meddles with the estate of 4 deceased per- 
son without being appointed an executor is 
an executor de son tort, and is liable both 
under the Hindu and English Law: See 
Magaluri Garudiah v. Narayana Rungiah 
(81) and Kankammav. Venkataratnam 185) 

An executor though not a trustee for 
specific purpose (under s. 10 of the Limita- 

(82) (1876) 3 Ch. D. 198 at p. 205; 45 L. J. Oh. 768; 35 
L. T. 93; 24 W. R. 982. 

(83) (1873) 16 Eq. 534 at p. 547; 42 L. J. Ch. 846; 29 


* L..T.206; 21 W. R. 837. 


(84) 3 M. 359; 6 Ind. Jur. 24; 1 Ind. Dee. (N. 8.) 805, 
(85) 7 M, 586; 2 Ind. Dec. (x. 8.) 992. 
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tion Act). -is a trustees with .a fiduciary 
character even as regards the next of kin: 
[see Kherodemoney Dossee v, Doorgamoney 
Dossee (86) and Greender Chunder Ghose v. 
Mackintosh (87).] j z 

In Adair v. Shaw (88) the Lord Chancellor 
observed:—“I£f we advert to the cases on 
the subject, we shall find that trusts are 
enforced not only against persons who 
rightfully are possessed of the trust pro- 
perty as trustees, but also against all per- 
sons who came into possession of the pro- 
perty bound by the trust with notice of the 
trust, and whoever so comes into possession 
is considered as bound with respect to that 
special property to the execution of the 
trust.” `~. 

With regard to the second ground viz., 
that the defendant was the am-mukhtear, 
itis not sought to make the defendant 
liable to account on the footing of an agent, 
but only to show that he stood in a fiduciary 
relationship to the plaintiffs. 


Discovery. 


With regard to discovery the plaintiffs 
say that so far as self-acquisitions are con- 
cerned the defendant being in wrongful 


possession and in possession of the books of | 


account should give discovery as otherwise 

the plaintiffs cannot have knowledge of the 

‘monies which accrued due during Raja 
Durga Prasad'stime and were realised by. 
the defendant, and that an enquiry should 
be directed as to the self-acquisitions, move- 
ables and the arrears of rents and royalties, 
ete.—an enquiry in the nature of an enquiry 
into mesne profits. 

The defendant says that the plaintiffs 
had discovery to which they were entitled, 
that the discovery which they claimed in the 
plaint wasa discovery of properties left by 
Raja Durga Prasad and not discovery of 
monies realized after his death. In para, 13 
of the plaint the properties which came 
down from Raja Jaimangal are referred to 
as mentioned in schedule Ka, and those 
acquired in the lifetime of Raja Durga 

. Prasad, in schedule Kha, and it was stated 
that the defendant having taken wrongful 
possession of them, knows all about them 
and he is bound to make a discovery of 
them. It is accordingly contended that the 


(86) 4 0.455 at p. 469; 3 C. L. R. 315; 2 Shome L. R. 
153; 2 Ind. Dec. (x. s.) 289. 
. 193; 4 Ind. Jur. 287; 2 Ind, 


(87) 4 C. 897; 4 O. L. 
Dec. (x. 5) 568 
(£8) (1803) 1 Sch, & Lef, 254 at p. 262, 
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only discovery wanted was with respect ta ` 


properties which came down from Jaimangal. 
and those left by Raja Durga Prasad, and 


- that there was no reference to monies which 


accrued due in his lifetime but were realiz- 
ed by the defendant after his death. : But 
in the earlier portion of the paragraph, the 
plaintiffs stated that they had no correct in- 
formation as to the properties acquiredin the . 
lieftime of their husband, the moveable pro- 
perties, cash deposit in the Banks or money 
invested “in the money-lending business 
which had been left by their husband. The 
discovery prayed for must refer to them 
also. The monies realized by the defendant. 
after the death of Raja Durga Prasad were 


_ not specifically mentioned, but the “proper- 


ties and money invested in lending business 
left by him,” would include the monies 
realized by the defendant. It is true that. 
when the plaintiffs amended the plaint they, 
prayed that certain properties which their 
husband got from Raja Jaimangal should 
be added to schedule Ka of the plaint 
and certain other properties acquired by. 
their husband should. be added to sche- 
dule Kha. But-they did not profess to 
give alist of all such properties, They 
distinctly stated that they had prayed 
in the plaint that besides the properties 
mentioned in schedules Ka and Kha “other 
properties should be ascertained and includ- 
ed in the list of properties by causing 
the defendant to make a discoverythereot", 
and that they had been able to ascertain 
some properties which they wanted to add 
to the two schedules Ka and Kha. In the 
list of properties to be added to schedule 
Kha they mentioned “moveables” valued at 
one and-a-half lacs of rupees, but did not 
mention royalties and rents, But they.did not 
give up the right to discovery as claimed 
by them in the plaint which related to all 
properties left by Raja Durga Prasad. It 
is contended that the issue “Are plaintiffs 
entitled to discovery as prayed for by them” 
refers only to properties which came down, 
from Raja Jaimangal and those left by Raja 
Durga Prasad, and did not refer to royalties 
or rents, ect. But that assumes that pro- 
perties left by Raja Durga Prasad did not 
include the rents and royalties, etc., realized 
subsequent to his death. We think that 
the contention of the defendant is based 
upon a narrow view of what was claimed 
in para. 13 of the plaint. ; 
In the petition for appointment of a Re 
ceiver the plaintiffs in para. 55 stated that, 


up: 
thé defendant sinda he obtained wrongful 
possession of the estate had realized. largs 
sums of money due by different persons to 
Raja Durga Prasad and specifically mention- 
ed the sums realized from Maharaja Manin- 
dra .Chandra Nandy, and the Tekait of 
Pathrol, and in para. 62 stated that the 
defendant was attempting to realize and 
misappropriate large sums of money still 
remaining unrealized out of the amounts 
due by various persons to their husband 
and some instances were specified. They 
prayed (d) that the defendant may be order- 
ed to discover all moveable property wrong- 


fully taken possession of by him and (e) that. 


the defendant may be directed to produce 
all papers, documents, vouchers, books of ac- 
count and other papers and writings show- 
ing the moveable properties and cash left by 
` the said Raja Durga Prasad and allincome 
derived bythe defendant after his death 
` and all his dealings in connection therewith 
for the purposes of this application. 


The prayers were comprehensive enough - 


and there was express reference to all income 
derived by the defendant after his death. 
These go toshow what the plaintiffs meant 
by discovery in para. 13 of their plaint. The 
compromise arrived at in connection with 
the application for appointment of a Re- 
ceiver “does not show, as contended by 
the defendant, that the plaintiffs in any 
‘way gave up their claim to discovery 
as to the income. 
5 of the terms of settlement provided 
“Defendant not to deal with any self-acquir- 
ed and personal properties of Raja Durga 
Prasad moveable or immoveable in his 
possession except as otherwise provided 
herein”, and para. 6 provided “Defendant 
to keep separate accounts of the properties 
acquired by Raja Durga Prasad and in his 
possession. and the income thereof except 
as otherwise provided herein,” 

` Itis pointed out that the defendant was 
called upon to file an inventory and an in- 
ventory was filed on the 12th May 1920. 
. Objection was taken by the plaintiffs that 
itwas not a full and complete inventory, but 
no objection was taken that it did not set 
`~ out the monies which had accrued due 
during the lifetime of Raja Durga Prasad 
but were realized subsequently, whether on 
account of rents, royalties, or money-lend- 
ing business. The defendant by his petit- 
ion stated that he hadset out all that he con- 
sidered were valuable properties. It ap- 


pears; however, from order No, 140, dated - 


PRAYAG KUMARI DEBI V,-SIVA PROGAD SINGH, 


‘fendant took charge of it. 


On the contrary, para - 


(931. 6, 1926] 


the 23rd June 1920 that there was a dis- . 
cussion before the Court whether the in- 
ventory was complete, having regard to the © 
fact thatit was only a list of properties in 
the possession of the defendant since the 
date of the compromise, and that it-did not 
purport to be a list of the properties apper- 
taining to the estate at the time, the de- . 
The Court was . 
of opinion, that the latter question formed 


- the subject of an issue, and was a contro- 


versial point and that putting a strict 
construction on the petition of compromise, 
the defendant undertook to file an inventory 
of valuable moveables in his possession at 
the time the compromise was entered into, - 


and the Couri ordered the defendant to .- 


furnish a complete list of moveables which 
the defendant was in possession of from the 
time of the compromise, and that if the list 
was considered incomplete by the plaintiffs 
they might move the Court to depute a 
Commissioner for the preparation of a list. 
Accordingly, a full inventory was filed on 
the 12th July 1920, but no objection was 
taken that it did not include royalties, 
rents and money-lending business, etc. It 
will be seen that no money was entered in 
the list. The expression “moveables" | 
evidently was understood to mean moveable 
atticles and not money (whether rents, 
royalties or money invested in money-lend- 
ing business), and having regard to the 
order, dated the 23rd June 1920 directing 
the defendant to file a list of moveables 
which came into the possession from the 
time of the compromise, we do not attach 
any importance to the fact that no objec- 


- tion, was taken to the non-inclusion of 


royalties, ete. 

The question is whether the plaintiffs 
abandoned their claim to discovery of all 
properties left by Raja Durga Prasad 
which we think includes rents, royalties 
and other monies left by him and subse- 
quently realized by the defendant. As 
stated above, the plaintiffs in the Receiver 
petition referred to monies realized by. the 
defendant after the death of Raja Durga 
Prasad and the prayer in petition expressly | 
refers to all moveable properties and cash 
left by Raja Durga Prasad and all “income 
derived by the defendant after his death.” 
So Jate as the 9th February 1922 while 
these appeals were pending in this Court, 
Mookerjes and Cuming, JJ., made an order 
(evidently at the instance of the plaintiffs) - 
directing the defendant to forthwith depo- 
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l sd 


sit in this Court to the credit of the suit plaintiffs to the impartible estate Jheria 
all such sums as may from time to time be (property No.1) and the immoveable pro- 


realized by him out of the monies invested 


perties Nos, 2 to 7of schedule Ka and pro- 


in the various money-lending businesses. perties Nos. 9 to 19 of schedule Kha of the 


.We refer to the order only to shdw that the 


plaintiffs never gave up their claim to.” 


discovery. 

In para. 70 of his affidavit in the Re- 
ceiver matter (in answer to para. 55 of the 
plaintiffs’ affidavit) the defendant stated 
that he “has realized some of these amounts 
and they have been duly credited in the 
rokars.” This again shows that the plaint- 


iffs were claiming the monies realized after. 


their husbands’ death. 

It is pointed out that the defendant pro- 
duced the rokars from 1300 to 1322 (1894 
to 1916) along with his written statement. 
Those for 1323-1325 were filed on the 12th 
July 1919 and the pucea rokar of 1326 was 
. filed on the 14th April 1919, : 

But the Court below did not touch the 
12th issue at all and no enquiry appears 
to have been made with reference to the 
` monies (rents, royalties, money-lending 
business or other monies) except the cash 
in the Treasury and in the Bank. We 
think that, in these circumstances, there 
should be an enquiry into the move- 
able. properties left by Durga Prasad in- 
cluding arrears of rents, money-lending, 
royalties and monies realized by the defend- 
ant after his death and the value of the 
- moveable properties. : 
Atthe time of our giving directions in 


- - the ordering portion of the judgment, the 


plaintiffs contended that the Court below 
should be directed to fix the maintenance 
to which the plaintiffs are entitled. They 
say that they are entitled to maintenance 
out of the estate. In the written statament 
the defendant stated that they could “only 
claim khorposh according to long standing 
custom.” But before us it is contended by 
the defendant that the plaintiffs are not 
entitled to it as they are. getting a large 
amount of property besides the mokarrarit 
grant made to them by Raja Durga Pra- 
. sad. There was no claim for maintenance 
made in the plaint nor was the question 
argued before us at the hearing of the 
appeal. In these circumstances, we do not 
decide the question in the present suit and 
itis left open, 

Buth the appeals are accordingly, partly 
allowed the result being— : 

(t) that the decree of the Court below in 
so far as it disallows the claim of the 


plaint will be confirmed ; $ 

(ii) that the decree of the Court below in 
so far as it allows the claim of the plaint- 
iffs tothe immoveable properties No, 1 to 
8 of schedule Kha of the plaint will be cop- 
firmed ; l 

(iii) that the plaintiffs will get mesne 
profits of the properiies Nos. I to 8 of 
schedule Kha as directed by the Court 
ae i 

iv) if as a result of the enquiry an 
other immoveable property be od A 
have been acquired by Raja Durga Prasad 
the plaintifis will get the same together 
with the mesne profits thereof; - 
. (v) (a) in addition to the money in the 
Bank with interest thereon as allowed by 
the Court below, the plaintiffs will get 
interest upon the said money at 6 per cent, 
per annum from the dates of the with- 
drawals from the Bank up to the institution 
of the suit (the lower Court having allowed 
interest from the date of institution of 
the suit): and the plaintiffs will also be 
entitled to the interest upon the 2 lacs and 
fifty thousand rupees paid to the plaintiffs 
in the Court below between the date of the 
institution of tHe suit up to the date or dates 
of payment thereof to the plaintiffs; 

(b) in addition to the amount in cash 
allowed by the Court below, the plaintiffs 
will get the sumof Rs. 48,249-3-9 which 
was disallowed by the Court below— 
together with interest thereon at 6 per 
cent, per annum from the7th March 1916: 

(e) the plaintiffs will get all rents and 
royalties which fell due during the life- 
timé of Raja Durga Prasad, and all monies on 
account of mortgages and the money-lending 
business of Raja Durga Prasad (including 
the sums realized from Maharaja Manindra . 
Chandra Nandy) which have been realiz- 
ed by the defendant after the death of Raja’ 
Durga Prasad up to the date of institution 
of the suit together with interest thereon 
at 6 per cent. from the dates of such realiza- 
tions, The defendant will be entitled, how- 
ever, to get a deduction of the costs of 
realization of the same, the income-tax 
super-tax and other public charges which 
may have been paid by the defendant on 
account of such sums (whether paid before 
or after institution of the suit), The Court 
below will consider what proportion of the ` 


Add, 
total cost of realization (including cost of 
management) was incurred by defendant 
in “respect of such sums of money as all 
referred to in this cl. (0). The defend- 
ant will also beentitled to get a deduc- 
tion of any shop debts and other outstand- 
ing bills and debts of Durga Prasad 
paid by the defendant otherwise than 
for the estate andthe properties mention- 
ed in para, (i) above, up to the institution 
of the suit ; 

(d) the plaintiffs will get all moveable 
properties and cash (in addition to the 
jewellery and cash andthe monies decreed 
to the plaintiffs by the Court below and 
the sum of Rs. 48,249-3-9 dealt with 
in: para, (b) above) left by Raja Durga 
Prasad which cameinto the hands of the 
defendant. The plaintiffs, however, will not 
be entitled to- such moveables or furniture 
as are appurtenant to the Raj as found 
by the Court below and in respect of which 
the plaintiffs’ claim has been disallowed by 
the Court below; 

(wi) there will be an enquiry as to the 
value of the jewellery allowed by the Court 
below to the plaintiffs: there will also be 
an enquiry as to which of the moveable 
properties Nos, 24 to 83 were left by Durga 
Prasad, and the plaintiffs will get a decree 
for such of them as may be found to have 
been left by Raja Durga Prasad or the value 
thereof and the jewellery or the value thereof 
to be fixed by the Court; 

(vit) the defendant will give. discovery 
relating to the above matters, except with 
regard tomoveable properties already in- 
cluded in Ex. Z-270 and monies, rents and 


royalties which appear in the rokars already 


on the record ; < 
(viii) the defendant will pay from the 
1st August 1925, Rs. 300 per month to each 
of the three plaintiffs until final disposal 
of the case by the Court below, (such 
amount to be deposited in the Court 
below). The defendant will get credit for 
sich amounts against the amount which 
will be payable by him to the plaintiffs ; 
(ia) each party to bear its own costs in 
both Courts. The paper-book costs will be 
taxed by the Taxing Officer and apportion- 
ed between the plaintiffs and the defendant 
“and the defendant will recover from the 
plaintifis two-thirds of the costs of the 
papers included in the plaintiffs’ lists in 
both the appeals, which had been advanced 
. by him, and the amount of such costs will 
be set dff (in part) against the amount 
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Raion may be payable by him to the plaint- 
S 


The defendant gives an undertaking 
through his Pleaders. that he will not 

isturb the plaintiffs’ residing in he house 
they are occupying until the final: disposal 
of the case. . 

The plaintiffs give an undertaking through 
their Pleaders not to withdraw the sum 
of Rs. 2 laes in deposit with the Regis- 
trar, High Court, Appellate Side without 
giving security at any time-before the 30th 
November 1925. : 

Thestate of things as ordered by this 
Court on the 9th February 1922 as modi- 
fied by the order of His Majesty in 
ae will continue until 80th November 
1925. 

The case will go back to the Court 
below for making the enquiries referred to 


“above (which are to be completed witbin 


four months of the arrival of the judg- 
ment and decree there) and for disposal of 
the case according to law, having regard to 
the directions made above. 


Let the records be sent down as soon 
as the decree is signed and the taxation of 
paper-book costs is made. 


N. B, Appeals allowed in part: 
Case sent back. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
Srconp Civit Appeats Nos. 20 anv 21 oF 
ee 1924. 
November 17, 1925. 
Present:—Mr. Kincaid, J, O., and 
pos Mr. Lobo, A. J. O. 
BULCHAND AND ANOTHER— PLAINTIFFS 
~——APPELLANTS 


- versus 
Missir ASSUDAMAL—DsrenDant 
—RESPON DENT. 

Easement—Light and air. : A 

Light, like air, is the common property of all, or, to 
speak more accurately, it is the common right of all 
to enjoy it, but it isthe exclusive property of none, 
and itisimpossible that a person, for the sake of 
very small windows in his house, should be allowed 
to claim stoppage of all building in the neighbour- 
hood on the ground of easement. [p. 445, col. 2.] 

Colls y. Home and Colonial Stores, (1904) A. O. 179; 
73 L. J. Oh. 484; 90 L. T. 687; 53 W. R. 30; 20 T. L. R. 
475, relied on. : 


b 
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Appeal against an order of the Joint 
Judge, Sukkur, dated the 9th May 1924, in 
Civil Appeal No. 60 of 1923, ageinst an order 
of the Second Class Subordinate Judge, 
Shikarpur, dated the 23rd April 1923 in Exe- 
cution Application No. 558 of 1922 in Suit 
No. 143 of 1920. - ' 
Mr, Kimatrai ` Bhojraj, for the Appel- 
lants. ; 

Mr. Tahilram Maniram, for the Respond- 


ent. . 

JUDGMENT.—We have for the pur- 
pose of convenience and with the consent 
of the learned Pleaders engaged on both 
sides, heard Second Appeals Nos, 20 and 21 
together. 

The facts of the case are shortly these:— 

The plaintiff had a house in Shaikarpur. 


The defendant had a one storeyed building 


alongside. The defendant proposed to raise 
his ground floor apparently by-two storeys 
with the result that the erection of the new 
building would have completely closed two 
of the plaintiff's windows. One of these 
windows was in the plaintiff's hall and an- 
other in a bed-room. The plaintiff sued 
for an injunction, restraining the defend- 
ant from blocking his windows. 
Court refused an injunction as regards the 
window in the hall, but gave it as regards 
the window in the bed-room. Both parties 


‘appealed and an the 20th of April 1921, the 


Appellate Court confirmed the first Court’s 
judgment. The plaintiff had in the mean- 
time applied for and obtained an interim 
injunction. 
went to the place and gave the .defendant 
permission so to build, as to block the 
window in the plaintiff's hall, During the 
following vacation, the defendant built two 
storeys but left a space 3 feet by 6, so as 
not to close. the window in the plaintiff's 
bed-room. When the Court re-opened, the 
plaintiff asked the first Court under 
O. KAI, 1.32 to take action against the 
defendant. The first Court held that so far 
as the window in the hall was concerned, 
the defendant had not acted improperly 
but that he had acted improperly as regards 
the window in the bed-room. He, therefore, 
ordered the defendant to remove a certain 


amount of his building 6 feet to the west, 


from his eastern wall,7 feet 93 inches towards 
the south and 24 feetin height. The defend- 
ant appealed to the District Court and on 
the 9th May 1924, the Joint Judge, (Mr, 
Chandiram) allowed the appeal, holding 
that in the absence of any clear terms in 
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The. Judge of. the first Court 


“445 
the original decree and in the absence’of ` 


preof of any material damage to the plaint- 
iff's property, he would not interfere with 


the construction raised by the appellant 


after the decree. Against this decision, 
the two appeals before us have been made 
to this Court, l 
It must be remembefed tbat the windows 
about which the plaintiff has complained 


-are extremely small only a few inches in 


breadth and a few inches in length; and it 
is impossible that the plaintiff should claim 
the stoppage of all building in the neigh- 
bourhood for the sake of the extremely 
small amount of light and air that he must 


atthe best of times, have enjoyed through 


his windows. The whole question of ease- 
ments such as these has been elaborately 
discussed and with immense learning ‘by 
Lord Halsbury in the leading case of Colls 
v. Home and Colonial Stores (1). The learn- 
ed Lord Chanceller therein at page 182* ob- 
served “Light, like air, is the common pro- 
perty of all, or, to speak more accurately,. it 
is the common right of all to enjoy it, but 
it is the exclusive property of none. If the 
same proposition against which I am pro- 
testing could be maintained in respect of 
air the progressive building of any town 
would be impossible. The access of air ig 
undoubtedly interfered with by the build- 
ings which are being built every day round 
London. The difference between the town 


and country is very appreciable to the 


dweller in cities when he goes to the open 
country, or to the top of a -mountain,-or 
even a small hill in the country; but would 
the possessor for 20 years of a houseon the 
edge of a town be at liberty to restrain 


‘his neighbour from building near him 


because he had enjoyed the free access of air 
without building near him for 20 years?” 

The learned Pleader for the appellant has 
contended that it does not lie within our 
power to vary the decree of the first Court 
which was confirmed by the District Judge, 
and which we are now merely called upon to 
execute, According tothe learned Pleader, 
he asked for an injunction that the light 
and air which ‘he has hitherto enjoyed 
should be preserved to him in permanence 
and that the said injunction was granted to 
him, that decree, therefore, whether right or 
wrong must be executed by us. We have 
cleariy examined the prayer made by the 

(1) (1904) A. ©. 179; 73 L. J. Oh. 484; 90° L. T. 687; 
53 W.R. 30; 20 T. L. R. 475. : 


*Page of (1904) A. O,—[ Bd] 
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plaintiff to the Sub-Judge of Shakarpur 
and we do not find that the wording of the 
prayer bears out the learned Pleader’s con- 
tention. The plaintiff asked for an injunc- 
tion restraining the defendant from closing 
the windows mentioned in the plaint by 
raising the building of his house or in any 
other way. He titen asked that the defend- 
ant should allow the same “to remain open 
as usual for easement of light and air.” 
There was no demand that the amount of 
light and air which he had hitherto enjoyed 
should be perpetually awarded to him. All 
he ‘asked for was that the windows should 
be allowed to remain open as usual. It is 
notin dispute that the building erected 
does not close the window in the plaintifi’s 
bed-room and we agree with the Joint 
Judge (Mr. Chandiram) in thinking that 
there is no certainty that the Sub-Judge, 
when granting the original decree meant to 
continue for ever the amount of light and 
air which the plaintiff had enjoyed in the 


ast. ; 

; à We think that the decision of the learned 
Joint Judge was a perfectly correct one and 
we do not consider it proper to interfere 
with it. The respondent has said that he 

-still considers himself bound, if the appel- 
lant wishes it, to increase the size of the 
appellant's window to 12inċħes by 12 inches 
at his expense; and this offer it is ‘still open 
to the appellant to accept. i 

We confirm the findings and decree of 

_ the lower Court and we dismiss these two 

appeals with costs. . 
One set of costs allowed. 


N. H, Appeals dismissed, 


MADRAS HIGH COURT. 
Crvin Reviston PETITION No. 216 oF 1925, 
August 18, 1925. 
Present:—Mr. Justice Madhavan Nair. 
MAHALAKSHMI AMMAL—PLAINTIFF 
No. I — PETITIONER 
Versus 
VENKATA NAICKER AND ANOTRER— 
DEFENDANTS— RESPONDENTS. 


Civil Procedure Code (Act V of 1908), O., XXVI, 


y. 4 (1)— Application to examine witness by Commis- 
sion— Rejection. ` 

An application to examine by Commiesicn a witness 
said to be residing outside the jurisdiction of the 
Court, shculd net be rejected unless it is found as 
a fect that he is residing within the jurisdiction, 


¥usoi KHAN V. RIYASAT ALT, 
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Petition, unders. 115 of Act V of 1908, 
praying the High Court to revise an order 
of the Court of the Principal Subordinate 
Judge, C8imbatore,in I. A. No. 234 of 
1925, in O. S. No, 108 of 1924. 

Mr. M. Krishna Bharathi, for the Peti- 
tioner, 

Mr. K: S. Desikan, for the Respondents. 

JUDGMENT.—The plaintiff-petitioner 
asked the lower Court to issue a Commis- 
sion for examining one Srinivasa Aiyar on 
the ground that the witness was residing 
in Madras. 

The application was supported by an 
affidavit stating this fact. A  counter-’. 
affidavit was filed wherein it- was .stated 
that the witness was understood to be in 
the Coimbatore District, where the suit 
had been instituted. The learned Subordi- 
nate Judge says; “It is not clear that the. 
witness is a resident of. Madras.” On that 
ground, as well as on the ground that the 
application was vexatious he dismissed it, 
The Subordinate Judge has not distinctly 
found whether the witness , resides in 
Madras or not; and there is nothing to 
show that the application is vexatious. I 
set aside the order of the Subordinate 
Judge and remand the application to the 
lower Oourt. It is not denied that the 
witness is a material one. The Subordi- 
nate Judge is at liberty to take fresh 
evidence if he is requested to do so as 
regards the residence of the witness. If he- 
is satisfied that he resides-in Madras, 
then the plaintiff is entitled to the issue of 
a Commission, I do not make any order 
as-to costs, . 

VNV 


Order set aside, 
T.Q i 


- OUDH CHIEF COURT. 
Civiu Reviston No. 198 op 1925, 
January 7, 1926. | 
Present —Mr. Justice Misra and 
Mr. Justice Raza. 
YUSUF KHAN-—PLAINTIFE—APPLIOANT 


VETSUS 
RIYASAT ALI—Opposirs PARTY, 

Civil Procedure Code (Act V of 1908), a. 115, Sch. II, 
paras. 10, 15—"Misconduct” of arbitrator, meaning 
of—Failure io file depositions of witnesses with award 
—dJudicial misconduct-—Revision-~-Justice of case. 

The word “misconduct” in para. 15 of Sch. Il to the 
O. P. C. should be interpreted in the sense in which 
it is used in English Law with reference to arbitra. 
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- tion proceedings. It does not necessarily imply moral, 


turpitude, but itincludes neglect of the duties and 
responsibilities of the arbitrators, and of what Courts 
of Justice expect from them before alfowing finality to 
their awards. [p. 448, col. 1.] 

Ganga Sahai v. Lekhraj Singh, 9 A. 253; 5 Ind. Dec. 
(N: s.) 604, followed. 

Although the mere fact that an arbitrator has 
omitted to file along with his award the depositions of 
the witnesses examined by him, or the documentary 
evidence filed before him, would not justify a Court 
in holding thet the award is on tbat ground invalid, 
but there may be cases in which the procedure adopted 
by the arbitrator in not filing that evidence before 
the Court may lead one to the conclusion that the 
arbitrator did not act according to law, and was, 
therefore, guilty of, what may be termed, judicial mis- 
conduct. [ibid.] 

Interference by a High Court under the provisions 
of s. 115 of the C. P. O. is only discretionary and that 
such interference is to a large extent influenced by the 
justice of the case. [p. 448, col. 2.] f 

Revision against an order of the Assist- 
ant Collector, First Class, Unao, dated the 
14th November 1925.. 

Messrs. Hyder Husain, Raj Narain Shukla 
and Balkrishna, Shukla, for the Applicant. 

Mr. Niamatullah, for the Opposite Party. 


JUDGMENT.—This is an application 
for revision of an order of the Assistant 
Collector of Unao, dated the 4th of 


November 1925, setting aside an award’ 


of an arbitrator. The facts of the case are as 
follows :—A.suitfor rendition of accounts 
had been filed by the plaintiff, Yusuf Khan, 
- inthe Court of the Assistant Collector of 
Unao, under s, 108, cl. 5, of the Oudh Rent 
Act (XXII of 1886). During the course of 
the trial the parties put in an application 
dated the 28th of August 1925, praying that. 
the matter be referred to the arbitration of 
one Inayat Ali, the brother of the plaintiff. 
The arbitrator was required to file his award 
by the 2nd of September 1925. On that date 
an application was made by the arbitrator 
praying for extension of time, and the next 
date fixed for filing the award was the 4th 
of September 1925. On that date the 
_arbitrator filed his award along with certain 
papers purporting to be depositions of 
witnesses recorded by him during the course 
of the inquiry. No documentary evidence 
which was filed by the parties or the witnesses 
before him during the course of the inquiry 
was filed by him along with his award in 
Court. On thellth of September 1925, the 
defendant, Riyasat Ali, putin lengthy objec- 
tions alleging various grounds for setting 
aside theaward, The learned Assistant Collec- 
tor enquired into theese objections and came 
to the conclusion that the award was invalid 
inasmuch as the arbitrator had not filed 
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along with his award either the original de- 
positions recorded by him or the documentary 
evidence filed by the parties or the witnesses 
examined by him during the course of his 
inquiry, as required by para. 10 of Sch. ILof 
the ©. P. ©. (Act V of 1908). The learned 
Assistant Collector, therefore, set aside the 
award observing that fhe proceedings taken 
by the arbitrator were improper and thatthe . 
award was liable to be set aside (Qabil man- 
sukhi). : i 

The plaintiff applicant has now come up 
in revision against this order and it is 
contended by the learned Counsel on his 
behalf. that the learned Assistant. Collector 
acted without juriediction in setting aside. 
the award. His contention was that the 
only .ground upon which the award could 
be set aside under the provision laid down 
in para. 15 of Sch. If was corruption or 
misconduct of the arbitrator, and since no 
corruption or misconduct had been establi- 
shed in the case, the Assistant Collector had 
no jurisdiction to take action under the 
above-mentioned paragraph, 

We have examined the whole record with 
care and- have heard ‘the parties at great 
length. It appears to us clear from the 
evidence of the arbitrator himself who was 
examined in that case that at first when he 
wenttomakeaninquiry in the village he took 
down pencil notes of the depositions made 
by the witnesses who were examined before 
him and that subsequently at Unao he 
faired them out and the papers which he 
had filed along with the award were those 
faired out copies of the depositions. The fair 
copies do not bear thesignatures of the parties 
or of the witnesses whose depositions they - 
purported to be and there was nothing to 
show that those were really accurate fair 
copies of the depositions, the notes of which 
he had taken in pencil during the course 
of the inquiry. It is also clear that the 


documentary evidence which was filed before ~ ` 


him was not filed by him in Court, His 
statement was to the effect that those 
papers had been returned by him to the 
parties in Court. Wedonot find any record 
of this anywhere either in the proceedings 
recorded by the arbitrator or from any notes 
kept by him of the facts nor was any such 
record of the return of the papers kept by 
the Court itself. Under those circumstances . 
we do not know whether all the papeis 
were returned by the arbitrator of only a 
few of them. In any case it is clear that 
the arbitrator did pat comply with the pros 
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visions of para. 10 of Sch. IJ. We do not’ 


wish to lay down that the mere fact that 
an arbitrator bas omitted to file along wilh 
his award the depositions of the witnesses 
examined by him or the documentary evi- 
dence filed before him would justify a 
Court in holding that the award is on that 
ground invalid, But there may be a case 
like the present which we,have before us 
in which the procedure. adopted by the 
' arbitrator in not filing that evidence before 
the Court may lead one.to the conclusion 
that the arbitrator did not actin accord- 
ance with law, and that he was, therefore, 
guilty of misconduct as stated in para, 15, 
It was held in Ganga Sahat v. Lekhraj 
Singh (1) that the word 
should be interpreted in the sense in which 
it.is used in English Law with reference to 
arbitration proceedings. It does not neces- 
sarily imply moral turpitude, but itincludes, 
neglect of the duties and responsibilities of 
the arbitrator, and of what Courts of Justice 
expect from them before allowing finality 
‘to their awards. It appears to us to be 
clear in this case that the arbitrator who 
was appointed by the Court below neglect- 
ed his duties and ignored the responsibili- 
ties laid on him by law. It‘was not proper 
for him to convert his pencil notes into ink 
written depositions without having taken 


some steps to ensure that they were accu-- 


rately transcribed. He should have on such 
transcriptions taken signatures of the parties 


-and taken other steps to ensure their &ccu--. ` 


racy. He also did not file those pencil notes 
- along with his award which could have 
enabled the Court to see that the record 
of the evidence which was filed by him 
wasan accurate transcript. We also find 
that his action as alleged by him that the 
documentary evidence filed before him was 
returned to the parties in Court was not 
‘proper, We find that a portion of this 
- documentary evidence consisted of receipts 
‘filed by tenants before him during the 
course of the inquiry. The arbitrator had 
no business to return those receipts to 
the parties. That action on his part 
shows an utter want of realization of 
the responsibilities laid upon him by 
law. It, therefore, appears to us that the 
arbitrator was in this case. guilty of what 
may be termed as “judicial misconduct.” 


The award delivered by him was, therefore, ' 
invalid in law and, was rightly set aside by. 


the learned Assistant Collector, 
(L 9 A, 253; 5 Ind, Dea, (N, 5.) 604, 
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We should also like to add that the arbit- 


rator when ‘examined in Court stated that 


he would get a share out of the money 
which was to be decreed to the plaintiff on 
the strength of his award. This clearly 
shows ihat he was himself directly interest- 
ed in the subject-matter of the litigation, 
and it is stated on behalf of the defendant 
that he would never have consented to 
submit to his arbitration had this matter 
been brought to his knowledge before. The 
case, therefore, also comes within part (b) of 
para, 15 inasmuch as this was a matter 
which ought to have been disclosed by the 
plaintiffin the Court when the case was 
going to be referred to the arbitration of 
his own brother. No such disclosure hav- 
ing been made by the plaintiff he can be 
considered to be guilty of fraudulent mis--. 
conduct under the said clause. 

We also wish ‘to observe that interference 
by a High Court under the provisions of 
s. 115, of the ©. P. C. is only discretionary 
and that such interference is to a large 
extent influenced by the justice of the case, 

In this case we are satisfied that the order 
passed by the learned Assistant Collector 
fully met justice of the case, and that we 
would not be justified in interfering with 
that order in our revisional jurisdiction. 

The application, therefore, fails and is 
rejected with costs. 


N. H. Application dismissed, 





SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
Miscentangous O1vin Aprgat No, 9 oF 

` 1925, 
November 6, 1925. 
Present: —Mr. Kincaid, J. O., and 
. Mr. Tyabji, A.J. 6. 
GHANSHAMDAS PARMANAND— 
. APPELLANT 
versus 
Messrs, E. D. SASSOON. AND Company— 
RESPONDENTS. , 

Contract Act (IX of 1872), s. 264—Partner retirement’ 
of—Absence of notice—Person dealing with firm, 
whether affected—Notice, nature of—Insolvency, act 
of, by partner—Firm, whether can be adjudicated 
insolvent—Sind Courts Act (XII of 1866), s. 9B, in- 
terpretation òf. > š . 

Per Kincaid, J. C.—Under s. 264 of the Contract 
Act a person retiring froma partnership must giva 
(1) a special notice to the old constituents of the firm 
and (2) a general notice to the publio, [p, 451, col, 2,} 
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` Chunidee Churn Dutt v. Eduljee Cowasjee Bijnee, 


80. 678; 11 0. L. R. 225; 4 Ind, Dee. (N. s.) 437, relied . 


upon, 

.-. A person dealing with a firm who has had no 
. notice of its dissolution is not affected by such dis- 
Solution. [p. 451, col. 2.] 

- -Every partner of a firm may be adjudicated as 
. insolvent in respect of an act of insolvéncy committed 
by one partner only, provided the said act is com- 
mitted in the said partner's capacity as a partner of 
the firm and on its behalf and not in his private 
capacity, that is to say, if the act of insolvency is in 
point of fact the act of the firm. [p. 452, col. 1.] 

Under s. 9B of the Sind Courts Act, if on an appeal 
there is no majority, the decree of the lower Court 
atands affirmed; but the discretion rests in the Judicial 
Commissioner, if he thinks fit, to refer the case either 
' (1) to a third Judge or (2) toa Full Bench of three 
Judges. [p. 452, col. 2.] 

Gunnis & Co. v. Amanmal Tulsidas, 83 Ind. Cas. 353; 
178. L. R. 133; A. I. R. 1924 Sind 75 and Firm of 
Menghraj Khialdas v. Langly Billimoria & Co., 81 
Ind. Cas. 759; 17 S. L. R. 195 at p. 202; - A. I. R. 1923 
Sind 38, referred to. p f 

Per .Tyabji—In insolvency, as in other proceed- 
ings, liability can be fixed by virtue ofs. 264 of 
the Contract Act, in favour of those creditors alone 
who can show (1) that they are “persons dealing with 
the firm,” (2) that no public notice of: dissolution was 
given and (3) that they themselves had no notice. Per- 
sons dealing with firm must be taken to mean persons 
dealing with the firm on the assumption that the 
partner who has retired from the firm is a member of 
the firm. [p. 449, col. 2.) 

Section 264 of the Contract Act does not operate 

against a dormant partner. [p. 450, col. 1] 
- Ramasami v. Kadar Bibi, 9 M. 492; 3 Ind. Dec. 
(x. 8.) 738, Greaves v. Purshotam, 5 Bom. L. R. 366, 
Hashmat Ali v. Lachmi Narain, 75 P. R. 1908; 122 P. 
W.R. 1908 and Giovani .Gorio & Co. v. Vallabhdas 
Kalianji, 30 Ind. Cas. 864; 17 Bom. L. R. 762, relied 
upon. 

Appeal against an order of adjudication, 
dated the 12th February 1925, passed by Mr. 
B. O. Kennedy, Judicial Commissioner of 


Sind. 
ORDER. ` 
Tyabji, A. J. C,—(5th November 1925.) 
The decision of this case turns. upon the 
effect of s. 264 of the Indian Contract Act. 


Under that section, persons dealing with. 


a firm are not affected by a dissolution of a 
firm of which no notice is given. Before 
the section can be brought into operation, 
therefore, it must be determined that the 
persons who rely upon the section were 
persons dealing with the firm. 

My learned brother, who considered the 
case in the first instance, held that in 
insolvency proceedings “it did not matter 
whether the petitioning creditor was or 
was not dealing with the firm,” and that 
s, 264 could be attracted to such proceed- 
ings without that question being determin- 
ed, With that proposition, with all respect, 
I am unable to agree. In my opinion, in 
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insolvency, as in other proceedings, liability 
can be fixed by virtue of s. 264,, in favour 
of those creditors alone who can show (1), 
that they are “persons dealing with the 
firm,” (2) thatno pwhlic notice of dissolu- 
tion was given, (3) that they themselves 
had no notice. If some persons are able 
to prove the3e facts, and others are not, 
the former would be able to avail -them- 
selves of s. 264; and the others not, 
Inasmuch as these facts have to be proved 
in order to induce the effects of s. 264, the 
burden of proving them ison the person who 
wishes to rely on s. 264. I do not overlook 
that the burden of proving the secondly and 
thirdly mentioned matters may be rendered 
extremely light because they consist of 
negations. 

As to whether any particular person is a 
person dealing with the firm within the 
terms of s. 264 it may appear on a mere 
verbal application of the section that that 
question need not be considered in insol- 
vency proceedings, such as the present for ` 
it may be argued that all claimants (who 
must be creditors of the firm) would be 
persons dealing with the firm. That this, 
however, is not the case appears on a more 
careful examination of the section: the 
principle underlying s. 264 is that if A 
deals with a firm giving credit toit because 
he relies on the fact that Z is member of 
the firm. Zowesa duty to A to let him 
know when Z is no more in the firm, so 
that A may consider whether he should in 
the altered circumstances give any further 
credit to the firm; and that if no such 
notice is given A is entitled to proceed 
against Z, as if there were no change in 
the partnership. Were the principle not, as 
I have stated, then A dealing with the 
firm to-day could throw the burden upon 
Y who had retired from the firm fifty years 
ago of proving that Y gave public notice 
of his retirement, notwithstanding that A 
previously did not know of the existence 
of Y. Indeed s. 264 which lays down a 
very soundand equitable principle would 
then be -rendered absurd and oppressive. 
It follows that persons dealing with firm 
must be taken to mean persons dealing 
with the firm on the assumption that the 
partner who has retired from the firm isa 
member of the firm. Nor does a different 
construction of the section result if the 
words of the section are given their literal 
meaning, For suppose that A BC are 
partners in 1900; C retires in 1901, but 
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give no public notice.of his retirement 
from the firm; then in 1902 X deals with 
the firm. In the eye of the law the firm 
consisting of A aud Bis a different firm 
altogether from the firm of A Band C 
[Indian Contract Act, s. 253 (7)] and when 
X deals with the firm in 1:02 itis the firm 
of A Ba firm which vas never been dissolv- 
ed, the only firm which has been dissolved, is 
the firm consisting of A Band C, with which 
X never dealt. In order, therefore, that X 
should be able to bring himself within the 
terms of s. 264, C must have been actually 
a member of the firm when X was dealing 
with the firm, or must be placed by s. 245 
or s. 246 of the Indian Contract Act in the 
same position as if he had been a member: 
in each case, C is, in the eye of the law, 
a partner when X begins dealing with the 
firm, and retires from it during the period 


when X has been dealing with the firm’ 


without giving intimation to X that the 
firm has been dissolved vin the interval. 
This view of the law is somewhat strength- 
ened by the words of s. 264 to the effect 
thatthe persons referred to “will not be 
affected by the dissolution.” 

The law has developed in another direc- 
tion: as I have just stated for determining 
who are. the partners in the firm, aid is 
taken of ss. 245 and 246: and a person not 
actually a partner in the firm is deemed to 
be apartner. So conversely a person may 
.actually be a partner in the firm, but 
merely a dormant partner; so that his 


existence or non-existence does not affect. 


the person dealing with the firm. Sucha 
dormant partner is (conversely to ss. 245 
and 246) deemed not to bea partner under 
s. 264. It is meaningless to give notice of 
that ceasing to be, which was not known ever 
to have been. This view (comprehensively 
expressed by saying that the section does 
not operate against a dormant partner) 
has been arrived at by the Madras and 
Bombay High Courts and the Chief Court 
of Punjab. A contrary view has, it is true, 
been once expressed by a Single Judge, 
but that view has not been accepted by 
any other Judge; and againstit Sir Frede- 
rick Pollock and Mr. Mulla have expressed 
a clear opinion in the commentary * i 








+See Ramasami v. Kadar Bibi, 9 M. 492; 3 Ind. Dec. 
(x. 8.) 738, Hushmat Ali v. Lachmi Narain, 75 P. R. 
1908; 122 P. W. R. 1908, Greaves v. Purshotam, 5 Bom. 
L.R. 366 and Giovani Gorio & Co. v. Vallabdas 
Kalianji, 30 Ind. Cas. 864; 17 Bom. L, R. 762, 
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In regard to the matter I have thirdly 
mentioned above, the appellants wished 
to examiné some witnesses on Commission, 
although as Fhave stated above the burden 
of proving this is, (however light it be) on 
the respondents. My learned brother's 
order of 19th October 1923 is ‘“Commis- 
sion need not issue yet, as there is a 
decree. If, it appears necessary, evi- 
dence may be taken.” The appellant is 
entitled, inmy opinion, to have this evi- 
dence (which was shut out as unneces- 
sary) taken, before a decision adverse to 
him is given. 

If my opinion were right then the case 
would be remanded for findings being re- 
corded on the issues that I have indicated, 
and the question decided on the basis of 
those findings. By virtue of s.9B of the 
Sind Courts Act, my opinion must be con- 
sidered to be wrong and the appeal dismis- 
sed, unless the Judicial Commissioner in. 
his discretion ‘orders otherwise.under the 
proviso to that section. 

Kincaid, J. C.—(5th November 1925).— 
The facts of the case have been stated in 
the lower Court’s judgment and are briefly 
these. i 

A certain Parmanand Tirathdas founded 
a firm, known as “Parmanand Tirathdas“ 
in Karachi. On his death his two sons 
Ghanshamdas and Narayendas carried on 
the business. In May 1919 the two brothers - 
separated by means of an award, which 
they filed as a decree in the Sub-Court of 
Shiksrpur. By the decree the Karachi 
business went to Narayendas. Ghansham- 
das received, as his share, certain proper- 
tiesin Shikarpur and thereafter carried on 
in Shikarpur a separate business in his 
own name. Narayendas managed the bugis” 
ness in Karachi, retaining the old title of. 
“Parmanand Tirathdas.” In 1921 he in 
common with many other traders suffered 
heavy losses, On the 13th May 1922. Messre, 
E. D. Sassoon & Co. the Bombay Company 
filed a joint application to adjudicate both 
Ghanshamdas and Narayendas insolvents; 

Ghanshamdas objected on the 28th March 
1923 and filed a statement of objections. 
On the 10th April 1923, he asked for a ` 
Commission to examine certain witnesses 
at Shikarpur viva voce, stating that they, 
would be able to prove that he had dealt 
with them separately and not as representa- 
tive of Parmanand ‘lirathdas. ,The learned 
Judicial Commissioner Mr. Kennedy on the 
19th October held that it was not necessary. 


s 
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to issue a Commission in that the onus 
would lie on the person, who “directed (sic) 
that it (the decree) had not ebeen give 
effect to.” Eventually on the 12th February 
1925 the learned Judge held that Ghansham- 
das had not given notice to constituents of 
“the ‘firm of Parmanand: Tirathdas that he 
‘had ceased to be a member of the firm and 
he adjudicated Ghanshamdas insolvent as 
well as Narayendas. 

Against this decision an appeal has been 
lodged by Ghanshamdas. 

I would wish to thank the learned Pleaders 
on both the sides Messrs. Kimatrai and 
Dipchand, for the material assistance that 
they have rendered to usin argument. The 
law on the subject is not free from difficulty 
and I' propose to state it briefly. Sec- 
tion 264 of the Contract Act runs as fol- 
lows: 

“Persons dealing with a firm will not be 
affected by a dissolution of which no public 


notice has been given, unless’ they them- 


selves had notice of such dissolution.” 

This section was exhaustively considered 
by-Cart, A. C. J: in Chundee Churn Dutt v. 
Eduljee Cowasjee Bijnee (1). The following 
passage is pertinent: 


“In the case, therefore, of a dissolution of 
the partnership, or of the retirement of one 


of its members, the agency as between the. 


partners themselves would cease from the 
time of...retirement ; but as regards third 
persons, the agency would continue until it 
had been duly notified.: And the mode 
of notification which the law requires is 
different in the case of old and known 
customers of the firm from what itis in the 
case of other persons, In the case of 
customers, who are known to the firm as 
having dealt with it, an express or specific 
notice by circular or otherwise should be 
given. But as regards persons who have 
not dealt with the firm (or in other words 
the general public), it is impossible in a 
large community to give any specific notice, 
and, therefore,as regards them, the most 
effectual public notice which can reasonably 
be given is sufficient to terminate the 
agency...... What is such a public notice 
must depend upon circumstances, upon the 
locality, and whether there are any and 
what newspapers in circulation there, or 
upon what are the usual means of giving 
public notice in the neighbourhood. And 


3 80. 678; 11-C.L. R. 225; 4 Ind, Dee, (x. 3.) 
437, : 
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this,. as I have said before, will generally 
be a question not of law, but of fact”. | 
The questions, therefore, that arise in 
this appeal are whether Ghanshamdas did- 
at the time of his separation from the 


‘firm 


(1) Give special notice to the old constitu- 
ents of the firm. < | 

(2) Give general notice to the public. 

I do not find it alleged anywhere that- 
Ghanshamdas gave either kind ‘of notice. 
He, it is true, applied for a Commission 
that he might lead evidence in Shikarpur 
that he had no connection with the firm of: 
Parmanand-Tirathdas. and that he had been. 
dealing with the Shikarpur witnesses on his 
own account and noton behalf of the said 
firm. But even if he had proved the above 
facts to the hilt, it would not affect his 
liability under s. 264. The learned Judicial: 
Commissioner, therefore, rightly refused to’ 
grant the Commission, observing that the: 
above evidence seemed unnecessary. The’ 
learned Pleader has relied on the statement 
of Ghanshamdas that the broker of Messrs.’ 
E. D. Sassoon & Oo. was Mulchand and. 
that Mulchand was Ghanshamdas’s relative 
and that, therefore, Mulchand must have: 
known of the separation. But even if Mul~ 
chand knew, there is no evidence that he 
told Messrs, EB. D. Sassoon & Co. and even’ 
if he did that would not amount to the 
special or general notice to which Messrs, 
E. D. Sassoon & Co. were entitled. f 

Since Ghanshamdas gave neither public 
nor special notice of the dissolution ` of his : 
firm either to Messrs. E. D. Sassoon & Co, 
or the Bombay Company, persons dealing. 
with his firm, they are not affected by its: 
dissolution. In other words Ghanshamdas 
must be deemed still to be a partner of 
the firm and as such must be adjudiéated 
an insolvent. be 

It has been argued that Ghanshamdas: 
was a dormant partner, but this is a new’ 
point now taken. I cannot find that it: 
was ever alleged even by Ghanshamdas. 
himself.’ He certainly carried on an active 
business at Shikarpur, according to’ his: 
own allegation after his seversion from the 
firm of Parmanand Tirathdas, and as the 
latter wasa joint Hindu Zamily business, 
I have no doubt that before his seversion ` 
he took an active part in its management. - 
In any case burden of proving a dormant 
partnership is on him who alleges it. 3 
: Lastly it has been contended that no act 
of insolvency was committed by Ghansham-: 
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das himself. But since he continued so 
far as the firm’s clients were concerned to 
be a partner in the firm, he can he adjudi- 
cated an insolvent ifthe firm commits an act 
of insolvency, Iam fortified in this view 
by the following passage in Singha’s Law 
of Partnership in British India, page 432:— 

“The criterion, therefore, is, whether 
the partner has committed the act of in- 
solvency in his’ capacity as a pertner of 
the firm and on its ‘behalf or in his private 
capacity; whether or not the act of insolv- 
ency isin point of fact the act of the firm 
as well as his. Ifthe former, the act of 
insolvency committed by the partner is 
the actof insolvency of the firm. 

And again at page 442:— 

“Where the debt isdue by all the part- 
ners or by the firm, the creditor may 
obtain an adjudication against allor any 
one or more of them and any one or more 
of the partners may in that case obtain 
an adjudication of insolvency. It is clear 
that any partner, whether nominal or 
dormant, and even a person who holds 
himself out as a partner, but is not a 
partner in fact, may be adjudicated insolv- 
ent. The reason is that all of them are per- 
sonally responsible.” 

Now itis certain that the acts of in- 
solvency committed by Narayendas were 
committed by him not in his private 
capacity but as a partner and on be- 
half ofthe firm. It, therefore, follows that 
Ghanshamdasa partner in the firm may be 
adjudicated insolvent. 

I would dismiss the appeal with costs 
and confirm the lower Court's finding and 
-order, 


ORDER. 

Kincaid, J. ©.—(6th November 1925). 
—The question arises, in view of the differ- 
ence of opinion between Mr. Tyabji, A. J. 
CO. and myself, what course should now be 
adopted. Section 9-B of the Sind Courts 
Act runs as follows :— 

“Section 575 of the ©. P. C. shall not 
apply tothe Court of the Judicial Com- 
missioner. In that Court where any appeal 
is heard py a Bench of two or more Judges 
the appeal shall be decided in accordance 
with the opinion of such Judges or of the 
majority (if any) of such Judges. 

“Where there is no such majority which 
concurs in a judgment varying or revesing 
the decree appealed against, such decree 
shall he affirmed,” 
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Agreeably to this section the decree 
appealed against stands affirmed. But Mr, 
Castellino has strongly pressed on the Court 
that in view of the following proviso, the 
Judicial Commissioner is bound (1) either to 
refer the matter to a third Judge (2) :or to 
order the re-hearing of the case by a Bench 
of three Judges. The proviso runs as: 
follows :— 

“Provided that where the Bench hearing 
theappealis composed oftwo Judges andthe 
Judges composing the Bench differ in opin- 
ion asto the decision then the appealmay,in 
the discretion of the Judicial Commissioner, 
be either referred to a third Judge or 
re-heard by a Bench ofat least three Judges; 
where the appeal is so referred or re-heard, 
it shall be decided according to the opinion 
of the majority, (if any), of the Judges who 
have heard it, or, where there is no such 
majority which concurs ina judgment vary- 
ing or reversing the decree appealed 
against, such decree shall be affirmed.” 

According to Mr. Castellino the only dis- 
cretion that vests in the Judicial Commis- 
sioner is whether he should order the 
appeal to come before a third Judgeor a 
Bench of three Judges. He has relied on the 
case of Gunnis & Co., v. Amanmal Tulsidas 
(2). But there the matter was referred to 
a Full Bench and the only question was 
whether the High Court should exercise 
the power of revision or not. As it seems to 
me the meaning of s. ¥B is clear. On 
appeal, if there is no majority, the decree of 
the lower Court stands affirmed ; but a dis- 
cretion rests in the Judicial Commissioner 
if hethinks fit, to refer the case either, 
(1) to a Third Judge or (2) to a Full Bench 
of three Judges. 

In this connection I would repeat my own 
words in the case of Firm of Menghraj 
Khialdas v. Langly Billimori & Co. (3): 


‘Ttimust be remembered thata right of 
appeal should not be lightly assumed to 
exist. To use the words of the Judges in 
Zair Husain Khan v. Khurshed Jan (4). 
‘Unless a right of appeal is clearly given 
by Statute, it does not exist.” 

The only question that remains is wke- 
ther I should exercise the discretion vest- 
edin me. The matter is an insolvency and 


(2) 83 Ind. Cas. 353; 178. L. R. 133; A.I. R. 1924 
Sind 75. i 

(3) 81 Ind. Cas. 759; 17 S. L. R. 195 at p. 202; A, I 
R. 1923 Sind 38. 

(4) 28 A. 545 at p. 549; 3 A, L, J. 266: A. W, N. (1908) 
99, 
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it is most important to proceed with the 
insolvency proceedings if the creditors are 
to get anything at all. I can’see no good 
reason for delaying them by a reference 
to a third Judge or a Fudl Bench. I 
decline to refer this appeal. The lower 
Court's decree, therefore, stands affirmed, 
The appeal is dismissed with costs. 

P. B. A, 


N. H. Appeal dismissed. 


OUDH CHIEF COURT. 
SECOND CIVIL APPEAL No. 345 or 1924. 
January 15, 1926. 

Present:—Mr. Justice Ashworth. . 
BHEWANI GHULAM AND oTHEKs— 
DeFenpANTS—APPELLANTS 

versus . 
SITLA PRASAD—P.tatntTirF— 
RESPONDENT. 

Public thoroughfare—Obstruction, removal of — 
Special damage. : a ` 

When a public thoroughfare is closed, the presump- 
tion is that the members of the public in general 
suffer an equal inconvenience. This, however, is a 
presumption which may be rebutted by evidence 
to the effect that a particular individual has suffered a 
special damage or inconvenience so as to entitle him 
tosue for removal of the obstruction. [p. 454, col. 1.) 

Bhawan Singh v. Narottam Singh, 2 Ind. Cas. 365; 
31 A. 444; 6 A. L. J. 499, explained to. 

Appeal against a decree of the Additional 
Subordinate Judge, Sultanpur, dated the. 9th 
May 1924, modifying that of the Munsif, 
Amethi at Sultanpur, dated the 24th Sep- 
tember 1923. 

Mr. H. Husain for Messrs. Niamatullah 
and Naimullah, for the Appellants. ` 

Messrs. H. K. Ghosh and A. P. Sen, for 
the Respondent. 

JUDGMENT .—This is a defendants’ 
appeal in a suit by the plaintiff-respondent 
for demolition of part of appellants’ house 
situated in three plots Nos. 190, 707 and 
211. Plaintiff alleged encroachment both 
on plaintiff's property as well as on a public 
high road. His allegation was that No. 190 
“was the common property of the parties, 
while the other two plots were a public 
highway (see para. 2 of the plaint). The 
defendants denied the encroachment, and 
also pleaded that the plaintiff had no cause 

of action with respect to the two plots 
‘constituting the public high road, as no 
“special damage or inconvenience was alleg- 
ed or proved. The First Court decreed the 
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suit as to plot No. 190. With this finding 

we are not concerned in this appeal. As 
regards plots Nos. 207 and 211, the first’ 
Court accepted the defendants’ plea. . It 

also held that no special damage could 

have been caused in the circumstances of 

the case, because the plaintiff-respondent 

had another means of ingress and egress to 

his house, The plaintif appealed, and with 

his petition of appeal, submitted an appli- 

cation for amendment of his plaint by 

inclusion in it of an .allegation, that he 

had incurred special inconvenience on the 

ground that previous to the encroachment, 

there was a way that could be used by 

bullock carts, whereas the alternative road 

could not be so used. The lower Appellate 

Court allowed the amendment, and remand- 

ed the case for a further finding on the two 

following issues ; 

1. Isthe plaintiff entitled to (obtain) a 
tight of way for bullock carts (to pass)? 

2. Is obstruction to this caused by the 
wall built by the defendants? 

The First Court recorded evidence, and 
decided in respect of issue No.1 that, as 
the plaintiff was not found to possess a 
bullock cart, the answer must be in the 
negative. As regards issue No. 2,it held . 
that by reason of its finding on issue 
No. 1, decision of this issue was unneces- 
sary, but that, if it had been necessary, it 
would have been prepared to find that the 
erection was an obstruction. The lower 
Appellate Court accepted the Trial Court's - 
view of facts, but held that the fact of the 


‘plaintiff not possessing a bullock cart 


would not preclude his being inconvenienc- 
ed by the closure ofa road, which could 
be used by the carts of other people on 
their way to and from his house, and by his 
own. cart or carts in the event of his obtain- 
ing such, 


In this appeal, the only point taken up 
is this. Inasmuch as the lower Courts have 
found that the plots in question in’ this 
appeal Nos. 207 and 211 constituted a 
public highway, any damage caused by 
unlawful occupation of these plots by the 
defendants would be a damage that the 
plaintiff suffered in common with the 
public generally. He relied on the case 
Bhawan Singh v. Narottam Singh..{1) and 
other rulings as authority for the pro- 
position that where a public thoroughfare 
was closed no individual member’ of ‘the 


(1) 2 Ind,.Oas, 365; 43 A. 444; 6 A. L, J. 499,” 
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‘public could claim what he had experienced 
Special damage or inconvenience, To. meet 
. this contention, it appears to me sufficient 
to quote a passage in the lower Court’s 
judgment. : The passage is as follows :— 
“One of the defendants’ witnesses ad- 
mitted that this road led from another 
village further east to the village in suit. 
The road ends at, the village; for this is 
the village road only and ‘the plaintiff's 
‘house lies on the further corner of it. It 
is necessary to mention that the village at 
‘present consists of the parties’ houses only, 
„and that the defendants’ house lies first 
and the plaintiff's next on the road leading 
to the village.” 
It is obvious: that where a public road 
stops at a plaintiff's house, and the extreme 
‘end of it finishes in front of the defendants’ 
house, the plaintiff by ‘the stoppage of 
‚access to his house suffers amuch greater 
degree of inconvenience than any’ other 
member of the public. Anothér member of 
the public would only suffer inconvenience 
on such occasions as he might wish to visit 
the plaintiff's house. The plaintiff, on the 
other hand, not only suffers inconvenience 
every time that a would be visitor is stop- 
ped from having access to his house but 
also on every occasion that he, the plain:iff, 
desires egress along the road. The deci- 
sions relied upon are not good authority 
for-holding that in no case can special in- 
“convenience beset up by any person owing 
to the closure of a public thoroughfare. 
They are based on the presumption that, 
when a public thoroughfare is closed, the 
members of the public in general suffer an 
equal inconvenience. This presumption 
may be rebutted by evidence, and it has 
been so rebutted in this case, I consider 
-thatthe lower Appellate .Court was right 
in its conclusion that the . plaintiff had 
suffered special damage. It is further open 
to question whether in a second appeal 
this Court has any right to disturb the 
finding asto special damage. There was 
evidence on which such a finding could be 
arrived at, and I hold that the inference was 
_one of fact and not of law. 
or the above reasons, this appeal is 
dismissed with costs, ‘Phe order of this 
Court, dated 16th October 1924 directing 
stay of execution of the decree of the lower 
Appellate Court is herewith discharged. 
GH Appeal dismissed. 
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PATNA HIGH COURT. 
Figst Crvin APPRAL No. 14 or 1924. 
. dune 5, 1924. 
Present:—Sir Dawson Miller, Kr., Chief 
J ustice, Justice Sir B. K. Mullick, Kr., and 
Mr. Justice Foster. 
Rai Bahadur HARIHAR PRASAD SINGH 
AND ANOTHER- —DErEN DANTS—APPELLANTS 


versus 
Maharaja KESHO PRASAD SINGH 
BAHADUR-—PLAINTIFF-—RESPONDENT. 
Benami transaction—Burden of proof—Purchase- 
money, source of—Presumption—Evidence Act (1 of 
1872), ss, 11, 113—Statement made by holder of pro- 
perty asserting his ownership, admissibility of—Com- 
promise—Agreement not reduced|to writing, effect of 
—Doubdtful right, agreement as to—Impartible estate— 
Income, property aċquired out of, whether accretion 
to estate—Limitation Act (IX of| 1908), s. 10—Trust, 
proof of—-Conduct of parties—Revocation of trusi— 
Trustee -in possesston—Suit tol recover property—- 
Limitation, commencement o -- Lower Burma Land 
and Revenue Act (II of 1876), s, 56— Jurisdiction of 
Civil and Revenue Courts—Suit between rival claim- 
ants—Contract Act (IX of 1872), s. 207—Principal 
refusing to indemnify agent-—A gency, termination of— 
Benefit acquired by agent---Estoppel—A ppeal—Burden 
of proof— Oral evidence, valuation of. 
Where property is acquired in the name of one 





„person but the purchase price is paid by another a 


presumption arises that the transaction was one for 
the benefit of the person providing the money. The 
source of ‘the purchase-money, however, is not the 
only criterion. The presumption arising therefrom is 
rebuttable and its strength or weakness can only be 
gauged by reřerengs. to all the surrounding circum- 
stances. [p. 470, col. 2 

Per Miller, 6. J—Where 


the question arises 


„whether the beneficial ownership of certain immove- 


able property acquired by an employee in his own 
name vested in the latter or his jemployer, statements 
made by the employee at the time of the acquisition 
of the property and subsequently thereto showing 
that he was the beneficial ownerlof the property and 
not a benamidar for his employer are admissible in 
evidence under s. 11 of the Evidence Act, although 
the value to be attached to such statements would 
depend largely upon the character of the person mak- 
ing them. [p. 476, col. 1.] 

Where parties are negotiating as to the termes of 
an agreement and itis contemplated that a written 
document shall eventually be signed everything which 
takes place until the document is finally signed 
amounts merely to negotiation. Where, hower er, a 
completed agreement is arrived at between the parties 
and the execution ofa document is not contemplated, 
the mere fact that at a subsequent date there is a 
discussion between the parties ds to the execution of 
a document containing the terms of the agreement 
and no document is eventually executed, will not take 
away from the binding character of the agreement 
which had already been arrived at between the par- 
ties. [p. 510, col. 1.] 

The claims and disputes Pe to in s. 56 of the 
Lower Burma Land and Revenue Act, over which the 
Civil Courts have no jurisdiction but which are under 
the sole jurisdiction of tho Revenue Courts, relate only 
to claims against Government and not to disputes 
between rival proprictors ox cultivators. at 510, col, 





. 


(93 I. 0.1926] 


In England proof of the possession of land or of 
the receipt of rent from the person in possession is 
prima facie evidence of a seisin in fee. In-India the 
proof of possession or receipt of rent by a person who 
pays the land revenue immediately to Government is 
prima facie evidence of an estate of inheritance in the 
case of an ordinary zemindari. The evidence is still 
stronger if it be proved that the estate has passed on 
one or more occasions from ancestor to heir. [p. 511, 
col. 2; p. 512, col. 1] 

‘The income of an impartible estate is not so affected 
by its source that it should be assumed to form an 
accretion to the estate. Property acquired by savings 
from the income ‘of an impartible estate does not 
become a part of that estate but remains the separate 
property of the holder. [p. 512, col. 1.] - 

“Per Mullick, J.—In an appeal the presumption is 
that the decision of the Court below on the facts was 
right, and that presumption must be displaced by the 
appellant. If he satisfactorily makes out that the 
Judge below was wrong, then inasmuch as the appeal 
is inthe nature of are-hearing, the decision should 
be reversed; if the case is left in doubt, itis the duty 
- of the Court of Appeal not to disturb the decision of 
the Court below. If, however, all that the appellant 
can show is nicely balanced calculations which lead 
to the equal possibility of the judgment on either the 
one-side or the other being right, he has not succeed- 
ed. {p. 560, col. 1.] 

It is with great hesitation that an Appeal Court 
differs with the Trial Court on its estimate of wit- 
nesses whom the Trial Court has had an opportunity 
of seeing; but where the opinion of the Trial Court 
‘depends not upon the honesty of the witness but upon 
reasons which the Appeal Court cannot accept, it is 
the duty of the Appeal Court to record- its disagree- 
ment with the Trial Court and to set aside the find- 
- ings of fact arrived at by it. |p. 579, col. 2.] 

For the purposes of s. 10 ofthe Limitation Act, it 
is not necessary that the trust should be proved by 
an express written-or oral declaration. It may be 
inferred from the circumstances or the conduct of the 
parties. [p. 560, col. 2.] 

It is open. to a person to create a trust by empower- 
ing another to acquire property for.him, and the pro- 
perty so acquired would become vested in the latter 
as trustee from the moment of its acquisition and the 
trust would fasten to the property exactly as if it had 
been vested in the truslee at the moment of the crea- 
tion of the trust.[p. 561, col. 1.] 

When, however, in such a case the settlor revokes 
the trust and the trustee continues in possession of 
the property, limitation begins .to run against the 
settlor from the date of the.revocation of the trust. 
{p. 562, col. 2; p. 563, col. 1.] 

A compromise of a doubtful right is a sufficient 
foundation for an agreement, and an agreement enter- 
ed into upon a supposition of a right or of a doubtful 
right is binding. [p. 588, col. 2.] i 

Section 56 of the Lower Burma Land and Revenue 
Act oaly applies toa suit between the Government 
and a grantee or any person claiming under him and 
does not affect a suit to which Government is not a 
party and in which no question as to the status ofa 
land owner is in controversy. |p. 563, col. 2; p.564, col. 1.j 


Per Foster, J.—Where in asuit bya plaintiff to 
recover immoveable property from the defendant, on 


the allegation that the latteris a benamidar for the ' 


former, the cost of the acquisition of the property is 
only in part traceable to the plaintiff, the Court should 
in the absence of an unambiguous criterion of owner- 
-phip take into consideration the suryounding circum- 
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stances, the position of the parties and their relation 
to one another, the motives which could govern 
their actions, and their subsequent conduct including 
their dealings with or enjoyment of the disputed pro- 
party, and there is no legal presumption on either 
side. [p. 593, col. 1 

After a principal has refused to indemnify an agent 
in the future in respect of a speculative venture 
committed to that agent, he cannot subsequently be 
heard to say that the agency had continued to subsist 
and that he is entitled to the? ultimate benefit accru- 
ing to the agent out of the venture. [p. 605, col. 1.] 

Where A authorises B, his agent, to take up a specul- 
lative business project, and allots a sum of, money for 
an experimental trial thereof and when after four years 
the money is exhausted, A refuses to furnish further 
expenses, but B instead of relinquishing the project—~ 
as he might without consequent loss to himself or 
further loss to A—proceeds with it and after 12 years 
of heavy expenditure of money witha great risk of 
loss B and, after his death, his son attain success, and 
the adventure becomes profitable, and twelve years 
after this, during which the profits have been increas- 
ing year by year, A's heir comes into Court and claims 
the whole property with all past profits minus B's 
capital outlay, he is estopped from making the claim 
inasmuch asthe agency terminated on the date of 
A's refusal to furnish further expenses and thereafter 
B was entitled to carry on the business on his own 
account. [zbzd.] p 

Where a person for consideration makes a promise 
to relinquish his claim to certain property, he cannot 
subsequently maintain a suit for the recovery of such 
property. [p. 610, col. 2.] a, ; 

Appeal against a decision of the Addi- 
tional District Judge, Shahabad, dated the 
lst November 1920. h 

FACTS.—The plaintiff in this litiga- 
tion is the Maharaja of Dumraon who is 
the present occupier of the gaddi -of 
Dumraon Raj. The former Maharaja of 
Dumraon was Maharaja Radha Prasad Sinha 
who died on the 5th of May 1894, After 
Maharaja Radha Prasad Sinha, his widow 
Maharani Beni Prasad Kueri was in posses- 
sion of the Dumraon estate uptil her death 
in 1907. Maharani Beni Prasad Kueri died 
having adopted a sonin pursuance of a Will 
executed by her late husband Maharaja 
Radha Prasad Sinha. As adopted boy Jang 
Bahadur was a minor, the Court of Wards 
entered into possession of the Dumraon Raj 
as guardian of the minor Jang Bahadur. 
Soon after the death of the Maharani Beni 
Prasad Kueri the plaintiff Maharaja Kesho 
Prasad Sinha brought a suit for setting 
aside the adoption and declaration of his 
own title to the Raj as agnate of the late 
Maharaja Radha Prasad and for recovery 
of possession of the Raj. The adoption of 
the boy Jang Bahadur was set aside in 
1910 by the Subordinate Judge of Shahabad. 
An appeal was preferred against that deci- 
sion to the High Court of Calentta, ‘which 
was ultimately compromised, The plaintiff 


> 
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obtained possession of the Dumraon Raj 


during the pendency of that appeal and 
since then he is in occupation of the Raj. 


Defendant No. 1 Rai Harihar Prasad 
Bahadur is the son of Rai Jai Prakash Lal 
Bahadur. Defendant No. 2 is the son of Rai 
Harihar Prasad Bahadur. Rai Jai Prakash 
Lal Bahadur was, at first, a man of humble 
position. While yét,a young man he was 

_appointed in 1859, a tutor to Radha Prasad 


- Sinha, who was then, an heir-apparent to, 


the Dumraon gaddi. By his ability and 
industry Jai Prakash Lal rose to a position 
. of trust and responsibility in the Raj affairs. 
In 1867, Maharaja Radha Prasad Sinha 
succeeded to the Dumraon State on the 
abdication of the State by his father 
_Maheshar Bux Sinha. In 1868, Jai Prakash 
Lal.was appointed muntazim and Law 
Superintendent in the Law Office of the 
Dumraon Raj. In 1877 he was Manager of 
the Dumraon Raj. And in 1881 he was 
appointed Diwan of the Raja. During all 
this time Jai Prakash Lal was a rising 
manin the Dumraon Raj, occupying one 
place or the other of responsibility. His 
career as a public man was equally brilliant. 
In 1876 he was made Vice-Chairman of the 
Dumraon Municipality. In 1878 he was 
appointed a member of the rent commission. 
In 1879 he was appointed a member of the 
Road-cess Committee. In 1882 the honour of 
Rai Bahadur was conferred upon him. In 
1884 he was nominated a member of the 
Bengal Legislative Council. In 1893 he was 
made a Companion of the Indian Empire. 
Tn the matter of wealth also, he rose to an 
equally eminent position. He was a 
‘favourite servant of the Raj and enjoyed 
the highest confidence of Maharaja Radha 
Prasad Sinha. His services were munifi- 
cently recognised by his benevolent master 
` inasmuch as by the year he became Diwan 
of the Raj, his yearly income from the 
mokarrari leases alone was about ten to 
twelve thousand rupees. And his salary as 
Diwan was at that time Rs. 18,000 a year. 


_ Jn1889,in furtherance of a scheme, for the 
relief of the congested areain Behar several 
of the leading zemindari and other influ- 

- ential persons were invited to interest them- 

selves in the matter of taking grants of 

waste land in Burma, on easy terms with a 

view to bringing them under cultivation and 

settling tenants thereon from the surplus 
population ofthis province. Amongst the 
several persons who had been invited in 


hir La 
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this connection, there were also the Maha- 
raja of Dumraon and his Diwan Rai 
Bahadur Jai Prakash Lal. The response to 
the invitation was not very encouraging. Jai 
Prakash Lal and Mr. Hudson, Secretary of 
the Bihar Indigo Planter’s Association alone 
of those approached, accepted the invitation 
and in March 1889 they proceeded on the 
expedition to Burma to inspect the local- 
ity and see.whether the lands proposed by 
Government to be given in grants were at 
all worth their adventure. Jai Prakash Lal’ 
took with him some of his raiyats and also 
some Officials of the Dumraon Raj to see 
whether suitable land was available of which 
he might take settlement and bring it 
under cultivation. He had taken a sum of 
Rs. 2,400 from his private account with the 
Raj Bank for the purposes of his journey 
some days before his start for Burma, A 
further sum of Rs, 1,000 was drawn in the 
name of one Bhawani Prasad Sinha, a Raj 
servant, from Raj Treasury and this sum 
was also placed at the disposal of Jai 
Prakash Lal to meet the journey expenses 
to and from Burma. Seven persons, most 
of them Raj servants, accompanied Jai 
Prakash Lal from Dumraon on his expedi- 
tion to Burma. Of the persons who accom- 
panied Jai Prakash Lal to Burma 
were one Munshi Debi Prasad, a senior 
officer of the Raj, Lallu Ram Panday, 
another Raj servant, and Ram Autar, a Raj 
Tahsildar. The party arrived at Rangoon 
on the 2ist of March 1889. They went to 
Mandalay from Rangoon. After inspecting ` 
the locality Jai “Prakash Lal returned ‘ to 
Rangoon in the beginning of April. At - 
Rangoon on the 5th of April he made an 
application signed by himself in his per- 
sonal capacity for a grant of 15,000 acres in 
the Toungoo Districts and proposed at the 
same time ‘to take a further and a larger 
area of 50,000 acres in another District 
Pyinmana. After having made the appli- 
cation he left for Oalcutta, leaving behind 
Lallu Ram Panday to look after the affairs 
in Burma. He left Rs. 850 with Lallu Ram 
to meet the immediate expenses. The Gov- 
ernment granted his application fora grant 
of 15,000 acres on the condition that the 
land was to be revenue-free for 12 
years, after which the revenue was to be 
Rs. 1,000 increasing by two successive 
stages to Rs. 4,000 at the end of 26th year, 
The maximum rate after the 33rd year being 
never more than eight aunas per acre, The 
expenses of clearing the land so as tọ 


[93 I. @. 1926] 
make it culturable- and of settling tenants 
thereon were to be borne by the grantee. 

After. his return from Burma series of 
correspondence opened between Lallu Ram 
Panday and Jai Prakash Lal which went to 
show that both Jai Prakash Lal and Lallu 
Ram Panday treated this grant as the pro- 
perty of Jai Prakash Lal. On June 1889 
Maharaja Radha Prasad Sinha, by a pur- 
wana authorised the expenditure from the 


Raj Treasury of a sum of Rs. 25,000 by Jai. 


Prakash Lal on the Burma colonisation 
scheme, It appears that whatever sum Jai 
Prakash Lal had spent on account of 
Burma uptil now, from his own pocket, he 
eventually recouped from Rs. 25,000 so 
granted bythe Maharaja. This Rs. 25,000 
which the Maharaja granted. by the 
purwana became exhausted in 1893. On 
10th December 1893, Maharaja withheld 
any further contribution towards the Burma 
scheme. From that time onwards Jai 
. Prakash met all the expensés in connection 
with the reclamation of land in Burma 
appertaining to the grant from his own 
pocket uptil his death in 1897. After his 
death his son Harihar Prasad, developed 
the Burma property at his own considerable 
expense, and brought it up to become a 
very valuable property at the time of the 
institution of the present suit worth twenty 
lakhs at plaintiff's estimate. 

Mahafaja, Radha Prasad died on the 5th 
of May 1394. After his death Maharani 
Beni Prasad Kueri succeeded to the State of 
Radha Prasad, as life-tenant and legatee 
under his Will dated 7th December1890.and 
took out Probate as joint executor with Jai 
Prakash Lal. Jai Prakash died in 1897. 
The relation of Maharani Beni Prasad 
Kueri with Harihar Prasad, defendant 
No. 1, was not always cordial. In 1906, she 
sued Harihar Prasad for resumption of the 
villages which had been leased to Jai 
Prakash Lal by Radha Prasad in 1889. She 
was a lady of great force of character and 
thoroughly capable of managing her affairs. 
Maharani died in 1907, having adopted a 
boy Jang Bahadur to succeed to the estate 
of her husband, in pursuance of a deed 
poll dated 12th March 1889 executed by her 
husband Maharaja Radha Prasad Sinha 
authorising her to adopt a son, 

In 1909 Kesho Prasad Sinha alleging 
himselftobe an agnate of Maharaja Radha 
Prasad Sinha brought a suit in the Subor- 
dinate Judge's Court at Arrah for setting 
pside the adoption and recovery of posses- 
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sion of the Raj. The Subordinate Judge 
set aside the adoption in 1910 and Kesho 
Prasad obtained delivery of possession of the 
Dumraon Raj, against the adopted boy on 
18th September 1911. Against the decision 
in the adoption suit, an appeal had been 
preferred to the Caleutta High Court which 
was ultimately compromised on the 17th of 
May 1912 whereby Kesho Prasad remained 
in possession of the entire Dumraon State. 
and the minor Jang Bahadur was given a 
certain sum of money in satisfaction. of his 
claim to the Raj. During the pendency of 
the appeal in the adoption suit Kesho 
Prasad was in much financial difficulties, 
He approached Harihar Prasad during those 
days and asked for financial help, After 
a good deal of higgling Harihar Prasad 
agreed to lend him money and he did 
advance a total sum of Rupees two lakhs, 
twenty-one thousand to Kesho Prasad. After 
the adoption suit was over-and Kesho Prasad 
was in an undisputed possession of the Raj 
Harihar Prasad began to ask him to return 
his money with interest: Kesho Prasad | 
then began to put forward a claim to 
Burma on the ground that the grant of 
15,000 acres in Burma had been obtained 
by Maharaja Radha Prasad and the same 
belonged to him as successor to his estate, 
In 1914, however, Maharaja Kesho Prasad 
and Harihar Prasad both came to an agree- 
ment whereby Kesho Prasad relinquished 
all his claim to the Burma property in con- 
sideration of the sum advanced to him by 
Harihar Prasad. This settlement is one of 
the disputed points in this case. Kesho Pra- 
sad says that the agreement had been arriy- 
ed at on Harihar Prasad’s promising to pa 
him a further sum of Rs. 1,20,000 which he 
had failed to pay and thus the settlement had 
fell through. It appears that in 1914, about 
the time when the alleged settlement took 
place, another title suit had been brought 
against Kesho Prasad by the Maharani of 
Rewa, for recovery of possession of the 
Dumraon Raj, on the allegation that 
Maharani Shio Raj Kueri, the plaintiff in 
that suit was a daughter of Maharaja Radha 
Prasad and as such she was entitled to the 
Raj in preference to Kesho Prasad. This 
case was compromised in 1916 and Kesho 
Prasad was again left in possession of the 
entire Dumraon Raj. 

On 29th April 1917 Maharaja Kesho 
Prasad brought the present suit for the 
declaration of his right to Burma and for 
recovery of possession thereof 'on the 


458 


allegations specified in his plaint which 
ran. as follows: — 

1. Maharaja Sir Radha Prasad Singh 
Bahadur, K. O. I. E. having, during his 
lifetime, been seized and possessed ofand 
absolutely entitled to the Raj known as the 
Dumraon Raj, died on the 5th May, 1894 
leaving him surviving a widow, Maharani 
Beni Prasad Kueri, a married daughter, 
Maharani Sheoraj Kumari, the Ujjanin 
Maharani of Rewa and the plaintiffs father, 
Maharaj Kumar Raj Rajeshwar Prasad 
Singh, his nearest male agnate, in the nearest 
and eldest male line who was a member 
with him of a joint family?:governed by the 
Mitakshara School of Hindu Law. <A genea- 
logical table of the family is annexed 
herewith and ‘marked “A” as a part of the 
plaint showing the relations of the mem- 
pers inter se. 


.2. Prior to his death and on the 17th 
December, 1890, the said Maharaja Sir 
Radha Prasad Singh made and published 
his last Will and Testament in duplicate 
in the Hindi as well as in the English 
languages and by -his said Will bequeathed 
the whole of his estate, subject to certain 
legacies, to his widow, the said Maharani 
Beni Prasad Kueri, for enjoyment of the 
usufruct for life, and appointed her and 
his Diwan, Rai Jai Prakash Lal Bahadur, 
C.L E. father of the first defendant and 
grandfather of the second defendant, as 
executrix and executor. 


3. The said Maharani Beni:Prasad Kueri 
and the said Rai Jai Prakash Lal Bahadur 
took out Probate of the said Will of the said 
Maharaja from the High Court of Judica- 
ture at Fort William in Bengal in its testa- 
mentary jurisdiction, and thereafter the said 
Rai Jai Prakash Lal Babadur administered 
“ the said estate until the 7th February, 1897, 


when the said Rai Jai Prakash Lal Baha- ` 


dur died, leaving him surviving the first 
defendant and two other sons who are since 
dead. f 

4. After the death of the said Rai Jai 
Prakash Lal Bahadur the said Maharani 
Beni Prasad Kueri wasin possession of the 
said estate until her death which took place 
on or about the 12th December, 1907, and 
she left her surviving one daughter, the said 
Maharani Sheoraj Kumari and the said 
daughters son, Maharaj Kumar Gulab 
Singh, and the plaintiff, the only son of 
the said Maharaj Kumar Raj Rajeshwar 
Prasad. Singh, who died on the 14th Decem- 
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ber, 1894, before the death of the said 
Maharani. 

5. The plaintiff is the present proprietor 
of the properties, immoveable and move- 
able, constituting the said Raj and isin 
possession thereof. 

6. In or about the year 1888, the Govern- 
ment of Bengal,in concurrence with the 
Government of India, deemed it desirable 
that the over-populated areas of the Pro- 
vince of Behar should be relieved of surplus 
population by emigration to either the 
Central Provinces of India or British Burma 
and a Conference of Directors of Agriculture 
of the different Provinces was held at Delhi 
in the year 1888, when it was arranged that 
some of the biggest landlords of Behar 
and few gentlemen of position and wealth 
should be invited to co-operate with the 
Government in the matter by taking leases 
of land in British Burmaand settling their 
Behar tenants on such lands so taken, and 
the said Maharaja Sir Radha Prasad Singh - 
Bahadur, K. C. I. E., was one of those who 
were approached for the purpose. 

7. The said Maharajah Sir Radha Prasad 
Singh Bahadur, K. C. I. E., fully concurred 
in the views of the said Imperial and Local 
Governments and, being desirous of taking 
a lease of a sufficiently large tract of land 
in British Burma as a commercial under- 
taking if land was suitable and terms of 
the lease fair, was in communication with 
Mr. Finucane, the then Director of Agricul- 
ture in Bengal, who was about tobe deputed 
by the Government to go to Burma for 
conferring with the Chief Commissioner 
of Burma and forreporting on the suitabi- 
lity of the locality for Behar tenants. 

8. In furtherance of this’ object, the said 
Maharaja sent one Kamta Prasad a person 
in the employ of the said Raj to Calcutta, 
with other servants of the Raj and a few 
of his raiyats to arrange preliminaries for a 
journey to British Burma, and finally, on 
the 15th March, 1889, the said Rai Jai 
Prakash Lal Bahadur was deputed by the 
said Maharaja as his agent and servant to 
accompany the said Mr. Finucane with 
some other servantsand’ raiyats of the Raj 
to British Burma to ascertain the suitabi- 
lity of Lower British Burma for settlement 
of Behar raiyats and, if satisfied, to apply 
for and secure a lease of land for the said 
Raj using, if necessary, his own name as 
applicant for the lease. 

9. The said Rai Jai Prakash Lal Bahadur 
and the servants and raiyats accompany- 
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ing him found land in Toungoo District in 
. Lower British Burma quite suitable, and 
“the said Rai Jai Prakash Lal Bahadur act- 
ing on behalf of the said Raj, applied, using 
his own name, on the 5th Apsil, 1889, for 
a lease of 15,000 acres of land fully describ- 
ed in Schedule B., annexed hereto, stating 
‘in the application the terms and conditions 
on which the lease might be granted. The 
said application was granted and the said 
Dumraon Raj thenceforth became the pro- 
prietor of the said land and entered into 
possession thereof through its servants. 

10, All costs of and incidental to the 
journey of the said Rai Jai Prakash Lal 
Bahadur and the persons . accompanying 
him as well as those sent to Calcutta before 
the journey were met from the Raj Trea- 
sury, and when the application for a lease 
was ‘entertained by the authoritiesin Burma, 
the costs of survey and demarcation, etc., 
were also paid from the Raj. 

ll. The costs of emigration of popula- 
tion and clearance and cultivation of the 
land were also met by the said Raj as well 
as of communications relating to terms 
of the lease and settlement and reclama- 
tion. 

12. That on or about the 13th March, 
1896, in pursuance of thesettlement herein- 
before mentioned and as evidencing -the 
same, and by way of confirming possession 
already given, a formal document with 
reference to the said land, described in 
Schedule B, .was executed by the Govern- 
ment of Burma in the name of the said 
Rai Jai Prakash Lal Bahadur who was 
then the executor and trustee under the 
said Will and was then in charge of the said 
Dumraon Raj. 

13. The buildings and out-houses and 
other erections described in -the said Sche- 
dule O, were constructed partly onichas land 
of the Dumraon estate and partly on pieces 
of adjoining lands purchased from time to 
time by the Raj in the name of the said Rai 
Jai Prakash Lal Bahadur for a suitable 
residence of the Raj: Diwan, and the same 
was constructed, repaired and maintained 
solely at the expense of the Raj and the 
price even of furniture and cost of library 
in the building were also paid from the Raj 
Treasury. 

14. The garden with buildings described 
in Schedule D,-was.laid out and built 
on khas land of the Raj, and the adjoining 
pieces of land were purchased by the Raj in 
the name of the said Raj Jai Prakash Lal 
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Bahadur and all costs of erections and lay- 
ing out and maintenance of buildings and 
gardens were also paid from the Raj 
Treasury for use of the Diwan and guests of 
the Raj. The plaintiff states that the said 
properties set outin ScheduleszB, Cand D, 
formed and still form part of the said Dum- 
raon Raj. 

15. That the said Rai Jai Prakash Lal 
Bahadur was in occupation of the said pre- 
mises at the time of his death on behalf of 
the Raj. 

16. During the Hfetime of the said Maha- 
raja Sir Radha Prasad Singh Bahadur, K. C. 
I. E., the said Rai Jai Prakash Lal Bahadur 
was in active confidence and was in charge 
of all title-deeds and documents of pro- 
perties of the said Raj and after the former's 
death, he was, until his own death, equally 
in charge thereof as executor as well as 
Diwan, and the plaintiff alleges that taking 
advantage of his position as Diwan and 
executor, he, after the said Maharaja’s death 
and without the knowledge of the Maharani 
who was a pardanashin lady of rank, remov- 
ed from sinister motives from the Raj 
record-rooms documents of title relating to. 
the said properties and other papers con- 
nected therewith. 

17. That the defendants now-wrongfully 
assert that they are entitled to hold posses- 
sion of the properties described in Sche- 
dules B,C and D, on their own behalf, = 

16. The plaintiffis not only entitled to 
possession of but .also to an account and 
mesne profits with respect to the said pro- 
perties B, C and D, from the defendants, 
the said defendants forming a joint Mitak- 
shara family. The plaintiff is not aware 
of the value of the properties in Schedule 
B. He states that the value of the last 
mentioned properties is considerably . over 
Rs. 10,00,000 and he assesses value of the 


‘immoveable properties in Schedules B,C 


and D, for the purpose of Court-fees to be 
Rs. 2 0,00,000 and he values his claim for 
mesne profits and accounts approximately. at 
Rs. 10,00,000. 


19. The cause of action for this suit has 
arisen partly within the jurisdiction of this 
Court and partly in Lower British Burma 
onthe 12th day of December, 1907, when 
the said Maharani Beni Prasad Kueri 
died. 


The plaintiff accordingly prays for :— 
(a) Leave under O. Il, r. 4 of the O. P. C., 
for institution of the suit; ° ; 
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(b) possession of the said properties de- 
scribed in Schedules B, C and D; 

(c) accounts of the income and disburse- 
ments of the said properties for 
such period as this Court may 
deem fit; 

: (d) mesne profits ; 

(e) injunction restraining the defend- 
ants or either of them from further 
dealing with the said properties ; 

(f) appointment of a Receiver pendente- 


(g) costs of this suit; and 
(h) such further and other reliefs as the 
plaintiff may be found entitled to. 

The defendants in their written statement 
alleged that the properties in suit did not be- 
long to Dumraon Raj but were acquired by 
their predecessor Rai Bahadur Jai Prakash 
Lal who applied to the Burma Government 
in his own individual capacity and not as 
an agent of the late Maharaja of Dumraon 
who was averse to taking landsin Burma. 
It was further contended that if any money 
was advanced by the late Maharaja it was 
done for the purpose of helping the scheme 
in the experimental stages, while negotia- 
tions were in progress and was discontinued 
after some time. The real work of reclama- 
tion and immigration was affected after the 
death of the Maharaja and his Diwan by 
the defendant No. 1 who had spent several 
lakhs of rupees in developing the property. 
He further pleaded that the Arrah Court 
had no jurisdiction to deal with the Burma 
property, the defendants having acquired 
the status of land-holders under the law of 
Burma the questions relating to which must 
be decided by the Revenue Officers in 
Burma. The defendant No. 1 further 
pleaded that in and after September 1911 
he advanced to the plaintiff Rs. 230,200 on 
certain terms and conditions and in Novem- 
ber 1914, it was agreed by and between him 
and the plaintiff that he would abstain 
from taking any legal proceeding for re- 
covering the said advances from the plaint- 
iff and the plaintiff would abstain from 
taking any legal proceeding in connection 
with Burma land and would execute a 


formal deed disclaiming and releasing all - 


claims and interests in the Burma 
land if any assuring and confirming the 
absolute title of the defendants to the 
same. The defendants also pleaded estoppel 


and adverse possession and limitation on. 


varioug grounds. Defendant No. 2 further 
denied ths plaintiff's title to and possession 
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of the: properties which belonged to 
Maharaja Radha Prasad Sinha. 
On the pleadings of the parties the fol- 
lowing issues were framed at the Trial 
Court; — e i 
1. Isthe Dumraon estate an impartible 
Raj or has it been held together as one 
unit and possessed by one person at a time ? 
2 (i) Is the presumptive title of the plaint~ 
iff to the Dumraon Raj liable to be defeat- 
ed by the title, if any, of 
(2) Maharaja Kumar Gulab Singh ; 
(b) B. Beni Madho Prasad Singh, or 
(c) the latter’s son ? 
(ii) Is any one of the said three per- : 
sons entitled to the Dumraon 
Raj? i 
(iit) Are the defendants entitled to set 
up the title of the said persons 
or any of them ? : 
3. (a) Was the property described in 
Schedule B of the plaint acquired by Rai 
Bahadur Jai:Prakash Lal for, or on behalf 
of the Dumraon Raj ? 
(b) Does it form part of the Dumraon 


Raj ! 

4. Did Rai Bahadur Jai Prakash Lal act 
as agent, servant or trustee of Maharaja Sir 
Radha Prasad Singh Bahadur or of the 
Dumraon Raj in the matter of the acquisi- 
tion of: the said property and possession 
thereof? ; 

5. Did Rai Bahadur Jai Prakash Lal ac- 
quire the property in his individual capa- 
city? If so, having regard to his position 
in atid connection with, the Dumraon 
Raj, arethe defendants entitled ‘to retain 
possession of it ? 

6. Has defendant Rai Bahadur Harihar 
Prasad Singh acquired any title to the pro- 
perty by adverse possession ? 

7, Is the suit barred by limitation ? 

8. Was B. Rajeshwar Prasad Singh or the 


‘plaintiff joint with Maharaja Sir Radha 


Prasad Singh Bahadur ? 

9, (a) Was there any reason why Maharaja 
Sir Radha Prasad Singh was not competent 
to dispose of his property by Will? 

(b) Ifthe property in suit is a part of 
the Dumraon Raj is there any reason 
for holding that it is excluded from 
the operation of the Will of the said 
Maharaja? 

10. In what capacity did the Maharani 
enter into and hold possession of the Dum- 
raon estate ? 

11. (a) Was there any agreement by and 
between plaintiff and defendant Rai Baha- 
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dur. Harihar Prasad Singh at Dumraon in 
November, 1914, as alleged in para. 20 
of the written statement ? e 

(b) If so, was such agreement legal and 
valid and is the plaintiff estopped 
or debarred by reason thereof from 
instituting and proceeding with 
this suit regarding the said pro- 
perty ? 

12. Are the allegations made as contained 
in para. 21 of the written statement of 
defendant Rai Bahadur Harihar Prasad 
Singh true? 

fb) If so, is the plaintiff estopped and 
debarred from alleging or contend- 
ing that the said property does not 
belong to the defendant? 

(c) Were the lands meritioned in Sche- 
dule B of the plaint reclaimed and 
developed with funds of the Dum- 
raon Raj? . 

What amount, if any, was advanced for 
this purpose and with what special object? 

13. Are the provisions of Burma Law re- 
ferred toin paras. 10, 18 and 19 of the 
written statement of defendant No. 1 ap- 
plicable to the suit and do they affect the 
rights of the plaintiff? Is it necessary to 
make a'reference to the Revenue Officer 
in Burma as pleaded in para. 18 of the 
written statement ? 

l4. Is the plea of want of jurisdiction of 
this Court taken in para. 16 of the written 
statement of defendant No. 1 valid? 

15. Is the plaintiff entitled to an account 
‘from the defendants regarding their deal- 
ing with the said property ? 

In the alternative is the plaintiff entitled 
to mesne profits? 

16. Do the properties mentioned in Sche- 
dules C and D of the plaint form part of the 
Dumraon Raj? Was Rai Bahadur Jai 
Prakash Lal in possession of them as servant, 
agent or trustee on behalf of the Raj ? 

Tf so, are the defendants entitled to retain 
possession of them ? 


17. Is the plaintiff entitled to an account 
from the defendants regarding their deal- 
ings with the said property ? 

In thealternative is the plaintiff entitled 
to mesne profits ? 


18. Is the suit barred under r. 2 of the 
C. P. C., by reason ofthe properties in suit 
not having been included in the claim suit 
No. 92 of 1906 in the Court of the Second 
gubordinate Judge of Shahabad? | i 

19, Did the plaintiff's cause of action, if 
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any, arise on or about the 12th -December, 
1907, as alleged by him? 

20. To that relief, if any, is the plaintiff 
entitled ? 

Messrs. Hasan Imam, P. C. Manuk, A. Sen, 
B. B. Lal, Zafar Imam, S. N. Palit, Par- 
meshwar Dayal, P. C. Rgi, Rajendra Prasad, 
Shiveshwar Dayal, Mahabir Prasad, Awadh 
Behari Saran, Dhanendra Nath Varma and 
Santa Prasad, for the Appellants. 

Sir Asutosh Mukerji, Messrs. S. Sultan 
Ahmad, Rai Guru Saran Prasad, N. N. 
Singh and Anugrah Narain Sinha, fcr the 


Respondents. < 
JUDGMENT. 

Miller, C. J.—The suit out of which 
this appeal arises was instituted on the 29th 
April 1917 by the respondent, the present 
Maharaja Bahadur of Dumraon, ‘as plaintiff, 
claiming possession of an estate in Burma 
of considerable value and a house and 


-garden in Dumraon in this Province to- 


gether with an account of the income and 
disbursements of the property and other 
subsidiary reliefs, ; 

THe defendants who are the appellants in 
this appeal, are Rai Bahadur Harihar Prasad 
Singh and his minor son Chandradeo 
Prakash Singh. The second defendant is 
added as he is joint in estate with his 
father but he .took no active part in the 
circumstances out of which the suit arises, 
and in referring to the defendant or appel- 
lant in this judgment the first defendant 
alone will be indicated. 

Shortly stated the ground upon which 
the plaintiff's claim to the Burma property 
is based is that it was trust -property acquir- 
ed and held by the defendant's father Rai 
Bahadur Jai Prakash Lal as trustee for the 
Dumraon Raj of which he was the Diwan 
during the lifetime of the late Maharaja 
Sir Radha Prasad Singh Bahadur and that 
the defendant, as his father’s legal repre- 
sentative, acquired the same in the capacity 
of trustee for the Raj on his father’s death 
in 1897. The plaintiff claims that he is 
entitled not only to possession. of the pro- 
perty butto the profits arising therefrom 
since its acquisition in the year 1889, The 
property claimed in Dumraon consists of 
(1) adwelling house and out-houses describ- 
ed in Schedule C of the plaint and (2) as 
a garden with certain buildings erected 
thereon unconnected with the house, afore- 
said, and described in Schedule D of the 
plaint. With regard to the former it is 
alleged that the house and out-houges were 
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constructed partly on khas land of the 
Dumraon estate and partly on pieces of 
adjoiningland purchasedfrom time to time 
by. the Raj in.the name of Jai Prakash Lal 
as a suitable residence for the Diwan, and 
that the same were constructed, repaired 
and maintained sJlely at: the expense of 
the Raj. Asto the garden withthe build- 
ings therein described in Schedule D, the 
allegation is that they were laid out and 
built: on khasland of the Raj and adjoining 
pieces. of land purchased ‘by the Raj in. the 
name ofJai Prakash Lal and that all the 
cost.of erection and laying out and maintain- 
ing the buildings-and garden were paid 
from the Raj Treasury for the use of the 
Diwan and guests of the Raj. It is not now 
contended that Jai Prakash Lal was a 
trustee in respect of this property. Both 
the Burma estate and the Dumraon pro- 
perty have been in possession of the defend- 
ant sincehis father’s death in -1897. 

’ Different considerations arise with regard 
to the Burmaestate-and-the house and pro- 
perty in Dumraon and these will have to be 
considered ‘separately. 

It will be’convenient to deal first with 
the Burma estate.: The. main issues - for 
determination -with regard to this estate 
may be divided broadly into three heads; 
(1) was the property acquired by Jai Prakash 
for: his‘own use or as trustee for the-Raj, 
(2) did the plaintiff and the defendant com- 
promise the claim tothe Burmaestate in 
the year 1914, and (3) is the plaintiffs claim 
if any, barred by limitation. These are the 
main issues in the case but certain sub- 
sidiary issues have been framed arising there 
from. There are also further issues which 
raise the question of the plaintiff’s title to 
the-Dumraon Raj itself and his right to 
sue for the properties in- suit as well as the 
jurisdiction of the Court to entertain the 
claim for the property -in Burma. 

A vast amount of evidence, oral and docu- 
mentary, was placed before the Trial Court, 
some of it irrelevant, alarger portion hav- 
ing-.a very slight bearing upon the relevant 
facts in issue and some of it quite worthless 
while the examination and cross examination 
of some of the witnesses has been carried 
to inordinate lengths. The result of this 
has been materially to lengthen the trial 
and to increase the difficulties of the Ap- 
pellate Court by making it neeessary to 
wade through a mass of unimportant detail 


in endeavouring to weigh the’ material 


evidence inthe case. 
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The learned District Judge of Shahabad 
before whom the case came for trial arrived 
at the conctusion that the land was acquir- 
ed by JaiPrakash Lal and vested in him 
as trustee for the Raj and that the defend- 
ant -as hisrepresentative was bound by the 
trust and was precluded, by s. 10 of the 
Limitation Act, from pleading limitation. 
There is no direct evidence of the creation 
of atrust, norindeed in-the-plaint is it 
alleged that the Burma property ever 
vested-in Jai Prakash Lal. The allegations 
in paras. 8and 9 of the plaint-are to-the 
effect that the Diwan wasdeputed by the ‘late 
Maharaja to proceed to Burma and apply 
for and secure a lease of the land for the 
Raj using, if necessary, his own name as 
applicant for the lease; that so acting and 
using his own name he made the applica- 
tion which was‘ granted and that the 
Dumraon Raj thenceforth became the pro- 
prietor ofthe said land and entered into 
possession thereof through its servants. 
There was no direct allegation in the plaint 
that Jai Prakash Lal ever became a trustee 
of the property forthe Raj, and the case 
now relied upon that the property was. 
vested in him would appear to be negativ- 
ed by that part of the plaint which I have 
referred to. The-case as made would. 
appear to be the ordinary case of a benami 
transaction in which the benamidar ac- 
quired no interest in the property. The 
case is, however, somewhat complicated by. 
the fact that when the grant was eventual- 
ly-madein the year 1896 Maharaja Sir 
Radha Prasad Singh was dead, and Jai 
Prakash Lal was one of his executors 
under his Will, a fact which is referred to. 
in para. 12 of the plaint, which states that 
the lease was executed by the Government 
of Burma inthe name of the said Rai Jai 


‘Prakash Lal Bahadur, who was then the 


executor and trustee under the said Will 
and ` was then in charge of the Dumraon 
Raj. The suggestion therein contained 
apparently is that Jai Prakash Lal at that 
date took the leaseas executor and trustee 
of the late Maharaja. In the particulars 
ordered to be filed under para. 8 of the claim 
the plaintiff has further stated that Jai 
Prakash Lal was not only the agent and’ 
Diwan, but was on terms of trust and 
confidence with the Maharajah Radha 
Prasad who reposed the fullest confidence 
in him, and that in pursuance of the. 
arrangement mentioned in this paragraph 
and the- settlement mentioned in para.. 9 
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of the plaint, Jai Prakash took the lease 
of the land in his own name as set 
out in. para, 12. The particylars given 
under para. 9 of the plaint state that 
in pursuance of the arrangement men- 
tioned in para. 8, Jai Prakash took posses- 
sion for and on behalf of the Dumraou Raj 
and continued to be in such possession 
and thathe kept aman of the name of 
Lallu Ram Pandey in charge of the Burma 
property. ; 

The fourth and fifth issues framed iù the 
case before trial were as follows :— 

(4) Did Rai Bahadur Jai Prakash Lal 
actas agent, servant or trustee of Maharaja 
‘Sir Radha Prasad Singh Bahadur or of the 
Dumraon Raj in the matter of the acquisi- 
tion of the said property and possession 
thereof? 

(5) Did Rai Bahadur Jai Prakash Lal 
acquire the property in his individual 
capacity ? Ifso having regard to his posi- 
tion in, and connection with, the Dumraon 
Raj, are the defendants entitled to ratain 
possession of it? 

Notwithstanding the somewhat vague 
language in which. the plaint is couched 
the questions whether Jai Prakash Lal was 
in facta trusteefor the Raj in the acquisition 
and possession of the Burma property and 
whether the defendant was entitled in such 
circumstances to plead limitation were fully 
1 with before the learned Judge at the 
trial. 

As already stated there is no direct evi- 
- dence as to the creation of the trust, and 
the main question onthis part of the case 
iswhether the inferences drawn by the 
learned District Judge from the evidence 
are correct, 

__ He further found that no settlement of 
the dispute between the plaintiff and the 
defendant as to the Burma property has 


been arrived atin 1914 as alleged by the. 


defendant. On the other important issues 
in the case he also found in favour of the 


plaintiff. From this decision the defendants - 


have appealed. 

The story of the acquisition of the Burma 
estate, which I shall first deal with, begins 
in the year 1889 when Maharaja Sir Radha 
Prasad Singh Bahadur was the proprietor 
of the Dumraon Raj. His Diwan at that 
time was Rai Bahadur Jai Parkash Lal, the 
father of Rai Bahadur Harihar Prasad Singh, 
the present defendant and appellant. Jai 
Prakash Lal served the Dumraon Raj in 
one capacity or other since the year 1859, 
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when as a young man of about 19 or 20 
years of age he was appointed. tutor to' 
Radha Prasad Singh, then the heir to the 
Dumraon estate. By his ability and industry 
he had risen to a position of trust and 
responsibility in the Raj affairs and at the 
time when the story openg he was, as Diwan. 
second only in importance to the Maharaja 
himself. He had also held important public 
offices. He had been Chairman of the. 
Dumraon Municipality on more than one 
occasion and in 1884 he was appointed a 
member of the Bengal Legislative Council. 
lt is on record that by his skilful manage- 
ment he had materially increased the 
revenue of the Raj and brought it from a 
position’ of financial embarrassment to one 
of great prosperity. He was also instrumental 
in carrying out works of public utility. 
His public services were recognised by the 
Government of India a few years later 
when -in 1892 he was made a Companion 
of the Order of the Indian Empire. His 
relations with the Maharaja appear to have 
been those one might expect to exist be- 
tween acapable and faithful servant and. 
a generous master. His services were 
recognised and rewarded by the Maharaja 
from time to time by grants of mukarrari 
and ticca leases which added considerably 
to his income. It is important to bear 
these matters in mind .as they appear to me 
to afford some guidance in determining 
the proper inferences to be drawn from the 
proved facts relating to the transactions 
which form the subject of enquiry in this 
case. There is nothing to suggest that in 
his dealings with the property acquired by 
him in Burma. there was any attempt. to 
conceal anything from the Maharaja, and 
indeed the evidence points; I think, conclu- 
sively in a contrary direction. It may not 
be out of place here to refer to the evidence 
of someof the witnesses who speak to his’ 
character and attainments. Mr. Sharfuddin 
a former Judge ofthe Calcutta and Patna 
High Courts, said the Maharaja had great 
faith in him. He was the directing hand 
in the affairs of the Raj. Mr. Skrine, the 
Collector of Shahabad, who knew both the 
Maharaja and Jai Prakash Lal intimately 
says that he was the maker of the estate, 
The Maharaja very often expressed in con- 
versation with him his implicit confidence 
in the Diwan. He trusted him in eyery- 
thing. He further says he considered him 
one of the most able Indians he had ever 
met. He had an extraordinary knowledge of 
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English and a great capacity for affairs and 
he was entirely devoted to the Raj. He also 
described the Maharaja, to use his own 
words, as “one of nature’s gentlemen.” 
He says he was extremely ignorant but had 
a good deal of common sense. He explains 
this later by sayingsthat his ignorance was 
that of matters relating to literature, history 
and geography but he knew a good many 
‘things that Jai Prakash Lal did not know. 
Pramotho Nath Chatterji, a retired officer of 
the Bengal Judicial Service who was Munsif 
of Buxar from 1890 to 1893, says the Maha- 
raja had implicit confidence in his intelli- 
gence, ability and honesty and adds that 
the Maharaja was a shrewd nobleman and 
all important matters had to be done with 
his orders. The Maharaja himself in a 
speech attributed to him arid delivered on 
the 26th October, 1890, at what has been de- 
scribed as the Samad meeting, which will be 
referred to again later, described the Diwan 
asnot merely a manager but higher than 
that, an` institution with a tradition behind 
him, and inhis Will executed in 1890the Ma- 
haraja appointed him co-executor together 
with the Maharani. The passage is worth 
quoting as itstates not merely his opinion 
of the Diwan but also of the Maharani, a lady 
whose actions at a later period have a con- 
siderable bearing upon the questions now 
under discussion. He says: “I hereby 
appoint my wife Maharani Beni Prasad 
Kuer who, though a pardanashin Hindu 
lady, is tomy knowledge possessed of great 
intelligence and capacity for business and 
. who I consideris fully competent to maintain 
the position’and dignity of my Raj and 
family tobe executrix and my Diwan, Rai Jai 
Prakash Lal Bahadur, whohas during the 
last 15 years very honestly and success- 
fully managed my Rajand the estates be- 
longing to me and by whose faithful exer- 
tions and co-operation I have been able to 
bring it to its present state of efficiency, 
executor of this my Will.” He also directed 
the executor and the executrix to give his 
daughter in marriage to some suitable per- 
son if she should be unmarried at his death. 
The expression of his confidence and regard 
for his Diwan is a remarkable testimony to 
his integrity. The evidence also shows that 
the Maharaja and his Diwan were on terms 
of intimate personal friendship. The 
Diwan during the Maharaja's illness had 
attended assiduously to his personal com- 
forts, an incident to which the Maharaja 


pore warm testimony in- his speach at- 
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the Samad meeting. This close friendship ` 
continned for 40 years and there is 
no suggestion that any incident ever 
occurred to mar the relations which existed 
between them. Itis true that Jai Prakash 
Lal owed much to the generosity of the 
Maharaja but it is equally-true that the 
Maharaja and his estate owed much tothe - 
efficiency, faithfulness and loyalty of. the ` 
Diwan as the Maharaja also testified in. the 
speech referred to. Such then were the 
relations resisting between the, two persons 
whose conduct we havemainly to considér 
in determining the first and most important 
issue in this case, The evidence seems con- 
clusive that the late Jai Prakash Lal was a 
man of integrity.’ ; : 

The Government of India have from time 
to time considered schemes for relieving the 
congested areas of Northern and Central 
India by emigration, and in the beginning 
of 1889 in furtherance of a scheme formulat- 
ed inthe previous year for the relief of the 
congested areas of Bihar, then partof Bengal, 
several of the leading zemindars and other 
influential persons were invited to interest 
themselves in the matter by taking grants 
of waste land in Burma on easy terms with 
a view to bringing them under cultivation 
and settling tenants thereon from the surp- 
lus population of this Province. Previous 
schemes, and in particular one attempted 
in 1874 whereby some 7,000 emigrants from 
Bengal were settled in Burma holding 
direct from Government, had proved a 
failure. On the present occasion, as appears 
from the report of Mr. Nolan (Ex. 714) and 
other sources, the scheme proposed was to 
make the grants to capitalists and zemin- 
dars willing to undertake the settlement of, 
Indian raiyats who would hold under the 
grantee and not direct from Government. 
It was part of the scheme that the grants 
should be made only to approved applicants. 
Amongst other officials who were entrusted 
by the Government to further the objects 
of the scheme was Mr Finucane, Director of 
the ‘Department of Land Records and 
Agriculture in Bengal. Extracts from the 
official papers relating to the scheme were 
circulated by him at or about the beginning 
of 1889 to the following noblemen and 
gentlemen of Bihar, namely, the Maharajs of 
Darbhanga, Hathwa, Dumraon and Bettiah, 
the. Secretary of the Bihar Indigo Planters’ 


Association, Rai Jai Prakash Lal Bahadur _ . 


and Raja Rameshwar Singh of Darbhanga. 
(the present proprietor of the Darbhanga ' 
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Raj and brother of the then Maharaja). Mr. 
Finucane was deputed to go to Burma tak- 
ing with him the gentlemen who were ap- 
proached, or their agents, for the purpose of 
viewing the land om the spot and forming 
an opinion whether it would be suitable for 
the purpose. It appears from the official 
correspondence and from Mr. Finucane’s 
. report to the Government of Bengal dated 
the 26th Junel889 (Ex. 723) after his return 
from Burma that these gentlemen had been 
requested to say whether they would be 
willing to accompany him to Burma or to 
deputeagentsin order tosee the lands avail- 
able to settlors and to ascertain on the spot 


whether it would be profitable for them to. 


undertake the workof promoting emigration 
as a commercial speculation. The response 
was not very encouraging. Jai Prakash 
Lal and Mr. Hudson, Secretary of the Bihar 
Indigo Planters’ Association, alone of those 
approached, accepted the invitation and in 
March 1889 they proceeded with Mr. Finucane 
on the expedition. Jai Prakash Laliook with 
him, as appears from Mr. Finucane’s letter 
to the -Government of Bengal dated the 
4th March 1889 (Ex. 716), some of his 
ratyais in order to see whether suitable 
land was available of which he might take 
settlement and bring it under cultivation. 
Mr. Walker of the firm of Gisborne & Co., 
of Calcutta, who were interested in indigo, 
was also 'a member of the party but did 
not apply for a grant. In the previous year 
a grant of 30,000 acres had been made to 
Mr. Mylne, and Indigo Planter of Bihar, 
and this eventually turned outa profitable 
investment. Jai Prakash Lal was alsoa 
personal friend of Mr. Finucane, wko in all 
probability was acquainted with his finan- 
- cial position. Mr. Noyce, who was at the 
period in question an Assistant to the 
Deputy Commissioner of Rangoon engaged 
in the Revenue Department, and who met 
Mr. Finucane and Jai Prakash Lal in 
Burma in connection with the Government 
scheme, states that’ Mr. Finucane himself 
vouched for Jai Prakash Lal to the Gov- 
ernment as a suitable applicant for a 
grant. He was probably ina position to 
know, buthis information would appear to 
have been based rather on inference than 
from any direct knowledge. That Mr. 
Finucane, however, had contemplated Jai 
Prakash Lal asa prospective grantee and 
that he was approved of as such by the 
Government may be presumed from the 
fact that not only the Maharaja, his cm- 
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ployer, but Jai Prakash Lal himself had | 
been requested to proceed to Burma, or 
send án agent, with a view to acquiring a 
grant. None of the Diwans or Managers 
of the other Maharajas who were invited 
appear to have been approached personally 
at that time. The sam3 inference may, I 
think, be drawn from other letters of Mr. 
Finucane, for example,*on the 16th Octo- 
ber, 1889, in writing to the Government of 
Bengal (Ex. Z-1956) in reference to a Gov- 
ernmentsubsidy tothe British India Steam 
Navigation Company to enable them to carry 
emigrants to Burma at reduced rates -he 
says: “Any emigrants. whom land-holders 
such as Jai Prakash Lal Messrs. Mylne and 
Thomson or others may wish to take to 
Burma would, as a matter of course, be car- 
ried at the reduced fares.” Ina letter ad- 
dressed by Mr. Finucane to the prospective 
grantees enclosing the official papers and 
dated the llth.February 1889 (Ex. 715) he 
says: “The Manager of Dumraon Raj, Rai 
Jai Prakash .Lal, has agreed to accompany 
me to Burma in March or April next tak- 
ing with him some of his ravyats in order to 
see whether the lands available would be 
suitable for Biharis and whether it would 
be desirable for capitalists or others to take 
land in that Province as a commercial spe- 
culation on the terms suggested in these 
papers. It seems obvious that with good 
land available in Burma and a redundant 
population in Bihar it ought to be finan- 
cially a soundundertaking for gentlemen of 
means and influencein Bihar to acquire 
lands in Burma which ‘must in the future 
be ofgreat value. My object in now ad- 
dressing you is to enquire whether you 
would be willing to send an agent to Burma 
with me with afew raiyats in the same way 
as Jai Prakash Lal proposed todo to see 
the country and land available for them- 
selves with a view to youror their taking 
up any such land or causing it to betaken.” 
I have referred to this because a point 
was made on behalf of the respondent tha 
Jai Prakash was nota person of sufficient 
affluence to merit the confidence of the 
Government to the extent of entrusting 
him with a grantin Burma on his own ac- 
count, but that if he was merely an agent 
-of the Maharaja the confidence reposed in 
him could easily be accounted for. I may 
say at once that throughout the transac- 
tions which subsequently took place where- 
by Jai Prakash applied for and obtained 
the grant of 15,0C0 acres in his own name, 
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whichis the subject of this suit, I have 
been unable to discover a scrap of evidence 


which points to the fact that the Govern- ` 


ment considered that they were dealing 
with him not as the real grantee but mere- 
ly asthe agent ofthe Maharaja, The learn- 
ed District Judge states that there can be 
no doubt that the Government looked upon 
Jai Prakash as „the representative of the 
Raj in the matter. I:have looked in vain for 
any evidence which supports this finding. 
Intwo or three instances in the voluminous 
correspondence with the Government offi- 
cials Jai Prakash Lalis described as the 
Diwan of the Dumraon Raj, a title which 
he was generally: given even in his own 
private correspondence. Otherwise I can 
find nothing which supports the learned 
Judge's view. In Mr. Finucane’s report of 
‘the 26th June 1889 (Ex. 723), already refer- 
red to, and which sets out in detail what 
happened during his visit to Burma the 
following passages occur:— 

“Rai Jai Prakash Lal Bahadur proposed 
to return to Rangoon (from Mandalay) by 
rail visiting en route the Toungoo, Pyin- 
manaand Shegywin Districts to the Deputy 
Commissioners of which Districts he had 
been furnished with letters of introduction. 
. The result of his visit was that he applied 
for a grant of 15,000 acres in the Toungoo 
District and obtained it on térms somewhat 
similar to those on which land was granted 
to Messrs. Mylne and Thompson in the 
neighbouring District of Shegywin and he 
proposed to take a larger area of 50,000 
acres in another District Pyinmana.” 

“On our return to Rangoon Rai Jai Pra- 
kash Lal and I discussed with Messrs. Fryer 
and Hodgkinson the terms upon which 
grants of land might be madeto Rai Jai 
Prakash Lal in the Toungoo and Pyinmana 
Districts which he had visited. It was ar- 
ranged thata grant be made to him in the 
Toungoo District in the terms specified in 
his application.” 

On the other hand whilst speaking of an- 
other grant made to Chuni Lal the Te- 
port says: “whilst we were in Burma 
the agent of Chuni Lal, a Banker from 


Chapra, applied for and obtained a grant ` 


of 15,000 acres in the Shegywin District”, 
The learned District Judge was impressed 
by the fact that Mr. Finucane, in his let- 
ter to the Government of Bengal, dated 
the 4th March 1889 (Ex. 716) says: “The 
most, practicable way to test the feasibil- 
ity of the suggestion contained in Mr, 
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Nolan’s report would be to take some 
representatives of capitalists to Burma to 
show them the lands which may be available 
for settlors from Bihar and Bengal.” But it 
must be temembered that in the invita- 
tions sent not merely to the Maharaja. but 
to Jai Prakash Lal the request was that 
they should either go themselves or send 
representatives and it cannot be presumed 
that Jai Prakash Lal went in a representa- 
tive capacity. Whether he could aptly 
be described as a capitalist seems doubtful. 
What his available resources in cash were 
at that time is not proved. We only know 
that in the Raj Bank known as the kothi 
kalan there stood to his credit at the 
time of his death, some 8 years later in 
1897, a sum of over 24 lakhs of rupees. 
We also know from ledger account of kothi 
kalan for the year 1300 Fasli, that his 
balance at the end of the pervious year, 
(September 1892) was Rs. 1,66,000 (Ex. 1787- 


B). What his actual balance was in cash 
“in the “year 1889, there is nothing to show. 


The plaintiff has not produced the kothi 
kalan books for that period. I think it 
may be safely assumed that his available 
cash at that time was not inconsiderable. 
His yearly income from the mukarrari 
leases which he then held was about 
Rs. 10,000 to Rs. 12,000 and his salary as 
Diwan was at the time Rs, 1.£00 a month, 
or Rs. 18,000 per annum. This appears 
from the parwana (Ex. Z-197) granting” 
him ficca leases in lieu of Rs. 1,000 of his 
His annual 
income, therefore, may be taken in round 
figures at about Rs. 30,000 at that time. - 
It increased shortly afterwards by the 
grant of ticca leases. But although he was 
not a capitalist he was in an excellent 
position for influencing the emigration of 
cultivators and labourers from Bihar. 
Moreover, he was a man of considerable 
repute in Bihar, and it is not a violent 
assumption to suppose that the Govern- 
ment might well be willing to avail them- 
selves of the assistance of a man in his 
position to carry out the scheme of emigra- 
tion. Although he was not aman of great 
affluence, he possessed at least the other 
qualifications necessary to promote the 
scheme and make it a success and his 
financial resources were by no means negli- 
gible. Moreover, the terms upon which 
the grant was to be made required no large 
immediate outlay. The land was to be 
revenue-free for 12 years after which the 
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revenue was to be Rs. 1,600 increasing by 
two successive stages to Rs. 4,000 at the 
end of the 26th year, the maximum rate 
after the 33rd year‘being never,more than 
8-annas per acre and in one event less. 
The expenses of clearing the land so as to 
make it cultivable and of settling tenants 
thereon were to be borne by the grantee. 
It is reasonable to suppose, however, that 
with proper management and when a 
sufficient number of tenants had been 
settled, theincome from the estate would 
begin to meet the expenses until finally, 
as a commercial venture, it would be a 
profitable investment as it eventually- turn- 
ed out tobe. It appears from Mr. Nolan’s 
report that it would be sufficient to pro- 
` ceed ona small scale at first. He says the 
cost of clearing the jungle over an area of 
15,000 acres and establishing a hamlet of 50 
families thereon would be Rs, 8,000 includ- 
ing half the cost of buildings and clearing 
the holding and finding the tenant in 
stock. If the whole of this expense should 
be undertaken by the grantee - another 
Rs. 6,250 should be added. His figures 
appear in his report at page 2694 of the 
record. After this expense should be in- 
‘curred some return would be coming in 
from the rents of the tenants. It is prob- 
- able, therefore, that the prospect was not 
such as to deter a capable manager even if 
his means were limited, be a 
What the Maharaja’s attitude was with 
regard to the acquisition -of land in Burma 
appears from the evidence of some of the 
witnesses who discussed. the matter with 
“him. This evidence, which shall deal with 
later, goes to show that he was notinclined 
to burden himself with the responsibility of 
a commercial venture of this sort so far 
from home when he had over 5,00,000 acres 
of his own inthe Dumraon Raj, much of 
it waste land upon which he could direct 
his energies. At the same time it is quite 
possible that he was ready and willing to 
assist the Government scheme without any 
hope of ultimate gain. This he could do 
in two ways, either by taking a grant 
himself or by contributing to the initial 
expenses of a venture undertaken by his 


Diwan. Ishall revert to this aspect of the - 


case later when dealing with the evidence 
of the witnesses, who speak about the Maha- 
raja'sattitude. It would be more convenient 
at present to deal with the facts adduced in 
evidence relating to the acquisition of the 
Burma grant, Jai Prakash Lal having 
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agreed to accompany Mr. Finucane: went: 


- from Dumraon to Calcutta, on two or three 
occasions between the end of January and 
the middle of March, 1889 and was in 
communication with the Government offi- 
cials. The Maharaja himself was also. in 
Calcutia during a part of this period. In 
fact, on the Ist March, he was invested with 
the insignia of a Knight Commander of 
the Indian Empireand on the 13th March, 


“both he and the Diwan returned from. 


Oalcutta to Dumraon. On the following 
day the Diwan again left for Calcutta, and 


‘on the 16th accompanied by Mr. Finucane- 


and the rest of the party they embarked 
at Calcutta for Rangoon. It appears that 
Jai Prakash had with him a sum of Rs..2,400 
which he had taken from his private ac- 
count with the Raj Bank for the purposes 
of the journey some days earlier.- A sum 
of Rs. 1,000 was also drawn from the Raj 
Treasury in the name of Bhawani Singh 
and this money was apparently at the 
disposal of the Diwan. .Seven persons, 


‘most -of them Raj’ servants, accompanied - 


Jai Prakash Lal from Dumraon on the 
expedition. “In addition to two tenants of 
his own there were Ganga Sahai-Misser, a 
Government servant in charge of the Raj 


experimental farm, Munshi Debi Prasad, a. 
„senior officer-of the Raj, second in com-. 


mand to the Diwan, Lallu Ram Pande, an 
ex-policeman engaged asa Raj servant by 
- Jai Prakash in the previous year, Ramuter, 
-a Raj Tahsildar, and Mahesh Singh, a 
sowar. They also had some. personal serv- 
antsand cooks. They arrived at Rangoon 
-on the 2Iist. Jai Prakash accompanied by 
some of the others proceeded up-country 


to Mandalay and after viewing the locality. . 


-of the proposed grants he returned to. 
Rangoon at the beginning of April. At 


- Rangoon after a conference with Mr. Finu- . 
-cane and some officials of the Burma. 


Government, he signed an application .in 
writing for a grant of 15,000 acrea in the 
- Toungoo District and left by steamer on 


the 5th April for Calcutta leaving behind > 


Lallu Ram Pande as his representative on- 
He left with Lallu Ram a sum. 


the spot. 
of Rs. 850 for his immediate expenses. 


upon which the grant would be made were 


discussed between Jai‘ Prakash Lal, Mr.. 


Finucane, Mr. Fryer, the Financial Com- 
missioner of Burma, and Mr, Hodgkinson, 


. 


There are certain facts in connection — 
-with the application for the grant which. . 
it is important to bear in mind. The terms.. 
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-another Government official. 
draft of the application addressed to Mr. 
Fryer, the Financial Commissioner, has 
been produced (Ex. Z-339). This contains 
marginal notes by Mr. Fryer pointing out 
certain matters which the Chief Commis- 
sioner would or would not object to. It 
must have been either discussed with or 
submitted to Mr. Fryer for- consideration 
and advice before the formal document was 
prepared. A second draft (Ex. Z-202) was 
then prepared’ incorporating the altera- 
tions suggested by Mr. Fryer. It is in 
the handwriting of Munshi Debi Prasad 
and is dated 5th April 1889. With the 
exception of a few unimportant alterations 
it corresponds with the document fizally 
prepared on the same day and signed by 
Jai Prakash Lal before he left Burma. 
There is, however, one significant alteration 
in this draft made in the handwriting of 
Jai Prakash Lal. In the draft as prepared 
by Debi Prasad the description and ad- 
dress of the applicant are written under 
the space left for his signature and read 
thus “ Diwan of the Dumraon Estates in 
Shahabad, Bengal.” This is struck out and 
in Jai Prakash's handwriting the words 
“Rai Bahadur of Dumraon in Bihar” are 
substituted, The inference we are asked to 
draw bythe appellant from this alteration 
is that Jai Prakash was anxious to make 
it clear that the application was being 
made by him in his individual capacity 
and not as Diwan of the Dumraon Raj. 
I think the inference is a reasonable ane 
to draw, for I can see no object in amend- 
ing the- description, which was accurate 
enough, if in fact his application was be- 
ing made in the capacity of agent for the 
Maharaja, Jai Prakash was a business 
man. He would not-make the altération 
unless he thought there was some import- 
ance attaching to it. The plaintiff relied 
upon Debi Prasad’s draft as showing that 
he at least thought it was to be Raj pro- 
perty. Debi Prasad is dead and cannot 
give evidence but from his letter (Ex, Z- 
1670) written to Lallu Ram Pande not 
long afterwards he uses language which 
seems toshow that at that time at all events 
he considered the grant to be the personal 
affair of theDiwan. ‘The application began 
by stating ikat the applicant, following 
the suggestion of tte Lieutenant- Governor 
of Bengal, had acecmpanied Mr. Finucane 
and inspected several places in Burma þe- 
tween Rangcon and Mandalay to ree what 
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would’ be most suitable for settlement of 
emigrants fiom the surplus population of 
the Damxaon Raj extending over large 
parts of ‘Bihar and the North West Pro- 
vinces and Oudh. He considered the Pyin- 
mana District the most suitable but in the 
short time at his disposal could not obtain 
sufficient information as to the quantity 
and exact locality of the land there avail- 
able. He accordingly reserved his appli- 
cation for land in that district for a future 
time and begged to apply for the present 
for agrant of 15,000 acres (6,000 acres in. 
the Zeyawadi and 9,000 in the Minbon 
Circles) in the Toungoo District on certain 
terms set out in the application. The 
land was to „be reyenue-free for 12 years 
and after that period revenue was to be at 
the rates already mentioned in an earlier 
part of this judgment, and at no time was 
the land to be assessed at more than two- . 
thirds of the rate current in the neighbour- 
Food. The applicant was to have the 
option of surrendering up to the end of the 
fifth year without penalty; thereafter up to 
the end of the 12th-year on paying a penalty 
of Rs. 100 for every 1,000 acres for every 
year the grant should have been held 
minus the first five years. He was to have 
a perpetual transferable title but liberty to 
transfer up,to the 12th year was subject to 
the- Government’s approval of the trans- 
feree, Ninety per cent. of the cultivators 
were to be emigrants from Bihar, Chota 
Nagpur, and the North-West Provinces and 
Oudh. There were other conditions which 
are not very material. The application 
ends by expressing a hope that in view of 
the expenses which will have to be incur- 
red by him, the grantee, the Chief Com- | 
missioner will sanction a grant on the above 
terms and recognize his right of precedence 
for a further grant of 50,000 acres hereafter 
in the Pyinmana District on more liberal 
terms. : - 
We have been asked to draw various 
inferences from this document. In the 
first place it is suggested that the refer- 
ence to a future grant of 50,000 acres indi- 
cates that this could not have been a 
private venture of Jai Prakash Lal's and. 
that this is supported by the further re- 
ference to the settlement of the emigrants 
from the surplus population of. the Raj. 
On the other hand the appellant relies- 
upon the fact that cne of the conditions 
provided that the tenants might come from 
other parts of Bihar besides Dumraon and 
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| that the wording of the last clauseindicates 
that the grantee himself was the person who 
would be responsible for the expenses. He 
further relies strongly upon the description 
of the applicant as amended by Jat Prakash 
Lal himself to show that the application was 
made on his‘own behalf. I-consider that the 
only safe inference that can be drawn from 
this document is that as between himself 
and the Government of Burma Jai Prakash 
Lal intended to apply and did apply for a 
grant to himself in his. own name. What 
private arrangement, if any, there may have 
been between himself and the Maharaja, 
there is nothing in the document to indi- 
cate, At the same time unless there was 
some such private arrangement which it 
was intended to keep secret the applica- 
tion itself and the alteration of the descrip- 
tion of the applicant show that it wasan 
application on his own behalf. . 

I now propose to deal with the incidents 
that occurred after the 5th April, 1889, 
when Jai Prakash Lal left Burma, and espe- 
cially the incident of the Ist June, follow- 
ing, when the Maharaja by parwana of that 
date authorised the expenditure from the 

. Raj Treasury of a sum of Rs. 25,000 by Jai 
Prakash Lal on the Burma colonization 
scheme. On the lth April, the Diwan 
arrived back in Dumraon, There ensued a 
voluminous correspondence between Lallu 
Ram Pande who had been left behind in 
Burma and the Diwan which continued 


until the latter's death in 1897. This Lallu. 


Ram Pande had been engaged by Jai 
Prakash Lal in the previous year and 
given employment in the Raj service on the 
recommendation of certain friends who had 
taken an interest in him. He was appa- 
rently aman of some strength of character 
who had been suspended from the Police. 
service for arresting, presumably without 
justification a European in circumstances 
_ which gave rise to some discussion in the 
_ newspapers at the time. .Whether he was 


‘justified or not need not be discussed, His . 


suspension was not due to any act reflect- 
ing: upon his honesty. From this corres- 
pondence it isclear beyond all doubt that 
Lallu Ram Pande regarded Jai Prakash 
Lal as his master and the proprietor of the 
“Burma grant. It is equally clear that Jai 
Prakash Lal never gave him any reason 
to suppose the contrary, and his wages 
were thenceforth paid by Jai Prakash Lal 
and no longer out of the Raj Treaqury. 
There are several instances on record where 
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servants were transferred from Raj service 
to Jai Parkash's personal staff or vice versa, 
After his return from Burma certain money 
was forwarded by Jai Prakash Lal to Lallu 
Ram and certain expenses in connection 
with the Burma venture were incurred > 
and these were paid out of Jai Prakash 
Lal's private account. After the lst June, 
when the Maharaja issued his parwana 
authorising the expenditure of Rs. 25,000 
and up to the 27th July, certain further 
monies were forwarded to Lallu Ram from 
Jai Prakash's private account. The sums 
thus expended amounted in all to just 
under Rs. 2,200. With the exception of 
two small items of Rs. 20 and Rs. 50 these 
are said by the respondent to have been 
recovered eventually from the Rs, 25,000 
sanctioned by the Maharaja and placed at 
the disposal of the Diwan for the Burma 
scheme. There has been considerable dis- 
pute as to whether these sums were in fact 
recovered from the fund of Rs. 25,000 or 
rot. The matter is not absolutely free from 
doubt but I think the effect of the evidence 
as revealed by the accounts which- ara 
somewhat complicated is that except the ~ 
twosmall sums mentioned the expenses 
were in fact recovered from the fund 
placed at the Diwan’s disposal. I shall 
revert to this point later when dealing with 
the accounts which require consideration - 
for other purposes, At the same time I 
confess the matter does not appear to me 
to be one of great import. What is in my 
view much more important to remember 
is that during the two months which elaps- 
ed after the application and before the 
grant was sanctioned by the Maharaja and 
for a. short time afterwards the expenses, 
such as they were, amounting roughly to 
Rs. 2,200 were provided but out of the 
Diwan's private account. If they wero sub- 
sequently recovered from the fund of 
Rs. 25,000 placed at his disposal it does not 
appear to me materially to“affect the matter 
The fund was at his command for the 
Burma scheme and it was reasonable that 
he should exhaust that fund first even for 
the expenses already incurred, keeping in 
reserve his private resources until they" 
should be required, 
It is unnecessary to refer in detail to the 
letters which passed between Lally Ram 
Pande and Jai Prakash Lal. Their effect 
is as above stated. Perhaps the last letter 
written before the Ist June, namely, op the 
3ist May, from Jai Prakash Lalto Lallu Ram 
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may be usefully referred to, After giving 
certain instructions as to’ the work to be 
carried out which was of an exporimental 
nature: and ‘promising to send more money 
by the next mail, he adds: “I am nof a rich 
man. Money will have to be spent very 
economically ` and’ carefully. No doubt 
there will be much waste in the trial but 
caution would beenecessary.” The learned 
District Judgehas referred to many other in- 
stances in thiscorrespondence which I think 
show beyond any possibility of doubt that. 
Jai Prakash Lal and Lallu Ram, hisagent on 
the spot, treated the grant as that of Jai 
Prakash himself. This correspondence went 
on as already stated .during the lifetime of 
Jai Prakash and was continued after his 
death by his son, the defendant. If the 
grant had been applied for on behalf of 
the Raj it is highly improbable that Jai 
Prakash Lal would write in this strain 
emphasising the need for caution in ex- 
penditure as his resources were limited. 
Ifhe was merely acting as the agent of the 
Maharaja it istomy mind inconceivable 
that he would have written in such terms. 
I now return to the parwana of. the Ist. 
June, 1889. On that day the Maharaja 
issued a parwana addressed to Jai Prakash 
Lal, authorising him to spend out of Raj 
Treasury for the colonization of Burmaa 
sum of Rs. 25,000. The document is written’ 
in the Persian script and much controversy. 
has arisen as to the correct reading of a 
certain word in the document. 


ayanat which means help or assistance. 
According to the respondent the word is 
injanib, an honorific form of the first per- 


son singular “I” and frequently used in. 


such documents. If the appellant's read- 
ing is correct it would indicate that the 
money was in the nature of a gift or con- 
tribution towards a schéme in which the 
Maharaja was not ‘directly interested. If’ 
the plaintiff's version be accepted it merely. 
means that the Maharaja authorised , the 
expenditure of Rs. 25,000 of his own money 
upon the Burma colonization scheme and 
except for the inference to be drawn from 
the fact that he was providing money for _ 
this purpose it leaves the question of” 
ownership at large. I shall deal later with 
the question of the proper reading of this | 
word in the light of the expert evidence of 
which .there was a great deal, but accept- 
ing for the present the conclusion arrived. 
at by the learned District Judge that the 
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word was injanib, it becomes necessary 
to determine the proper inference to be 
drawn from the fact that the Maharaja con- 

tributed a sum of Rs. 25,000 towards the 
expenses which had necessarily to be in- 
curred before the land could be rendered 
cultivable. I use the.word contributed 
advisedly, because when this money was 
expended the Maharaja ceased to contribute 
any further and the subsequent expenses 
were all paid from Jai Prakash's private 
account or after his death, by his son. This 
transaction is the sheet anchor of the re- 
spondent’s case. The argument is that where 
property is acquired in the name of one per- 
son but the purchase price is paid by an- 
other a presumption arises that the trans- 
action was one.for the benefit of the per- 
son providing the money. Such cases are 
common in India where benami transactions ` 
are recognized. As a general proposition 
of law the principle enunciated may be ac- 
cepted. in support of the general propo- 
sition the following cases were cited; 

Gopeckrist Gosain v. Gangapersaud Gosain 
(1), Bilas Kunwar v, Desraj Ranjit Singh (2), 

Nrityamoni Dassi v. Lakhan Chunder Sen 
(3), Jagannath Prashad Singh v. Ab- 
dulla (4), Gur Narayan v. Sheo Lal Singh (5) 
and Promode Kumar Roy v. Kali Mohan 
Saha Pramanick (6). But apart from the 
fact that the presumption is rebuttable its 
strength or weakness can only be gauged by 
reference to all the surrounding circum- 
stances. The present case differs froth those 
in which the principle has been applied 
where the purchase price of property taken 
in the name of A has been paid by B. 
Here there is no question of paying the 
purchase. price of land conveyed. The 
nature of -the transaction required that 
money should be expended before a formal 
grant could be obtained. The grantee was 

(1) 6M L A. 5334 W. R.P. C. 46; 1 Sar. P. O.J. 
493; 2 Suth. P. C. J. 13; 19 E. R. 20. 

(2) 30 Ind. Cas. 259; 42 L A. 202; 190. W, N. 1207; 
29 M. L. J. 335; 2 L. W. 830; 18M. L.T. 248; 13 A ë 
L. J. 991; 17 Bom. L. R. oii 37 A. 557; 220. L. J. 516; 
(1915) M. W. N. 757 (P. C 

(3) 33 Ind. Cas. 452; 216. L. J. 1; 20 C. W. N. 522; 
30 M. L. J. 529; (1916) 1 1 M. W.N. 332,3 L. W. 471; 
18 Bom. L. R. 418; 20 M. L. T. 10; 43 O. 669 (P. C). 

G) 45 Ind. Cas 770; 451. A. 97; 16A. L J. 576: 5 
P. L. W. 83; (1918) M. W. N. 408; 22 ©. W. N. 891; 8 
L. W. 163; 24 M. L. T. 62; 28 C. LJ. 192; 29 Bom. T; 
R. 851; 35 M. L. J. 46; 450. 909 (P. O.;. 

1O 49 Ind. Cas. 1: JOLA. l; 17 A. L. J. 68; ir 

L. J. 68; 9 L. W. 335; 23 0. W. N. 521; 1U. P. L 
(P. 0.) t 466 366; 12 Bur. L. T. 122(P. ©). 

(6) 70 Cas, 555; 36 O. L. J. 396; 270. W. N, 
305; A. q rad 1923 Cal. 228. i 
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in the meantime allowed to take possession 
and {began clearing the jungle. The dis- 
tinction may not be a very broad one but 
I think it is of some importance aspecially 
when it is remembered that it was not the 
whole but only a portion and a minor por- 
tion of the initial expenditure which was 
contributed by thé Maharaja. 

Whilst it is true that in determining ques- 
tions of benami it is most material to as- 
certain the source from which the purchase- 
money comes most of the casesin which 
the principle has been applied were free 
from complications. Where other relative 
circumstances exist they must always be 
considered. In Ram Narain v. Muhammad 
Hadi (7) a. case having certain features in 
common with the present, Sir Richard 
Couch in delivering the judgment of the 
Judicial Committee pointed out that the 
source from which the funds came, whilst 
a‘very important fact, was not the only 
criterion. In that case the defendant had 
“ been in the service of the plaintiff and his 
father for many years managing their 
estates successfully and had some claim 
upon their generosity. The property in 
suit had been purchased in the defendant's 
name and paid for by the plaintiff, who 
claimed that the purchase was a farzi 
| transaction. The defendant had been al- 
lowed to remain in possession taking the 
profits for a period of 93 years. Their 
Lordships considered that in spite of the 
fact that’ the purchase price was paid by the 
plaintiff, the relationship between the par- 
ties and the fact that the defendant had 
been allowed to remain in possession for 
several years supported the defendant's 
case that the property was purchased for 
him as a recognition of his services. In 
considering this question it is perhaps 
pertinent to ask why a person in the position 
of the Maharaja should on this occasion be 
anxious to enter into a benami transaction, 
a practice which, so far as is known, was 
certainly not his habit. The reason sug- 
gested is that he was a reluctant partici- 
pator in the scheme, which he merely 
entered into to please the Government with- 


out any hope of profit, and, if he should . 


eventually wish to retire, his prestige would 
not suffer thereby if the ostensible grantee 
should be his Diwan and not himself. I 
- am not prepared to find that the Maharaja 
-was less solicitous of his Diwan's good 


(7) 26 O. 227; 26 I. A. 38; 30.W.N, 113; Fak 
0, J. 425; 13 Ind. Dec. (N. 8.) 749 (P. ©). 
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name than of his own, but even if his 
attitude towards the Burma scheme was 
that above described, there is no reason 
for presuming that whilst he was willing 
that his Diwan should bear the displeasure 
of the Government in the one event, he 
was unwilling that he should: reap the 
profit in the other. The suggestion appears 
to me to be of too speculative a nature to 
carry much weight. It is much moreim-. 
portant to consider the actions of the 
parties at the time when the grant was 
applied for and subsequently. The par- 
wana (Ex. Z-198) accepting the finding that 
the disputed word is injanib reads as fol- 
lows.:— 

Diwan Sahib my just appreciator, Hon'ble 
Diwan Rai Jai Prakash Lal Sahib Bahadur 
may God grant you peace.. After compli- 
ments, be it known that for abadi (culti- 
vation or colonization) of Burma land I 
have granted (or sanctioned) a sum of* 
Rs. 25,000 (Rupees twenty-five thousand). 
Therefore, I write to you that the said 
amount may be spent by issuing chitti 
(bill) on the abadi (colonization or cultiva- 
tion) of Burma, Further what more can be 
written. Dated the 17th Jeyth 1296 Fasli. 

In the margin are the words “The con- 
tents of the above may be known to you 
the just appreciator.” Itis endorsed by Jai 
Prakash Lal as follows:—‘“Ordered that the 
order of the Sirkar Bahadur should be 
carried out, that a copy of this parwana 
should bə sent to the accounts office and 
that the original parwana be kept in my 
box, Dated the 3rd June, 1889." If the 
disputed word is ayanat there should be 
added after the words twenty-five thousand 
words “as assistance” or “aid.” 

Two mattersin connection with this docu- 
ment were urged on behalf of the appel- 
lant and call for consideration, The first 
is that, if the. Burma property was ac- 
quired or applied for on behalf of the Raj, 
there was no necessity for the Maharaja to 
issue such a document at all; nor was there 
any reason why the axpenditure should be 
limited to Rs. 25,000, a sum inadequate for 
the purpose. The second is that if the 
Burma property was a Raj affair the Diwan 
would not have endorsed the document . 
with the order to keep it in his own box 
such endorsements being made only in 
the case of documents relating to private 
matters touching him personally. Instances 
where this occurs are to be found ih Ix. 
1849 and Ex. Z-197, parwanas issued by the 
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Maharaja granting leases of certain villages 
‘to the Diwa». I consider that there is 
much force in the suggestion that there 
was no apparent reason why the parwana 
should issue at all if the property was that 
of the Maharaja. In other cases where 
additions were made to the Maharaja's 
zemindari, as in the case of the Darigaon 
jungle estate acquired in 1890, no such 
practice was followed and the expenses 
were paid in the ordinary way without any 
special limitation or any sanction by par- 
wana. The system of accounting followed 
in the Raj Treasury is somewhat elaborate. 
It has a bearing upon the matters in dispute 
but it will be more convenient to refer 
to it later after the facts have been con- 
sidered, It may be stated here that Dwarka 
Prasad, the Raj Treasury Officer, who ex- 
plained the system of accounts, 
that he could discover no other parwanas 
sanctioning expenditure on the Maharaja's 
own property and no explanation has been 
‘given why a parwana should issue at all 
for sucha purpose. Again it is not ex- 


plained why the Maharaja should limit the ` 


expenditure on Burma, if the property was 
his to a sum of Rs. 25,000. It was contend- 
ed on behalf of the respondent that Jai 
Prakash's means were not such that he 
would be likely to undertake this venture, 
but that the Maharaja with his vast re- 
sources must have been the real grantee, 
Tf, however, the Maharaja had definitely 
committed himself, after consultation with 
his Diwan, to enter upon the Burma scheme, 
it is difficult to discover any satisfactory 
reason why atthe outset he should limit 
the expenditure to Rs, 25,000. It is alleged 
in the plaint that the Maharaja fully con- 
curred in the view of the Government and 
was desirous oftaking a lease of a suffi- 
ciently large tract of land in British Burma 
as a commercial undertaking if the land 
was suitable and the terms fair. It is also 
pleaded that he was in communication 
with Mr. Finucane and that he deputed 
his Diwan to accompany Mr. Finucane to 
Burma and, if satisfied, to apply. for and 
secure a lease for the Raj, using, if neces- 
sary his own name as applicant. On the 
case alleged, therefore, the Maharaja was 
entering into the project asa commercial 
undertaking after due consideration and 
in fact applied for a grant upon certain 
terms, but two months later, notwithstand- 
ing that his Diwan was satisfied of the 
suitability of the land and applied for the 
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grant upon what must be admitted to be 
fair terms we- find him limiting the ex- 
penditure to Rs. 25,000 which he could 
hardly haye considered adequate to pro- 
duce any profitable result. Such conduct 
is entirely at variance with the spirit of 
commercial enterprise attributed to the 
Maharaja in the. case pleaded. lt is, how- 
ever, explainable on the hypothesis that 
the Maharaja was willing to assist his 
Diwan toa definite and limited extent in 
this venture. This was not an isolated, 
case of favours shown to the Diwan. In- 
stances have been proved where he was 
treated with great liberality. He was grant- 
ed Rs. 7,000 on the occasion of his marri- 
age, Rs. 1,000 for his house at Itarhi and 
Rs. 1,120 when his son, the defendant, was 
ill to meet his expenses. The expenses 
of his visit to his wife's family at Gwalior 
in 1887, when he was accompanied by Raj 
servants, were paid for by the Maharaja 
and the same thing happened when he 
went to Allahabad to attend a Congress 
Committee in December 1838, and on 
other occasions. In this connection it 
should also be remembered that the Maha- 
raja had given Jai Prakash Lal mokarrari 
leases of no less than. nine villages before 
the year 1888. In 1889 he was also granted 
ticca leases of other villages for aterm - 
of 10 years with effect from the previous 
year. These were renewed subsequently. 
These ticca leases were granted to enable 
the Diwan adequately to maintaga the 
dignity of his office. Again in 1893 the 
Maharaja gave the Diwan Rs. 25,000 which 
the latter had contributed to the construc- 
tion of the Arrah Water-Works in the pre- 
vious year. It was contended that the 


. sum paid by the Diwan on that occasion 


in 1892 was really Raj money. It appears 
to -have been drawn from the Diwan’s ac- 
count with the kothi kalan (Raj Bank) 
and placed to the account of the Collector 


‘with the Bengal Bank in November 1892, 


There was no entry to show that it was 
treated as a payment by the Raj or by 
the Diwan on behalf of the Raj. About 
a year later by a parwana issued by the 
Maharaja the sum was placed by him to the 
credit of the Diwan’s tikkadari account 
from which ithad presumably been taken in 
the first instance. It may be that the Diwan 
knew.that he would eventually recover it 
from his master but there is nothing defi- 
nite to show this. .It is not a matter of. 
vast importance and it has no direct bear- 
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ing upon the matters in issue but whether 
or not the Diwan knew that he would even- 
tually be re-imbursed by the Maharaja, 
the transaction shows at leapt that the 
Maharaja was willing to spend Rs. 25,000 
upon an object of public utility allow- 
ing the Diwan to appear as the donor and 
thus reap the benefit that might accrue to 
his prestige as a public benefactor although 
no other profit would result to either of 
them. Why then should it be supposed 
that .he would be unwilling to contribute 
` a likesum toa scheme out of which. the 
-© Diwan hoped in time to reap a material 
benefit although it would appear that the 
Maharaja had no great faith in its success. 
The learned District Judge says there is 
no reason to suppose that the Maharaja, or 
‘Jai Parkash Lal either, was interested in the 
Burma scheme as a business speculation, 
and in alater passage when dealing with 
the evidence of Mr. Mylne he says: 
he (Mr. Mylne) says that the Maharaja was 
very disinclined to take up jungle and said 
that he had lakhs of acres of waste upon his 
own estate. I have no doubt that is a 
true statement but it is not the plaint- 
iff's contention that {the Maharaja wanted 
to go in for land in Burma. It was not to the 
Maharaja astit was to Mr. Mylne a com- 
mercial speculation, a scheme adopted for 
the sake of gain; from that point of view 
- the Maharaja had plenty of land of his 
own. The plaintif does not pretend that 
the ¿Maharaja had any enthusiasm for the 
scheme”, The learned Judge seems to 
. have forgotten that the pleaded story is 
that the Maharaja was desirous of cultivat- 
ing land in Burma asa commercial under- 
taking. I have no doubt that the case 
pleaded was not urged in argument before 
the District Judge, but that a different 
suggestion was put forward by the plaint- 
iff's Counsel, for it is obvious from the 
` conduct of the Maharaja that he exhibited 
no desire to carry out the enterprise ina 
business like manner if indeed he ever con- 
sidered that the grant was his. The plead- 
ed case, therefore, was abandoned and I 
have no doubt it could not be supported. 
But if, as the learned Judge finds, and as 
would appear to he the fact, the Maharaja's 
attitude was merely that-of a man ready 
and willing to assist in a Government 
scheme for relieving the congested areas 
of Bihar whilst disinclined to commit him- 
.self definitely to continue the burden of 
ownership of waste land in Burma, the ex- 
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penses of which could not immediately be 
foreseen and the success of which he doubt- 
ed, it seems to me that the inference is al- 
most irresistible that he was well content to 
make a fixed and certain contribution which 
would serve the double purpose of helping 
the Government scheme and avoiding the 
responsibility of ownership which would . 
remain with the Diwana. If the Maharaja 
was doubtful of the ultimate success of 
the venture, and I think the evidence shows 
that -such was his attitude, then he had 
little motive in acquiring such a property 
for himself, although he might be quite 
ready to assist his Diwan in furthering the 
It should be men- 
tioned that Mr. Mylne had deposed that 
the Maharaja told him, when discussing - 
Burma, that he was helping Jai Prakash 
Lal with money in this matter. Thesame 
witness had also said that the Maharaja 
was very disinclined to take up jungle,in 
Burma and said he had a lakh of acres of 
waste on his own estate. This witness was. 
cross-examined at great length, mainly as. 
to credit, about incidents which the learned: 
Judge described as trivial with one excep-~ 
tion which happened long ago and about 
which the materials were inadequate for 
him to form a conclusion., He thought, 
however, that they had no bearing upon the 
credibility of the witness who had no mo- 
tive for not speaking the truth. He, there- 
fore, accepted Mr. Mylne as a ‘credible 
witness. ` Now if his evidence is accepted 
it goes a long way towards proving that 
the Maharaja was not beneficially. interest- 
ed in the Burma property. One of the 
learned Judge’s reasons for not placing 
reliance upon this part of the evidence was 
that the witness after so many years 


“might not be able to differentiate with 


certainty between statements originating 
with the Diwan and those originating with 
the Maharaja. Mr. Mylne had also stated 
that Jai Prakash Lal had informed him 
that the Maharaja was giving him help in 
the matter, but the learned District Judge 
held that statements of this sort made by 
Jai Prakash Lal were inadmissible as evi- 
dence in his favour. Mr. Mylne was a 
neighbour of the Maharaja and knew him 
very well and the Maharaja's tenants used 
to emigrate to his estate in Burma. It is, 
therefore, highly probable, and indeed the 
Judge accepts this part of, the evidence, 
that he did discuss the Burma scheme with 
the Maharaja. Unfortunately evidence on, 
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tliis.part of the case must necessarily in- 
volve the recollection of incidents and con- 
versations which happened -long ago. The 
defendantis not responsible for that. He 
and his father before him have been allow- 
ed toremain in undisputed possession of 
this property. until the present suit was 
instituted, and although it would be diffi- 
cult for most people to recollect the exact 
words of a conversation which happened 
some 30 years earlier, the. purport of the con- 
versations may, especially if they occurred 
from time to time, remain impressed on the 
memory and the mere fact that there is a 
possibility of confusion is not, in my opin- 
ion, in itself sufficient reason for discard- 
ing the evidence as altogether unreliable. 
The learned Judge's final criticism of this 


_witness’s evidence is stated in these words:. 


“The matter is put thus to the witness in 
re-examination: 


Q.—Although you say you do not: re- 
member when the first, second and third 
conversations with the Maharaja were, are 
you in a position to swear affirmatively 
that you recollect that the Maharaja said 
he did. not want to take land in Burma as 
he had a lakh of bighas here or words to 
that effect? 


A.—Yes. < 

If that is all that the Maharaja's con- 
versation came to, I do not see how it 
touches the plaintifi’s case at all.” 

I hardly think that this isa satisfactory 
way to sum up the witness’s evidence. The 
answer referred to in .re-examination was 
certainly not all that his evidence came to, 
nor was it intended to represent the- sum 
total of his evidence. This evidence, how- 
ever, does not stand alone. Ganga Sahai 
Misser,a Government Official who was in 
charge of the Dumraon experimental farm 
. from 1885 to 1899 and who is the only sur- 
viving member of the party that went with 
Jai Prakash Lal to.Burma in 1889, says 
that after his return the Maharaja used 
sometimes to discuss with him the nature 
of the soil of the farm and ask how it 
compared in quality with the Burma soil 
and on such occasions he used to refer 
to Burma as the Diwan’s landin Burma. 
Ganga Sahai also saye that Jai Prakash 
Lal had applied for the grant himself. He 
was one of the party and had special 
opportunities of learning what was in 
the Diwdn’s mind. There is no reason 
why this witness who was at one time 
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employed on the Raj experimental farm 
should give false evidence nor did the 
learned Judge consider him untrustworthy. 
His only comotent about hisevidence is that 
this kind of evidence is of little use. He 
was subjected to a very long and tedious 
cross-examination which did not materially 
add to or detract from what he had said in 
examination-in-chief on the matter. These 
witnesses are also supported by others who 
depose to similar statements made to them 
by the Maharaja. The most important per- 
haps is Moti Lal Ghose‘at one time Editor 
of the “Amrita Bazar Patrika“, He was 
interested in the Government scheme and 
supported it in hisnewspaper. He consider- 
ed the scheme a beneficial one for the 
country and a patriotic movement, and 
was very anxious that it should be a success, 
He knew Jai Prakash Lal and the Maharajah. 


_ Healso knew Lallu Ram Pande and was 


instrumental in getting him employment 
under the Raj when he left the Police ser- 
vice. His evidence related to a period 
about the beginning of the year 1894 when 
the grant of Rs. 25,000 had been expended 
and when Jai Prakash was very anxious-to 
get further assistance from the Maharaja. 
Jai Prakash Lal had asked the witness to 
try and induce the Maharaja to assist him 
further. The witness had an interview 
with the Maharaja of Dumraon and the Ma- 
haraja of Darbhanga at the latter's house in 
Calcutta. He tried to induce them both to 
interest themselves in the Burma coloniza- 
tion scheme. His evidence-in-chief amount- 
ed merely to this that remembering his 
conversations with Lallu Ram Pande, Jai 
Prakash Lal and the Maharaja himself, the 
Maharaja had no pecuniary interest in the 
land. In the long cross-examination he 
carried the matter somewhat further in 
answer to Counsel's question whether he 
remembered anything else that passed at 
the interview. His answer was- “some por- 
tions of the conversation I can recollect. 
When I insisted on the Maharaja to take 
up the scheme himself his reply was that . 
he hadenough land of his own in India 
and he had no need to go to Burma for an- 
other zemindari. IfI remember aright he 
further said that he had already helped Jai 
Prakash Lal with money and he would be 
very glad to help him with more money, 
but he had very little of itas he had to 
spend a large amount of money at the mar- 
riage of his daughter to the Maharaja of 
Rewa. However, he promised to help his 
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Diwan for whom he had a high regard'as 
much ashe could. The witness was not 
very sure of the date of the conversation 
but it must have been after thee marriage of 
the Maharaja's daughter, the gaona cere- 
mony of which was performed in 1893 and 
it was at the end of 1893 that the grant of 
Rs, 25,000 was exhausted. It was suggest- 
ed that the Maharaja was notin Calcutta 
after that date and beforehis deathin 1894, 
but the Raj accounts show quite clearly 
that he was in Calcutta from the 22nd 
January to the 7th February 1894. The 
learned Judge does not disbelieve this wit- 
ness but considers that the conversation 
spoken to inits broad outlines need not im- 
ply anything as to the ownership of the 
property. I have some difficulty in under- 
_ standing how the learned Judge arrived at 
that conclusion. If the re-collection of Moti 

_ Lal Ghose can be relied upon it seems to 
me toshow two things, first, that the Maha- 
raja had not himself taken any land in 
Burma and was opposed to doing so, and 
secondly, that he had helped his Diwan in 
the matter. Again there is’ difficulty of ac- 
curate re-collection after the lapse of time 
but Moti Lal Ghose was keenly interested 
in the Burma scheme and anxious to see it 
.asuccess. He was an intelligent man and 
his story is a probable one. Knowing Jai 

_ Prakash Lal as he did and being anxious to 
help him he would naturally try to induce 
the Maharaja to continue his patronage, or 
what from his point of view would serve 
the purpose equally well, take the matter up 
himself, and it is probable that he would at 
the interview ascertain from the Maharaja 
hisexactattitude towards the Burmascheme, 
Another witness Satrohan Singh, the 
Sub-Registrar, before whom the agreements 
with the emigrants who went out to Burma 
were registered and who wasa kinsman of 
the Maharaja, stated that he discussed the 
registration with the Maharaja and with 


the Maharani who appeared before him.- 


He also says the Maharaja told him he was 
helping the Diwan but that so few emi- 
grants had gone out that he thought he 
would derive no benefitfrom it. This wit- 
ness had given evidence on behalf of the 
Court of Wards in what is known as the 
adoption suit instituted by the present 
plaintiff when he established his claim to the 
Dumraon Raj afterthe Maharani’s death. 
The learned Judge does not accept his evi- 
dence stating that he was an inveterate 
enemy of the plaintiff and that his evidence 
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was not believed in the adoption suit, It 
may well be that his evidence as to his talk - 
with the Maharaja should be received with 


_caution, but there can be no doubt that the 


registration of the emigrants’ agreements 
describing the Diwan, and afterwards the 
defendant, as proprietor, went on openly 
at Dumraon and must have been known to. 
the Maharaja. In addition there is a con- 
siderable body of evidence of respectable 
witnesses who depose to the fact that Jai 
Prakash Lal was the proprietor of the 
Burma grant. Much of this evidence as the 
learned District Judge has pointed out is 
merely hearsay or based upon general im- 
pressions. There are, however, at least two 
witnesses of this class of undoubted vera- 
city whose evidence is based upon state- 
mentsmade by Jai Prakash Lal himself. 
There are Mr. Skrine, the Collector ‘of 
Shahabad in 1889 and subsequently, and 
Father Vander Schueren. The former had 
many conversations with Jai Prakash Lal, 
He learned from him that the grant was 
his. He did not think he was rich enough 
to afford to lose money over the investment 
and hehad a. poor opinion of its eventual 
success. He warned him that he would 
“burn his fingers” over it. Jai Prakash 
always alluded to it as “my landin Burma” 
or “my Burma grant’ and hinted that he 
could always get help from the Maharaja 
for anything good that he took up. Father 
Vander Schueren used to stay at Dumraon 
frequently as the Maharaja's guest. These 
occasions were generally during the Christ- 


‘mas holidays when he’ formed one of the 


house party. The present defendant was for 
a time a pupilof his at St. Xavier's College 
in Calcutta. He had various conversa- 
tions with Jai Prakash Lal about Burma, 
On one occasion in particular in December 
1889 or January 1890 when a guest of the 
Maharaja, he asked Jai Prakash whether 
the Burma property was his own or that 
of the Raj. Jai Prakash answered thatit 
was his own and at his own risk. Father 
Vander Schueren who held a good opinion 
of the defendant's intelligence and capaci- 
ty was very anxious that his pupil should 
have a complete University education in 
India first, and afterwards in England. Jai 
Prakash Lal, upon whom he urged the 
expediency of giving his son these educa- 
tional advantages, said he was afraid that 
it was not possible, as owing to his own 
work with the Raj he would not be able to 
do himself what was -needed to make the 
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Burma scheme a success, and he would 
require his son's help for this. There can 
be no question as to Father Vander 
Schueren’s veracity and his re-collection 
was not challenged. He was not cross- 
examined. The learned Judge dismissed 
this and similar evidence of other witnesses 
onthe ground that it was inadmissible, 
Now it seems to me that it is most material 
to ascertain the state of mind of Jai 
Prakash Lal with regard to the Burma 
property ab or about the time when the 
grant was. being obtained, All the more 
so is this necessary in the present instance 
where the plaintiff's claim is based, not 
upon any direct evidence, but merely upon 
inferences to be drawn from the conduct 
of the parties. If Jai Prakash Lal is 
found stating openly to one of the Maha- 
raja's guests that the property is his and not 
the Maharaja’s, this is, in my opinion, a 
relevant fact. Js is certainly a fact which 
makes it highly improbable that the 
Maharaja was the real owner. Moreover, he 
discusses his son’s future education and 
regrets that it will have to be cut short as 
the Burma property will require his atten- 
tion. The value of this evidence must 
depend largely upon the character of Jai 
Prakash Lal. If he was a scheming and 
dishonest person such statements would be 
of little or novalue in his favour. More- 
over, if in fact the property was that of the 
Maharaja, it would be idle for Jai Prakash 
at that period to go about saying that the 
"property was his. It was bound to come to 
the ears of the Maharaja and he could not 
hope by such conduct to reap any advant- 
age. If, however, he was honest and had 
the interests of his master at heart, as the 
evidence shows, then I consider that such 
statements made by him in the circum- 
stances existing are of considerable value 
as showing the improbability of the infer- 
- ence sought to be drawn by the plaintiff and 
are admissible under s. 11, if under no 
other section of the Indian Evidence Act. 
Tt would be a strange system of jurisprud- 
ence which made admissible, in such a 
case, admissions from which an inference 
adverse to the person making them might 
be drawn whilst excluding all other state- 
ments tending to shew that the inference 
sought to be drawn was highly improbable. 
In this connection reference may also be 
made tothe evidence of Mr. Justice Das. 
This witness was calleu upon that part of 


the case which relates to the settlement of ` 
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the dispute between the plaintiff and the 
defendant and to the events which took 
place aba much later stage. In giving his 
impression of what took place at an inter- 
view between’ the present plaintiff and 
himself and others, Ris evidence is to the 
effect that the plaintiff, in trying to induce 
the defendant to advance money to him 
in order to prosecute his case in the 
adoption suit, stated that the defendant 
had been able to acquire the Burma pro- 
perty only with the help and assistance 
rendered by the Maharaja. Ifthis evidence 
is accepted, and I see no reason for reject- 
ing it, it would appear that right up to the 
time when the plaintiff succeeded to the 
Raj in 1910 he was under the impression, 
that this property had been acquired by 
Jai Prakash Lal, not on behalf of the Raj, 
a for himself with the assistance of the 

aj. 
There is, therefore, a considerable body 
of credible evidence to show that the 
Maharaja on one hand disclaimed, whilst 
Jai Prakash Lal on the other openly 
asserted proprietary rightsin the Burma 
grant between the time of the application 
and the execution of the lease, 

The later conduct of the parties also 
seems to me to point strongly to the 
conclusion that the grant was that of the 
Diwan and not of the Maharaja but before 
taking up that part of the case it will be 
convenient first to consider the evidence of 
two witnesses called for the plaintiff and 
certain documents purporting to give an 
account of the Samad meeting and a ten- 
ants’ address at which statements in the 
plaintiff's favour are alleged’ to have been 
made inthe presence of the Maharaja and 
Jai Prakash Lal and allowed to go uncon- 
tradicted. The first witness whose evidence 
must be considered in this connection is 
the late Maharaja Bahadur of Gidhour. 
He speaks of a conversation with Jai 
Prakash Lal in the presence of the Maha- 
raja of Dumraon at Government House at 
Calcutta. Upon the occasion in question 
certain noblemen of this Province includ- 
ing the two Maharajas mentioned were 
assembled at Government House await- 
ing an interview with the late Prince 
Albert Victor of Wales. Jai Prakash Lal, 
who accompanied the Maharaja of Dum- 
raon to act as interpreter, spoke to the wit- 
ness about Burma saying, “My Maharaja 
has secured some land in Burma. Why 
don’t you also take some,” He replied 
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that he was not willing to take land in 
Burma. It appears that the conversation 
was cut short as the Mahayaja and the 
Diwan were then summoned to attend the 
Prince and there was no further talk. 
Again the quesiion of the re-collection of 
the exact words used after so long an 
interval must be considered. The Maha- 
raja of Gidhour asserted that he could 
remember the exact words, a fact which 
the learned District Judge ventures to 
doubt. His evidence I may mention was 
taken on commission and not in Court. 
He, however, accepted the substdnce of 
the conversation as accurate, and I have 
no doubt that the Maharaja of Gidhour 
was doing his best to recollect what 
actually took place. At the same time 
the talk about Burma was confined to 
a single sentence and the conversation was 
cut short. It is impossible to reconcile this 
evidence with that of the other witnesses 
who gathered their impressions from a 
number of conversations and it is quite pos- 
sible that the Maharaja of Gidhour received 
a false impression from the few words that 
were spoken to him on the only occasion 
when the matter was mentioned in his hear- 
ing. It wassuggested in argument that the 
Diwan in the presence of the Maharaja 
could not. emphasise the fact of his own 
proprietary interest in a scheme which the 
Maharaja was assisting but I am not suff- 
ciently conversant with the etiquette exist- 
ing in such cases in Indian society to form 
any opinion on this suggestion and I can- 
not accept it as an explanation. Weighed 
against the other evidence in the case it does 
not appear tome that thisincident which, 
on the witness’s admission,had long passed 
out of his re-collection and was only re-called 
, on his being reminded of the occasion by 
reference to a press cutting about the 
Prince’s visit, can outweigh the evidence of 
the other witnesses, The only other wit- 
ness called for the plaintiff upon this part 
of the case, except certain witnesses whom 
the Judge has altogether refused to believe, 
describing them as giving false and tutored 
evidence as they undoubtedly did, was Mr. 
Sharfuddin whose evidence is of little or no 
importance and adds nothing material to 
the question under discussion. I entirely 
` agree with the learned Judge both as to 
Mr. Sharfuddin’s honesty and the effect of 
his evidence which was merely that of his 
„impressions gathered from different sources 
although he had no distinct re-collection of 
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any conversation either with the Maharaja 
or with the Diwan. In cross-examination 
he frankly admitted that he had signed 
statements given to both sides to the effect 
that he had no personal knowledge of the 
matters in dispute and never had any talk 
with the late Maharaja or the Diwamwin 
regard tothe property After this admis- 
sion I should have thought that his cross- 
examination might well have ended, but 
this old gentleman suffering from a, serious 
malady, of which he shortly afterwards 
died, was subjected toan interminable and 
irrelevant cross-examination and re-exami- 
nation which went on day to day and which 
I can only -describe as a lamentable waste 
of time. This is only one instance in which 
this case has been unduly prolonged by the 
introduction of immaterial matter. 

_ In addition to the evidence of the two 
witnessés which I have just mentioned there 
were certain statements made by persons in 
the presence of the Maharaja and Jai 
Prakash Lal to the effect that the property 
was acquired for the Raj and which went 
uncontradicted. When one considers the 
circumstances under which these statements 
were made I cannot help feeling that undue 
weight has been given to them by the 
learned District Judge. The first and most 
important incident occurred on 16th October 
1890 when a meeting of Jai Prakash Lal's 
well-wishers was convened at Dumraon 
which both he and the Maharaja attended, 
This meeting was arranged by one Abdus 
Samad, a Pleader of Ghazipur in the United 
Provinces and a friend of Jai Prakash. 
Like many men who have risen to eminence 
and have acquired. substantial recognition 
of their services Jai Prakash Lal had his 
detractors. .The plaintiff's father, a distant 
cousin of the Maharaja, in receipt of a 
small allowance from the Raj which he no 
doubt considered inadequate. for a person 
who, like’ himself, might one day succeed 
to the Raj, seemsto have thought that the 
Maharaja’s bounty might be devoted to 
better purposes than the enrichment of his 
Diwan. In July 1890 he and others of his 
branch of the family presented a memorial 
to the Local Government on the subject, 
charging the Diwan with having exercised 
his influence over the Maharaja to his self- 
aggrandizement and to the detriment of the 
Raj, and pointing out that he had acquired 
from the Maharaja mokarraris and ticca 
leases yielding an income of Rs. 70,000 
whilst the collateral relations of the Raj 
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family were entirely neglected. ‘This memo- 
rial contains probably many inaccuracies 
but if it even approximates to the truth it 
makes it very easy to believe that the 
Maharaja would be very disposed to give 
his Diwan a sum of Rs, 25,000 for the 
Burma venture. At about the same time, 
whether instigated from the same source or 
not does not appear, defamatory articles 
appeared in the Local Vernacular Press ac- 
cusing the Diwan of using his influence 
with the Maharaja for his own interests. 
Some ofthe articles are of a particularly 
scurrilous nature. As a counter-blast to 
these attacks the Samad meeting was 
arranged by Jai Prakash’s admirers. The 
Maharaja presided and Jai Prakash also 
attended. The proceedings opened with a 
speech from Abdus Samad and many other 
speeches followed. Samad's speech, if the 
pamphlet produced accurately reports it, 
sets forth in somewhat fulsome and extra- 
vagant terms the many benefits for which 
the Raj was indebted to Jai Prakash Lal, 
the object being to refute the charges made 
in the Local Newspapers. Amongst many 
other benefits conferred on the Raj there 
isa reference to Burma in which it de- 
scribes the Diwan as having gone to Burma 
at great inconvenience and acquiring for 
the reyasat one lakh of bighas of waste 
land on which there is a forest of teak for 
a term of 100 years and adds that already, 
after only one year’s efforts, more than 700 
bighas have been cleared and have been, and 
are being, cultivated and that at the. expiry 
of 100 years it will continue to be the 
milkiat property of the estate at a slightly 
enhanced rent.” This short passage is full 
of inaccuracies and exaggerations. It was 
not alakh of bighas, there was no forest of 
teak included in the grant, and at that time 
in question, although it is not clear how 
much jungle had beén cleared, certainly not 
more than 2 or 3 acres were under cultiva- 
tion. Where the speaker’s information 
came from has not been disclosed. It 
could. not have been from any one with 
accurate knowledge of the facts. It is argu- 
ed that because this statement was not con- 
tradicted it amounts to an admission which 
must be taken as conclusive of the case. Be- 
fore the meeting Abdus Samad was in com- 
munication with the Maharajaand obtained 
his permission to arrange a meeting. On the 
2nd October 1890 he had sent a pamphlet 
which he proposed to read at the meeting 
es a part of his speech and asked the 
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Maharaja to mark any portion or sentence 
he disapproved of, or that should not be 
read, “so that it might be taken out of the 
book or penned through or may not be read 
at the time the pamphlet is read.” He also 
asked the Maharaja to say afew words at 
the end of the meeting in support of the 
speeches that would be made. The pamph- 
let produced (Ex. 282-B) of which some 
10 or 12 copies are said to have been printed 
is claimed to be the original pamphlet 
sent to the Maharaja and afterwards read 
by Abdus Samad. Several witnesses give 
evidence to show that the pamphlet was 
read. They failed to identify the pamph- 
let produced with that which was read. In 
fact the :first witness, Krishna Ballabh 
Sahai says the pamphlet read was foolscap 
size, white and not bound, a description 
which does not fit the pamphlet produced 
in any particular. There is evidence to 
show that this and other speeches read 
were handed over to the Maharaja after 
the meeting. Itis inconceivable that the 
scored and marked document produced 
was the one handed over to the Maharaja. 
On such an occasion a special copy would 
be made for presentation and not a docu-- 
ment such as that produced. What was 
handed over to the Maharaja is said to have 
been sent to the Raj Press for printing 
according to Raghunath Sahai, one of the 
plaintiffs witnesses, If anything was 
printed at the Raj Press it was not produc- 
ed. Some of the speeches were read others 
were delivered extempore. One other speak- 
er Babu Shankar Dayal Singh whose 
speech was extempore is also said to have 
made a reference to Burma in connection 
with the Diwan’s activities in extending the 
possession of the Raj. The Maharaja and 
Jai Prakash Lalalso made speeches. The 
Maharaja made no reference to Burma 
either in the speech he is said to have 
delivered or in the written statement pre- 
pared by him and read by Munshi Mathura 
Prasad in which the many services of the 
Diwan to the Raj are referred to, Jai 
Prakash Lal in the course of his speech 
when giving reasons for not taking action 
against the newspapers says, “This es- 
tate has business connections with the 
Provinces of Bengal and Bihar, North 
West Provinces, Burma and England. 
Where have I got sufficient leisure from 
these works to look tothe criticisms of these 
papers." The only business connection of 
the Raj with England was such as related 
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` to suits which might go on appeal to the 
Privy Council. In Burma also where some 
of the Raj tenants had gone it might well 
be said that thère were business connec- 
tions. In some cases they had gone away 
owing rent and other dues tothe Raj and 
thesé might have to be collected in Burma, 
Many tenants had gone to Mr. Mylne’s grant 
in addition to those sent to the grant of Jai 
Prakash. Debi Prasad who it will he re- 


membered was one of those who went on. 


the Burma expedition also spoke. He men- 
tions the acquisition of Darigaon on behalf 
of the Raj but is silent about Burma. Now 
whether the passage relied on in ‘Samad’s 
speech was delivered or not seems at least 
doubtful. In the pamphlet produced as- 
suming it to have been the one sent to the 
Maharaja for correction, of which there is 
no clear evidence, the passage in question 
has several lines in pencil drawn down the 
margin. Other passages are scored through 
in black coloured pencil or ink. No expla- 
nation is given of how these marks and 
alterations came to be made, and for aught 
we know, the passage in, question may have 
been marked by the Maharaja as one not 
meeting with his approval. 

The proceedings at this meeting were 
subsequently printed about a year later in 
a second pamphlet (Ex. 282-C) which pur- 
ports to set out in full all the speeches 


made whether read or delivered extempore © 


at the Samad meeting. Itis stated on the 
face of it to be “The pamphlet of the pro- 
ceedings of a big-meeting held at Dumraon 
on the 26th October, 1890, arranged by 
Munshi Sirajuddin Ahmad Khan, Editor 


of the Wakae Alum Ghazipur as desired by - 


Maulvi Muhammad Abdus Samad, Pleader, 
Rais Honorary Magistrate and Vice-Chair- 
man of Ghazipur’ and was printed at 
the Wakae Alum Press Ghazipur. It con- 
tains practically the whole of the ear- 
lier pamphlet including much that was 
apparently deleted from that document. It 
isfrom this pamphlet that we get the full 
report of the speeches made at the meeting. 


There is no suggestion that they were taken - 


down inshorthand at the time and their 
accuracy must be largely a matter of 


memory. It is said that the printing of this - 


pamphlet was paid for by the Raj and 
certain entries in the rokarof the year 
1300 Fasli and in the abstract of expenses 


on account of newspapers-at pages 4260 and- -~ 
"51186 of the record are relied upon in -proof 
thereof, These show payment ofa sum of“ 


. 
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Rs. 217-8-0 to the Wakae Alum Press in 
respect of newspapers and a pamphlet-from 
the year 1888 to 1890. It would appear tbat 


. these expenses could hardly cover the 


printing of the document in question which 
could not have been printed until after 
September 1891 as it contains a reference 
to matters which took place at that date. 
Other documents incomporating the Samad 
pamphlet, or parts of it, were subsequently 
printed in 1893 and 1895. They are 
known asthe karnama and the Jai Prakash 
Sarbasva. The former appears to have 


been originally published in Urdu by 


Munshi Kamta Prasad, Sheristadar of the 
Alijah Press and Honorary’ Editor of ihe 
“Kayestha Hitkari” of Gwalior and after- 
wards to have been translated into Hindi 
by Munshi Udit Narain Lal Verma, a 
Pleader of Ghazipur. The Hindi version 
which has been produced purports to have 
been printed by Babu Ram Krishna Varina 
Editor of the “Bharat Jiwan” at his own 
cost and published by him. It'is a lauda- 
tory account of the life and works of Jai 
Prakash Lal and contains the substance of 
the Samad speech: including the passage 
about Burma. A thousand copies of the 


- document were sent to Jai Prakash Lal 
` by Ram Krishna Varma. The accounts do not 


showthat they were paid for but Jai Prakash 
Lal did in June 1893 acknowledge receipt 
of 1,000 copies and authorised: the printer 
to circulate the remaining copies according 
tothe printer's request. Now there is noth- 
ing to indicate clearly that Jai Prakash Lal 
was aware of the contents of this document. 
before it was printed but he certainly au- . 
thorised its circulation. The Sarbasva was 
compiled by Babu Jaganath Das, B. A., and 
was printed at Benares. It isin two parts. 
The first part reproduces: the Samad: 
pamphlet and account of the meeting, - 
the second half being “A collection of many 
stray articles describing the virtues of the: . 
late Maharaja Sahib Bahadur and the pre- 
sent Diwan Sahib Bahadur and executor of 
the Dumraon Raj.” The accounts show 
that the cost of printing this document was ` 
paid by the Raj. The only other occasion | 
upon which it was claimed ‘there was any”. 
assertion in the’ presence of the Maha- 
raja and Jai Prakash Lal that Burma was”. 
‘Raj property is contained in a document | 
purporting to set forth an address of the - 
tenants of the Maharaja upon the Tauzi day, 


-the 14th October, “1891. It was.a long’. 


address setting forth the fayours shown to“ 
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the tenants by the estate and giving many 
reasons for congratulation. Amongst other 
_matters it states: 


“Othly. In order to remove the difficulties 
of cultivation arising from increase of popu- 
lation and paucity of culturable land and 
for our maintenance the estate has acquired 
‘at. considerable expense the jungle of Taluk 
Darigaon and lands in Burma tapu (Island) 
where we have been benefited.” 


The internal evidence of this document 
would appear to show that the information 
did not come from an authentic source. Jai 
Prakash Lal would never have described 
Burma as an island, but assuming that 
these words were used there is no record of 
what the Maharaja said in reply. The docu- 


ment containing the address is stated to 


have been printed at the Raj Press but there 
is grave reason to doubt this assertion. It 
bears no name of the printer whereas other 
documents printed there show that they 
were printed at the Raj Press as required 
by Act XXV of 1867. There was a register 
. in existence showing the documents printed 
at the Raj Press but it was not produced. 
It should also be remembered that several 
other doeuments admittedly printed at the 
Raj Press at about the same time indicate 
unmistakably that Jai Prakash Lal was 
the proprietor of the Burma estate. I refer. 
to the agreements with emigrants and 
advertisements advocating emigration. 
Several. witnesses have given verbal 
evidence as to hearing the address and 
vouched for the passage about Burma. 
Many of them have been described by the 
Judge as giving false and tutored evidence. 
The rest he regards as not above suspicion 
and he places no reliance upon evidence of 
this class. These witnesses were not relied 
upon in*appeal before us and I cannot 
accept their evidence, The document, how- 
ever, even if not issuing from the Raj 
Press must have been printed somewhere 
“and it is reproduced in the Sarhasva of 
1895, a document which, as already stated, 
was circulated with Jai Prakash's sanction. 
The question is what weight is to be at- 
tached to statements of this sort in view of 
the fact that they were not specifically con- 
tradicted and were in fact reproduced in 
documents which were distributed with the 
knowledge and assistance of the Diwan, 
That they were not contradicted at the 
time assuming them to be inaccurate, is a 
matter of no surprise. The-occasion of the 
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Samad meeting was not one calling for a 
criticism of inaccurate or exaggerated state- 
ments made by the Diwan's supporters. 
The statement about the Burma property at 
that meeting, as already pointed out, was 
full of other manifest inaccuracies but we 
do not find that these were corrected either. 
The truth would appear to be that even if 
Jai Prakash's attention was directly calledto | 
the matter, and there is nothing to show that 
it was, it was not worth his while to trouble 
about it, and the same may be said of the 
documents which subsequently reproduced 
the account of the Samad meeting and the 
tenants’ address. As long as the Maharaja 
and.Jai Prakash himself knew the real facts 
it was a matter of little importance that 
other people not concerned with Burma 
should have used misleading language. 
The fact remains that throughout, as will 
further appear, Jai Prakash Lal treated the 
grant as his own and the Maharaja never 
once by act or word indicated that he ever 
had any interest in it. 

T do not propose to wade through all the 
official correspondence which took place 
between the Government of Burma and Jai 
Prakash Lal or his agent Lallu Ram Pande 
between the time when the grant was 
applied for in 1889 and the date when the 
lease was finally executed in favour of Jai 
Prakash on the 13th March 1896. It is suffi- 
cient to say that during the greater part of 
this period although the land was demar- 
cated and Lallu Ram as agent of the grantee 
was put into possession, the work of recla- 
mation and settlement of raiyats went on 
very slowly. The Government were dissatisfi- 
ed with the progress of the work. They 
claimed to be entitled to impose conditions 
as tothe quantity of jungle that should be 
cleared within a specified time and the 
number of tenants that should be settled on 
the land. Jai Prakash, on the other hand, | 
complained that the Government had not 
fulfilled their part of the bargain and fora 
time there was danger of the grant being 
revoked, or rather withheld, as the formal 
lease was not executed until 1896. The 
correspondence is voluminous. A perusal 
of it leads, I think, unmistakably to the 
conclusion that the Government considered 


‘that the grantee was Jai Prakash Lal and 


not the Dumraon Raj and throughout there 
is no suggestion that the real grantee was 
the Maharaja and not Jai Prakash Lal. In 
fact there were occasions when complaints 
were being made about the slow progress 
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of the work when one would expect, if the 


Government considered the Maharaja the 


grantee, they could hardly have refrained 
_ from intimating as much. By the end of 1893 
the grant was exhausted. Thereifs some ques- 
tion whetherit was entirely exhausted or 
whether a few rupees more or less had in fact 
been spent. Itis a matter of no import. 
However, this may be, on the 11th December 
that year an order appears in the Diwan’s 
order book as follows :— 

“Maharaja Sahib Bahadur has stopped 
paying the Burma expenses. In future it 
should be met from my tahvil.” 

From that time on, the expenses were in 
fact all paid from the Diwan’s private 
account, although for a period of nearly a 
year very little was spent and Lallu Ram 
carried on by borrowing in Burma certain 
monies which were eventually paid by Jai 


Prakash. The reason why very little atten-. 


tion was given to Burma during this period 
is easily explained by the fact that Jai 
Prakash Lal was ill for about two months 
in the early part of 1894 and in fact left his 
. sick bed to attend the Maharaja who was 
himself taken ill in March and died about a 
month laterin May 1894. For some time 
after that the Diwan, as executor, was very 


busy with the Raj affairs and Burma was . 


neglected until about the end of the year. 
It was suggested that during. this time 
Jai Prakash was hesitating whether he 
should carry on the Burma scheme as 
his own, and only decided todo so after 
the Maharaja's death, This is merely a 
suggestion unsupported by any evidence, 
and it is in conflict with the order recorded 
by the Diwan on the 11th December 1893. 
Before December 1893 it may be noted that 
many tenants were sent out under agree- 
ment with Jai Prakash.. Lal to take up 
holdings on the Burma estate. „At first 
these agreements were- unregistered ‘but 
from June 1893 they appear to have been 
registered and an emigration office ‘was 
established at Dumraon where the emigrants 
‘executed theiragreements, The documents 
were ,registered by Satrohan Singh, Sub- 
Registrar, kinsman of the Maharaja. These 
agreements describe the grant as that of 
Jai Prakash Lal and therein he is referred 
to as the proprietor. There is nothing to 
suggest that he is acting as an agent. He is 
not even described under .his usual title of 


Diwan. All this was done openly and witb- . 
It could.. 
hardly have failed to come to the knowledge 


out any attempt at concealment, 


gl 
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of the Maharaja. There are other. docu- 
ments and letters of this period also indicat- 
ing that Jai Prakash Lal himself was re- 
garded as the proprietor. I need only refer 
to the letter of Mr. MacPhersén, the 


. Director of Land Records in Bengal, tọ the | 


Financial Commissioner, Burma (Ex. PP.- 
Rangoon) and his note of an interview with 
Jai Prakash Lal enclosed in the letter (Ex. 
dated the 27th December 
1892, Jai Prakash Lal’s telegram to the 
Gommissioner of Patna, dated the 12th May 
1893 (Ex. Z-135) describing the Burma pro- 
perty as his and Mr. Cameron’s letter dated 
the 4th April 1891 (Ex. Z-1668) containing 
a draft article for the newspapers sent to 
Jai Prakash for correction and corrected by 


.him. These documents were objected: to as 


inadmissible but as the case has been made 


_that Jai Prakash at about the same time 


was authorising the publication of the docu- 
ments containing the Samad’s speech indicat- 


.ing that Burma was Raj property, I consider 


that these definite statements of Jai Prakash 
Lalin the documents objected to are ad- 
missible as showing that the inference 
sought to be drawn by the respondents 
from the Samad documents is highly im- 
probable. 

When the Maharaja withheld any further 
contribution towards the Burma scheme in 
1893 it may be assumed that if in fact he 
was beneficially interested he intended his 
right to the grant to lapse. The lease had 
not up to that time been executed and there 
was more work to be done before the grant 
One would 
naturally expect that the Diwan if he was . 
not personally interested in the property 
would. accept the Maharaja's decision and 
abandon the project. There was no reason 
why he should spend his own money on a 
Raj venture of a speculative nature which 
the Maharaja had definitely déecided to - 
abandon. It is almost inconceivable that 
he would deliberately continue to keep it 
alive on behalf of the Raj in face of the 
Maharaja's decision, Again assuming that’ 
he was merely the Maharaja's agent in the 
matter, but was anxious in his own interests 
to pick up this derelict of his master’s and 
to carry on the venture as a speculation of 
his own in the hope of ultimate gain,. he 
would surely, if he were honest, not have 
done so without consulting and obtaining 
the consent of the real proprietor and get- 
ting a formal transfer of the interest. He 
could not ane to conceal the matter from 
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the Maharaja. The emigration would con- 
tinue as before. The office would remain 
open and expenses would have to be met. 
The registered agreements would continue 
to be effected and secrecy was impossible. 
There is, however, no evidence of any trans- 
fer of ownership nor is there anything to 
suggest an attempt at concealment. All 


we know is that on the day the Maharaja - 


refused to sanction any further expenditure 
the Diwan’s order-book records for the in- 
formation of his subordinates that in future 
the expenses must come from his own 
purse, just asthey had in fact been met 
before the parwana was issued. This con- 
duct seems to me consistent with the view 
that the Diwan was all along the proprietor, 
and hardly the conduct one would: have 
expected if the property was that of the 
Maharaja. 

The next event that need be referred to 
occurred in the beginning of January 1894. 
At the end of 1893 Jai Prakash Lal had 
been requested to give evidence before the 
Opium Commission, a Royal Commission 
then sitting in Calcutta. He was requested 
to prepare an abstract of his evidence which 
he did in English. A translation in Urdu was 
also made to besent to the Maharaja for his 
approval, It was acommon practice, as the 
learned Judge has pointed out, to submit 
Urdu translations of documents to the Maha- 
raja for approval, The evidence, if accepted, 
shows that the Maharaja read it and noted 
upon itin Urdu, “ Molahaza namuda shud” 
(shown and perused) and signed his name. 
This document with the Maharaja's sig- 
nature has been produced. It begins by 
setting out the Diwan’s qualifications and 
the offices he had held and then states: 

“I ama zcemindar and an intermediate 
tenure-holder. I have my own zerait and 
gola. I possess 15,000 acres of grant land 
in Southern Burma where I send tenants of 
Bihar to settle there.” - - 

The rest which deals with the opium 
question is immaterial. As it turned out 
Jai Prakash did not in the event appear as 
a witness before the. Commission. The 
evidence is to the effect that the statement 
was sent tothe Commission but he was not 
called upon to be examined upon it. Never- 
theless the fact that the statement was pre- 
pared for the Maharaja’s approvalcontaining 
the allegation about Burmashowsclearly that 
. Jai Prakash Lal did\not hesitate to express 
himself as the proprietor of the estate to the 
Maharaja and if the evidence of the witness 
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who saw the Maharaja sign it is accepted, 
it shows that he. read it and signed it with- 
out comment. This exhibit which had been 
filed by th8 defendant was put in cross- 
examination early in the case to Ramudar. 
Lal, one of the plaintiff's first witnesses 
shortly after the trial began in order to 
prove formally the Maharaja’s signature. 
The witness who was familiar with the 
Maharaja's signature said it looked like his. 
Dwarka Prasad another witness called by 
the plaintiff admitted that it was usual for 
the Maharaja to write “ Molahaza namuda 
shud.” At first he criticised theformation 
of some letters of the signature but even- 
tually admitted that the signature looked 


the same as that in other documents admit- -` 


tedly signed by the Maharaja. Although 
this document was put early in the case to 
one of the plaintiff's witnesses and later 
on to another and admitted by them nobody 
waa called by the plaintiff to dispute its 
authenticity. Mr. Brewster, an expert in 
handwriting, called by defendant on, another 
matter was not asked about it in examina- 
tion-in-chief as it was not at that time 
supposed that the document would be chal- 
lenged. Mr. Brewster was, however, cross- 
examined about it at great length although 
no witness had been called by the plaintiff 
to challenge it. He thought there was 
nothing to arouse suspicion about the sig- 
nature. The main point urged in cross-ex- 
amination was thatin the combination of 
the letters alif and jim in the word Raja 
the connecting line of the alif crosses over 
the jim. I am not sure what this criticism 
means. If it simply means that the con- 
necting line extends beyond the downward 
stroke of the jim then this distinctivefeature 


„occurs in several, if not in most, of the 


admitted siguatures produced before us for 
comparison. If it means that the jim was 
written first and the alif afterwards so that 
the connecting line of the alif is written 
above the downward stroke of the jim, a 
very difficult matter to determine when two. 
lines cross, then it means that the word was 
written backwards, a suggestion which 
seems to me just as improbable in a forgery 
as in a genuine document, I think with 
respect to the learned Judge, that he was 


‘unduly cautious in refusing to accept this 


signature as sufficiently proved for him to 
act upon it. He was no doubt influenced by 
the fact thatthe witness who deposed that 
he took the document tothe Maharaja for 


his perusal andsaw him sign ithad pre- ; 


`~ 
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viously been involved ina suit for an ac- 


count by the Raj in which Rs. 40,000 or- 


Rs, 50,000 had been claimed from him and 
which was settled for about ong-tenth of 
the amount claimed and that he was in the 
defendant's pay receiving a very generous 
salary for working in connection with the 
present case and that he was in debt. In 
so far as the account suit was concerned no 
charge was made of embezzlement and he 
remained in the Raj sevice afterwards. The 
other matter certainly requires that his 
evidence should be received with caution, 
but asthe criticism of the signature in the 
document itself appears to me to be based 
upon no solid foundation, it supports, if 
accepted, the witness’s story. In a-matter 
of this sort it is important to consider the 
history of the document. The witness says 
he made it over to the Diwan Jai Prakash 
Lal afterthe Maharaja had signed it. Itis 
produced from the custody of the Diwan’s 
son, the defendant. He discovered it when 
searching for the documents amongst his 
father’s old papers after the institution of 
this suit. Masses of papers were sent to 
Allahabad by the defendant-to be examined 
and sorted by his legal advisers and this 
one was amongst them. When it was drawn 
to his attention at “Allahabad he asked four, 
pana to whom he showed it, whether it 

ore the Maharaja's signature, and others 
were afterwards consulted about it. The 
learned Judge considered this suspicious. 
With respect to him I think it-wasa most 
natural thing for the defendant to do. He 
was not very familiar with the Maharaja's 
signature. He was 16 yearsold when the 
Maharaja died. Moreover he could not read 
the Persian script, The document was im- 
portant as it turned out, and its authentici- 
ty was a matter the defendant would 
naturally wish to be satisfied about. Having 
regard tothe source from which the docu- 
ment came I see no reason for entertaining 
the doubt which affected the mind of the 
learned Judge. There is noreasonto ques- 
tion the defendant's version of its discovery. 
There is no suggestion that he was respon- 
sible for fabricating it. The only other 
person who would have an interest in the 
matter was his father. The idea that he 
could have forged this document at the time 
is out of the question.nor wasit suggest- 
ed. I have no doubt as to its authenti- 
city. 

In the early part of 1834 the survey and 


demarcation of the land was completed and 


HARIHAR PRASAD SINGH Ù. KESHO PRASAD SINGH. 


; 453 

there was some talk of the grant being exe- 
cuted. But even then much further ex- 
penditure was necessary to make it success- 
ful and to avoid forfeiture even if the 
lease. should be executed. It turned out, 
however, that some parts of the land included 
in the areademarcated were already subject 
toleases to Burmese cultivators and a certain 
area was the site of a temple and could not 
be transferred. Other objections subse- 
quently arose which need not be detailed 
here and the grant was not finally executed 


-until two years later, certain other plots 


being substituted in place of those already 
leased to cultivators and others and includ- 
ed in the area originally demarcated. ; 
- Inthe meantime onthe 5th May 189 
the Maharaja died. By his Will, which has 


already been referred toin another connec- ` 
tion, he left his widow an interest for life ` 


in the whole of his immoveable property. 
His daughter and only child was at that 
time married to the Maharaja of Rewa, the 
gauna ceremony having been performed in 
the previous year, Although his Will sets 
out in detail in the schedule the properties 
which he possessed’ there is no mention of 
Burma. The. Will was executed in 1890 and 
1 hardly think that much importance can 
be attached to this omission even if he was 
the real grantee. The grant was at that 
time in embryo. He may not in any case 


have {considered it an interest in pro- 


perty which he could deal with. If in 
fact it was his, it would probably go to his 
widow with the rest. It is perhaps more 
important that it finds no place in the list 
of Raj properties, which was in existence 
at the time of his death, including those 
acquired by the Maharaja himself. In the 


“Will reference is made to three classes of 


properties (A) those constituting the 
Dumraon Raj, (B) those acquired’ by his 
ancestors, and (O) those acquired by hii- 
self, all of which are said to be entered in 
the list of properties in the records of the 
Raj. The fact that Burma was not included 
in any such list or afterwards may bepre- 
sumed from the fact’ that the plaintiff 
omitted to produce the list. Some evidence 
was given by Mathura Prasad, one of the 
plaintiff's witnesses to the effect that the 
Burma estate was included in the inventory 
prepared for Probate but on legal advice 
was omitted from the schedule eventually 
filed. In support of this statement the 
Solicitor's diary was produced which shows 
that there was some discussion as to tale 


ia 
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properties to be included in the schedule 
for Probate. There was nothing in the 
diary itselfto show that Burma was ever 
mentioned nor does this document support 
Mathura Prasad's evidence as tothe dates 
when the original and amended lists were 
prepared. The list originally prepared ap- 
pears to have been amended and some 
valuations were altered. The point as to 
what the original list contained might have 
been set at rest by producing it from. the 
Solicitor’s office but this was not done. The 
learned Judge did not accept Mathura 
Prasad’s evidence on this point and I think 
he was fully justified in rejecting it, especi- 
ally in view of the fact that this witness had 
given evidence on a previous occasion in 
1914 about this very inventory (Ex. 820). 
On that occasion he deposed to the altera- 
tions made in the inventory, stating in 
detail what had been omitted, but no men- 
tion was then made of Burma. In my 
opinion his evidence in this respect was on 
apar with that of many of the other wit- 
nesses called for the plaintiff who, as the 
learned Judge found, gave tutored and 
false evidence, But even if some one on 
behalf of the Raj included Burma in the 
original inventory the fact that ib. was even- 
tually omitted would appear to be rather in 
favour of the defendant than of the plaint- 
iff. Ifit was omitted after due considera- 
tion (and no reason is assigned for such 
omission) the natural presumption would 
be that these responsible did not consider 
the Burma estate part of the Maharaja's 
asseis. 

Some reliance was placed by the plaint- 
iff upon the powers-of-attorney executed 
by the Maharani after her husbana’s death 


in favour of Jai Prakash Lal, and after the” 


latter’s death in 1897.in favour of Mr. Fox, 
who succeeded him as Manager, as well as 
a power-of-attorney subsequently granted 
to Sheo Saran Lal as Manager. The power 
executed in favour of Jai Prakash on the 
llth June 1894 authorises him to act on 
behalf ofand in the name of the Maharani 
in all matters affecting the estate which are 
set out in detail in 25 clauses numbered A 
to Y. Nothing is said in any of these about 
Burma but atthe end of the document she 
authorises the Diwan to appear for and re- 
present her in all matters connected with 
the Raj or with herself personally before the 
Secretary of State, His Excellency the 
Viceroy, Members of Council and various 
other high officials and many others of 
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lower degree, including the Political Agent 


. of Bughelkhand (in Rewa State) and Col- 


lectors, Magistrates and all .other officers 
of the Goyernments of Bengal and the North 
West Provinces and Oudh and Burma. The 
other powers-of-attorney are of later date 
but may conveniently be dealt with here. 
The next in order of date is that granted to 
Mr. Fox who became Manager on Jai Pra- 
kash’s death in 1897. The last was a docu- 
ment known asa dasturul amal given to 
Sheo Saran Lal (Ex. 768) when he was ap- 
pointed Manager in 1902. The document of 
1897 follows closely but with some altera- 
tions, the previous power-of-attorney given 
to Jai Prakash Lal. The dasturul amal grant- 
ed to Sheo Saran Lal is somewhat different. 
The first clause reads thus, according to the 
translation on the record:— , 
“1, The said am-mukhtar and Munshi | 
shall in such a way and at such places and 
elakas as hethinks proper make arrange- 
ment for collection of rent for, the present 
year as well as arrears of rent for the past 
year in respect of the mauzas appertaining 
to the Dumraon Raj in the Province of 
Bengal the United Provinces of Agra and 
Oudh and Burma.” 
_ Thesecond clause givesthe Manager power 
to look after civil, criminal and revenue cases 


“in which the Raj is interested in Bengal 


and the United Provinces of Agra and 
Oudh but does not mention Burma. The 
other clauses need not bespecifically refer- 
red to. They enumerate the various 
powersofthe Manager but make no men- 
tion of the locality in which they are to be 
exercised. 

With regard to the powers-of-attorney 
granted by the Maharanito Jai Prakash Lal 
in 1894and after his death to Mr. Fox who 
succeeded him in 1897 little need be said. 
The Maharani, as we know not only from 
her husband's Will but from the evidence 
of Col. Stevens and other witnesses, was 
a wide awake, highly intelligent lady and 
endowed with great business capacity. 
The learned Judge finds that she was not 


. ignorant of the existence of Burma and 


that she must have discussed it with her 
husband. He also finds, as the evidence 
shows, that she talked to Jai Prakash Lal 
about it and shortly after his death dis- 
cussed it with his son, the defendant. lt 
may reasonably be assumed that she 
had all the information about it that 
her late husband, the Maharaja, possessed. 
Nevertheless in paras. L and O of Jai 
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Prakash Lal's power-of-attorney where one 


would expect Burma to be mentioned, if’ 


any Raj.property existed in that locality, 
it is omitted, although Bengal and the 
North West Provinces are mentioned. 
The authority to represent her personally 
or in matters connected with the Raj 
before Magistrates, Collectors and other 
officials in, amongst other places, Burma at 
“the end of the document certainly does not 
necessarily imply that she had property in 
Burma. The same clause authorises the 
Diwan to represent her before-the Political 
Agent of Bughelkhand, in the Rewa State, 
of which her son-in-law was Maharaja, but 
she had no property in Rewa. The power- 
of-attorney given to Mr. Fox carried the 
case no further, With regard to - the 
dasturul amal granted to Sheo Saran Lal 
the document produced is a copy only. 
It was objected to at the trial but apparent- 
ly not on that ground. We decided to 
receive it in evidence. It was suggested 
on behalf of the appellant that the wording 
is at least ambiguous and thatthe power 
given in the first clause might refer to the 
collection of rent and other dues in Burma 
from former tenants of -the Raj who had 
emigrated owing money to the Raj. That 
such cases occurred is made clear from the 
evidence. The explanation is a possible 
one but whatever may be the correct in- 
terpretation of the document it is clear 
beyond all doubt that no attempt was 
ever made by Sheo Saran Lal or any of 
his predecessors to collect the Burma rents 
on behalf of the Raj. Neither Sheo Saran 
Lal nor Mr. Fox ever interfered with 
Burma. On the contrary, after the Diwan’s 
death, when applicants for emigration 
wrote tothe Raj office, their communica- 
tions were forwarded to the defendant who 
had succeeded to his father’s estate and 
was not a Raj servant. They were not 
dealt with by the accredited agents to the 
Raj Exs. Z-176 and 177 are instances where 
this happened and they show that the Raj 
officials considered Burma the concern of 
the defendant and not of the Dumraon Raj. 
T do not consider that any inference adverse 
to the appellant can be drawn from the 
powers-of-attorney. 

I have already dealt with the conduct of 
the Maharaja during his lifetime and by 
his Will. Let us now see how the Maharani 
acted with regard to the Burma property. 
Apart from such inference, if any, as may 
arise from the powers-ol-attorney just 
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mentioned, I do not find any evidence 


from which it may be inferred that -the 


Maharani considered the Burma estate was | 


‘Raj property. The lease was executed in 
1896 in favour of Jai Prakash Lal in his 
own name. He was then’ co-executor with 
the Maharani under her husband’s Will 
and although he held a pswer-of-attorney 
to act for her, she continued to exert her 
influence and was quite capable of mani- 
festing her displeasure if her wishes were 
opposed as appears from the parwanas 
issued by her and set out inthe J'warikh 
Ujjainia at pages 2056 Q and 2056 R of 
the Record. Although it was urged, that 
there wasno occasion to interfere with Jai 
Prakash's possession of the Burma estate 
if he was in fact a trustee for the Raj, the 
argument would not hold good after his 
death, but we do not find that any attempt 
was made even after his death, and when 
the defendant took possession, to recover 
the property for the Raj although the 


Maharani survived Jai Prakash Lal for a 


period of just over 10 years and died in 


1907. Jai Parkash during his lifetime had ` 
continued to pay the expenses of the ` 


Burma property from his own purse. 
There is some dispute as to the actual 


‘sums spent but taking it at a low estimate 


it. appears that from 1893 when the 
Rs. 25,000 was exhausted to 1897 when the 
Diwan died, he appears to have spent in 
round figures Rs. 11,000 in addition to the 
rents which were re-invested. His son the 
defendant up to the year 1904, by which 
time the property was self-supporting, 
spent about Rs. 50,000 in developing the 
property as well as the rents he received 
from tenants, a considerable sum, which 
were re-invested for the same purpose. 
In addition he advanced a largesum, about 
a lakh and-a-half rupees, to tenants for 
stock and utensils. These loans were 
recoverable but without interest. The 
learned Judge appears to have fallen into 
error in saying that these advances were 


.a source of large income from the interest 


charged. The agreements with the tenants 
show that that part of the advance which 
was recoverable wasfree of interest. The 
defendant's rokar (Ex. 2238) shows certain 
sums entered as income of interest concern- 
ing Zeyawadi grant, Burma for the year 
1910, (1317 F'asli). These sums amount to 


Rs. 91,000. The learned Judge seems to, 


have treated this as interest on loans to 


tenants. In fact it is the gross income 
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from the estate. - The matter, however, is 


not one of any importance. 
The defendant was never Diwan. Mr. 


Fox was appointed within a few weeks of - 


Jai Prakash Lal's death. Some attempt 
was made to prove that the defendant was 
invested as Diwan by the Maharani but it 
is certain that he never acted as such. 
The only connection he had with the Raj 
was when he went to Calcutta shortly 
after his father’s death on which occasion 
he was charged with the execution of some 
Raj business. He continued to carry on 
the Burma business as his father had done 


before him paying the expenses, advertis- 


ing publicly for emigrants when more 
were required and executing agreements 
with the emigrants, the documents showing 
that he was the proprietor. That the 
Maharani was ignorant of all this can 
hardly be supposed but even after the 


Diwan's death no attempt was made to ` 


recover the property and the defendant's 
possession was never interfered with. His 
relations with the Maharani were some- 
what strained. Horses, carriages, furniture 


and other things which remained in his 


possession after his father’s death and 
which were apparently Raj property, provid- 


ed for the use of the Diwan, were demand-’ 


ed back and he had some difficulty in 
recovering the money standing .to his 
father's credit in the Raj Bank. The 
Maharani also sued him to recover the 
property, the subject of the ticca leases 
granted to his father and which had not 
expired. The suit was compromised. It is 
difficult to believe that had the Burma 
grant been considered an asset of the Raj 
the Maharani would not have made some 
attempt at least to recover it from the 
defendant. Other instances of acts and 
omissions during the Maharani's lifetime 
might be mentioned which point to the 
same conclusion. I’ may state that the 
defendant: visited Burma in 1899 and on 
his return, afew months later, wrote and 
published a pamphlet giving the whole 
history of the Burma grant and much 
information about the scheme of coioniza- 
tion and its prospects. This document, 
without in terms asserting any proprietary 
rights, throughout refers to the grant in 
words which leave no doubt in the reader's 
mind that he regarded the property as his 
own and his father’s before him. For 
example, he mentions thathis father during 
the last year of hisjlife owing to his 
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important duties in the Dumraon Raj had 
been unable personally to supervise his 
own personal properties, referring to Burma. 
Copies-of¢ this document were sent to all 
important Government officials in Burma 
and Bengal from the Viceroy downwards 
and to others likely to be interested in- 
cluding Mr. Fox, the Manager of the 
Dumraon Raj. It was widely distributed. 
There'is no room for doubt that to the 
knowledge of the Maharani andthe Raj 
officers the defendant was openly treating 
the property as his own and no steps 
were taken to assert any claim on behalf 
of the Raj. Ifthe Raj Managers were in 
fact intended to be vested with powers to 
deal with the Burma property by the 
powers-of-attorney relied on, it is a most 
surprising fact thatthey never onceattempt- 
ed to carry out their duties or to get the 
property into their possession. None of ` 
them ever authorised Lallu Ram Pande, the 
man on the spot, to act on their behalf. 
They never communicated with him. If 
Jai Prakash Lal was the trustee of the Raj 
it- was the duty of Mr. Fox, who succeeded, 
him, either to see about the appointment 
of another trustee or to endeavour to getin 
the legal estate for the Maharani. The 


. Maharani herself was fully alive to her own 


interests and did nothing, although before 
her death the Burma property was fully 
developed and had become à sound business 
investment. It was certainly not out of 
affection towards the defendant that she 


- refrained from enforcing her rights, if they 


existed, and she must have been in the 
Maharaja's confidence during his lifetime 
and aware of the true state of affairs. It was 
argued that the omission of the defendant 
to get-his name substituted as proprietor " 
in place of his father in the Government 
registers in Burma until several years after 
his death was significant and indicated 
some desire to avoid an open assertion of his 
right. Exhibit Z-1864 sets out the terms 
upon which grants of waste land in Burma 
might be made. Itshows that in cases of 
changé of ownership of such grants by 
transfer or succession, a: verbal or written 
report to the thugyi of the circles within 60 | 
days was all that was necessary, and a 
penalty is imposed for failure to report. 
The evidence shows that the authorities in - 
Burma were aware of Jai Prakash Lal's death 
atleast as early as November 1897 and were 
corresponding with the defendant as his © 
successor (see Exs. Z-1931, 4-1767, Z-1982), 
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“There is nothing to indicate that any penal- 
ty was imposed. Moreover the argument 
loses all forcein view of the fact that in 
March 1898 thedefendant executed a power- 
of-attorney in favour of Lallu Kam Pande 
‘describing himself and his two brothers, 
who were then alive, as the owners of the 
grant and heirs of their father’s estate and 
authorising Lallu Ram, amongst other 
things, to take steps to have the names of 
the three brothers registered in the Govern- 
ment books in Burma in place of their late 
father. This document was registered at 
Dumraon before Satrohan Singh, the Sub- 
Registrar (See Ex. Z-320}. The suggestion 
of any concealment cannot, in my opinion, 
be sustained, ` 
“On the Maharani’s death in December 
1907 the estate was taken over by the Court 
of Wards. The reason for this was that the 
Maharani on her death-bed adopted a son 
who was a minor and who, if the adoption 
passed unchallenged, inherited the estate. 
In the following year the Court of Wards 
proposed a scheme of management and a 
new list of the properties of the estate 
was prepared. It contained no referehce 
to Burma. 
sued the Court of Wards as representing 
the adopted son, challenging the adoption 
. andclaiming to ‘succeed to the Dumraon 
estate as the next heir. In the plaint in 
that suit he sets outin detail the properties 
. comprised in the estate, but again thereis 
no mentionofBurma. This in itself might 
not be of great significance if he was ignor- 
ant of Burma, but he wasat that time an 
intimate friend of the defendant who helped 
him financially in his endeavour ‘to recover 
the estate, and the plaintiff himself in his 
evidence has asserted that he knew from 
his childhood, at latest from 1899, that 
Burma was the property of the Raj and 
would some day bring a large income. In 
his cross-examination he said it was not 
included amongst the Raj properties in his 
suit, as he only claimed such properties 
as were in the possession of the Court of 
Wards, but this explanation does not accord 
with the facts as he included -other proper- 
ties which were not in possession of the 
Court of Wards, notably the Narhi estate. 
The plaintiff in the adoption suit succeeded 
and got possession of the Raj in 1911 but it 
was not until 1916, after he had quarrelled 
with the defendant, that the present suit 
was instituted, 
[have referred alraady to a few points 
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which I said I would deal with after stating 
the facts and before concluding this part of 
the case it ig necessary to consider them. 
First as to the correct reading of the 
doubtful word in the parwana of the first 
June 1889. A number of expert witnesses 


‘were called on both sides on this point 


alone and some others were questioned 
about it. The controveysy is dealt with 
and discussed in detail in the judgment of 
the Trial Court and I need not do more than 
record my own opinionas far as I am cap- 
able of forming a judgment on the correct 
reading of the Persian word, a language 
with which Iam unfamiliar. The conclu- 
sion I have formed is that the disputed 
word, in so far as its appearance is an indi- 
cation, would be read by most people fami- 
liar with the Persian script as ayanat. My 
reasons forso thinking are first that Dwarka 
Prasad, one of the plaintiff's witnesses who 
was not called as an expert but who under- 
stood and could write Persian, said that 
whilst, the word might be ayanat or might 
be injanib his own writing of aya would be 
exactly likethe aya of the disputed word 
but his writing of injanib would be differ- 
ent. Mr. Burd, Commissioner of Benares, 
another witness called for the plaintiff for 
another purpose but who was a Persian 
scholar read the word as ayanat when the 
document was put to him in cross-examina- 
tion. Aga Mohamad Qazi Shirazi, one of 
the three experts called by the plaintiff and 
the only -Persian amongst the experts on 
either side, admitted that when first shown 
a photographic copy of the document he 
read the word as ayanat but afterwards as 
amatter of construction thought it should 
be injanib, It is now conceded that the 
construction of the sentence is equally good 
whichever word is used. All the defend- 
ant’s experts read the word as ayanat. 
Next if the word. is injanib, shoshas are 
missing or at least so imperfectly formed 
that no one but an expert in handwriting 
would be likely to suspect their presence. 
The document, however, was written for 
the eye of an ordinary reader. Again in- 
stances of the same combination of the 
disputed letters which occur in injanid in 
words written by the sama writer in other 
documents have been drawn to our atten- 
tion but they all differ materially in appear- 
ance from the word in question and show 
the shoshas much more carefully formed, 
Wherethe combination ain, alif, occurs 
in the sama writer's hand which is the 
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combination in ayanat the difference is not 


so marked and in no.one instance the. ap-. 


pearance is very similar. Further the dot 
above the word appearsto me, as far as E 
am capable of judging, more like a double 
dot thanasingle dot. Itis undoubtedly 
somewhat out of place ifit in fact-belongs 
to the final letter but thisisa not uncommon 
feature in this writing. If-itis a double 
dot it concludes the matter. The main 
reasons assigned by the plaintiff's experts 
for reading the word as injanib were based 
partly on the appearance of the word but 
more I think upon other considerations. 
For example Mr. Shirazi thought that the 
document could not be intended to confer 
a gift as the donee’s name was not mention- 
- ed. He also objected to ayanat as it was an 
Arabic word somewhat pedantic and seldom 
used in Persian. It appears, however, that 
this word is usedin a book written by the 
witness himself called “The Lower Stand- 
ard Examination in Persian.” The word 
is also used by Binayek the reputed writer 
ofthe parwana in another document writ- 
ten by him called the Twarikh Ujjainia. 
He was, therefore, familiar withit. It is a 
word commonly used in petitions to the 
Court asking for theassistance of the Court. 
The absence of the donee’s name does not 
impress me as an argument. of any weight. 
The parwana is addressed to the Diwan 
and authorises him to spend money ona 
particular object. Itis nota gift in the 
ordinary sense. Ifthe property is his he 
will receive the benefit, but it is not an 
absolute gift of money to deal with as he 
pleases. If the word is ayanat then the 
expenditure is sanctioned as help for the 
Burmascheme. The use of the word ayanat 
would indicate that the Maharaja was help- 


ing some one or somebody rather than. 


spending money on his own property. 
The learned , Judge thought that if the 
word wasayanat it concluded the matter 
in favour of the defendant. Although I 
consider it would be a strong indication 
that the Maharaja intended to confer a 
benefit upon some charitable or philanthro- 
pic object by way of assisting it, this does 
not, tomy mind, necessarily negative the 
view that the grant was acquired for him- 
self. Another matter which is not without 
some Significance is that at the last mo- 
. ment when the plaintiff's evidence was 
closed and when the defendant's evidence 
was practically closed it was suggested on 
behalf of the plaintiff that the document 
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had been tampered with and part of the dot . 
and the shoshas removed by chemicals, and 
an adjournment was asked for to call ex- - 
perls on the point. It was an entirely new 
theory and destructive ofthe experts’ evi- 
dence that the: shoshas were there. The 
learned Judge refused, and, in my opinion, 
quite rightly refused, the application. 
There is nothing in the appearance of the 
document to suggest tampering. The in- 
cident indicates, however, that the plaintifi’s 
advisers had not much confidence in their 
contention that from the appearance of the 
word it should be read as injanib. In sup- 
port of the plaintiff's case on this point he 
produced the document called the Twarikh 
Ujjainia (Ex. 990), already referred to, and 
written by Binayek. It was apparently 
compiled in or before the year 1906. It 
was inthe printer's handsin that year, but 
was not finally printed until 1910. It isa 
biography of the late Maharaja and con- 
tains what purports to be a reproduction of 
the parwana in question with the disputed 
word written as injanib. From what 
document this copy was made there is 
nothingto show. It was presumably not 
from the original, which wasin the defend- 
ant’s custody. The plaintiff also tendered 
another copy of the parwana containing the 
word injanib but when it was made or how 
it came into existence nobody knows. No 
one vouches for it and no one has given 
evidence aboutit. It does not’ contain the 
endorsement on the original and it has no 
history. The learned Judge rejected it 
and itis clearly of no value as evidence. 
Moreover, itis not an exact copy of the 
original even apart from the disputed 
word. On the other hand we know that a 
copy of the original was sent, at the time, 
to the accounts department, as the entries 
in the plaintiff's books show. This was not 
produced at the trial nor was the parwana 
book for the year 1889 which contains 
copies of all parwanas issued during that 
year. The parwana books for several years 
have been produced. An endeavour was 
made toshow that the parwana book for 
1889 had been sent to one: Brij Mohan Lal 
a mukhtar at Arrah with other documents 
for use in a suit in the year 1906 and not 
returned. The evidence falls far short of 
showing that the parwana book was sent, 
that it was not returned, Aletter was sent 
to Brij Mohan sometime later reminding 
him that he had not returned the docu- 
ments and requesting him to doso. What 
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his answer was we do not know, but other 
documents sent to Brij Mohan Lal on the 
same occasion must have been returned 
by him as some of them were ‘used in the 
present case. Had the parwana book, or 
the copy sent to the accounts department, 
been produced they would have been of 
great assistance. The original parwana in 
the defendant's custody was produced for 


inspection at the plaintiff's requeston the - 
llth January, shortly after the trial opened. ° 


It was put to Dwarka Prasad the plaintiff's 
witness on the 13th February when atten- 
tion was called to the disputed word. ‘The 
plaintiff had previously proposed to tender 
it as part of his case. He, however, did not 
do so. He tendered the copy which was 
rejected and the reproduction inthe Twa- 
rith Ujjainia which itself is not an exact 
reproduction ofthe original although the 
difference is too slight to be of any import- 
ance. I.do not thinkit can be said, as the 
learned Judge found, that there was an ex- 
cuse for not producing the copy sent to the 
accounts departmentor the parwana book 
on the ground that the plaintiff's Counsel 
was taken by surprise. Even if the ab- 
sence of the parwana book is satisfactorily 
accounted for, andI do not think it is, 
there is still no explanation why the copy 
in the accounts department was not pro- 
duced. The natural inference is that if 
produced it would not have supported the 
plaintiffs contention. 

I ought also to mention another fact 
which it is contended on behalf of the 
. plaintiff favours the reading of the word as 

injanib. In the parwanas produced, where 
-help or assistance is given 
word is madad or imdad but all the par- 
wanas are not before us. Although I have 
already expressed my own opivion upon the 
proper reading of this word I am not pre- 
pared to rely upon my judgment in amat- 
ter of Persian penmanship. Moreover the 
evidence of the experts is conflicting which 
makes it difficult to arrive at any confident 
conclusion. Tha learned Judge found that 
the word might be read either way and I 
am not prepared expressly to differ from 
his finding asI do not wish to base my 
decision in any way upon a matter of this 
nature in which I feelI may easily be mis- 
taken and which, in any event, I do not 
consider conclusive of the case. 
Certain other points, involving a con- 
sideration of the manner in which the ac- 
counts were kept in Raj Treasury, were 
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also the subject of considerable dispute. . 
Three ` questions arise for consideration 
under this head (1) whether any inference 
can be drawn from the manner in which 
the fund of Rs. 25,000 sanctioned by the . 
parwana was dealt with by the Diwan indi- 
cating that the property was his arid not 
that of the Raj; (2) whether the expenses 
admittedly paid by the Diwan after his 
return from Burma up to July 1889 were 
recovered from the abadi Burma fund; and . 
(3) whether the whole of-the expenses of 
the journey to Burma were paid by the 
Raj, ora partonly. Inorder to determine , 
the questions in dispute on these points 
it is necessary to understand how the ac- 
counts were kept. Informationon this sub- 
ject is supplied mainly by the evidence of 
Dwarka Prasad, the- Raj Treasury officer, 
Theincome and expenditure is dealt with 
in the Raj Treasury under four main 
budget heads representing. different depart- 
ments. They are 

(1) Khanadari, or household, 

(2) Deha, or villages. 

(3) Darbari, or law charges. 

(4) Ekhrajat motalik mash milkiat, which 
includes Government revenue, cess and pur- 


_chase of property. 


These were divided into sub-heads, The 
khanadari department had as many as 15. 
sub-heads including for.example tosha- 
khana sarkar bahadur (The Maharaja’s per- 
sonal expenses), school, hospital, garden, . 
furniture, journeys’ help (madad imdad) 
and others. New sub-heads were added as 
necessary, orremoved when no longer re- 
quired. Abadi Burma was added to the - 
khanadari department in 1889 when the 
grant of Rs. 25,000 was sanctioned for that 
object. It is perhaps significant that it was 
not added under the fourth main head 
which deals with the purchase of property. 

There wasa separate checking office for 
the khanadari department. There was 
also an accounts department which checked 
the accounts for the other three depart- 
ments and dealt also with khanadari, 
There were numerous books in which the 
transactions were entered and there were 
two different methods of drawing money 
fromthe Treasury, (1) by advance payment 
under a cheque drawn’by the Diwan known 
as an angrezi cheque, the payee after draw- 
ing the money being bound to render an 
account subsequently to the Treasury and 
(2) by issue of a zakhira or pakki cheque 
in which no accounting was required, 
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` In the ordinary.course, where money was 
required for Raj affairs, an angrezi cheque 
would be issued by the Diwan in favour of 
a Raj servant directing the Treasury to 
advance the money to the payee and charge 
it to his account. This went first to the 
accounts department where it was entered 
under the appropriate budget head in a 
register called the estimate jamakharach 
kept by that department. Thence it went 
to the Treasury where payment was made 
and entered in the rokar which contains all 
cash payments and receipts. The transac- 


tion was then entered in the ledger known ° 


as the lekha dastgardan and debited.in 
the khata of the payee, he being treated as 
a debtor or dastgardanwallah and liable 
to account for the sum advanced. It would 
also be entered in the roznamcha or day 
book, and inthe jamakharach successively. 
` When the payee had disbursed the money 
for the purpose for which it was drawn, he 
would submit a bill, fortified by vouchers, 
showing the expenditure of the monies and 
an adjustment of his account would then 
take place. The method of adjustment was 
as follows: The bill was presented in the 
first instance to the checking office of the 
khanadari department, if it related to that 
department, or direct to the accounts de- 
partment if it related to any other. When 
checked in the khanadari department it 
was entered in the register known as the 
kharach mamuli register kept by the check- 
ing office of that department. It then went 
to the accounts department where it was 
enteredin the estimate jamakharach and 
the accountant drew and signed an order or 
bill authorising adjustment. It was then 
` signed by the Diwan and in due-course it 
was entered in the jakar book showing ad- 
justments only but not cash payments, 

It sometimes happened that the sum ad- 
vanced was not all expended or accounted 
for, in which case the balance had to be 
refunded to the Treasury. Where money 
was refunded this would not be entered in 
the jakar but in the rokar which showed 
all cash payments and receipts. In either 
case the transaction would also be entered 
in the lekha dasatgardan'to the credit of 
the dastgardanwallah whose account was 
then adjusted. ; i 

Occasionally where a payment had been 
sanctioned by the Maharaja for soms object 
outside the Raj business as, for example, a 
donatioh or charity, if the money was paid 
direct to the recipient and not ‘through a 
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Raj servant, no accounting was -necessary 
and in such a case what was known as a 
zakhira cheque or pukki cheque was drawn 
by the Diwan and after being entered in 
the appropriate books was cashed in the 
Treasury, no accounting by the payee being 
necessary. 

Sometimes also money was expended by 
Raj servants on behalf of the Raj without 
any previous advance. In such a case an 
account would be presented and checked . 
in the department to which it referred and 
then refunded by the issue of what was 
known as a pukki chitti signed by the 
Diwan, the transaction being entered in the 
rokar and other appropriate registers, 

From what has been stated it will be 
gathered that all money paid out of the 
Treasury for Raj purposes had to be account- 
ed for by the payee by the process of ad- 
justment described. It is also important 
to remember that adjustments, that is the 
production of vouchers or bills showing the 
expenditure of money advanced were.enter- 
ed in the jakar, whereas cash transactions 
whether advances or refunds were entered 
in the rokar. If the adjustment was made 
partly by bill and partly by refund the 
transaction was entered partly in the jakar 
“and partly in the’rokar. 

The rogznamcha wasa copy of the rokar 
prepared for the Maharaja's information 
and was sent to him daily. A periodical 
account known as the jamakharach gosh- 
wara was also prepared from the ledgers of 
receipts and disbursements at intervals of 
a month, or sometimes two or three months, 
and was sent to the Maharaja and signed by 
him and the Diwan. 

The first of the points arising for deter- 
mination out of the accounts is the inference 
to be drawn, if any, from the manner in 
which the Rs. 25,000 was dealt with by the 
Diwan. When money was required for 
despatch to Burma out of this fund a 
zakhira cheque was drawn in the first 
instance generally in favour of Bhawani 
Singh, ths Diwan’s servants, or Lallu Ram 
Pande for the amount required,and no ad- 
justment was subsequently made in ths Raj 
books, nor was any account rendered of how 
the money was spent. In this manner it 


: appears from the accounts that Rs. 11,282 


were drawn and sent to Lallu Ram Pande 
in Burma and no accounts whatever were 
submitted to the Raj Treasury to show how 
the money had been spent. Although Lallu 
Rim kept accounts of his expen liture ani 
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periodically submitted them to the Diwan, 
he rendered no account to the Raj nor did 
the Diwan. Ata later period which seems 
to have begun early in 189l1e money was 
drawn for Burma purposes by advance or 
angrezi cheques these being adjusted sub- 
ssquently by the issue of zakhira cheques 
although again no detailed accounts were 
` submitted. In this manner the balance of 
the Rs, 25,000 with the exception of a few 


_ small sums which were spent in Dumraon’ 


was dealt with and transmitted to Lallu 
Ram. Itseems to have been sufficient to 
satisfy the Raj Treasury officials that they 
should have the Diwan’s assurance that the 


money was required by him for Burma.’ 


Had the property been Raj property I can- 
not help thinking that some further check 
would have been kept upon the expenditure 
by the production of vouchers to show that 
the money had in fact been spent for the 
purpose for which it was intended. More- 
over the income of the property arising 
from the sales of grain and sugar and from 
the rents ‘of tenants was never entered in 
the Raj accounts. In this connection I may 
. refer to the evidence of Dwarka Prasad 
where at page 584 of the record he says:— 

“I have not found any entry -of. income 
small or great from Burma in ,the deki de- 
partment nor any challans showing any 
receipt of money nor seahas. I have seen 
the cash account of Lallu Ram filed by the 
plaintiff. These accounts have not passed 
through any of the Raj books—I have not 
seen Lallu Ram’s name in any. register of 
Raj servants after 1889.” 

Not only was no account required by the 
Raj but during the later period, when the 
balance of the fund was drawn by advance 
cheque and adjusted by eakhira cheque, 
it appears that in one instance at least 
which has been investigated the adjust- 
ment by zakhira cheque was made before 
the money drawn was expended by Lallu 
Ram in Burma. This adjustment by zakhira 
cheque was a process never adopted by the 
Diwan in transactions relating to money 
spentin respect of Raj concerns, The above 
general statement as to the manner in 
which the account was dealt with should 
be qualified to this extent that in a- few 
instancés where money was drawn from 
abadi Burma fund in the name of Raj 
servants for expenses arising in Dumraon, 
such asthe diet expenses of emigrants, 
Railway journeys, and a few other matters, a 
detailed account seems to have been render- 
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eland attached to the bill which pass- 
ei through the Raj Treasury. In such cases - 
it may well be that the money having been 
drawa by Raj servants the Treasury re- 
quired some assurance that it had in fact 
been spent upon the objects for which it 
was intended, whereas in the cases where 
the money was known to have been re-. 
ceived by Jai Prakash? or his authorised . 
servant no such assurance was required. 

The method of dealing with this fund by 
Jai Prakash Lal was so essentially different . 
from that required in the case of money 
drawn and expended for Raj purposes that 
it affords. a strong indication that the 
Burma property was the concern of the 
Diwan and not of the Raj. 

The next point arising out of the accounts 
is whether the expenses incurred by Jai. 
Prakash after his return from Burma were 
recovered from the Rs. 25,000 sanctioned by 
the parwana. This expenditure consisted 
of five items three of which were cash sent 
to Lallu Ram in Burma including the cost 
of transmission by telegraphic money order. 
The other two were the cost of sending an 
emigrantand the price of certain seeds as- 
follows:— 

(1) 23rd April 1889—Rs. 20 expenses of 
án emigrant. - ; 

(2) 20th May 1889—Rs. 507 cash to Lallu 
Ram Pande including cost of transmission, 

(3) 23rd May 1889—Rs. 50-5-0 seeds sent 
to Burma. 

(4) 16th June 1889—Rs. 607-8-0 cash to 
Lallu Ram Pande including cost of transmis- 
sion. 

(5) 27th July 1889—Rs. 1,012 cash to Lallu 
Ram Pande including. cost of transmis- 
sion, 

Lallu Ram’s account shows thathe receiv- 
ed the sums of Rs, 500, Rs. 600 and Rs. 1,000 
a day or two after they were sent and 
that he received nothing more before the 
29th August 1889. In fact he had to borrow 
Rs. 100 in Burma towards the end of July 
to carry on. A zakhira cheque (Ex. 79) 
dated the 29th August signed by the Diwan 
for Rs. 2,125 for money sent on different 
oceasions through Lallu Ram Pande for 
abadi of Burma shows that this sum was 
withdrawn from the Treasury and debited 
in the abadi Burma account on that day. 
It is the plaintiff's case that this entry 
shows that the three sumssent in cash by 
the Diwan in May, June and July shown 
above were recovered out of the abadi 
Barma fund. They amount to within 
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Rs. 1-8-0 of the sums expended, the differ- 
ence being accounted for, it is said, by an 
overcharge in the cost of transmission. The 
transaction is entered in the rokar showing 
a cash payment debited to the abadi Burma 
account. As against this theory it is point- 
ed out that there is nothing to show that 
Jai Prakash was recouped this sum which 
could only be shown by production of the 
kothi kalan books which have not been 
produced. The cheque, however, (Ex. 79) 
. stated that the amount was entered in the 
jama kharach of the kothi kalan. The entry 
in the kharach mamuli register shows that 
this sum of Rs. 2,125 was for expenses 
for the month of August whereas the 
sums sent to Burma were sent in May, 
June and July. The document (Bx. 
79) is stated in the margin to be an 
adjustment but the transaction was enter- 
ed in the rokar and notin the jakar. The 
matter is left in some doubt but I think 
the strong probabilities are that the three 
sums sent to Burma were recovered from 
the Burma fund by this transaction and 
credited in the Diwan's account in the 
kothi kalan although the transaction was 
treated ag an adjustment of an advance in 


the name of Bhawani Singh and there is’ 


nothing to show that the money was ad- 
vanced to Bhawani Singh. This may merely 
bea matter of book keeping as this was 
the first occasion upon which money was 
drawn from the abadi Burma account and 


the system had not at that time become’ 


crystallized. At the same time, as stated 
in an earlier part of this judgment I do 
not think that any inference adverse to the 
defendant arises from the fact that these 
early disbursements were afterwards charg- 
ed to the grant of Rs. 25,000. The parwana 
does not indicate that it was intended for 
future expenses only and not for these 
already incurred. 

The third point arises in regard to the 
journey expenses, Much labour was ex- 
pended in going through the various 
accounts to endeavour to show, first, how 
much the journey expenses amounted to, 

` and, secondly, whether they had all been 
paid by the Raj. To my mind the im- 
portance of the subject is not commen- 
surate with the amount of labour and 
ingenuity expended af the Bar in trying to 
elucidate the matter. It is not now con- 
tended that none of the expenses of the 
journey were paid for by the Raj and the 
only question is whether Jai Prakash also 
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spent some of his own money of which, as - 
previously stated, he had Rs. 2,400 when 
he left Calcutta. On behalf of the plaint- 
iff it was contended that inalla sum of 
Rs. 2,771-9-2 was spent out of the Raj 
Treasury in connection with the journey 
and that this was sufficient to pay the 
whole of the expenses. It was not seriously 
disputed that a- sum of Rs, 1,934-3-0 was 
spent out of the Raj Treasury for the 
purposes of the journey, but it was alleged 
that the balance of Rs. 837-6-3 had been 
refunded. Whether this was so requires a 


detailed examination of the accounts which `` 


are contained in a number of exhibits in 
different parts of the record and which are 
very complicated. In addition to the sum 
of Rs. 1,000 drawn from the Raj Treasury 
by Bhawani Singh admittedly for the pur- 
poses of the journey, on the 14th March, `’ 
when the Diwan left Dumraon for Burma, 
a further sum of Rs. 200 was drawn on 
the Ist April by advance cheque (angrezi 


, cheque) in favour of Ram Ghulam Singh, 


a Raj servant, as appears from certain of 
the accounts. The cheque itself has not 
been produced and we do not know who 
signed it. The Diwan himself was at that 
time in Burma. There were also two bills 
drawn in favour of Dr. Macdonald for 
Rs. 500 and Rs.1,000. WhoDr, Macdonald 
was we do not know or when the bills were 
drawn or by whom we do not know. The 
bills themselves have not been produced. 
They were, however, cashed in the Raj 
Treasury on the 8th and the 15th April 
respectively. By reference to other ac- 
counts these sums appear to have been 
dealt with as expenses for the Burma 
journey and there was a further sum of 
Rs, 71-9-3 which also finds a place in the 
accounts. These sums make a total of 
Rs. 2,771-9-3. In each case the payee ap- ` 


_pears to have been treated as liable to 


account, and adjustments can be traced in 
the accounts in the names of Ganga Sahai 
Misser, Debi Prasad and Lallu Ram but, 
as the accounts are themselves imperfect, 
it is not possible to arrive at any confident 
conclusion either that the Rs. 2,771 was 
entirely spent or that, if it was spent, it 
includes the whole of the expenses of the 
journey. From Ex. 151-D which deals with 
the Rs. 1,500 drawn in the name of Dr. 
Macdonald it would appear that Rs. 837-6-3 
was refunded to the Treasury and the 
balance accounted for by an adjustmen 
on production of vouchers. No witnes 
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was asked to explain these particular items 
of the account and in fact that part of the 
rokar which shows abill of Rs. 1,000 paid 
to Dr. Macdonald was not marked as an 
exhibit in the case although it was after- 
wards apparently referred to in argument 
and was mentioned by the learned Judge. 
The suggestion is that the bills drawn on 
Dr. Macdonald were drawn in Burma by 
the Diwan and afterwards cashed in April, 
the sums so provided having been handed 
over to Ganga Sahai and Debi Prasad and 
Lallu Ram who were afterwards treated as 
the persons liable to accounts for them. 
“There are certain accounts produced of 
Debi Prasad and the others mentioned but 
it is impossible upon the imperfect material 
before us as far as I have been able to 
follow it to say with any certainty whether 
the Rs. 2,271 was all spent or whether a 
part of it was refunded or whether in 
either case the sum so spent represents 
the sum total of the expenses incurred on 
the journey. There is nothing to show 
that the money taken by the Diwan before 
he left for Burma was returned into his 
_ account. 
with Lallu Ram Pande a sum of Rs. 850 
when he left Burma, but whether this came 
‘out of the money of his own which he took 
with him or out of the Rs. 1,000 drawn by 
Bhawani Singh or out of the Rs. 1,500 issu- 
ed to Dr. Macdonald must be a matter of 
speculation. Some accounts of Lallu Ram 
have been. produced but they show no 


expenditure for a considerable period of 


time when the party was in Burma nor do 
the accounts produced appear to cover 
the whole of the Burma expenses for 
steamer and railway fares. I can only say 
that Iam not satisfied that the Raj bore 
the whole of the expenses of the Burma 
journey, and again, although, it is not 
satisfactorily proved, the evidence is quite 
consistent with the Diwan having himself 
cantributed a considerable sum towards 
those expenses. Wherever the truth may 
lie I do not think that the fact that the 
Raj bore the whole or a portion of the 
journey expenses is a matter of vital import 
in this case. It is shown that on previous 
occasions the Diwan’s travelling expenses, 
even when engaged on his own private 
business or pleasure, were provided by the 
Maharaja. 

In the Trial Court some reliance was 
placed upon the fact that in the inventory 
filed in the application for Probate of the 
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Maharaja’s Will asum of Rs. 350-9-0 was 
shown as an asset of the Raj due from Lallu 
Ram Pande. It was assumed apparently 
that this money had been advanced to Lallu 
Ram Pande and not spent in Burma and 
it was argued that the fact that this was 
treated as an asset of the Raj, although 


` the property itself wag not included in the 


inventory, indicated that the money: ad- 
vanced for the property was a Raj asset. 


“The learned Judge refers to this in his 


judgmentat page 1805. It turns out upon 
further investigation that the sum of 
Rs. 350-9-0 was included in the inventory 
by mistake, the money having in fact been 
spent as appears from Lallu Ram’s accounts. ` 
The learned Judge seemed to think, how- | 
ever, that some importance attached to the 

fact that it was claimed in the inventory. 

The reason why the sum was claimed ap- 

pears to be that although the money had 

been advanced by an advance cheque sign- 

ed by the Diwan in favour of Lallu Ram 

it had not been adjusted by a zakhira cheque 

at the date when the Maharaja announced 

that he would contribute no further to the 

Burma scheme. Lallu Ram appeared, 

therefore, in the Raj accounts as liable for 

this amount as there had been no adjust- 

ment by zakhira cheque by the ‘Diwan, ` 
Heappears to have been treated, therefore, 

asa debtor to the Raj to that extent. The 

truth is that Lallu Ram never did account 

to the Raj for this or any other monies sent 

to him for Burma expenses. His accounts 

were periodically sent to the Diwan and 

the Diwan adjusted the advances by the 

issue of zakhira cheques from time to time, 

no detailed accounts passing through the 

Raj books. The sum was not in fact re-. 
covered from Lallu Ram. 

` A further point was urged on behalf of 

the plaintiff that certain documents relating 

to Burma remained in the Raj Treasury 
and were docketted in the same way as 

other documents relating to Raj affairs. 
It was argued that if Burma was not Raj 

property these documents would not have | 
been preserved and docketted in the Raj © 
sherista. It appears clear from the evidence 
that there was a certain amount of ad- 
mixture of documents those belonging -to 
the Diwan and relating to his private 
affairs sometimes finding their way into 
the Raj sherista. It appears from the evi- 
dence of Kali Prasad and Baldeo Misser, 
two of the defendant’s-witnesses who had 
been servants of the Dumraon Raj in Jai 
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Prakash’s lifetime, that the Raj servants 
used to help in his private work and that 
even his private letters sometimes passed 
through the Raj press copy books and that 
replies to his private letters were some- 
times entered in the Raj registers and 
even docketted. Instances of these have 
been pointed out amongst the numerous 
documents filed in thecase. Whether the 


documents produced relating to Burma. 


were regarded at the time as private busi- 
ness of the Diwan or as Raj business 
would have been shown by the letter re- 
. gister but this was not produced. I cannot 

see how any inference can be drawn in 
the circumstances from the fact that some 
of the documents relating to Burma were 
produced from Raj custody. 

I have reviewed at some length the 
history of the acquisition of the Burma 
property andthe manner in which it was 
treated by the parties principally concern- 
ed, [have dealt with the arguments put 
forward on behalf of the respective parties 
arising out of the incidents which occurred 
during the whole period and I have indi- 
cated the eonclusions at which I have 
arrived and the inferences which I think 
- ought to be drawn from the conduct of the 
parties. From a review of the whole evi- 
dence and after giving due weight to the 
decision of the learned , Judge and the 
_ arguments adduced on behalf of respond- 

ent, I am satisfied that the plaintiff has 
‘entirely failed to establish his case that 

the property was acquired by Jai Prakash 
Lal on behalf of the Dumraon Raj. The 
‘conduct of the Diwañ throughout appears 
to me entirely inconsistent with that of a 
person who was merely acting as a benamit- 
dar or asa trustee on behalf of another, 
In the first instance, he seems to have 
taken care.to make it -manifest that he 
was applying on his own behalf and not 
as Diwan of the -Dumraon Raj. Next 
although the journey expenses may have 
been paid for or contributed to by the 
Maharaja, a course which had been followed 
on previous occasions in somewhat similar 
circumstances, we find at the outses the 
Diwan spending his own money and send- 
ing remittances to Lallu Ram Pande to 
be spent upon the Burma scheme. The 
“money sanctioned by the Maharaja for this 
scheme is limited to a definite amount. 
His very conduct in authorising the 
Diwan by parwana to spend Rs, 25,000 or 
gny other sum, upon hisown property was 
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an entirely new departure and one which 
the circumstances of the case do not seem to , 
have rendered necessary. It is significant — 
also that altltough benami transactions are 
common in India it does not appear that 
the Maharaja was in the habit of having 
recourse to this system. The only instance 
appearing amongst .the vast amount of evi- 
dence tendered in this case, in which’ any- 
thing of the sort was done, is the acquisi- 
tion of an insignificant property at an - 
auction sale in the name of a Raj officer 
who was on the spot and in that case a 
document was afterwards executed by him 
in favour of the Maharaja. The Maharaja 
was undoubtedly under great obligations 
to his Diwan, and that he was fully alive 
to the fact is clearly shown by the evidence 
and by the substantial recognition of his 
services which he conferred upon him on 
many occasions. The parwana itself is 
consistent with a contribution towards a 
scheme in which the Maharaja was not 
beneficially. interested and if the disputed 
word should be read as ayanat it points 
The fact that 
the Diwan himself considered the property 
his own affair andat his own risk is proved 
conclusively by a body of reliable evidence 
whilst there is also much evidence to show 
that the Maharaja himself stated on many 
occasions that he was helping his Diwan 
in a scheme which he did not consider likely 
to be profitable and that he was not himself 
inclined to take up waste land in Burma, 
The manner in which the grant of Rs. 25,000 
is dealt withand-accounted for bythe Diwan 
was different from the method of accounting 
that would have been expected had Burma 
belonged to the Raj. Moreover, although 
up to May 1894, when the Maharaja died, a 
sum of over Rs. 4,000 had been collected as 
the rents and profits of the property, none, 
of this was entered in the Raj accounts, 
It is true thatit was re-invested in develop 
ing the property, but Jai Prakash had no 
authority from the Maharaja, if this was Raj. 
money, to invest it in developing the pro- 
perty in addition to thé Rs. 25,000. When 
the Maharaja stopped further payments the 
first thing we find is that Jai Prakash Lal 
passes orders that all future payments must 
come out of his own pocket. From first 
to last no attempt is made by anybody 
before the present suit is brought to recover 
the property for the Raj, nor is it ever - 
entered in any book or list of properties 
appertaining to the Raj. If this was in 
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fact a benami transaction it was certainly 
- one which the parties most interested were 
taking the greatest pains to conceal from 
third persons, including the Raj servants, 
but there is no evidence whatever that 
would point to any sufficient motive for 
keeping the real facts secret. The Maharaja 
certainly had an object in helping to find 
“an outlet for relief of the tenantry in the 
congested areas, but there seems to have 
been no motive whatever to conceal thefact 
that he had purchased land for this purpose. 
If in fact, as was suggested in argument on 
behalf of the plaintiff, Jai Prakash, after 
the Maharaja’s death, made up his mind to 
take advantage of the money already spent 
by the Maharaja and acquired the lease as 
his own by dishonest methods such conduct 
. was entirely contrary to his previous deal- 
ings with the Raj. Moreover, it could not 
escape the notice of the Maharani that he 
was treating the property as his own and 
she was presumably as much aware of the 
. Teal state of affairs as was her husband 
-before her. And even after Jai Prakash 
Lal's death and when the property was, un- 
doubtedly, avaluable one although she went 
to the length of suing the defendant’ to 
recover the comparatively unimportant pro- 
perty comprised in the ticca leases which 
were shortly about to expire, she made no 
attempt whatever to recover Burma. The 
only evidence of any importance which in- 
dicates a conclusion contrary to that at 
which I have arrived is that of the Maharaja 
of Gidhour, in circumstances which I have 
already described, and the facts connected 
with the Samad speeches and the tenants’ 
address, reports of which were afterwards 
circulated with the Diwan’s sanction and 
assistance. This evidence is to my mind 
quite insignificant when weighed in the 
balance against the other circumstances in 
the case, and is easily explainable. 

My finding on this part of the case makes 
it unnecessary to consider theother points 
‘which were raised on behalf of the appel- 
lant, but out of respect to the arguments of 
the learned Counsel for the appellant and 
Sir Ashutosh Mukherji for the respondent, 
and as this case may go to a higher tribunal 
I propoge to express my opinion upon the 
other main questions which ‘have been 
argued at great length before us. 

The first of the remaining questions to be 
dealt with is whether there wasa settlement 
of the dispute between the plaintiff and the 
defendant in November, 1914. In dealing 
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with this issue about which there is so 
much conflict of evidence it is important to 
see at the outset what, the case of each party 
wasin the earlier stages of the suit and 
before evidence was given. The plaint.is 
naturally silent on the point. Upon this 
issue the eyidence on behalf of the defend- 
ant was taken first and shat on behalf of the 
plaintiff afterwards, the plaintiff himself 
being the last of the witnesses to give evi- 
dence, He had, therefore, every opportuni y 
of meeting the case made on behalf of the 
defendant on this question. 

In the written statement it is pleaded 
that at various dates beginning in Septem- 
ber 1911 the defendant advanced to the 
plaintiff certain sums of money amounting 
in all to Rs. 230,200 (a mistake for 
Rs. 2,21,C00 on certain terms and conditions 
and that a large sum had become due from 
the plaintiff in respect thereof and that in 
November 1914 it was mutually agreed be- 
tween them that the defendant would abstain 
from taking legal proceedings for the re- 
covery of the money and that the plaintiff 
would abstain from taking legal proceed- 
ings in connection with Burma and would 
at a subsequent date, for reason given, 
execute a formal deed disclaiming and re- 
leasing all claims and interests in the 
Burma lands if any. According -to defend- 
ant’s evidence a similar agreement had been 
come to between the parties in the previous 
September, except that on that occasion it 
was not stipualted that a deed of disclaimer 
should be executed, but the defendant be- 
ing anxious that such a deed should be 
signed brought about a further meeting in 
November at which Mr. Sachidananda 
Sinha and others were present when the 
plaintiff again agreed to abstain from taking 
legal proceedings to recover the Burma, pro- 
perty in consideration of the defendant 
agreeing not to sue for recovery of the 
advances made and that the plaintiff al- 
though unwilling to sign the deed at that 
stage agreed that he would do so later 
after the’ Rewa suit was determined and 
within 9 years. The Rewa suit thera 
referred to was a suit which had been 
instituted a few months earlier in August 
1914 by the Maharani of Rewa, the daugh- 
ter of the late Maharaja of Dumraon, to 
recover the Dumraon Raj from the plaintiff, 
An application on behalf of the Maharani 
for the appointment of a Receiver of the 
estate pendente lite had been filed before the 
Oourt alleging that the plaintiff who was 
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then in possession of the Dumraon estate 
was heavily indebted to the defendant and 
others and was wasting the estate. This 
application was .about to be heard. The 
reason assigned by the plaintiff for his 
unwillingness at that stage to grant a 
registered deed releasing his claim to 
Burma was, according to the defendant, 
that an acknowledgment of his debt to 
the defendant might put him in a difficult 
position in view of his counter affidavit 
which he had sworn denying that he was 
indebted to the defendant, moreoverit would 
be dealing with property which might be 
challenged as mis-management. 

The case made by the defendant in his 
written statement is the case he has made 
all along and which his evidence support- 
‘ed. Itistrue that in the written statement 
no mention is made of the earlier agree- 
ment of September 1914 but it is proved 
that in the draft originally prepared this 
earlier agreement was mentioned and treat- 
ed as having bedh merged in the subsequ- 
ent agreement of November, but on the 
advice of Counsel reference to it was con- 
sidered unnecessary having regard to what 
took place in November. This fact is mere- 
ly of importance as showing that the earlier 
settlement is not a new case made by the 
defendant for the first time in his evidence. 

The earliest statement made by the 
plaintiff as to what his case is in reply 
to the plea of settlement is to be found 
in his answers tointerrogatories dated the 
‘22nd January 1920. As the plaintiff had 
intimated that he would not himself give 
evidence upon the main issue in the case 
but claimed his right to give rebutting 
evidenceon the issue of settlement, after 
hearing what the defendant's case on this 
point was, it was clear that there would 
be no opportunity of cross-examining him 
upon the issue of settlement before the de- 
fendant’s case on that point had been closed 
and as there was nothing on the record 
to indicate the fact he relied upon on the 
issue of settlement the defendant was 

‘allowed to issue certain interrogatories for 
his examination on this matter. One import- 
ant witness, for the defendant on the ques- 
tion of settlement, Mr. Sachidananda Sinha, 
in order to suit hisconvenience, had been 
interposed early in the case in January 
when a few of the plaintiff's witnesses had 
been examined on the main issue. During 
‘his cross-examination on the 14th January 
1920 certain questions were put to him 
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of a somewhat vague character intimating’ 
what the plaintiff's case was on the issue 
of settlement. Accordingly the defendant 
applied on the 17th January for leave to 
issue interrogatories on the ground that it 
would conduce to a shortening of the trial 
if the plaintiff was ordered to answer on 
oath the following interrogatories :-— 

1. (a) Did the first defendant make any 
payment to you? 

(b) If so state the different amounts 
so paid and the respective dates 
thereof? 

2. (a) On what terms were the said 
amounts paid; where and when were 
the terms agreed between youand 
the first defendant? g 

(b) Were these terms modifiéd ; if 
so when and what werethe modi- 
fications? 

(c) If it is your case that negotiations 
for compromise between you and 
the first defendant fell through 
state (a) when were the negotia- 
tions started (b) when and why 
did the negotiations fall through? 


The plaintiff was ordered to answer these 
interrogatories. ` | 

It was also ordered that the defendant 
himself should answer the second interro-" 
gatory. 


In his answers filed on the 22nd Janu- 
ary 1920 the plaintiff admitted that the 
amount advanced was Rs. 2,21,200 paid 
during 1911 and 1912. In answer to ques- 
tion 2 (a) he said “Such payments were 
not made on any terms or conditions, or 
as the result of any agreement, nor were 
such sums paid to me as a loan. There 
never was any question of paying interest 
or of repayment. I say that the first 
defendant when he found that I had suc- 
ceeded in the adoption suit in the first 
Court and that I might claim the Burma 
property made these payments to ingratiate 
himself into my favour with the object of 
avoiding any suit with reference to the 
Burma property, or of bringing about a 
settlementof my claim with reference there- 
to. My point of view was that I was taking 
money out of the Burma property to which 
I wasentitled and that I would take into 
consideration such payments if any settle- 


_ment were arrived at subsequently and I. 


further say that the first defendant was 


.well aware of my point of view.” In an-. ` 


swer to question 2 (c) he said “I state that 


> 
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there were various negotiations for .com- 
promise of my claim and they are continu- 
ing up to the present day. Iam informed 
that Lam asked to answer only, with refer-. 
ence to when negotiations commenced and 
what happened at the last time. I say that, 
the first time when negotiations were open- 


ed - was soon after I obtained my decree in. 
As. 


the adoption suit in the first Court. 
regards the last time ifit is meant the 
last time before this suit I state that 
negotiations took place in Rewa in August 
1916 when-the first defendant approached 


the late Maharaja of Rewa for a settle- 
ment of my claim. I say that the said: 


negotiations fell. through as ] demanded 
lands in Burma and the first defendant offer- 
ed to pay only in money instead. If by the 
last time is meant the last time up to date 


I say it took place a short time agoat ` 


Arrah when the Raja of Surajpura who is 
a relation of the first defendant offered me 
certain termson behalf of the first defend- 
ant which I declined to accept.” 


From these answers two points call for’ 


attention. The first is that according to 
the plaintiff's case the advances made to 
him by the defendant were made gratuit- 
ously with the object of either avoiding a 


. claim in respect of the Burma property or 


effecting a settlement and that the plaint- 
iff accepted the money as part of the 


proceeds of the Burma property to which . 


he was entitled, an attitude of which the 


defendant was wellaware atthe time, The, 


second pointis that although there were 
various negotiations for a compromise, of 
the plaintiff's claim to the Burma property 
no settlement of any sort is referred to 


-and the negotiations continued until after 


the present suit was instituted. The first 
allegation in the answers, apart from- the 
fact that it was denied by the defendant, 
would appear to be extremely unconvincing. 
If the defendant wished to avoid a claim for 
the Burma property the last thing he would 


do would be to make over the proceeds of . 


that estate gratuitously to the plaintiff on the 
understanding that they were justly due to 
him. Such a course would involve a definite 
acknowledgment that the plaintiff was the 
rightful owner of the property and how this 
could assist the defendant in bringing about 
a settlement it is difficult to conceive. As to 
the second point we shall see that as the 


case proceeded and a formidable mass of 


evidence was put forward on behalf of the 
defendant on the question of settlement, 


a2 
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the plaintiff's case as appears from the 
suggestions made in cross-examination of 
the various witnesses and finally in the 
evidence given by the plaintiff himself 
varied from time to time and he eventually 
abandoned the case that no settlement had 
been come to.. In factthe case finally made 
by him was that on at least three occasions - 
terms of settlement had been agreed, but 
that the defendant failed to abide by 
them. 

The defendant's answer to the second in- 
terrogatory was to the effect that the ad- 
vances were loans re-payable by the plaintiff; 
that interést was agreed at6 per cent. per 
annum, in or about September, 1911 at 
Damraon and that afterwards in Calcutta 
at the end of November, it was agreed that . 
the plaintiff should repay the loans. 
with reasonable compensation after the > 
termination of the adoption suit then. 
pending on appeal to the High Court. Other- 
wise there was no modification of the terms. 
The negotiations for the séttlement of the 
Burma claim began about July 1914 and ' 
they did not fall through. 

Before examining the evidence whieh- 
directly bears on the question of settlement 
it will be convenient to state shortly what 
the relations between the parties were be- 
fore and at the time when the plaintiff 
established his title to the Dumraon estate. 
During the lifetime of the late Maharaja 
Sir Radha Prasad Singh the plaintiff and 
his family were in poor circumstances 
being dependent upon a small allowance 
granted by their rich relation the Maharaja. 
Jai Prakash Lal during his lifetime and 
after his death the defendant had been in 
the habit of assisting. this poor but aristo- 
cratic family with small sums of money from 
time to time and some letters from the plaint- . 
iff's mother show that she used to rely upon 
the defendant for pecuniary assistance and 
frequently asked for it. The plaintiff has 
made use of these acts of charity to found 
a suggestion that even in those early days 
the defendant was endeavouring to carry 
favour with his family with the ulti- 
mate object of avoiding a claim to the. 
Burma property if ‘the plaintiff should 
eventually succeed to the Raj. He states in 
his evidence-in-chief that neither he nor 
his mother ever asked for such assistance 
but the letters show as clearly as possible 
that this old lady, struggling tomake both 
ends meet on a small and precarious in- 
come, was repeatedly appealing to the, - 
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charity. of the defendant for money to make 
clothes for her children and for other pur- 
poses, They are the ordinary begging 
letters from a lady in distressed circum- 
stances appealing tothe generosity of her 
benefactor. This is only one of many 
suggestions made by the plaintiff as to 
-the interested motives underlying the acts 
of the defendant wifich on examination turn 
out to be based upon no sounder foundation 
than the plaintiff's suspicion. J should not 
have referred to this part of the evidence 
but for- the fact that in the Trial Court the 
plaintiff appears to have endeavoured to 
“make soms capital out of it and to what 
extent it influenced the learned District 
* Judge, who found that the subsequent 
-advances, which formed the basis of negoti- 
ations for a settlement of the Burma dispute, 
: "were made with an ulterior object, it is 
impossible to say. 

. After the defendant's return from Burma 
“in the summer of 1899 an intimacy sprang 


'. up between’ him and the plaintiff. The 


*plaintiff was then a young man of about 19 
years of age, the defendant being some 4 or 
5 years older. About that time the plaintiff 
had conceived the idea of endeavouring to 
establish hisclaim to the Dumraon Raj as 
the next heir of the late Maharaja. He 
appears to have taken the defendant into 
his confidence and sought his advice. He, 
however, was short of funds and his plan 
could not be actually carried out at the 
moment. In June 1899 he began to apply 
to the defendant for small sums. just as his 
mother had previouly done. A letter of the 
10th June asks fora loan of Rs. 25 which. 
he hoped to return in three weeks (Exhibit 
1826). Inthe same year the plaintiff who 
was reading in the Dumraon school went to 
Benares, to join the Hindu College and 
whilst there the defendant made him a 
small monthly allowance which, however, 
was apparently not sufficient for his wants 
.as he is found frequently making further 
requests for pecuniary assistance. - He also 


admittedly received assistance about the. 


same time from Dwarka Nath Mukerji a 
Pleader of Calcutta and from one Chau- 
- dhuri Kalika Prasad Roy commonly referred 
-to as Kalika Chaudhuri with whom he 
became on terms of great intimacy. Both 
these persons seem to have been in his con- 
fidence. Kalika Chaudhuri assisted the 
plaintiff throughout his subsequent litiga- 
tion first against the Court of Wards in the 


adoption suit and afterwards against the 
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Maharani of Rewa. He ‘is described by 
some of the witnesses as the plaintiff's right 
hand man. He wrote most of the plaintiff's 
correspondence for him and acted as his 
private Secretary. He took a prominent 
part in the subsequent negotiations be- 
tween the plaintiff and the defendant for the 
settlement of the Burma claim. He might’ 
have thrown much light upon the matters 
now in dispute but unfortunately he 
was not called as a witness. It appears 
that he and the plaintiff, before the 
present suit was instituted, had differ- 
ences’ of opinion as to the amount that 
should be paid to Kalika Chaudhuri for his 
services, and a law suit ensued. The only 
other persons who figure prominently in the 
story at this period’are Pundit Sheo Narain 
Ojha and Mr. Robinson. The former was 
a friend of the defendant and the spiritual 
guru of his wife. He also became the guru 
of the plaintiff afew years later in 1902. 
He had been in Jai Prakash’s service during 
his lifetime, and after his death he was also > 
employed from time to time by the defendant 
by whom he was paid on some occasions a 
salary and at other times something in the 
nature of a pension although after the year 
1910 he does not appear to have received 
any regular payment. His part throughout ` 
the drama appears to: have been to pour 
oil on troubled waters and whenever differ- 
encés or disputes arose between any of his 
friends or pupils to endeavour to bring 
about a reconciliation, He was also appris- 
ed of the plaintiff's: ambition to establish 
his claim to the Raj. Mr. Robinson was 
the Superintendent of the Dumraon stables, 
a Raj Official who appears to have been: 
won over from his allegiance to his em- 
ployer, the Maharani, by a promise of being 


-oppointed Manager of the Rej at a salary 


of Rs. 1,000 a month when the plaintiff 
should come intohisown. His part appears 
to have been to extract documents or obtain ` 
‘copies of them surreptitiously from the Raj 
sherista and to give information -from the 
enemy's camp as appears from certain 
letters and other documents dated Febru- 
ary and March 1900. Several letters written 
by the plaintiff to the defendant in 1899 
were disclosed by the defendant. They do 
not appear to have any material bearing 
upon the question of settlement except in 
so far as they show that the relations be- 
tween the plaintiff and the defendant and 
his family were such that there would be 
nothing remarkable in the defendant ad- ` 
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vancing, later on, substantial sums of 
money to the plaintiff upon generous terms 
such as could not be obtained in ordinary 
business transactions between money- 
lenders and their, clients. They were put 
in, however,-by the plaintiff and relied upon 
to support the suggestion that the defend- 
ant was at that time endeavouring to 
involve. the plaintiff in litigation with the 
Maharani, and urging him to accept money 
for this purpose, The object of this con- 
duct it was contended was that the Burma 
matter should be lost sight of. This was 
emphatically denied by the defendant and 
these letters clearly show that, so far from 
having the defendant’s money thrust upon 
him, the plaintiff was repeatedly asking 
him for further advances and frequently 
without success.’ Nor is there anything in: 
the evidence except the bare suggestion of 
the plaintiff to show that the defendant was 
endeavouring to foment litigation. The 
defendant was nut at this time on the best 


of terms with the Maharani but he held ` 


from the Raj the leases granted to his 
father, and he did not want to quarrel with 
her, and he had some scruples about assist- 
ing the plaintiff to enforce his claim to the 
Raj. The plaintiff also, who was mainly 


dependent upon the bounty of the Maharani, © 


was anxious that his intention of asserting 
his claim to the estate should not be pre- 
maturely disclosed, and a certain amount of 
secrecy appears to have been maintained to 
prevent his intentions from becoming 
known. This secrecy is also made use of 
by the plaintiff for suggesting through his 
Counsel in cross-examination that it was 
the defendant who wished the matter kept 
secret and that he was all along surrepti- 
‘tiously endeavouring to foment litigation 
between the plaintiff and the Raj in order 
“ that Burma might be forgotten. It is 
. abundantly clear, however, from the corres- 
pondence in 1900 that the plaintiff and his 
intimate friend Kalika Chaudhuri so far 
from being thrust into litigation by the de- 
fendant were doing all in their power to 
prepare a case with some secrecy without 
always disclosing their plans to the defend- 
ant. . They hoped no doubt to secure his 
active assistance but they were not very 
sure of the extent to which he could help 
the enterprise. They also seemed to think 
he might want the post of Manager if the- 
plaintiff succeeded and this would not suit 
Robinson. The plaintiff left Benares at 
_ the end of 1899 and went to reside in 


. 
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Calcutta where he remained until 1902. 
During this time he saw little of the de-. 
fendant but he had sufficiently developed 
his case to be able to. enlist the active 
support of money-lenders who were willing 
to finance him. A plaint was actually pre-. 
pared but was not served partly for lack of- 
material documents and partly because he 
was -advised that during the Maharani’s 
lifetime he could not succeed. ; 
Nothing moreof any importance happen- 
ed until after 1907 when the Maharani died 
having adopted ason on her death bed.. 
The Court of Wards then took possession 
of the estate and the plaintiff two years 
later having obtained assistance from money- 
lenders on somewhat onerous terms institut- 
ed his suit challenging the adoption and 
asserting his right to succeed to the Raj 
as the next heir. It is admitted that the 
defendant although he remained on friend- 
ly terms with the plaintiff did not assist 
him financially in his suit in the Trial 
Court, and this was afterwards made a 
subject of grievance by the plaintiff. In 
August 1910 the plaintiff obtained a decree 
from the Subordinate Judge in his favour. 
An appeal from this decree was filed on 
behalf of the Court of Wards and in order ` 
to get possession of the property the plaintiff 
had to find security. He also required 
money to defend the appeal. For this pur- 
pose he approached Raja Moti Chand, a 
mahajan of Benares, who agreed to de- 
posit the security that might be required 
to enable the plaintiff to obtain possession 
and to advance him the necessary funds 
for resisting the appeal to the extent of 14 
lakhs of rupees. His terms were onerous. 
He was to be re-paid four times the amount 
of cash advanced and stipulated that he 
should have complete control over the 
management of the property by appoint- 
ing his own Manager when possession 
should be obtained. By the end of Sep- 
tember 1911 Moti Chand had advanced 
to the plaintiff in cash a sum of Rs. 70,000 
under the agreement and had signed a se- 
curity bond for a much larger amount to 
enahle the plaintiff to obtain possession. 
There was some trouble between the plaint- 
iff and Moti Chand on the question of his 


“having tontrol -over the estate and the 


plaintiff appealed to the defendant to help 
him financially in his troubles. At first 
he did not agree but at the end of August 
and up ‘to the middle of September he 
advanced certain sums.to the plaintig 


£00 


amcunting in all to Rs. 60,0C0. Jt is the de- 
fendant’s case that the plaintiff premised 
tore-pay this money when he could arrange 
for another financier and that he agreed 
to pay 6 per cent. interest. Thedefendant 
had some scruples about financing the 
plaintiff in a suit in. which the Court of 
‘Wards was the defendant and he consult- 
ed some of his friends and Mr. Jobnston 
the Collector of Arrah as to the propriety 
of advancing money to the plaintiff to fight 
the Court of Wards, a Government Depart- 
ment. Mr. Johnston’s view was that there 
was no impropriety in it as the plaintiff 
would otherwise get into the hands of 
mahajans who would claim a large interest 
which might ultimately involve the Dum- 
Taon estate in financial difficulties. Mr. 
Johnston was called as a witness and has 
corroborated the defendant's story showing 


that he asked him whether he might with. 


propriety lend money tothe plaintiff. The 
only materiality of his evidence is to show 
that the money advanced at this time was 
a loan which, the defendant expected to 
recover back and not, as the plaintiffs case 
is, a mere advance of monies on account of 
Burma which both parties knew the plaint- 
iff was entitled to have. In November 1911 
the defendant and the plaintiff were both 


in Calcutta and they had, an interview at. 


No. 3 Hastings Street at which the plaint- 
iff's Solicitor Dhanu Lall Agarwala and his 
Counsel Mr. P. R, Das were present. Kalika 
Chaudhuri wasalso one of the party. Ques- 
tions of finance were there discussed. It 
appears that owing to the differences be- 
tween the plaintiff and Moti Chand the 
latter was threatening to withdraw his 
security and the plaintiff, according to the 
defendants evidence was very anxious 
that the defendant should take Moti Chand’s 
place,pay him off the money he had already 
advanced and finance the plaintiff in his 
appeal. Both the plaintiff and the defend- 
ant have given their account of this 
meeting and Mr. P. R. Das, afterwards Mr, 
Justice Das of the Patna High Court, has 
“also given his version of what took place. 
In the end the defendant according to his 
account somewhat reluctantly agreed to 
finance the plaintiff and undertook to pay 
off Moti Chand the amount he had already 
advanced. The defendant wanted to get a 
substantial return by way of interest. He 
also wanted to know how much money 
would eventually be required to prosecute 


the appeal and some discussion took place 
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as to the amount of Counsel's fees that 
would be required, Mr. Agarwala, the at- 
torney, saying that this would be saltis- 
faciorily arranged by him. After consider- 
able discussion in which the defendant was 
assured that the Maharaja had a very gocd 
case and there was no danger of losing his 
money it was agreed that the Maharaja. 
should re-pay the sums advanced with 
reasonable compensation after the appeal 
should be decided and that hewould execute 
a bond for the return of theloans advanced 
after Moti Chand had been paid off and 
the Counsel's fees paid, At this discussion 
the Maharaja asserted his claim to assist- 
ance from the defendant on the ground that 
the defendant owed everything he.had to 
the Raj and that it was only by the assist- 
ance of the Raj that he had acquired his 
Burma property. In pursuance of this agree-: 
ment the defendant on the 26th November, 
1911, paid off Moti Chand the amount then: 
due tohim and at subsequent dates ad- 
vanced further sums to the plaintiff to carry 
on the litigation until the appeal was com- 
promised in May, 1912. After that date two 
further sums were also advanced for 
Counsel's fees the last being in January, 
1913. These sums including the Rs. 60,C00 
advanced before November, 1911, amount- 
ed to Rs. 2,21,200. Itis the plaintifi’s case 
that these sums were advanced without any 
agreement, or without any terms as to re- 
payment or interest, and that the defend- 
ant's motive was to gain fayour with the 
plaintiff sothat he would not pursue his 
claim for the Burma property. It was a sort 
of sop to cerberus. Infact he says in his 
evidence that he accepted the money under- 
standing it to be income from Burma which 
was justly due to him. He denies that 
there was any agreement at the meeting in 
Hastings Street in the beginning of Novem- 
ber, 1911, to re-pay the advances with 
reasonable compensation. In cross-examina- 
tion he admits that he never communi- 
cated his views on this subject to. the 
defendant nor did the defendant ever gave 
him to understand that the money was 
being advanced as the proceeds of the Burma 
property or that it was justly due to him. 
He denies, however, that there was any. 
agreemert to pay back the money with com- 


' pensation at the Hastings Street meeting in 


November. Most of those who were present 
on that occasion sre now dead but Mr. 
Justice Das who was at that-time one of the 
Couneel for the plaintiff and who was pre- 
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Sent has given his version. Hs daposes 
that when he went into the room a haated 
discussion was going on between the plaint- 
iff and the defendant and Kalika Chau- 
dhuri and Dhanu Lal Agarwala, The de- 
fendant was saying that it would be diffi- 
cult for him to finance the whole appeal 
unless Counsel’s feés were reasonable and 
the Maharaja was reminding him of all that 
he and his family owed to the Dumraon 
Raj. He says he cannot remember all the 
details of the conversation but the defend- 
ant did ask when the money would be 
returned to him. The Maharaja got some- 
what angry and said he would get the 
money with reasonable compensation as 
soon as the litigation came to an end either 
inthe High Court or the Privy Council. 
I have no hesitation in accepting Mr. Justice 
Das’s evidence upon this matter and if that 
was the effect of the conversation it is quite 
clear that these advances were intended as 
a loan.. The learned Judge for reasons 
which, with respect to him, I am unable to 
appreciate, considers that this evidence does 
not seriously affect the question of the 
- nature of the advances and he further thinks 
that it would be difficult for the witness 
| during the discussion which took place to 
fix any particular person with any parti- 
cular statement, The witness said” quite 
clearly that the Maharaja made this state- 
ment and that he was somewhat angry at 
the time although with regard to other 
. statements he was not very sure whether 
they were made by Kalika Chaudhuri or by 
the plaintiff. Even if the statement was 
made by Kalika Chaudhuri on the Maha- 
raja's behalf and acquiesced in by him it 
comes to the same thing. The statement 
was undoubtedly to the effect that the 
money would be returned with compensa- 
tion after the litigation. If this was the 
nature for the conversation it entirely des- 
troys the plaintiff's suggestion that the 
money was a paymentin advance on account 
of Burma for in that case there could be no 


question of re-payment with or without. 


compensation. 

Regarded from another point of view it 
would appear very difficult to arrive at the 
conclusion that these were payments in 
advance on account of Burma and justly 
due to the Maharaja. If that were the case 
it is clear that when the dispute arese as to 
the plaintiff's right to the Burma property 
the defendant would have no basis for 
negotiations. He could hardly claim. to set 
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off ths33 alvances against the plaintiff's 
claim to resover Burma if he had paid ‘the 
money as instalments of what was in fact 
ue. ; 
The learned Judge was impressed by the 
fact that the terms of the transaction were 
very unbusiness-like. The amount ofinterest - 
was left indeterminate and there, was‘ ho 
security given for the advance. “The de- 
fendant, who was at that time in a pròsper- 
ous financial position, owing to the sticcess 
of the Burma venture, says that his: main 
idea was to help the plaintiff, It was 
business and help combined,’ business 
and friendly regard, and the Maharaja 
was in trouble. He considered -also that 
he himself owed much to the Raj and that 
there was no serious chance of losing the - 
money. Jtis true he considered the adop- 
tion to have been valid but as against this 
it must be remémbered he was at that time 
the plaintiff's close personal friend. Before 
leaving this part of the case I ought perhaps 
to mention that it was suggested in the 
cross-examination of the defendant and in 
the plaintiff's evidence. that the defendant, 
in undertaking to pay off Moti Chand and 
to stand surety in his place, was really 
endeavouring with some ulterior purpose 
to step into Moti Chand’s shoes as surety 
and thus get some control over the estate. 
How defendant hoped to benefit himself by 
such a course I do not appreciate but the 
suggestion appears to me to be entirely 
negatived by the evidence of Moti Chand 
himself. It appears that Moti Chand 
entered into two agreements with the 
Maharaja, one to finance him in the litiga- 
tion to the extent of 14 lakhs of rupees and 
the other to stand surety for the Maharaja . 
to the extent of 17 lakhs, a condition im- 
posed by the Court to enable the Maharaja 
to get possession of the property. Moti 
Chand had stipulated that when possession 
was given he should be allowed to appoint 
his own nominee as Manager of the estate 
and that.he should have full control of the 
management, a condition which was agreed 
to by the Maharaja. After he had signed 
the security bond and when possession was 
ordered the Court refused to allow the ap- 
pointment of a new Manager in place of 
Mr. Wilson with the result that Moti Chand 
who had up to that time advanced a sum of 
Rs. 70,009 was refusing to advance any 
more and was proposing to withdraw from 
his suretyship. The defendant when he 
undertook to finance the plaintiff undertook 
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also to endeavour to persuade Moti Chand 
to continue as surety and, if he should fail, 
then to take his place as surety, The 
suggestion was that so far from endeavour- 
ing to persuade ‘Moti Chand to continue, 
he had in’ fact tried to persuade him to 
retire. This was merely another of the 
plaintiff's suspicions based upon no evi- 
dence and in fact the evidence of Moti 
Chand shows clearly ‘that the defendant 
tried to persuade him to continue as surety 
and to settle the differences existing be- 
tween Moti Chand and the plaintif. I am 
satisfied that the advances were made as 
loaris and not as payments to the Maharaja 
on account of the proceeds of the Burma 
property. 
. _ I may now proceed to deal with the evi- 
dence relating to the actual settlement 
alleged by the defendant. The monies 
“which were advanced by various payments 
between September 191l and January 1913 
would be barred by limitation within three 
_ years from the respective dates of the 
advances. As the adoption suit had been 
.compromised in the Appeal Court in May 
1912 and no attempt had been made to 
refund the money two years later, the de- 
fendant, according to his case, began to 
suggest that asettlement should take place. 
The effect of this upon the Maharaja can 
best be described by reference to a letter 
written to the defendant by Sheo Narain 
_ Ojha on the 3lst March 1914. In that letter 
he describes an interview he had with the 
. Maharaja shortly before, when the Maharaja 
had been very angry at having received a 
notice demanding the money, and said that 
he would ruin the defendant asserting that 
he had dishonestly taken his property worth 
80 lakhs of rupees and that it rightly belong- 
ed to Dumraon, When Ojha pointed out 
to him that the money had been lent on the 
understanding that it should be returned 
he again got very angry. Next morning he 
“saw him again when Kalika Chaudhuri was 
present and both of them asked him to get 
the matter compromised and in somewhat 
quaint language he advised the defendant 
not to pay a single picé and to realise that 
which he has already paid. When the 
Maharaja had retired Kalika Chaudhuri 
suggested that the matter should be com- 
promised on payment of Rs. 2,00,000 more 
and that he might get it finally settled. 
Ojba replied “How many persons should be 
paid. Will the minor have to be paid as 
well as Babuiji. What can I do. Nota 
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single pice can be got through me.” The 
minor and Babuiji refer to the Maharani'’s 
adopted son and her daughter, the Maha- 
rani of Rewa, who also was at that time 
contemplating a suit against the plaintiff 
for possession of the Raj. In another inter- 
view, the letter continues, the Maharaja said 
“You are the guru. You should do good. 
to the Raj. The suit should not be brought 
up to September. He should not sue for 
the money,” and he adds that he (the Maha- 
raja) thinks thereafter the suit would be 
barred by limitation. On the 6th August 
1914 a suit was instituted by the “Maharani 
of Rewa claiming the Dumraon estate from 
the plaintiff. Onthe lith September 1914 
an application was made on behalf of the 
Maharani for the appointment of a Receiver 
of the estate pendente lite, the petition 
pointing out that the Maharaja was indebt- 
ed to various people including the defend- 
ant to whom he owed 3 to 4 lakhs of rupees. 
The Maharaja then sent for the defendant 


. who went to Dumraon about the end of the 


month. He was there for severel days 
and had talks with the Maharaja who 
was anxious- to come to some settle- - 
ment so that he might not have to pay 
back the money advanced. He was at 
the same time setting up his claim to the. 
Burma property and threatening litigation 
unless some terms were come to. The de- 
fendant according to his case after consult- 
ing his friends decided that to avoid the 
expense of litigation it was advisable to 
accept the Maharaja's terms and settle with 
him, and he states that the Maharaja and 
he agreed that the defendant should give 
up his claim to the money and the Maharaja 
should give up his claim to the Burma pro- 
perty. This agreement he says was arrived 
at, at the end of September or early in 
October. No one else was present when 
the settlement was come to. In the follow- 
ing month the Maharaja filed a counter- 
affidavit in the Rewa case in answer to the 
application for a Receiver in which he 
denies that he owes or has incurred debt 
from the defendant amounting to 3 or 4 


lakhs of rupees and states that he does not `` 


owe him any sum or sums whatever. It is 
true that he had not borrowed sums from 
the defendant at any time amounting to 3 
or 4 lakhs and if their differences had been 
settled in September, as the defendant 
alleges, it was also true that he did not, 
when the affidavit was made, owe him any 


sum. The affidavit, however, is consistent 
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‘with the plaintiff's case that the sums re~ 


ceived from the defendant were not loans, 
but, as I have already found, the advances 
were re-payable, and when he made his 
affidavit the plaintiff, could hardly have 
thought otherwise. Shortly afterwards the 
plaintiff and the defendant had some fur- 
ther talk but it does not appear that the 
plaintiff was asked. to execute any docu- 
ment on that occasion. -The defendant, 
however, was anxious that a deed of release 
should be executed by the Maharaja. He 
took legal advice about the matter and 
was advised that rio ‘release could be 


executed while the Rewa suit was pend-’ 


ing. He was so advised by Rai Bahadur 
Purnendu. Narayan Sinha, a Vakil of 
this Court (See Ex. Z-2167). He also con- 
sulted Dr. Satish Chandra Banerji, Vakil 
-of Allahabad, who said a written agree- 
ment incorporating the terms agreed 
upon could be drawn up without regis- 


_ tration, A draft was prepared by him and 


was afterwards sent to Mr. S. R. Dasin 
. Calcutta who made certain alterations. An 
interview was then arranged between the 
plaintiff and the defendant and Mr. Sachi- 
dananda Sinha, a Barrister practising in 
Patna. What happened at that interview 
is described in the evidence of the 
defendant and of Mr. Sinha. According 
to the defendant the agreement which had 
been prepared was discussed between Mr, 
Sinha and the Maharaja, the drafting of 
each paragraph being discussed and some 
alterations were made in the drafting. 
These were written out by Mr. Sinha and 
they have been produced in evidence. The 
Maharaja was not anxious to sign a 
document. whilst the Rewa suit was still 
pending. He told Mr. Sinha that the settle- 
ment was final and everything had been 
definitely agreed to and it did not matter 
-whether the agreement was reduced to 
writing or remained an oral agreement, but 
that when the Rewa suit was over he would 
execute the deed of release whenever it 
would be required and a limit of 9 
years was fixed. Mr. Sinha advised the 
defendant that it would make no differ- 
ence in law and he agreed to that course. 
The defendant says the Maharaja told 
him that he had denied his debt in his 
affidavit in the Rewa matter because of 
the previous settlement. The evidence of 
Mr. Sinha, who was a friend of both’ the 
parties, corroborates that of the defendant. 
He says that at the interview with the 
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Maharaja he asked him if the defendant's 
statement was correct that they had arrived ` 
at an amicable settlement of the dispute 
about the Burma property. The Maharaja 
said it was correct and he did not think it 
was hecessary for him to execnte any 
document at all, but added that inasmuch as 
the defendant was insistent about the 
document he had no objection to discuss- 
ing a draft with a view to its execution 
provided it met with acceptance. He would 
not signit that day but on the following 
morning he said “I have already told you 
and told Hariji repeatedly that we. have 
settled the matter. I have foregone my 
claim to the Burma property and he hag 


‘foregone his claim to the money, he has 


paid me from time to time. There is 
nothing further which requires to be done 
so far as he is concerned, Hariji is, how- 
ever, needlessly anxious about obtaining a - 
document for which there is no occasion 
whatever”, and he added that he had 
advised his lawyers not toshow the amount 
received from Hariji as debts in his affidavit 
in the Rewa case because they had agreed 
to treat that sum as consideration for the 
settlement, and that ifhe were then called 
upon to execute this document admitting 
the receipt of these sums from the defend- - 
ant he would be putting himself in an 
awkward position and he asked Mr. Sinha 
as acommon friend not to insist on the 
document but said that after the Rewa 
suit was overhe would be glad to execute 
not this document but a deed of release 
or relinguishment at any time. In addition 
to Mr. Sinha, Mr. Justice Das has deposed 
that at an interview he had with the 
Maharaja at the end of 1914 or beginning 
of 1915 the Mabaraja told him that the 
matter with Hariji had been completely 
settled between them, Hariji having given 
up his claim to the money which he had 
advanced and the Maharaja having given 
up his claim tothe Burma properties, Sir 
AliImam, at that time a member of the 
Viceroy’s Executive Council, was also called 
by the defendant and describes a con- . 
versation .he had with the plaintiff at 
Simla, He was not very certain about the 
He did not remember the exact 


from the Maharaja that the differences 
between him and the defendant had been 
settled and he expressed his satisfaction at 
the result. He says, “I understood that the 
Maharaja Bahadur was laying claim to the 
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title in the Burma property and that his 
claim and the money claim of the Rai 
Bahadur (defendant) against the Maharaja 
were two counter-claims and that by 
the settlement of the differences between 
the Maharaja Bahadur and the Rai Bahadur 
each had foregone his respective claim”. 

It will be seen from what I have said that 
there was a formidable case on the ques- 
tion of settlement deposed to by the defend- 
ant and corroborated by Mr. Sinha and 
supported in its main features ‘by two other 
independent and eminently respectable 
witnesses. It is, therefore, necessary to 
consider with some care how this case was 
met by the plaintiff. In answer to the 
evidence of Sir Ali Imam, the plaintiff 
admits that in conversation with him at 
Simla Sir Ali Imam enquired if it was 
true that the dispute between him and the 
defendant had been settled and he said in 
reply that the defendant had helped him 
very much in the matter of compromise in 
the adoption appeal and had also advanc- 
ed money “and there will be no fight 
between me and him”. He puts this con- 
versation, however, as having taken place 
in May or June 1913: before the alleged 
settlement, and he explains- his optimistic 
attitude on that occasion by saying that 
before that date certain proposals had been 
made on behalf of the defendant for a 
settlement although he had to admit that 
these had been definitely declined by him. 
These proposals were denied entirely by 
the defendant and the plaintiff's own evi- 
dence seems to show that Sir Ali Imam 
at all events did not regard what was then 
said as a mere expression of the hope ofa 
settlement because the plaintiff says that in 
reply he expressed great joy saying that 
both were his friends. Moreover it seems 
hardly possible that this talk could have 
taken place in 1913 because we find Sir 
Ali Imam writing to the defendant on the 
21st September 1914 saying he was sorry to 
learn that the defendant's affairs had not 
yet been arranged and settled to his satis-. 
faction and assuring him of such assistance 
in the matter as lay in his power. The 
` plaintiff was in Simla in October 1914 and 
it seems much more likely that the inter- 
view between him and Sir Ali Imam took 

place then. It could hardly have been 
before the 21st September 1914 in view of 
‘Sir AliImam’s letter of that date. In any 
case Sir Ali Imam’s evidence is not explain- 
ed by the plaintiff's statement that he 
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merely said there would be no fight. - Sir 
Ali Imam.could not, from such a statement, 
have obtained the impression that the 
terms of the settlement were the giving up 
of mutual claims. It was not suggested in . 
the cross-examination to Sir Ali Imam 
that the plaintiff had merely said there 
would be no fight. I do not think the 
plaintiff has satisfactorily explained: the 
evidence of Sir Ali Imam. 

Next the plaintiff endeavoured to: deoount 
for the evidence of Mr. Justice Das who in 
addition to his account of the interview 
at Hastings Street in November 1911 when 


‘the terms of the loan were arranged, had 


also deposed that he saw the Maharaja at 
his Chambers in Hastings Street at the end 
of December 1914 or the beginning: of 
January 1915. He fixed the date by refer- 
ence to another suit brought by Mr. Robin-. 
son against the Maharaja which was 
then pending. That suit was going on 
in the early part of January, that 
is after the November settlement alleg- 
ed by the defendant. Mr. Justice Das 
stated that at that interview the Maharaja 
had distinctly stated that the differences 
between himself and the, defendant had 
been settled upon the terms of each giving 
up their respective claims. This evidence 
came out in his re-examination. The wit- 
ness had given no proof to either side and it 
was not known apparently, how much he 
knew of the details ofthe dispute. As this 
evidence, which came out in re-examination, 
introduced new matter the plaintiff's Coun- 
sel asked the Commissioner for an adjourn- 
ment to enable him to get instructions from 
his client and to be allowed to cross-ex- 
amine further upon the evidence. After an 
adjournment of several days the only ques- 
tion put by the plaintiff's Counsel on this 
evidence was the following :— 

“Q.—I putitto you that the plaintiff's 
case is that he never had any interview with 
you or any conversation with you at No. 3 
Hastings Street about the time when Mr, 
Robinson's case was pending in the Caleutta 
High Court and that he never met you any- 
where between May or June 1912 and Sep- 
tember or October 1918, Will you deny it? 

A,—IJ absolutely deny it.” 

At the time when the interview spoken 
to by Mr. Justice Das took place he was a 
Barrister practising in Calcutta and had 
been briefed on behalf of the Maharani of 
Rewa in her suit against the Maharaja. The 
Maharaja complained that Mr, Das, who 
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had appeared for him in the adoption suit, 
‘was NOW appearing against him in the Rewa 
‘case. Mr. Das’s reply was to the effect. that 
. ‘he felt no personal obligation as the Maha- 
raja had put him in a financial difficulty by 
not paying him his agreed fees’ and he no 
longer felt any enthusiasm for his work and 
-he pointed out to the Maharaja that he had 
broken his promises all round so that no 
one who helped him in the beginning-would 


believe his word or help him now, and turn- 


ing to the affidavit which the Maharaja had 
filed in the Rewa suit, and which was be- 
fore him, he pointed out that he even de- 
‘nied that he had borrowed money from the 
- defendant although Mr. Das knew he had 
advanced him a large sum. It was in reply 
to this that the Maharaja said that he had 
settled with the defendant.who gave, up his 
money claim whilst he, the Maharaja, had 
given up his claim to Burma. Now this 
evidence, at all events in so far as it de- 
scribes the state of affairs existing between 
the Maharaja and others who had helped 
him in his adversity, is corroborated by the 
fact that both Kalika Chaudhuri and Mr. 
Robinson- had quarrelled with him and had 
sued him to recover money. said to be due 
to them for their services, Mr. Das also 
felt some resentment towards the Maharaja 
owing to his conduct in the matter of fees. 
He had not kept his promise, and the wit- 
ness pointed out that his promises were 
nob reliable. The affidavit in the Rewa 
case was in front of him which remind- 
ed him that he had again, apparently, 
denied an obligation which Mr. Das 
thought at that time was still subsist- 
ing. It seems to me tobe just the sort of 
conversation which, in the circumstances, 
might have taken place. Let us see how it 
is met by the plaintiff. The answer to this 
evidence put forward by the plaintiff in the 
cross-examination of Mr. Das, after an ad- 
journment to get instructions, was a complete 
denial of any such interview or of any meet- 
ing. between 1912 and 1918. Mr. Das was 
examined in June 1919, The plaintiff -was 
examined a year later. When he gave his 
evidence he put forward an entirely different 
case from that suggested in cross-examina- 
tion. He admitted that there was an in- 


terview with Mr. Das at 3 Hastings Street, 


but he put it at the end of August 1914 and 
said that shortly before that, about the 
middle of August, a settlement had been 
_ come to between Sheo Narain Ojha acting 

on behalf of the defendant and himself, 


HARIHAR PRASAD SINGIT V. KESHO PRASaD SINGH, 


“the whole consideration for the 


505 


The proposal came from Ojha and was 
accepted by the plaintiff to the effect that 
the defendant in addition to the advances 
made should pay a further sum of 2 lakhs . 
of rupees, and the plaintiff should give up . 
his claim to Burma, and he admits that at 

the meeting with Mr. Das, according to him . 


‘in August, he stated that the Burma dispute 


had been settled. If the meeting was. in 
August the settlement referred to by the 
plaintiff could not, of course, be that alleged 
by the defendant in September, or Novem- 
ber and must have been a settlement which 
the plaintiff then for the first time put for- 
ward as having taken place in August, If 
there was such a settlement it .is strange 
that it was not mentioned in the answers to 
the interrogatories, and it is still more 
strange that it was never suggested. in 
cross-examination to the defendant, who 
was examined in March 1920 and afterwards 
re-called for further cross-examination in 
June 1920 about a month before the plaint- 
iff gave his evidence. Moreover, if the in- 
terview was in August Mr, Das could not 
have referred, as he says he did, to the 
affidavit in the Rewa suit which was not 
filed until the following November. The 
learned Judge did not accept the plaintiff's 
evidence that the interview with Mr. Das 
took place in August, and I consider that 
he could hardly have come to any other 
conclusion. The learned Judge, on the 
other hand, for reasons which, again, I am 
unable to appreciate, did not consider that 
much weight should be attributed to the 
evidence of, Mr. Justice Das. He considered 
that the admission made by the plaintiff 
on that occasion was aretort to stinging 
words and had no claim to be regarded 
asan admission. Ib was a mere incident, 
casual, accidental, and that it could not be 
taken as answering the question whether the 
surrender of the claim for the money was 
surrender 
of the claim to Burma. He further 
thought that the witness himself could not 
have regarded the matter as of much, im- 
portance because he had refused to make 
any statement before giving his evidence, 
and this part of the evidence was only 
brought out in re-examination, The ques- 
tion is not whether the witness attached 
importance to the evidence but whether 
the evidenceis to be accepted as true, and 


having” regard to what has already been 


said as to the manner in which the plaint- 
iff attempted to meet this evidence I have 
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no hesitation in accepting the statement of 
Mr. Justice Das as accurately representing 
what took place. 

The’ plaintiff has denied the agreement 
_ -in September.alleged by the defendant and 
with regard to the Sinha interview in 
. November:his‘case is, not that no agreement 


at all was come fo, but that an entirely 


different agreement from that alleged by 
the defendant and Mr. Sinha was arrived 
at. Before dealing with his evidence, 
-however, it is instructive to see -how the 
matter was dealt with.in the cross-exami- 
nation of the defendant and of Mr. Sinha. 
In January 1920 when Mr. Sinha was examin- 
ed the only suggestion put to him as to 
what the Maharaja’s case was, appears to 
have been thatthe agreement was not final 
and, therefore, he would not. put his 
signature to the document. When the 
defendant was examined in March the same 
year the only suggestion put to him as tothe 
plaintiff's account of the November agree- 
ment was that the plaintiff did not admit 
that there was any agreement in November. 
In June 1920 both Mr. Sinha and the defend- 
ant were re-called for further cross-exami- 
nation at the plaintiff's request. On that 
occasion: it was put.to Mr. Sinha that 
on the first day of the November inter- 
‘view some discussion took place with regard 
to dispute between the plaintif and 
the defendant about the mokarrari leases 
which the: defendant held from the Raj 
and whichthe plaintiff was contending he 
was not entitled to. Mr. Sinha'’s answer 
was that no reference was made to the 
mokarrari property, or any other matter, 
except the Burma dispute on the first day. 
The Burma dispute was settled or rather 
acknowledged to have been previously 
settled and the only question was whether 
a document should,be signed or not. That, 
according, to Mr, Sinha, was all that took 


place on the first day. On the second day 


the Maharaja having taken time to consider 
whether he would sign the document or 
not, and having asked Mr. Sinha to 
persuade the defendant not to press for it, 
the question of the mokarrari property 
was discussed. The defendant himself 


suggested that as they were there they. 


might as well settle the question of the 
mokarrart leases. The plaintiff, since he 
had obtained possession of the Raj, had 


refused to accept the rent of the mokarrari. 


leases ‘amounting to Rs. 5,300 per annum 
and was contemplating a suit for the re- 
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covery of the property. There was about 
4 years back rent due. Hesaid he had no 

objection to settling the matter but he 

could not dò so by merely accepting the’ 
rent in arrear. He said that he was in 

financial difficulties and wanted money and 

would not settle this matter until he gota 

substantial nazarana. Mr. Sinha said there 

was considerable haggling about this 

matter, Figures were gone into and the 

impression Jeft on Mr. Sinha’s mind was 

that the defendant was willing to settle 

this matter by payment of a sum of about 

Rs. 75,000 or Rs. 80,000. The Maharaja 

wanted. more, but he did not think that 

any figure was ultimately settled. His evi- 

dence was to the effect that the discussion 

about the mokarrari properties arose after 

the whole question of Burma had been 

settled and on the following day. It was 

put to Mr. Sinha that after a great deal of 

haggling the defendant ‘had agreed to pay 

a further sum of Rs. 1,20,000 in considera- 

tion of all disputes, both as to Burmaand . 
mokarrari, and thatthe money should be 
paid within a few days. This suggestion 
Mr. Sinha emphatically denied.- He said 
with regard to the Burma matter there was 
no question of paying anything over and 
above what had already been advanced. 
It was also suggested to Mr. Sinha that the 
Maharaja had agreed to return certain 
papers’ in his possession. connected . with 
Burma when everything was settled and 
the money paid. These -papers were men- 
tioned but Mr. Sinha's account was that the 
Maharaja said he would have asearch made 
for the papers and he would later hand 
them over to the defendant or the defend- 
art could send for them. 

When the defendant was re-called on the 
14th June, for further cross-examination he 
stated that after the Burma matter was 
settled he agreed to pay a sum of money 
to the Maharaja on-account of the mokarrart 
that he offered to paya sum of Rs. 80,000 
and this sum was actually tendered a few 
days later but the Maharaja did not take it. 
He denied that it had been agreed to pay 
Rs. 1,20,000. The following question was 
put’ to him by the plaintiff's Counsel:— 

“Q.—I put it to you that it was Rs. 80,000 
the previous 
occasion, that is Rs. 25,000 and interest 
and Rs. 40,000 for the mokarrari, the total 
Rs. 1,20,000. 

A.—It was not like that. I dispute that 
it was Rs.1,20,000, I did not agree to pay 


. later.” 
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Rs. 1,20,000 immediately. I offered Rs. 80,000 
in a few days”. $ 

The defendant then stated that a few days 
later he got the Rs. 80,000 from the Bank 
and took the money accompanied by the 
-Bank Manager to the Maharaja’s house. He 
tendered it and asked for a réceipt for the 
moxarrari rent. The Maharaja said “Put 
it in deposit. You will get the receipt 
Pending the receipt, however, the 
defendant retained the money but although 
he kept it by him for a few months-and 
reminded the Maharaja about it nothing 
further happened. A further question was 
put to the defendant thus:— 

“Q.—I put it to, you that it was settled 
as the basis of agreement that on your pay- 
ing Rs. 1,20,000 the Maharaja would re- 
cognise your mokarrari and give up the 
Burma claim. : 

A.—It isnot so. f 

Q.—And further that on such payment 
the Burma papers would be returned to 
you. 

A.—lIt is not so, 

Q.—And that the*Maharaja wouldiexecute 
a proper document. 

A.—Certainly not., 

_ Q.—And that you would help the Maharaja 
in the Rewa suit with documentary and 
other evidence and try to bring about a 
settlement. This was mentioned though not 
made a term. ` 

Q.—No.” 

; To explain the first of the above ques- 
tions I ought to state that it had been put 
to the witness that at the previous inter- 
view at the end of October or beginning 
of November it had béen suggested that 
the defendant, in addition to the advances 
already made, should pay back the Rs. 25,000 
advanced by the late Maharaja for the 
Burma property, together with interest up 
to date and thata calculation had been made 
resulting in a totalsum of Rs. 80,000. The 
defendant said there was no such discussion 
at that time but that the Maharaja had 
demanded this money in March or April 
1914. It will be seen from the above that 
the suggestion put tothe defendant was 
that the Burma and the mokarrari mat- 
ters were dealt with together and were 
yettled on the basis of the defendant paying 
Rs. 1,20,000 for both Burma and mokarrari, 
Rs, 89,000 being for the Burma matter and 
Rs. 49,090 for the mokarrari, 

When the plaintiff was called in July he 
said that aftersome preliminary discussion 
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he stated he had no objection to settle. 
ment being arrived at. Mr. Sinha then sug- 
gested that it should be settled on payment 
of Rs. 1,20,000. The plaintiff then said that 
ithad previously been settled at Rs, 2,00,000. 
Mr. Sinha pressed him very hard and then 
he accepted ai Rs. 1,20,000. The defendant 
then said ‘that if he made this arrangement 
about Burma his title would become weak 
and why should not the money be taken 
and his mokarrari be recognised. On this 
the plaintiff said he had no objection but 
he should get the money at once. Mr. Sinha 
then said “why not put your signature on 
this paper and get the matter cleared off." 
The plaintiff said he would give a reply 
next day. The plaintiff on being asked 
to put his signature to the document said 
that as longas the entire money was not 
paid he would not put his signature. He ` 
was asked whether anything was said about 
mokarrari. He replied that the mokarrari 
was amere pretence but he said he would 
recognise the mokarrart. A few days later 
according to his case not Rs, 80,000 but 
Rs. 90,000 was tendered to him and this was 
brought, not by the defendant and the 
Bank Manager, but by Sheo Narain Ojha. | 
When asked what money he had brought. 
Ojha replied Rs. 90,000. The plaintiff 
answered that unless he brought the entire 
amount he would do nothing and Ojha 
returned with the money. He dénied 


|. entirely that the defendant and the Bank 


Manager came with Rs. 80,000 and asked 
for a receipt for the mokarrart. In cross- 
examination he threw over the suggestion 
made by his Counsel in cross-examination 
of the defendant that Rs. 1,20,000 was partly 
for Burma and partly for mokarrari, He 
was asked “would it be true to say that 
Hariji was to pay the Rs. 1,20,000 in this ` 
way, viz., Rs. 80,000 for settling the Burma 
dispute and Rs. 40,000 for the mokarrari.” 


A—‘No, I said in examination that 
the mokarrari was @ mere pretence, It 
was agreed that the Rs. 1,20,000 was to 
be paid for settling the Burma dispute 
and for that matter only. Ido not remem- 
ber whatcase about the Rs. 1,20,000 was 
put by my Counsel to Hariji.” i 


“Q —If your Counsel put this question “I 
put it toyou that it was that Rs. 80,000 
which was discussed on the previous occasion, 
thatis Rs. 25,000 with interest and Rs. 40,000 
for the mokarrari. Total Rs. 1, 20,000, was 
that a correct case or an incorrect one. 
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A.—lIfthat was put it was incorrect.” 

- It will be seen from this that the defend- 
- ant’s case is that the Burmadispute had been 
definitely settled verbally at the September. 
_interview;, that he wanted the plaintiff to 

sign a document relinquishing his rights 

in the property in consideration of the 
advances already made. He brought about 
an interview with the Maharaja with this 
object. On the first day the Burma matter 
alone was discussed, On that occasion the 
plaintiff repeatedly acknowledged that the 
dispute between them had been settled upon 
the terms alleged by the defendant; . that 
‘he did not wish to sign a document at that 
date as it would look as if hisaffidavit in 
“the Rewa suit denying that he owed any 
“money to the defendant was inaccurate, but 
that after the Rewa suit was over he would 
. execute not the document already prepared, 
which acknowledged his indebtedness, but 
a document of relinquishment. The case 
of the plaintiff, on the other hand, has 
varied from time to time. First of all as 
put to Mr. Sinha in his first cross-examina- 
tion no final agreement was come to. As 
put to the defendant in his first cross-exami- 
nation no agreement in November was 
admitted. As put to Mr. Sinha in his second 
eross-examination the defendant was to 
pay a further sum of Rs. 1,20,000 in settle- 
ment of all disputes, Burma and mokarrari. 

As put to the defendant in his second 
< eross-examination the defendant was to pay 

Rs. 1,20,000 this being apportionedas to 

Rs. 80,000 for the Burma dispute and 

Rs. 40,000 for the mokarrari. As deposed 

to by the plaintiff himself the whole sum 

of Rs. 1,20,000 wasin settlement of the 

Burma dispute, the mokarrart was a 

mere pretence but the plaintiff -said he 

would recognise it. 

The learned Judge before whom it had 
been argued, as appears from his judg- 
ment, that there was no reason to think 
that Mr. Sinha, a friend of both parties, 
was biassed, that he was aman of position a 
member of the Bar and of the Imperial 
. Council and that he gave his evidence in a 
straight forward manner and without fenc- 
ing, stated that he agreed with all that was 
said in favour of Mr. Sinha’s manner of 
giving evidence, that he did not agree with 
the plaintiff when he stated that much of 
Mr. Sinha’s evidence was false, if by this 
‘he meant intentionally false, and that on 
“some points wherethere wasa direct con- 
flict of evidence between these two wit- 
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nesses, as for example where Mr. Sinha said 
that the draft agreements were discussed 
with the Maharaja, he accepted the state- 
ment of Mre Sinha. At the same time he 
did not consider hima good witness. He 
considered that he talked too much apd 
that it was difficult to be certain what pre- 
cise admission, if any, was made: He 
pointed out certain respects in which he 
thought his evidence was not always con- . 
sistent. Ihave considered the passages to 
which the learned Judge refers and I do 
not think there is any necessary inconsist- 
ency in the evidence of Mr. Sinha. 1 
think there is some confusion as to the 
occasions to which he was referring when 
he said that he gathered thatthe defend- 
ant and the Maharaja had had no talk 
about a document, and whenhe afterwards 
said that he was told that the Maharaja and . 
the defendant had decided to have some 
common friends to settle-the terms of the 
document. The learned Judge did not ac- 
cept the plaintiff's story that the defendant 
agreed to pay Rs. 1,20,000 but only tender- 
ed Rs. 90,000. He said “there is mich im- 
probability in thisstory and as there isno 
corroboration of the plaintifi’s statement 
I find that it is not proved.” At the same 
time he did not accept the defendant's ver- 
sion that an agreement had been come to. 
He thought the fact that the Maharaja did 
not initial the draft agreement must mean 
that he never really agreed to it and he. 
came to the conclusion that the minds of 
the parties were never: at one. Although 
both parties were in agreement that a settle- 


‘ment had been’ made and although he 


dismissed the plaintiff's version that it was 
a settlement for Rs 1,20,000, he did not 
think it necessary to consider whether the 
defendant’s account astcthe payment of 
Rs. 80,000 for the mokarrari was establish- 
ed or whether whatever was agreed upon 
was for mokarrari and Burma together. I 
think some confusion of thought has crept 
in here. Both parties were agreed that a 
settlement had been made for Burma, 
The only difference was whether the settle- 
ment also included the mokarrari leases 
and what the amount was that was agreed 
to be paid for these leases. The learned’ 
Judge rejected the plaintiff's version that 
it was the larger amount. It was, therefore, 
necessary to consider whether the defend- 
ant’s version that Rs. 80,000 was the sum 
arrived at was accurate because even if the 
plaintifs story beaccepted that the sum to 
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be paid covered both mokarrari and Burma 


then we know that this sum of Rs. 80,000. 


was tendered but rejected. Theconclusion 
at which I have arrived is that the plaintiff's 
story cannot be accepted, and that there 
was a definite agreement between the par- 
ties come to at the end of September and 
confirmed at the Sinha interview that the 
Maharaja should give up his claim to Burma 
in consideration of the defendant giving 
up his claim to the monies already ad- 
vanced. I think that at the discussion 
in Novemher the Burma dispute was kept 
entirely separate from the question of 
mokarrari and the matter was settled at 
the interview on the first day. The mokar- 
rari question arose later on the second 
` day. The defendant offered a sum of 
Rs. 80,000. I think that the evidence shows 
that no definite acceptance of this offer 
took place. The Maharaja wanted alarger 
sum. The defendant did tender the 
Rs. 80,000 but the Maharaja was unwilling 
to accept it and the dispute between them 
as to the mokarrari remained unsettled. 
| The fact that the mokarrari dispute was 
not satisfactorily arranged might have in- 
duced the Maharaja to consider that it was 
still open to him to re-open the Burma 
question and some further negotiations 
did undoubtedly take place with a view to 
a settlement. I think the defendant also 
anticipated that the Maharaja might endea- 


vour to back out of the agreement come to, . 


and it appears that even in November, 
before the Sinha interview and after the 
settlement in September, he had caused a 
plaint to be prepared claiming back the 
monies advanced. This document was pre- 
pared in Calcutta. It was disclosed amongst 
other documents of the defendant but 
was relied upon by the plaintiff in evidence 
to show that no agreement at that time had 
actually been come to. The defendant said 
that he had it prepared incase the Maha- 
raja would go back upon his agreement but 
he did not in fact act upon it. 

Much reliance has been placed by the 
plaintiff upon certain negotiations which 
took place in December 1914 and again in 
May 1915. It must be remembered that at 
this time there was stilla lively dispute 
existing between the parties as to the 
mokarrart leases and the amountin dis- 
pute was considerable. Mr. Abinash Chan- 
dra Nag, a Subordinate Judge called for 
the plaintiff, says thatin December 1914 
the defendant told him thatthe Maharaja 
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was demanding a big sum of money from 
him which he was not prepared to pay and - 
asked Mr. Nag to try to persuade the plaint- 
iff to come to a definite settlement. Mr. 
Nag, who was at the time in question a 
Munsif at Buxar, says the defendant told 
him the dispute was about Burma. He 
did meet the Maharaja shortly afterwards 
and was told by him thkt the matter was 
practically settled but the defendant would 
not keep his promises and it was no good 
asking him fora compromise. This wit- 
ness was examined after the defendant had 
been cross-examined on two occasions but 
on neither of these occasions was the de- 
fendant asked to explain anything about 
the maiters which Mr, Nag afterwards de- 
posed to. Theincident initsmain features 
as spoken to by Mr. Nag may be quite 
accurate but at the same time he may be 
mistaken in stating that the dispute was 
about Burma and as the defendant was 
not given any opportunity of stating his 
version of the matter, I am not prepared to 
attach any importance to this evidence. 
In cross-examination a letter was produced 
written by the witness tothe defendant on 
the 5th January which makes no mention 
of Burma. It gives the impression of a’ 
casual meeting when the defendant's affairs 
were discussed. It says:— 

“T met the Maharaja Bahadur a few days 
ago. There was talk about you and your 
affairs and I told him also that you would 
be helpful to him in the Rewa case. He 
declined to effect compromise telling me 
that the matters had been settled some time 
ago but he did not believe that you would 
stick to any definite terms. Iam sorry to 
say that you must be prepared for a ruin- 
ous litigation.” 

It is clear from this witness's evidence 
that he knew very little about the dispute. 
He says he had no idea whether only a 
small matter was outstanding or whether 
there was variance on substantial matters. 
He did not know at what stage the dispute 
was or what had gone before. He was only 
to tell the Maharaja to settle the matter. 

The next matter which was strongly re- 
lied on by the plaintiff was an incident al- 
leged to have occurred in the early part of 
May 1915. On that occasion Sheo Narain. 
Ojha approached the Maharaja and is al- 
leged to have stated that the defendant 
would pay 4 lakhs of rupees including the- 
sums already advanced in settlement of 
the Burma dispute and that he would fur-. 


- that moment. 
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ther pay the money required for any com- 
` promise that might be required in the Rewa 
suit and as an earnest of the Maharaja's 
good faith .certain documents relating to 
Burma, were deposited with him-on condi- 
tion that he should hand them over to the 
defendant ifa-compromise (suleh) should 
be arrived at between them, or should_re- 
turn them to the Maharaja if not. Al- 
though Sheo Narain Ojha, undoubtedly, 
interested himself from time to time in 
endeavouring to bring abouta settlement 
of disputes between the Maharaja and 
others there is no evidence atall to show 
that he had any authority from the defend- 
ant to make any such arrangement. When 
the incident was put to the defendant in 
cross-examination he said that it was absurd 
and that he had never heard of it until 
That Ojha did intervene at 
this stage there can bé no doubt but that 


he had any authority from the defendant- 


is clearly not shown and although much was 
made of itina argument at the Bar I do not 
think I need deal with the matter further, 
It was urged in argument on behalf of 
the plaintiff that where parties are negoti- 
ating as to theterms of an agreement and 
ìt ig contemplated that a written document 
shall eventually be signed everything 
which takes place until the document is 
finally signed amounts merely to negotia- 
tion. I quite agree with the general pro- 
position but-in the present case the cir- 
cumstances were exceptional. The agree- 
ment was in fact arrived at in September 
when it was not contemplated that any 
document should be signed. The object 
of the meeting in November was not to 
discuss the terms of the agreement which 
had already been come to but merelyas to 
whether the Maharaja would at that stage, 
in veiw of the suit pending by the Maharani 
of Rewa, execute a document and the only 
reason, according tothe defendant’s evi- 
dence, which I accept, why a document 
was not at that time executed was that it 
was, unnecessary in view of the agreement 
already come to and it might prejudice 
him in the Rewa case then pending. I am 
satisfied that the settlement alleged by the 
defendant was in fact arrived at. In ar- 
riving at this conclusion I am not unmind- 
ful of the evidence of Mr. Justice Chou- 
dhuri and Mr. Burn or of the fact that the 


plaintiff relied upon the draft agreement o3 


` ‘producetl at the Sinha interview as being 
consistent with his-case. The evidence of 
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the two witnesses named merely shows 
that some time after January 1915 the 
plaintiff was contemplating litigation with 
regard to the Burma property. In neither 
case can the date when the interviews took 
place be fixed by the witnesses. If it. was 
not until the plaintiff had made up his 
mind definitely to sue forthe property it 
affords no improbability of the story ofa 
settlement. The draft agreement still less 
affords any positive evidence that the settle- 
ment had not been come to. . 

A point was taken on behalf of the appel- 
lant that the jurisdiction of the Civil 
Courts to decide a question relating to the 
possession of land in Burma of this de- 
scription was ousted by s. 56 of the Lower 
Burma Land and Revenue Act (II of 1876) 


.and that the suit was not maintainable, 


This point, in my opinion, is without any 
substance. It has been held on many oc- 
casions that the claims and disputes refer- 
red to in that Act, over which the Civil 
Courts have no jurisdiction but which are 
under the sole jurisdiction of the Revenue 
Courts, relate only to claims against Gov- 
ernment and not to disputes between rival’ 
proprietors or cultivators. [See Maung 
Naw y. Ma Shwe Hmat (8), Maung Po Kya- 
ing v. Maung Pyi (9) and Burma Oil Co., 
Lid. v. Baijnath Singh (10).] i 
` In view of the decision arrived at on the 


‘facts of this case it does not become neces- 


sary to discuss the question of limitation 
raised by the appellant and based upon 
the assumption that a different state of 
facts existed. Elaborate legal arguments 
took place before us based upon a variely 
of different hypotheses of facts. The de~ 
fendant by his pleading raised the plea 
that the suit was barred by limitation. In 
answer to this the plaintiff relied upon’ 
s. l0 ofthe Limitation Act which provides 
that, “No. suit against a personin whom: 
property has become vested in trust for 
any specific purpose, or against his legal 
representatives or assigns (not being as- 
signs for valuable consideration), for the 
purpose of following in his or their hands 
such property or the proceeds thereof, or 
foran account of such property or proceeds, 
shall be barred by any length of time.” The 
learned District Judge who found that 
the property was vested in Jai Prakash 


(8) 30 Ind. Cas. 772; 8 Bur. L. T. 191; 8 L. B] Rì 
27 re 


(9) 35 Ind, Cas. 277; 10 Bur, L, T. 5. 
(10; 59 Lad, Oas, 960; 3 U. B. R. (1920) 212, 
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Lal as trustee for the Raj and that the 
defendant tookas his legal representative 
disposed of the matter quite shortly. He 
discussed the nature and purpose of the 
trust which he found were ascertainable 
from the application for the grant and the 
parwana. The object, he says, was to carry 
out the purpose of the Government in their 
Burma colonization scheme and money was 
placed in the hands of Jai Prakash Lal for 
that purpose, but, if in carrying out that 
purpose a valuable property was created, 
it is still impressed with the original trust 
while it remains in the hands of the Diwan 
or his representatives and they are not, 
and cannot, be entitled to plead the Statute 
against their cestui que trust. He held, there- 
fore, thats. 10 of the Limitation Act govern- 


ed the case and that the suit was not barred * 


by time. The matter, however, is much 
more complicated than this simple state- 
ment .of the case ‘suggests, In the first 
. placethe defendant by his written state- 
ment challenged the title ofthe plaintiff 
to the Dumraon Raj and consequently his 
title to sue for any property constituting 
a part of the Raj. The defendant was not 
a party to the adoption suit or the com- 
promise arrived at therein on appeal by 
which the plaintiff established his title to 
the Raj,and he was apparently prepared to 
re-open the question of the validity of the 
adoption and the plaintiff's rightsas pro- 
prietor. The plaintiff when this matter 
became urgent owing to an application for 
particulars of his title declined to go into 
the question’ of title, electing to stand or 
fall upon his possession of the Dumraon 
Raj acquired by the decree and the sub- 
. sequent compromise in the adoption suit. 

is case was that by reason of his posses- 
sion he had a presumptive title which could 
‘only be rebutted on proof of a superior 
title in some one else, and that as the 
Burma property was an accretion to the 
Raj he was entitled to recover it as the 
ostensible proprietor. When this matter 
came before the Subordinate Judge, who 
was then in charge of the case, upon .the 
defendant’s application for particulars, in 
view of the plaintiff's attitude in this mat- 
ter, he refused to make the order asked: 
for but pointed out that in order to avoid 
any confusion infurture it was necessary 
for the plaintiff to state in clear terms 
that he was proprietor of the Dumraon Raj 
by virtue of his presumptive title based 
en, possession and that then he could 
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say that he was entitled to advance his 
claim to the disputed properties -on the 
ground that they were accretions to the Raj ` 
for the reason that they were acquired from 
the funds of the Raj. He further pointed 
out that it was in the circumstances open 
to the defendants to disprove the apparent 
title of the plaintiff by showing (a) that 
the ‘disputed properties*were not acquired 
out of the proceeds of the Dumraon Raj 
but by Jai Prakash. Lal with his own- 
private funds, (6) that the plaintiff is not 
entitled to the Dumraon Raj but some 
other person is, and, (c) thatthe defendants 
have acquired title by adverse possession, 
The plaintiff thereupon filed- particulars 
alleging thatthe Dumraon Raj wasan im- 
partible Raj held together as one unit and 
possessed by only one person at a time, 
and that after the death of the Maharani 
in execution of the decree made in the 
adoption suit he obtained ‘possession of 
the Dumraon Raj and other properties which 
by subsequent acquisition had become 
part of the Dumraon Raj and that he was 
seized in fee and absolutely entitled to 
the Raj and was in possession thereof by’ 
receipt of rents and produce and by pay- 
ment of Government revenue. The ques- 
tion of the plaintiff's title was accordingly. 
not gone into at the trial except in so far as 
it was based upon ‘his possession in pursu- 
ance of the decree which was not disputed, 
It was contended, however, on behalf of 
the appellant that even if the Burma: 
property was acquired by the late Maharaja ` 
through Jai Prakash Lal as his trustee, 
there was nothing to show that it was an 
accretion to the Dumraon Raj. If the 
plaintifi’s title to the property in suit de- 
pends solely upon his proprietary right 
to the Dumraon Raj then two questions 
arise at the outset for determination, first, 
is his mere possession in the circumstances 
stated prima facie evidence of his title 
sufficient to enable him to sue. This ques- 
tion, [ think, may be answered by reference 
to the judgment of the Judicial Committee _ 
delivered’by Sir Barnes Peacock in Oolu- 
gappa Chetty v. Arbuthnot (11) where 
itis stated: “In England, proof of the posses- 
sion of land or of the receipt of rent from 
the person in possession is prima facie 
evidence of a seisin in fee. In India the 
proof of possession or receipt of rent bya 
person who pays the land revenue im- 
(11) 14 B, L, R. 115 at p. 139; 1 I. A. 268: 8'Say, P. 
O, J. 218; 7 Mad, Jux. 190; 21 W. R, 358 (P. 0). ° ; 
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mediately to Government is prima facie evi- 
dence of an estate of inheritance in the 
- ease of an ordinary zemindari. The evidence 
is still stronger if it be proved that the 
estate has passed, on one or more occasions, 
from ancestor to heir.’ These conditions, 
are satisfied in the present case andno proof 
of a better title having been put forward, I 
thinkit must be presumed for the purposes 
of this case thatthe plaintiffis the lawful 
proprietor of the Dumraon Raj. The second 
question which arises is whether the pro- 
perty, if acquired on behalf of the late 
Maharaja, is an aceretion to the Dumraon 

Raj. The plaintiff, when the question of 
particulars was before the Court, appears 
to have assumed that because the property 
was acquired out of the proceeds of the 
income of the Dumraon Raj it, therefore, 
might be presumed to be an accretion to 
the Raj that no futher proof of this matter 
would benecessary. By the recent decision 
ofthe Judicial Committee in Jagdamba 
Kumari v. Wazir Narain Singh (12) it was 
decided that the income of an impartible 
estate is not so affected by its source that 
it should be assumed to form an accretion 
of the estate and that property acquired by 
savings from .the income of the impartible 
estate does not become a part of that estate 
but remains the separate property of the 
holder. In the present case it is shown 
that the purchase money, or what has been 
regarded as the equivalent thereof, namely, 
the Rs. 25,000 and the journey expenses, 
came out of the Raj Treasury, and it may 
be presumed that this was the savings of 
the Raj.income. This, however, in view 
of the recent decision referred to, would 
raise no presumption that the property so 
acquired was an accretion to the Raj and 
one must consider whether there are any 
other circumstances which would. raise 
such a presumption. Uponthe case made 
by the plaintiff the property was acquired 
primarily for the relief of the surplus ten- 
antry of the Raj by providing for them an 
outlet in Burma and although this argument 
was pot adduced beforeus in appealit affords 
some ground for the conclusion that the 
Burma property if acquired by the Raj was 
intended to be an annex or accretion to 
Raj property. Iam not prepared, however, 


(12) 77 Ind. Cas. 1041; 2 Pat. 319; A.I. R. 1923 
P. 0. 59; 44 M. L. J. 503; 37 ©, L. J. 287; 32 M, L. T. 
157; 4 P. L, T. 319; 25 Bom, L. R, 676; 18 L. W. 555, 
28 O: W, N., 98; (1923) M. W, N. 460; 50 I A, 1 
{£ CG.) h 
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to speculate upon a matter of this sort 
which does not appear to have heen the 
subject of discussion in the lower Court 
and was not argued before us. The plaint- 
iff's title fs confined to his title to the 
Dumraon Raj and it is not shown, nor 
indeed would he have been entitled to 
prove, that he is the heir to the Maharaja's 
separate property. According to the ordin- 
ary devolution of separate property amongst 
Hindus governed by the Mitakshara Law 
asin this case, the separate property of the 
Maharaja would devolve in existing cir- 
cumstances upon his widow and afterwards 
upon his daughter and eventually upon his 
daughter’s son, the present Maharaja of 
Rewa. Some attempt was made to show 
that whatever interest the Maharani of 


-Rewa had in her late father’s estate had 


been assigned to the plaintiff and that her 
son the present Maharaja of Rewa, who 
was then an infant,.had joined in this as- 
signment. The plaintiff, however, is claim- 
ing not as the assignee of the Maharani of 
Rewa or her son but as the proprietor of 
the Dumraon Raj and it was not open to 
him on the pleadings to assert a title not 
relied. upon. The plaintiff deliberately 
elected to stand upon his title arising out of 
his possession of the Dumraon Raj and 
he ought not now to be heard to allege a 
different title of which no notice was given - 
and which was not the subject of investiga- 
tion in the lower Court. Moreover, the 
Maharani of Rewa isdead and the title of 
her son, assuming that he has any title at 
all which cannot be determined in this 
case, bhasnow become vested. At the time 


‘when the alleged assignment was made he 


had no vested interest but merely a spes 
successionis and this cannot be the subject 
of a valid assignment even had he been of 
age at the time. Still less could his mother, 
purporting to act as his guardian on his 


‘behalf, bind him by such a transaction and 


we are told that he is contemplating insti- 
tuting a suitin connection with the pro- 
perties of the late Maharaja of Dumraon if 
he has not already done so. 

Assuming, however, that the plaintiff 
should surmount the difficulties which I 
have already indicated andthat it should 
be held that the property was acquired on 
behalf of the Raj and incorporated in the, 
Dumraon estate further difficulties arise in 
connection with the question of limitation 
which must depend largely upon the: facts 
as ultimately ascertained, Ifthe property | 
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vested immediately after the application 
was made or ifit vested before the lith 
December 1893, when the Maharaja refused 
to go on with the project, it might be said 
that Jai Prakash Lal was a trustee for an 
express purpose within the meaning of s. 10 
of the Limitation Act and neither he nor 
his legal representatives could afterwards 
plead limitation, but an investigation of the 
facts seems to me to show that up to Decem- 


ber 1893 the property now claimed had not, 


vested in anybody. The most that can be 
said, I think, is that Jai Prakash had been 
directed as the Maharaja's agent to acquire 
the property the expenses being provided 
by the Maharaja for that purpose. In De- 
cember 1833, however, it seems to me that, 
‘in any view of the case, the Maharaja with- 
drew from the venture and his authority 
to the Diwan came toan end. There was 
no longer any agency and no longer any 
trust. The Diwan was certainly in a 


= . ~-fiduciary position, but if after the agency 


terminated the Diwan acquired the property 
in his own name, the most that could be 
said would be, if the doctrine of Keech v. 
Sandford (13) and similar cases applies, 
that there was a constructive trust in favour 
of the Maharaja or his representatives and 
` not an express trust or trust for an express 
purpose within the meaning of s. 10 of the 
Limitation Act. Both Jai Prakash and 
the defendant have from the first undoubt- 
edly asserted proprietary right in the pro- 
perty and I think that limitation would run 
from the date when the property was ac- 
quired, certainly not later than the 13th 
March 1896 when the lease was granted. 
More than 12 years have elapsed since that 
-time, but it is said that the Maharani was 
then in possession of the Raj, having a 


life-estate under her husband's Will, and- 


that limitation would not run against the 
reversioner but only against the life-interest 
until the Maharani’s death in 1907. If this 
view is accurate and if the plaintiff was 
not entitled to sueon the ground that he 
was a reversioner until 1907 then the suit so 
far as he is concerned is within time, but in 
order to determine the date at which the 
plaintiff was entitled to sue for possession 
of the Dumraon Raj, that is to say the date 
at which his title vested, it becomes neces- 
sary, to my mind, to investigate that title 
and we have not the materials before us in 
the present suit to enter into these matters, 

(13) (1726) Select Cas., Ch. 61; 2 Eq. Oas, Abr, 741, 
pl.7; 2 Wh. & T L. O, 693; 25 E. R, 223, 
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In the adoption suit it was pleaded. by. the 
plaintiff that the Dumraon Raj was an 
impartible estate and that the succession 
was governed by the rule of lineal primo- 
geniture and further that there was ʻa 
custom or kulachar of the family that no 
female, whether a widow or a daughter, 
could succeed to the Raj, the widow being 
entitled only to maintenance. Ifthe plaint- 
iff was entitled to succeed as the next 
lineal heir in the direct line upon the death 
of the late Maharaja, then the period of 
limitation against him would begin to run 
in 1896, when the late Maharaja died, and 
the suit would be barred by limitation. Lt 
may be that the late Maharaja was entitled ` 
to dispose of the property by Will giving 
his widow a life-interest. If he was not 
then the plaintiff's title became vested on 
his death. The question of his title has 
not been investigated owing to the attitude 
which he adopted on this point before 
the trial began and it seems to. me that it 
would be useless to enter into a speculative 
investigation based upon a hypothetical 
state of affairs.contrary to the facts found. 

It remains to consider whether the plaint- 
iff has made out his title to possession of 
the house and garden in Dumraon. The 
learned Judge dealt with these.two pro- 
perties as though they were one, and 
pointed out that a considerable sum of 
money had been spent by the Raj upon 
the purchase and ‘upkeep of this property 
and seems to have assumed that these pro- 
perties were also held on trust by, the 
Diwan, It was not argued before us, hows 
ever, in this appeal that any trust attached 
to the possession of these properties nor 
had such a case been established. 

The earliest document relating to the 
house is Ex. Z-1601 dated the year 1867, 
At that time Jai Prakash was not the 
Diwan of the Raj. He was the tutor of the 
late Maharaja. The document shows that 
he was at that time in possession of a 
house with a printing press, and it seems 
clear, from the documentary evidence deal- 
ing with the acquisition of further property 
ata later period, that this house was on 
the site of that which is now the subject 
of dispute and that the property greatly 
expanded by. purchase of portions of land 
adjacent to the original house in which Jai 
Prakash continued to live, although it is 
not now possible to identify the yarious 
plots which were purchased from time to 
time and added to the original nucleus, 
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This evidence seems to show that there 
was no truth in the suggestion in the case 
made on behalf of the plaintiff that the 
house was acquired as the official residence 
of the Diwan. This house or at least. a 
house upon the same site wasin Jai Pra- 
kash’s possession long before he was ap- 
pointed Diwan an@ even before the office 
of Diwan had been constituted. In 1872 
it appears that 7 cottahs of land were pur- 
chased adjacent to the original house by 
Jai Prakash. 
Raj books of any payment ofthe purchase- 
money (See Ex. Z-1593). In 1878 he again 
` purchased a tiled house adjoining the same 
property. The purchase price was Rs. 175. 
This appears to have been paid for by the 
Raj but the purchase isin his name, Jai 
Prakash was at that time Manager and 
there is nothing to indicate that this was 
not a gratuity paid to the Manager. In 
1896 further land was acquired adjacent to 
that already in his possession by Jai 


Prakash. The purchase price was Rs. 1,200 © 


and was paid by him. There is some evi- 
dence of a witness to show that the Raj 
oe for it, but there is no entry in the 

aj accounts to show this, and the witness 
contradicts the evidence contained in the 
sale-deed, I do not think his evidence can 
be accepted. Further property adjacent to 
this house was purchased and paid for. by 
the defendant in 1902, the price being 
Rs. 550. The defendant was then living 
in the house and he had no connection 
with the Raj. The purchase was made 
after some correspondence with the Raj. 
In 1909 a further purchase of land adjacent 
to the original house was made and paid 
for by the defendant. The purchase price 
was Rs, 1,000. There is evidence to show 
that at an earlier date two other small 
portions of property, the price paid for 
‘which was Rs.40 and Rs. 20 respectively, 
were added to this property and paid for 
by the Raj. Iin all since 1867 when there 
was a house already standing on the site 
and in possession of Jai Prakash Lal there 
appears to have been spent as far as the 
evidence goes, and it is.probably not com- 
plete, a sum amounting in round figures to 
Rs. 2,100 for the purchase of small plots 
of additional land which were amalgamated 
with the original house and of this it is 
claimed that the Raj refunded to Jai 
Prakash a sum of Rs, 287. The outgoingsin 
the way of income tax and Municipal rates 
have always been paid either by Jai 
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Prakash or the defendant. They have always 
been in ‘possession and their possession 
has never been disputed. It is not shown ` 
by the production of any list of Raj pro- 
perties, which we know to be in existence, 
that the house or garden were ever included ` 
therein. If this was the official residence 
of the Diwan no explanation has been given 
why after Jai Prakash Lal’s death Mr. 
Fox who succeeded him did not take posses- 
sion. - The Municipal register for 1877 gives 
the name of Jai Prakash Lalas proprietor 
and occupier. As late as 1914 it is referred 
to in a document emanating from the Raj 
as Babu Hariji’s garden house and not as 
the Diwan’s house. The Maharani never 
claimed it from the defendant although. 
she claimed other properties which she 
alleged to have belonged to the Raj, nor 
does it find a place in the list of properties 
filed in the Probate proceedings, nor in 


the list subsequently filed by the Collector . 


on behalfof the Court of Wards, In the 
plaintiff's adoption suit in which he claimed 
the Raj properties it finds no place in the 
schedule attached to his plaint. It does 
not appear that after the year 1889. any- 
thing was spent upon it by the Raj. 
Certain expenses were incurred by the Raj 
for repairs and renewals both on the house 
and garden and on furniture but the furniture 
has been returned long ago and there is no 
dispute about that, As regards the sums 
referred to by the learned Judge in his judg- 
mentas sums spent upon the house, garden 
and the furniture an investigation of the ac- 
counts shows that a certain portion of 
these sums included in the bills was for 
other purposes or spent upon some other 
house. A library room appears also tohave 
been erected for the Diwan in his own 
house and furnished by the Raj and various 
sums for repairs from time to time expend- 
ed, but a considerable portion of the sums 
mentioned inthe judgment appear to have 
been spent on furniture, After 1889 Jai 
Prakash appears to have spent himself on 
the house Rs, 1,800 or thereabouts and 
after his death the defendant spent 
Rs. 25,600 up tothe year 1904. The area 


of land on which the house now stands is - 


12 acres. Lam unable to hold that any 
title to possession of this property is made 


out merely because it is shown that on two |. 


or three occasions the purchase price of a 

few paltry plots added to the house were 

refunded tothe purchaser by the Raj. 
With respect to the garden again the 


~ 
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evidence is somewhat meagre. The area 
ofthis property is 23 bighas. The Record 
of Rights published in 1911 under the pro- 
visions of the Bengal , Tenancy Act records 
the plaintiff as the proprietor and the land 
as his gairmazrua. But all the plots com- 
prising this land with one exception are 
said to be in the occupation of the defend- 
ant. Under what form of tenancy he holds 
or whether heis a mere licensee is not stated. 
There are several small houses erected in 
this garden, The evidence shows that in 
1879 Jai Prakash held a jagir tenure com- 
prising a garden in Mouza Dumraon 
measuring 3 bighas 12 cottahs 4 dhurs. 
(See Ex. Z-2176). This was on the sMaha- 


raja’s estate and it is not suggested that he. 


had any other garden except the-one in 
question. A road-cess return which has 
been put in evidence forthe period 1900 
‘to 1903 shows Jai Prakash Lal as a jagir 
tenure-holder of 16 bighas 2 cottahs 4 dhurs, 
_ He was then dead and the defendant had 
succeeded him. Like the land surrounding 
the house the garden also appears to have 
grown by the acquisition of different plots 
from time to time. Both Jai Prakash and 
the Raj appear to have spent money in 
acquiring plots of land which have become 
incorporated in this garden. In 1880, 1883 
and 1896 there is evidence to show that the 
Diwan made purchases of land now incor- 
porated in the garden and his accounts for 
the year 1839 show the purchase of a housé 
lying within the garden. The defendant 
also in 1902 spent money in acquiring an- 
other plot. With regard to the plots paid 
for by the Raj itis impossible to identify 
them at this distance of time with any 
particular portion of the garden as it now 
exists. There are many expenses shown 
in the Raj accounts for digging wells in 
the Diwan's garden and they are all entered 
under the budget head of “charity.” Look- 
ing at the evidence as a whole it appears 
to me that, although the ultimate landlord 
is the Maharaja, the defendant has an 
interest as tenant in this garden, What 
their respective rights may be and whether 
there is any liability to pay rent and, if so, 
how much is not the subject-matter of this 
suit, but I am unable to hold that because 
the expenses have been paid in the upkeep 
of another man’s land in the circumstances 
which existed, or because certain small 
plots have been purchased by the proprietor 
and added thereto he is entitled to claim 
possession from the occupant, I may add 
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that after the year 1893 no expenses on the 
garden are shown to have been incurred by 
the Raj, and after 1889 when the Diwan 
was granted the #icca leases ostensibly for 
the purpose of enabling him by increase 
of income to maintain the dignity of his 
office the sums spent by the Raj which 
previously had been onsa more liberal scale 
are infinitesimal. It seems probable that 
after 1889 the Maharaja considered that 
the Diwan with his increased income was 
in a position to do his own repairs and 
upkeep. The same general observations as . 
to the absence of any attempt to recover 
this land for- the Raj applicable in the 
case of the house apply also to the case of ' 
tne garden and I consider the plaintiff has 
entirely failed to make out a case for posses- 
sion. 

In my opinion the appeal with respect 
to the property both in Burma and Dum- 
raon should be allowed and the plaintiffs 
suit dismissed.. The appellant is entitled to 
his costs here and in the Court below. The 
question of the appropriate hearing fee will 
be considered later. 


Mullick, J.—It will be convenient at - 
the outset to give a short history of the. 
principal personages who figure in this” 
case, 


Maharaja Radha Prasad Singh. 

The Maharaja was born on the 14th 
August, 1841; he married in 1856, and on 
the abdication of hisfather Maheswar Bux 
he succeeded to the Dumraon estate on the 
7th October 1867. On the 17th March, 1875, 
Radha Prasad was made a Raja. In No- 
vember 1881 Maheswar Bux died. On the 
13th January, 1882, Radha Prasad was made 
a Maharaja. On the Ist January 1888, he 
was made a Knight Commander of the 
Indian Empire, the investiture taking place 
on the lst March 1889. On the 12th 
March, 1889 he executed a deed poll au- 
thorizing his wife Maharani Beni Prasad 
Kueri to adoptason. On the 4th January, 
1890, the Maharaja had an interview with 
H. R. H. Prince Albert Victor on the occa- 
sion of his visit to Calcutta. On the 7th 
December, 1890, the Maharaja made a Will 
which was attested by Sir John Edgar, 
Chief Secretary to the Government of 
Bengal, and other witnesses. On the 22nd 
February, 1892, the Maharaja's daughter 
Maharaj Kumari Sheoraj Kuer was married 
to the son of the Maharaja of Rewa. In 
February 1893 the gauna of this marriagg 
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took place with great pomp at Dumraon. 
On the 5th May, 1894, Maharaja Radha 


Prasad died somewhat suddenly at Benares. 


Rai Bahadur Jai Prakash Lal. 

Rai Bahadur Jai Prakash Lal was born of 
a humble family on the 27th July 1840. 
In 1859 he was appginted tutor to Radha 
Prasad. In 1868 he was appointed munta- 
zim and Law Superintendent of the Law 
Office in the Dumraon Raj. In 1876 he was 
made Vice-Chairman of the Dumraon 
Municipality. In 1877 he was appointed 
“Manager of the Dumraon Raj. In 1878 he 
was appointed a member of the Rent Com- 
mission, In 1879 he was appointed a 
member of the Road Cess Committee. In 

1881 he was appointed Diwan. In 182 he 
married a second time. In the same year 
the honourof Rai Bahadur was conferred 
upon him. In 1884 he was nominated a 
member of the Bengal Legislative Council. 
“In 18:5 he was made Chairman of the 
Dumraon Municipality. In 1887 he presid- 
ed at the first Kayesth Conference at 
Lucknow. In 1893 he was made a Com- 
panion of the Indian Empire. On the Lith 
June 1894 Maharani Beni Prasad, Kueri 
executed a power-of-attorney in his favour. 
On the 13th September 1894 he took out 
Probate of the Will of Maharaja Radha 
Prasad as joint executor, On the 7th 
February he died at Dumraon after a short 
illness, leaving 3 sons and some daughters. 

The evidence shows that the Maharaja, 
though uneducated, had much native 
shrewdness, and that he placed implicit 
confidence in the Diwan’s intelligence, 
ability and honesty. He gave mokarrari 
leases of 23 villages to the Diwan and in 
1889 he gave certain thika leases to him 
which called for protests from some mem- 
bers of his family and were the subject of 
litigation between Maharani Beni Prasad 
and the Diwan's son Harihar Prasad, 

Mr, Skrine, the Collector of Shahabad, 
speaks of Jai Prakash as one of the most 
able Indians he had ever met and testifies 
tohig extraordinary kno sledge of English 
and his great capacity for affairs. At the 
time of his death he left over 2 lakhs in the 
Raj Bank, 


Maharani Bent Prasad Kuert. 
Maharani Beni Prasad Kueri was the wife 
of Radha Prasad and was born about 1850. 
In 1894 she succeeded to the estate of Radha 
Prasad as life-tenant and legatee under his 
Will and took out Probate as joint executor 
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with Jai Prakash Lal.. Her relation with 
Jai Prakash and Harihar Prasad were not 
always cordial and in 1906 she sued Harihar 
Prasad for the resumption of the villages 
which had beenleased to Jai Prakash by 
Radha Prasad in 1889. She was a lady of 
great force of character and thoroughly 


capable of managing her affairs, and her 


reasons for not adopting a son till she was 
on her death bed is said to be due to het 
unwillingness to allow the estate to be ad- 
ministered by the Court of Wards. The 
adoption of the boy Jung Bahadur was set 
asidein 1910 by the Subordinate Judge of 
Shahabad in Suit No, 29 of 1909. 


Rai Harihar Prasad Bahadur. 

Rai Harihar Prasad Bahadur the eldest son 
of Rai Jai Prakash Lal Bahadur was born 
in 1876. He was educated at St. Xavier's 
College, Calcutta, where he appears to have 
gained the affection and esteem of his 
tutors. After passing the Entrance Ex- 
amination in the University of Calcutta he 
was removed to the Muir Central College 
at Allahabad but he left that College about 
1897 in order to manage his property upon. 
the death of his father. In 1899he paid a 
visit to Burma and for some years after- 
wards devoted himself with vigour to the 
development of the Burma property, The. 
second defendant is his minor son.4 


Maharani Sheoraj Kueri of Rewa. 
She appears to have been the only child 
of Maharaja Radha Prasad who survived 
him. By the Will of her father she was 
entitled to certain allowances in connection 
with the payment of which disputes arose 
between the plaintiff Maharaja Keshava 


Prasad of Dumraon and her husband- Sit g 


Venkat Raman Singh, who, upon his father's 
death had. succeeded as the Chief of the 
Rewa estate. In 1914: the Maharani of 
Rewa brought a suit against Maharaja 
Keshava Prasad for the Dumraon Raj. 
That suit was compromised in 1915, her’ 
minor son Maharaja Kumar Gulab Singh. 
being added as a party to the compromise. 
Maharaja Venkat Raman took an active part 
in these compromise proceedings on behalf 
of his wife, but neither he nor his wife 
survived very long; and at the -present 
moment Maharaja Gulab Singh rules as the 
head of the Rewa estate. 

It ig admitted that if the Burma pro- 
perty has not been incorporated with the 
impartible Dumraon Raj and if Radha 
Prasad was not a member of a joint Mitek. 
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shara Hindu family at the time of his death 


“and was not survived by any member there- ` 


of, the Burma property descended first of 
all to his widow Maharani Beni Prasad 


‘Kueri of Rewa and then to his daughter 


Maharani Sheoraj Kueri of Rewa and then 
to the present Maharaja Gulab Singh of 
Rewa. How far the compromise proceed- 
ings of 1915 estop the Maharaja of Rewa 
from suing for the Burma property is a 
matter of discussion in the present suit. 


Maharaja Keshava Prasad Singh. 
He was born about 1880 and was at the 


.time of Radha Prasad’s death an agnate in 


the sixth degree. He enjoyed a small 
pension and was in very indigent circum- 
stances in the early part of his life. For a 
time his father Rajeshwari Prased occupied 
a house within the fort at Dumraon but 
after the death of his father in December, 


-1894,:Keshava Prasad lived for a number 
Df years at Benares and Calcutta. He at 


< -—dne time was contemplating a suit for the 


.Raj against Maharani Beni Prasad. Maha- 


raja Radha Prasad appears to have treated 
him with some generosity and left him a 
legacy for which he had to sue Maharani 
Beni Prasad in .1906. After her death he 
in 1910 successfully established his claim 
to the Dumraon Raj against the adopted 
boy and obtained delivery of possession on 
the 18th September 1911. Since that time 
he has been engaged ina long course of 
litigation ending with the present suit 
which was lodged in the Court of the Sub- 
ordinate Judge of Shahabad on the 29th 
April, 1917. 


“~~ Harihar Prasad appears to have helped 


the plaintiff financially after the death of 
Jai Prakash to meet his domestic expenses 
and also in connection with the appeal 
against the decree in the adoption suit, 
which was compromised in the High Court 
of Calcutta on the 17th May, 1912. Sub- 
sequently in 1912 and the early part of 
1913, he advanced a totalsum of Rs. 2,21,000 
to, Keshava Prasad. Harihar Prasad, who 
in the present. suit has been often describ- 
ed as Hariji, alleges that in 1914 Maharaja 
Keshava Prasad relinquished all his claim 
to the Burma properties in consideration 
of the above sum advanced to the Maharaja 
by him, The settlement was subsequent- 
ly repudiated by-the Maharaja and there 
appears to have been-a rupture between 
Hariji and him in the year 1916. 
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Sheo Narain Ojha `. 


He was a Brahmin priest whose career has 
been decribed in greater detailin a later 
part of this judgment. He appears to have 
been in’the service of Jai Prakash Lal 
and Harihar Prasad till about the year 
1910. He wasthe guru of Maharaja Ke- 
shava Prasad and also “of Harihar Prasad 
and his wife. From 1914 till the time of 
his death in 1917 he took a very active 
part in attempting to effect a reconcilia- 
tion between Maharaja Keshava Prasad and 
Harihar Prasad. 


Lallu Ram Pande ` 

He was a Brahmin of exceptional ability , 
and force of character. He began life as 
a Sub-Inspector of Police and had in the 
course of his official duties to arrest a Euro- 
pean in the District of Purnea. An agita- ` 
tion having been got up against him by a 
certain section of the residents of the 
Purnea District his case was taken up by 
the Press and among others by Babu Moti 
Lal Ghosh, the Editor of the “Amrita Bazar 
Patrika” at Calcutta. Lallu Ram shortly 
afterwards resigned the Police and took 
service in the Dumraon Raj as a decree 
writer. Later Jai Prakash showed his know- 
ledge of men by giving him sole charge 
of the Burma development scheme, There 
can be no question of Lallu Ram's zeal 
aud resourcefulness which in the end en- 
abled him to triumph against the most 
discouraging and adverse conditions, He 


_died before-the trial of the present suit 


began. 
It will be convenient next to give a short. 
account of the Burma Reclamation Scheme. 
From Mr. Nolan’s report of 24th October 
1881, it appears that since the Provinces 


of Lower Burma were cedéd to the British _ 


Government in 1826 there has been a steady 
flow of emigration of labourers to that coun- 
try. In or about 1881 Upper Burma was 
annexed and Mr. Nolan reported that in 
consequence of the introduction of a 
settled Government in Upper Burma the 
emigration from Upper Burma to Lower 
Burma would diminish and that Lower 
Burma would thereupon be in need of a 
larger emigrant population. He estimated 
that in Lower Burma there was 55820'902 
acres of land lying waste which were cap- 
able of reclamation. The quantity of re- 
clamable waste in Upper Burma was not 
estimated in figures but it was stated by 
him that there were larger tracts climatic- 
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ally. suitable for natives of India. Mr. 
Nolan speaks of the Bengal Scheme of 
1874, the Madras Scheme of 1876 and 
the Bihar Scheme of 1882, the principal 
features of which were Government inter- 
vention through paid recruiters, payment 
` of passages and supply of rations at Depots 
while awaiting worke Government advanc- 
ed them the capital requisite to establish 
. them as cultivators. But the general com- 
plaint of Burma officers was that [the men 
sent outwere quite unfit to reclaim waste on 
their own account. Finally Mr. Nolan ob- 
served that what was required was not that 
Government should supersede the voluntary 


. system which had established a quarter of a 
million: Hindustanis in Burma, but that the’ 


freest scope should be given to individual 
efforts by the reduction of the cost of the 
journey and the offer of land or employ- 
ment on reasonable terms. 


It appears that this report was written in 


consequence of an order by the Government 
of India deputing Mr. Nolan to Burma to ob- 
tain information as to the terms on which 
lands could be held, the nature of the soil 
and the prevailing climatic conditions, the 
roads by which the land might be reached 
and the conditions under which the land 
was to be leased. Next under the orders of 
the Government of Bengal Mr. Nolan’s 
report was circulated by Mr. Finucane, 
Director of Land Records and Agriculture, 
tothe Maharajas of Dharbhanga, Hathwa, 
Dumroan, and Bettiah, the Secretary of the 
` Bihar Indigo Planters’ Association, Rai 
Bahadur Jai Prakash Lal and Raja Ramesh- 


war Singh of Darbhanga, and these gentle- - 


men were asked whether they would be 
willing to accompany Mr. Finucane or de- 
pute agents in order to see the lands avail- 
able for settlers from Bengal and to ascer- 
tain on the spot whether it would be pro- 
fitable to undertake the work of promoting 
emigration as a commercial speculation. 
The Maharajas of Darbhanga, Hathwa, and 
Bettiah apparently did not accept the 
invitation and Raja Rameshwar Singh of 
Darbhanga was willing to depute an officer 
“but wished to discuss the matter with Mr. 
` Finucane and Mr. Nolan before doing so. 
Nothing is said in Mr. Finucane’s letter 
dated the 4th March, 1889 (lik. 716) ex- 
pressly about the Maharaja of Dumraen, but 
what he saysis this “the Manager of the 
Dumraon Raj Rai Jai Prakash Lal Bahadur 
has volunteered to accompany me to Burma 
taking with him some of his raiyais in 
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order to see whether suitable land may be 
available, of which he might take settle- 
ment and bring under cultivation.” Among 


-the Indigo “Planters Mr. W. B. Hudson 


(afterwards Sir William Hudson) and Mr. 
Walker accepted the invitation and on the 
16th March, 1889, Mr. Finucane accompani- 
ed by these two gentlemen and Rai 
Bahadur Jai Prakash Lal left Calcutta for 
Rangoon by sea. The Rai Bahadur took 
with him a number of persons from Dum- 
raon whose connection with the Dumraon 
Raj will-be discussed later. The party 
arrived at Rangoon on the 18th March and 


after -interviewing the Chief Commissioner, | 


Sir Charles Crosthwaite, and learning from 


him that he was willing to give lands to . 


Bihar settlers on favourable terms, they 
proceeded to Mandalay in Upper Burma to 
place themselves in communication with 
Mr. Smeaton, the Commissioner of Segaing 
Division. As the Commissioner and the 


Deputy Commissioner were both out on--— 
. tour Messrs. Hudson and Walker returneé 
Rai Bahadur Jai ~~. 


by steamer to Rangoon. 
Prakash Lal and his party returned by rail 
through the Toungoo, Pyinmana and 
Shegywin Districts and Mr. Finucane left 
Mandalay by river on the 30th March. He 
was joined at Rangoon by Rai Bahadur Jai 
Prakash Lal. He and Rai Bahadur Jai 
Prakash Lal discussed with the Financial 
Commissioner Mr. Fryer and Mr. Hodg- 
kinson the terms on which grants of land 
might be made to Rai Bahadur Jai Prakash ` 


. Lal in the Toungoo and Pyinmana Districts. 


On the 5th April, 1889, Rai Bahadur Jai 
Prakash Lal made a formal application and 
Mr. Finucane observes thatit was arrang- 
ed with Mr. Fryer and Mr. Hodgkiwson’ 
that a grant will be made in accordance 
with the terms specified in the application 
for 15,000 acres in the Toungoo. District. 
The terms on which the grant was made 
are as follows:— - 

“l. The land to be revenue -free for 12 
years, -> 
2. From the beginning of the 13th to 
the end of the 19th year the land to be as- 
sessed at Re. 1 per acre on 1,000 acres. 

3: From the beginning of the 20th to the 
end of the 26th year the land to be assessed 
at Re. 1 per acre on 2,500 acres.” 

4, From the beginning of the 27th to the 
end of the 33rd year the land to be assessed 
at Re. 1 per acre on 4,000 acres. 

5. After the end of the 33rd year the land 


to be assessed at half the. current rates on 


LK 
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. ‘ea actually under cultivation for. a 
pood of 66 years. The rate never to be 
more than 8-annas per acre on the aggregate 
area of the grant, - 

6. The land nevér to be asSessed at any 
subsequent settlement ab. more than two- 
thirds of the rate current in the neigh- 
bourhood., 5 os 


7. Ishall be allowed the option of sur-` 


rendering the land up to the end of the 5th 
year but not later without payment of any 
penalty and after the end of ‘the 5th year 
and up to the end of the 12th year on pay- 
ment of a penalty of Rs. 100 for every 10,000 
acres for every year that the grant-has been 


| held minus the first five years, 


8. The grantee to have a perpetual and 
transferable title to the entire grant; but 
liberty to transfer up to the 12th year only 
to be allowed when the purchaser shall have 
been approved by Government. After the 
12th year liberty to transfer the land is to be 
allowed unconditionally. 


of the land may be Burmans. If the pro- 


-f 9. Ten per cent. of the actual cultivators 


- portion of Burmans permanently settled 


on the grant exceed 10 per cent. the land 
cultivated by them will be assessed at full 
rates. This restriction does not, however, 
refer to the temporary labourers who may 
be employed to cut jungles and do other 
temporary works. 

10. All but 10 per cent. of the cultivators 
to be emigrants from Bihar, Chota Nagpur 
and the N. W. Provinces and Oudh, Bihar 
to include the Bhagalpur and. the Patna 
Divisions. : 

11: No restrictions to be put on me in 


. respect of the rent which I may take from -- 


my tenants, subject, however, to any law or 
‘regulation that may hereafter be passed by 
the Legislature regarding tenant right. 

12. That the tenants settled upon the 
grant will be exempt for five years certainly 
from capitation tax.” 

It seems that these conditions were very 
liberal and that in some respects more 

‘favourable to capitalists from India than 
to-Burmans and Mr. Finucane’s explanation 
for thisdifference runs as follows::- 

“This question has been asked why should 
land be granted on these favourable terms 
to Biharis as compared with the natives of 
Burma. The answer would appear to be, 
that itis an object of -imperial policy to 
relieve the surplus population of Bihar, that 
there is no possibility of all the cultivable 
area in Upper Burma being brought under 
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cultivation by natives of the country and 
that no special favour is shown to Bihar or 
Bengal capitalists inasmuch as it is open to 
residents of Burma also to take grants on 
these terms, provided they comply with 
the prescribed conditions, by settling Bihar 
or Chota Nagpur cultivators upon it. In 
order to assist emigrants arrangements were 
made with the British Iadia Steam Naviga- 
tion Company to take deck passengers from 
Calcutta at Rs. 5 each instead of Rs, 10 and 
the Government of Burma and the Govern- 


‘ment of Bengal each agreed to pay asubsidy 


of Rs. 82 to the Steamer Company in order 
to procure this reduction in the fares, 

It appears from Rai Bahadur Jai Prakash 
Lal's letter dated the 5th.April, 1889 (Ex. 
721, Part III,. Vol. VI, page 2746) that the 
application was for 15,000 acres of land in 
the Toungoo District in two circles, 6,000 
acres in the Zeyawadi circle and 9,000 acres 
in the Minbon circle and that Rai Bahadur 
Jai Prakash Lal hoped that the Chief Com- 
missioner would be pleased to recognize 
his right of precedence for a further grant 
of 50,000 acres of land in the Pyinmana 
District in Upper Burma. On the same 
day, the 5th April, the Bengal party accom- 
panied by Mr. Finucane left Rangoon for 
Calcutta. On the 9th April they arrived in 
Calcutta and on the 14th April Rai Bahadur 
Jai Prakash Lal returned to Dumraon. 

Of the party who had accompanied Rai 
Jai Prakash Lal to Burma all came back 
except Lallu Ram, who was left in Rangoon 
as the Rai Bahadur's agent. It is needless 
here to speak of his staunchness devotion 
and force of character, but all that it is 
necessary to say is that ifit had not been 
for him the scheme would have died a 
speedy death. Lallu Ram reportson the llth . 
April that he had handed over the applica- 


‘tion to the Financial Commissioner. On the 


24th April, 9th May and 11th May he twrites 
and telegraphs ‘for money. On the 25th 
May Jai Prakash sends the first remittance 
(Rs. 5CO by money order) from Dumraon. 
On the 23rd May he sends some paddy and 
Indian corn seed purchased, for Rs, 50-5-0. - 
On the 3lst May he writes (Ex. Z-336) 
which is a somewhat important letter and 
to which further reference will have to 
be made, cautioning Lallu Ram to be care- 
ful as he was not a rich man. On the Ist of 
June, 1889, Maharaja Radha Prasad signs a 
parwana (Ex. Z-196) sanctioning a grant of - 
Rs. 25,000 for the Burma Colonization 
Scheme (abadi Burma) and the principal 


~. of capital was made. 


526 HARIHAR PRASAD SINGH Y. 


controversy in this case rests upon the 
meaning of this document. The defendants 


coatend that this document was an instru- ~ 


ment of conditional gift in respect of the 
money while the plaintiff's case is that Jai 
Prakash Lal was the trustee of the Maharaja 
and the grant merely sanctioned the ex- 
penditure of Rs, 23,000 for the development 
of a Maharaja's fund for the expenditure 
upon property of which he was the benefi- 
cial owner. By llth December, 1893, the 
Maharaja's interest in the property seems 
to have cooled and an entry in Jai Prakash’s 
private order book (Ex, Z-104) of this date 
is of primeimportance. The first part of the 
entry contains directions about a house at 
Buxar, the second item contains directions 
as to how money drawn from his private 
-accounts for Raj expenses is to be entered 
in the accounts and recovered. The third 
item is as follows :— 

“Maharaja Sahib Bahadur has stopped 
- paying the Burma expenses and in future 
a poe be met from my tahvil (fund) 


From that date no money was drawn from 
the Maharaja's Treasury for the colonization 
scheme. Up to that date the total expendi- 
ture recorded in the Raj accounts is 
Rs. 24,181-11-9 under head khanedari, sub- 
head abadi Burma andnot a rupee was spent 
upon the scheme thereafter by the Maharaja. 
It appears that although Lallu Ram was 
clamouring for money Jai Prakash Lal sent 
no remittance till 10th October, 1894, and 
between that date and his death in February, 
1897, his total remittances amounted to 
about Rs. 6,000 only. Hisson the defend-~ 
ant No, 1 Rai Bahadur Harihar Prasad 
applied himself to the scheme vigorously 
after leaving College and between 1897 and 
1904, he sent a further sum of Rs. 1,68,000 
inclusive of Rs. 54,000 advanced to tenants 
without interest. It is to be observed that 
the income from the property which was 
about Rs. 3,000 in 1894 and grew steadily 
was re-invested each year upon the land 
till 1900 after which no further expenditure 
The annual income, 
however, continued to be re-invested till 
1907 from which year the defendant No. 1 
. has been realising a clear profit. Hence 

forward the property became self-support- 
ing and yielded a clear revenue to Harihar 
Prasad. 


Accotding to the plaintiff the amount 
spent by the defendants between 1894 and 
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1904 was only Rs. 64,000 but this calculation 
appears to be incorrect. ; 
It will be convenient at this stage to give 
a few more facts about the progress of the 
reclamation work, It appears from a letter 
of the Deputy Commissioner of Toungoo to 
the Commissioner dated the 22nd April, 
1891, (Part IIT, Vol. VI, page 2850) that an 
area of about 500 acres had been cleared of 
trees but no steps had been taken to bring 
more than a small patch 'of 2 acres under 
cultivation, and that with the exception of 
the agent in charge and some 6 or 7 native 
servants no natives of India were being em- 
ployed. On the 24th July, 1891, the Deputy 
Commissioner of Toungoo reported that the 
area cleared of jungle was 500 acres and 
the area under cultivation was 2 acres. On 
the 15th November, 1891, the area cleared 
was 406 acres and the area under cultiva- 
tion was 4827 acres and there were 33 
Bihar men on the estate. On the 23rd 
September 1892 the area under cultivatiog 






was 60°4 acres and there were 20 able bodie. 
meh on the estate. On the 28th December, 
1892, Jai Prakash Lal reported to the Deputy, 
Commissioner that the area cleared was 
500 and that under cultivation was 65, 
and there were 36. families of emigrants 
from Bihar consisting of 46 men, 16 women 
and 13 children. On the 14th January, 
1893, the Deputy Commissioner reported to 
the Commissioner that the area under 
cultivation was 65 acres and that the labour 
population consisted of 25 men 8 women 
and 7 children. This shows that the state- 
ment by Jai Prakash as to progress was 
exaggerated. On the 15th January, 1895, — 
the area under cultivation was 80 acres of 


| 
land, but there were only 3 or 4 families 


comprising 12 males living on the estate. 
On the 3lst October, 1896, ‘the area 
under cultivation was 300 acres and the 
labour population consisted of 44 families 
of Bihar, North Western Provinces and 
Oudh viz., 60 men, 40 women and 41 
children. On the 9th November, 1896, the 
Deputy Commissioner reported to the 
Commissioner that the area under cultiva- 
tion ‘was 295 acres and that the labour force 
consisted of 60 able bodied men. In Febru- 
ary, 1897, Jai Prakash Lal died and progress 
under Rai Bahadur Harihar Prasad became 
much more rapid. Wefind that on the 26th 
August, 1897, some land had relapsed into 
jungle and that the area under cultivation 
was only 231 acres and that the labour 
population consisted of 88 men, 76 women, 
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“and 105 children, On the 27th December, 
.1897, Lallu‘Ram writes to Hariji that 1,200 
acres must be cultivated within the next 

- two yearsin order to make up the 1,500 
acres required by the terms of the grant. 
He reports that the labour . population con- 
sists of 258 souls in June, 1897, 46 of whom 
had died and 8 had run away. The follow- 
ing passage gives a sufficient description of 
the condition of affairs : 

“My dear Babuaji, 

-We are in troubles. There were 258 
souls in June last at Jaipur 46 of whom 
have died and 8 have fled away. I fear 
many of the survivors will abscond if no 
precaution is to be taken. One-fifth of our 
people have died; how many are mourning 
‘for the loss of their dear ones and do we 
expect the survivors will like the place 
where they have. been undergoing all sorts 
of privations. Our heart is, as it were, 
made of steel. We have no humanity in 
us. Can Poona plague be more deadly ?' If 
we cannot feed, clothe and house our people 
properly, it would be better for us to with- 
draw from the scene of action. Many per- 
sons are still ailing. Doctors are demanding 
Rs. 50 a month for treatment.” 

The next day Lallu Ram Pande reports 
to the Deputy Commissioner that the area 
under cultivation is 576 acres. „Progress 
thereafter was’ more rapid and except for 
one attempt in May, 1898, the Burma 
authorities appear to have abandoned their 
scheme of forfeiture or re-assessment. 

From a letter dated the 12th May, 1900, 
from the defendant No. 1 to the District 


Magistrate of Shahabad it appears that the’ 


labour force had also’ grown and that be- 
` tween Ist April, 1899, and 3lst March, 1900, 
144 families consisting of 383 persons had 
emigrated to the grant. 

As there has been some controversy with 
regard to the precise point of time when 
the trust property, if any, came into exist- 
ence, itis necessary to refer to the acts of 
the authorities in Burma immediately after 
the application of the 5th April, 1889. It 
would appear from the draft application 
that the Financial Commissioner settled the 
terms after consultation with the Chief 
Commissioner, who was the only authority 
that could vary the standard regulations 
made by the Government of India. In Jai 
Prakash's case some of the terms were in 
fact altered and on the 6th April, 1889, the 
Financial Commissioner wrote to the Deputy 
Commissioner of Toungoo informing him 


“ 
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that a grant had been made and that Lallu 
Ram would point out the land to him to 
anybody deputed by him to inspect the 
land, and if the land was suitable fora grant 
he would pay the cost oftdemarcating it and 
The order of the 
Deputy Commissioner to his office was that 
the land should be demarcated with posts 
and that a sketch een Alibali be made, In 


‘November Lallu Ram submitted his report 


to Jai Prakash for the period April to Octo- 
ber, 1889, in which he stated that he had 
selected a piece of waste land at Pyu Rail- 
way Station on the 138th mile from Rangoon. 
The land had been demarcated ata cost of . 
Rs, 238 and that an inner survey would be 
made later. On the 2nd December, 1889, the 
Deputy Commissioner of Toungoo writing to 
the Deputy Commissioner of Forests issued 
certain orders about the timber on the grant. 
On the 23rd May, 1890, the Deputy Commis- 
sioner forwarded the map to Jai Prakash. 
Difficulties then arose as to the southern 
boundary. Then on the 4th June, 1890, Lallu 
Ram wrote to the Deputy Commissioner point- 
ing out that the area within the demarcated 
boundaries amounted to only 13,35,520 acres 
and suggested that the boundaries should 
be extended towards theeast, On the 22nd, 


‘July 1890, the Revenue Department of 


Burma wrote to Lallu Ram as theagent of 
Jai Prakash informing him that it would 
be impossible to allow the “lessga’'to dam 
the Pyu Chaung and to allow ‘him. to ex- 
tend his boundaries towards ,the South and 
that'the lessee might apply for an extension 
towards the east. Onthe 22nd April, 1891, 
the Deputy Commissioner wrote to the 
Commissioner that the Raja’s agent (mean- 
ing Lallu Ram) had returned from Dumraon 
in the previous January and had agreed to 
take land in the north and “east. On the 
5th April 1893, the Deputy Commissioner 
informs the Commissioner that 15,000 acres 
have been surveyed and boundary’ pillars 
have been erected. There was then some 
difficulty about the inclusion of certain 
pagoda lands and lands belonging to certain 
villagers of Tangan and the boundary pillars 
and map were accordingly altered 155 acres 
were excluded, and 128 acres of additional 
land weretaken by thelesses to thenorth, Tha 
original boundaries were found to compose ' 
an area of 15,027 acres and, therefore, after 
excluding 155 and adding 128 there remain- 
ed an exact total acres for the lessee, sub- 
sequently on the llth January, 1895, the 
grant was again reduced because it was 
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found that the allotment to the Tangaon 
villagers should be 282°35 acres instead of 
150 ; and on the 13th January, 1895, Lalla 
Ram agreed to take the reduced area of 
14,867 acres instead of 15,000 acres. Lallu 
Ram had asked for two blocks intersected 
by the river Pyu but in the result one com- 
pact block in the Zayawadi circle and no 
land in the Minbonecircle was granted. 

In regard to the particular point of 
time at which possession was taken of any 
portion of the grant, it appears from a 
letter dated the 10th August, 1889 (Ex. Z- 
1954) from the Secretary to the Financial 
Commissioner to Jai Prakash Lal that 
- possession would not be given to him till 

the survey fee had been deposited. On the 
4th December, 1889, Jai Prakash reported 
to the Secretary thata fee of Rs. 3,750 had 
been deposited and on the 29th January, 
1890, the Secretary to the Financial Oom- 
missioner informed the- Deputy Commis- 
sioner that Jai Prakash Lal might be allow- 
ed to cut trees. On the 6th February, 
1890; Lallu Ram asked the Deputy Com- 
missioner for permission to burn trees. 
On the 20th February, 1890, the Sec- 
retary to the Financial Commissioner 
. wrote to the Conservator of Forests inform- 

ing him that Jai Prakash Lal had permis- 
sion to fell and dispose of all timber except 
teak trees 4 feet in girth and above 4 feet 
in height. i 

It is clear, therefore, that at any rate on 
the 20th February, 1890, possession was 
given to Jai Prakash of the major portion 
of the property. The portions substracted 
and added subsequently will not materially 
affect the case, 

The lease was ready in 1894 but was not 
signed till the 13th March, 1896, by Lallu 
Ram acting as the agent of Jai Prakash and 
it was to operate from July, 1895. I think, 
therefore, it is clear that title to the. major 
part of the property was created and 
possession delivered in 1890. As to the 
yest title and possession followed in 1895. 

* But the prospects up to 1898 were precari- 
ous and repeatedly forfeiture was threatened. 
Reference may be made to letters dated 
the 27th May, 1891, 12th June, 1891, and 
the 2lst June, 1891, in which Lallu Ram 
admits that no work has been done for two 
years ; also to letters dated the 24th July, 
1891, 15th November, 1891, 28th October 
‘and 2nd November, 1895, all of which are 
printed in Vol. VI of the Paper Book, On the 
55th May, 1898, the condition of affairs was 
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still gloomy and Lallu Ram reports to Harihar 
Prasad that 1,500 acres must be cultivated 
by the 30th June, 1900, and 700 acres dur- 
ing each succeeding period of 7 years, and 
suggests that it would be better to make 
nominal compliance by scattering paddy 
seed onthe surface of the land. In 18994 
Harihar Prasad himself visited the pro- 
perty and on hisreturn he wrote a pamphlet 
giving an account of the colony and its 
general prospects. Thereafter he appears - 
to have applied himself with more energy 
in developing the property and sent 
Rs. 20,172 in 1899, Rs. 30,613 in 1900, 
Rs, 35, 800 in 1901, Rs. 31,172 in 1902 and 
-Rs. 30,104 in 1903, and Rs. 6,656 in 1904. 
The income from the. property at the end 
of 1893 was about Rs, 956 ; in 1894 up to the 
Maharaja's death it was #258 and for the 
remaining halfof the year it was Rs. §04-4-0; ~ 
in 1895 the income was Rs, 4,494; in 1896. 
Rs, 3,744 ; in 1897 the income was Rs. 9,300 
in 1902 it was Rs. 32,060; in 1903 Rs. 28,000; 
and in 1904 Rs. 36,000. It will be seen, -— 
therefore, that the grantee had a very! | 
anxious time down till 1898 and as in the ` 
earlier years the land relapsed quickly into 
jungle the work of clearing and cultivation 
was slow and difficult; the labour force 
also was liable to constant reduction by 
reason of desertion and sickness. The 
energy and perseverance of Lallu Ram 
triumphed in the end and when he died in 
1917 he handed over to the defendant No. 1 
a property of which the value as estimated 
in the plaint was 20 lakhs. It does not 
appéar, however, that the scheme has done 
smuch to relieve the congestion in Bihar and 
the Government of Burma after a few trials 
-definitely declined to continue these coloni- , 
zation grants. FG: 
It will be- useful next to give some 
account of the manner and the extent to 
which expenditure was incurred by the 
Dumraon Raj in respect of the scheme. As 
a preliminary to the discussion of. this 
subject, some account must also be given 
ofthe system in which the accounts were 
kept in the Dumraon Raj. It seems thatin | 
addition to the Raj Treasury, the Raj 
maintained a Bank called the kothi kalan 
in which the outside public were allowed to 
deposit money. The accounts kept in 
the Treasury and in the Raj office exhibit 
great detail and accuracy and, in my 
opinion, they areto be thoroughly trusted. 
There were four. departments called khana- 
dari, dehi, darbari, and ekhrajat mutalik 
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mash milkiat: Under each of these main 
heads there were sub-heads ; for instance 
under the head khanadari there- were 15 
‘sub-heads to which the new sub-head abadi 
‘Burma was added in 1889 after the Rs. 25,000 
‘had been sanctioned; and again after the 
death of the Maharaja in 1894 the sub-head 
‘Probate was added.. 
‘ The. registers maintained were. 
number :— ` 

(1) Register kharach mamuli. 

6 Register estimate jama kharach. 


7 in 


" (3) Rokar, 
; (4) Jakar.. 
5) Lekha. 
(6) Roznamcha. 
\ (7) Jama kharach, 
` There was one checking department for 
‘/khanadari and for the others, there was 
another checking department which also re- 
Checked the khanadari bills. The register 
estimate jama kharach was kept by the 
account department. All bills and cheques 
that were intended forpayment or adjust- 
ment were sent to be entered under the 
appropriate budget head. 

The rokar was the daily cash book. The 
jakar was the adjustment register and 
when payment was made by a cheque, the 
final bill in adjustment of this cheque was 
entered in this book. 

The-lekhas were four ledgers :— 

(a) Lekha khanadari. . 

(b) Lekha account. : 

(c) Lekha mutfarkat (including mukad- 
mat). oe 

(d) Lekha dastgardan. 

The lekha dastgardan was a ledger main- 
tained in the name of individuals who took 

~aghyances and had to account for them sub- 
sequently. ` 

The roznamcha was acopy of the rokar 
for the proprietor's information and was sent 
to him daily. 

The jama kharach goshwara was a period- 
ical account prepared from the ledgers 
of receipts and disbursements. It was pre- 
pared at intervals ofone month, two months 

This 
was signed by the Maharaja and the 
Diwan, : 

It is unnecessary to examine in detail the 
manner in which the entries were posted 
in the various registers, but it is noticeable 
that a very efficient check was kept against 
payment of the same bill twice and against 
collusion between the treasurer and the 
accountant. 
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The first point to be ascertained with 
regard tothe Burma project is who paid 
the expenses. It was contended on behalf 
of theappellant beforeus that the amount 
of Rs, 2,771-9-3 which was spent in Railway 
journeys, steamer fares and other expenses 
came out of the pocketiof Jai Prakash Lal. 
But that is not the case and from a note 
submitted by Sir Ashuéosh Mookerjee on 
behalf of the respondentand which is here- 
with annexed it is clear thatthe whole of 
this amount was Raj money which was | 
recovered from the Treasury by separate 
bills and cheques after the return of the 
party from Burma. Rs. 2,700 is] covered by 


‘the following cheques:— . 


Rs. 


Cheque No. dk 
1,900 to Bhawani Singh. 


249 


250 200 to Ram Gulam Singh. 
253 500 to Dr. Macdonald. 
254 1,000 to Dr. Macdonald. 


In addition to this asum of Rs, 71-9-3 was 
paid out in cash out of the Raj funds.. 
In addition to these preliminary expenses 


` a further sum of Rs. 25,293-13-0 was paid 


out of the Raj Treasury. According to the 
defendants, however, the total spent was 
Rs. 24,918-11-9 anda balance of Rs. 81-4-3 
remained in hand on the 11th December 1893 
when the Maharaja stopped payment; but 
it appears that a sum of Rs. 350-9-0, which 
was shownin the Raj aecounts after the 
death of the Maharaja as money due from 
Lallu Ram, was in fact spent on the coloniza- 
tion scheme and was included by Lallu 
Ram in the accounts submitted -by him to 
Jai Prakash Lal, but was not adjusted by 
oversight inthe Raj books. Ifthis sum of 
Rs. 350-9-0 is added to Rs. 24,943-4-0 which 
is the total of the sums adjusted, we get 
a grand total of Rs, 25,293-13-0. It has been 
established that this is the correct amount 
of the money drawn from the lst June to 
December, 1893, by Lallu Ram and by those 
employed in Burma by Jai Prakash Lal. 
It seems that out of the total number of 
24 chithis or cheques issued for money paid 
in advance 20 items were drawn by Lallu - 
Ras himself, two items were drawn by 
Ramautar Singh, two items by Ram Kewal 
Pande. In Lallu Ram's case the usual 
procedure of adjustment was varied, In 
some instance Jai Prakash Lal ordered the 
advance to be adjusted without a final bill; 
in others he ordered an adjustment to be 
entered after Lallu Ram had submitted a 
detailed account to him, When money 
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was drawn by other Raj servants such 
as Bhawani Singh, Sada Sukh Singh 
and Ramautar Singh, detailed bills were 
always furnished. It is obvious that as 
Lallu Ram was living in Burma, it was 
not possible to obtain detailed bills with 
regularity, and consequently he was 
given a free hand, I cannot see that the 
mode in which Lallu Ram accounted for 
his expenditure raises any inference that 
the money allotted to him had ceased to 
be Raj property and has assumed the 
character ofa gift to Jai Prakash Lal. 
There is one other item in Lallu Ram's 
accounts which calls for notice. It relates 
to asum of Rs. 235-15-6 shown in the in- 
ventory filed in 1894 in connection with the 
Probate of the Will of the Maharaja as 
money due from the Raj servant Ram 
Kewal Pande. Now it seems that on the 
19th October, 1891, and 19th November, 


1891, two sums were paid by advance 


cheques to Ram Kewal of Rs. 100 and 
Rs. 1,000. He submitted a bill in adjust- 


ment to cover the whole of this sum; but . 


Lallu Ram checked it and passed it only 
for Rs. 864-10-1 leaving a balance of 
Rs. 235-6-0 from Ram Kewal. Ram Kewal 
was subsequently dismissed from the ser- 
vice of the Raj; but the sum due from him 
was correctly shown as a part of the assets 
of the deceased Maharaja's estate. It is 
urged by the plaintiff that this claim 
against Ram Kewal shows that the sum of 
Rs, 25,000 sanctioned by the parwana_ of 
the Ist June was not regarded by Jai Pra- 
kash Lal, who was an executor, as a gift 
to himself; I think as far as it goes the 
argument must be accepted; but it really 
does not carry the case very far because the 
case of the defendants is that the gift was 
only conditional, and, therefore, any un- 
expected balance in the hands of a Raj 
servant would still be the property of the 
estate. Similarly, the entry of Rs, 350-9-0 
against the name of Lallu Ram in the 
game inventory was also sought to be used 
as evidence negativing the theory of gift; 
but it has been explained that the claim in 
the Probate was a mistake and the money 
had actually been spent by Lallu Ram but 
not written off in the Raj accounts in Dum- 
raon ;even if Lallu Ram had owed the 
money the entry in the inventory would 
heve been correct. 

An attempt was made by the Counsel for 
t e appellants to show that a sum of 
Rs, 2,196-13-0 was spent by Jai Prakash 
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Lal out of his own pocket on various dates 


and never recouped from the Raj. These 
items are as follows :— < 
e Rs. a p 
23-4-1889 20 0 O for sending a 
labourer named 
Manbodh. 
20-5-1889 507 0 0 . 
23-5-1889 50 5 0 for seeds, 
16-6-1889 607 8 0 
27-7-1889 1,012 0 0 


Rs. 2,196 13 0 
It is said that this is clear proof that 
from the outset the land was Jai Prakash 
Lal’s private property. The account books 
kept in the Raj show that on the 29th 


-August, 1889, a sum of Rs. 2,125 was ad- 


justed by zakirah cheque against the grant 
of Rs. 25,000. Lallu Ram’s account book 
shows that he received the following 


sums :— 
Rs. a p. ee 
25-5-1889 500 0 et ji 
17-6-1889 600 0 0 


30-7-1889 1,000 0 0 

The money order commission on these 
sums would be Rs. 6, Rs. 7 and Rs. 12 
respectively and itseems established that 
the zakirah cheque covers the following 


items :— 
Rs. a p 
506 0 Q 
607 0 0 
1,012 0 0 
Rs. 2,125 0 0 ; 
making a total of Rs. 2,125 in adjust- 
ment of the expenditure of Rs. 2,126-8-0 
incurred by Jai Prakash Lalin remittaw 
between the 20th May and 27th July. The 
difference of Rs. 1-8-0 is probably due to an 
excess of money order commission paid by 
Jai Prakash Lals servant and disallowed 
by the Raj office. The balance of Rs. 70-5-0 
which makes up the total of Rs. 2,196-13-0 
was made up of two items of Rs. 20 and 
Rs. 50-5-0 advanced to a coolie named 
Manbodh and for seed, Although this. 
balance of Rs. 70-5-0 appears in Jai Pra- 
kash's book as having been paid by Jai 
Prakash out of his own funds there is no 
trace in the Raj books that it was ever 
adjusted nor do any of Lallu Ram's ac- 
counts show that it was ever incurred for 
the Colonization Scheme. Whether Man- 
bodh ever went or the seed ever reached 
Burma there is no evidence to show. 
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It is contended on behalf of the defend- 
ants that the sum of Rs. 2,125 although 
adjusted, was never paid in cash to Jai 
Prakash Lal. The answer is thaf we do not 
know. | 

If the defendants had called for the 
kothi kalan book the matter might have 
been further elucidated, All that appears 
from the account books filed by the plaintiff 
is that a sum of Rs, 2,125 was charged to 
the Burma grant and a rokar entry 
(Ex. 158) refers to letter No, 6574 and 
states that the money was sènt on various 
dates to Lallu Ram for settlement'in Burma 
lands through Jagan Singh. 

The other objection is thatthe correspond- 
ing entry register kharach mamuli Ex. 135- 
a) shows the expense entered in the month 
of August, 1889, whereas the remittances 

“were sent in May, June and July 1889. At 
this distance of time it is not possible to 
reconcile these discrepancies and. I am 


___Satisfied on a review of the whole evidence 


shat Jai Prakash Lal did not spend any 
out of his own pocket between 
his return from Burma and before the stop 
order of the Maharaja was issued, 

There remains to be considered a con- 
tention of a similar nature with regard to 
the preliminary expenses. The learned 
Judge has found that the sum of 
Rs. 2,771-9-3 spent on account of the pre- 
liminary expenses came wholly out of the 
Raj Treasury. It is contended by the 
defendants that this is wrong and that 
a part of the preliminary expenses were cer- 
tainly paid by Jai Prakash Lal out of his 
own pocket. Inmy opinion this contention 
also has not been established, 


efore starting for Burma Jai Prakash. 


al drew through Bhawani Singha sum 
f Rs. 1,000; he also drew from his own 
ccount in the kotht kalan a sum of 
s. 2,490; Ramgulam drew Rs. 200; and 
we know that two cheques were drawn in 
favour of one Dr. Macdonald for Rs. 500 
and Rs. 1,000 on the 25th March and 5th 
April, 1889. Who this Dr. Macdonald was 
is not known. In. some places in the 
accounts he is referred toas a, Padri Saheb; 
possibly he was some person in Burma 
from whom Jai Prakash Lal borrowed 


money, and the question is whether the. 


sum of Rs. 1,500 borrowed from him 
was actually spent on the preliminary ex- 
penses, 

Now Debi Prasad on his return sub- 
mitted a bill for Rs, 795-1-8; Ganga Sahay 
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submitted a bill for Rs, 113-14-3 and we 
know that Lallu Ram submitted a bill for 
Rs. 745-9-9 on the 3rd October, 1889, the 
number of which was 1289 and which con- 
sisted of 7 pages of details. This bill 
was made over to Sheo Narain Ojha on - 
the 16th May of 1915, when that somewhat 
meddlesome but zealous friend of the par-. 
ties was trying to effect a compromise. 
The evidence shows that shortly before 
that date the plaintiff made over 21 bills 
to Sheo Narain Ojha in order, as the plaint- 
iff alleges, to provide proof of his earnestness 
fora compromise. A suit by the Maharani 
of Rewa against the plaintiff for the 
Dumraon Raj was then pending and it was 
of the utmostimportance to the plaintiff to 
secure the assistance of the defendant No. 1. 
‘Three of these bills (Items Nos, 1,2 and 
3) for a total sum of Rs. 9,500 were shown 
in Sheo Narain’s receipt as having been 
made over to him three weeks earlier and 
these have been produced in this case by 
the defendants. -The plaintiff took the 
precaution of photographing 17 other 
bills before he handed the originals to 
Sheo Narain and these photographic copies 
have been filed in the suit by the plaintiff. 
One bill for Rs. 745-9-9, dated the 8rd 
October, 1889, was by some mistake not sent 
to the photographer and was in the box 
with the 17 bills. It is the plaintiff's case 
how that this bill is in the defendant's pos- . 
session and that if produced it would show 
that it was an account given by Lallu 
‘Ram of money spent for the expenses of the 
journey out of the Rs. 1,000 drawn by Bha- 
wani Singh.. In addition to this bill Lallu 
Ram, we know, submitted a bill for Rs, 1,117 
which contains no details. The whole of 
this amount was adjusted by zakhira cheque 
and without going into the details of a 
somewhat intricatecalculation, I think it will 
be sufficient to state that I agree with the 
learned Judge that thesum of Rs. 2,771-9-3 
covers (1) Debi Prasad’s bill for Rs, 795-1-3, 
(2) Ganga Sahai’s bill for Rs, 113-14-3 (3) 
the missing bill of Lallu Ram for Rs. 745-9-y 
and (4) Lallu Ram’s bill for Rs. 1,117, If 
Ganga Sahay's travelling expenses did not 
amount `to more than Rs. 113, it would be 
reasonable to allow Rs. 117 for Lallu Ram’s 
expenses and that would leave a balance 
of Rs: 1,000 in Lallu Ram’s hands. Now 
we know that onthe 5th April, 1889, Jai 
Prakash Lal left Rs. 850 with Lallu Ram. 
It is contended that this sum came out of 
the Rs, 2,400 taken by Jai Prakash, but I 
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think it has been established that this was 
- not the case and that the money came out 
of the Rs. 1,000 left unaccounted for in Lallu 
Ram’s bill for Rs. 1,117. 

The learned Counsel for the defendants 
has submitted to us an elaborate argument 
` to show that-either the Raj spent only 

Rs. 908-15-6 on the preliminary expenses 
and Jai Prakash? Lal spent Rs. 1,000 
or that Jai Prakash’ Lal spent Rs. 2,400 
and the Raj spent Rs. 2,771. It is un- 
necessary to examine in detail the argu- 
ments upon which this case is founded; 
but it is sufficient to say that the de- 
` fendants complain firstly, that the cheques 
Nos. 250, 253 and 254 have not been pro- 
duced; secondly, that it has not been shown 
that Lallu Ram’s bill for Rs. 745-9-9 has 
in fact been lost; thirdly, that cheques 
Nos, 250,253 and 254 were not entered in 
the estimate register.of 1889 or at least 
in that portion of it which has been filed 
in this case, fourthly, that the register 
kharach ‘mamuli shows that Lallu Ram's 
bill of Rs. 1,117 relates to August, 1889, and 
not to March and April, fifthly, that there 
have been double adjustments, sixthly, that 
the entry in the rokar of a payment of 

Rs. 1,000 to Dr. Macdonald through Jadav 

Chandra Mullick onthe 15th April, 1889, 

does not mention Burma at all and that 

the entry was never marked as an exhibit 
by the District Judge, seventhly, that in 
regard to Lallu Ram's missing bill. for 

Rs. 745-9-9 the entries in the lekha khana- 

dari,jama kharach and jakar do not men- 

tion Burma. 

It isimpossible after 30 years to expect 
every difficulty to be cleared tp; but the 
entries in the account books such as they 
are do, I think, establish that the sums 
were paid out by the Raj for the preliminary 
Burma expenses, In my opinion, there has 
‘been no double adjustment of the sums 
which make up the total of Rs. 2,771. 

The controversy principally concerns 
the two items standing against Dr. Mac- 
donald’s name. Now the item of Rs, 500 
clearly mentions that the money was paid 
to Dr. Macdonald for the expenses of the 
journey to Burma, This item is marked 
Ex. 151-D. The-item just below it is 
dated the 15th April, and is for a sum of 
Rs. 1,000 but does not state that the money 
is for the Burma expenses; but immediate- 
ly to the left of it are two entries of 
Rs. 837-6-3 and Rs. 662-9-9 on account of 
realizations against the total of Rs, 1,500, 


HARIHAR PRASAD SINGH V. KESHO PRASAD SINGH, 


“showing that the account has been adjuste 


[93 I. O. 1926] 


The exhibit mark is placed between the 
right and the left hand entries and itis ` 
difficult to see how the upper part relating 
tothe Rs. 800 can be read as an exhibit 


without readingalso the lower part. The 
whole document is one document. What 
_ appears to have happened is this, The 


sum of Rs. 1,500 taken from Dr. Macdonald 
was adjusted by a bill for Rs. 837-6-3 sub- 
mitted by Debi Prasad which was put in by 
Ganga Sahay and by a sum of Rs. 662-9-9 
(Dr. Macdonald's Rs. 500 referred to in 
cheque No. 253 plus Rs. 45-9-9 out of Mac- 
donald’s Rs. 1,000 plus Rs. 117 Lallu Ram’s 
travelling expenses), This sum of Rs.662-9-9 
is part of Lallu Ram's bill of Rs. 1,117. 
The Raj office appears to have combined 
the accounts of Macdonald, Debi Prasad 
and Ganga Sahay together. Instead of 
showing that Macdonald was a creditor in 
Burma or Calcutta as the case may be and 
was re-paid af Dumraon on the 8th and 15th 
April and instead of opening a separate 
account to show that the same was subse~—— 
quently advanced to Lallu Ram, Debi 
Prasad and Ganga Sahay and duly re-paid--— 
by them by adjustments (which should.hav 
been entered notin the rokar but in the 
jakar) the Raj office appears to have made 
one combined account for Macdonald, Debi 
Prasad, Lallu Ram and Ganga Sahay. 
Why Debi Prasad’s and Ganga Sahay's 
re-payment were not entered in the jakar 
is not quite clear; but there isno reason 
for supposing that the accounts are not 
otherwise correct. . 

With regard to Lallu Ram’s bill for 
Rs. 1,117 (Ex. 769-Q), it has been pointed 
out by the learned Counselfor the. appel- 
lants that the entry at the foot of the, bi 












against the advances standing agains 
Bhawani Singh, Dr. Macdonald, and Ra 
Gulam does not appearin the counterfoi 
of the bill. Thisisa fact, but it is nof 
known whether the counterfoil must ; 
ways be an exact copy of the original. Pi 
The result, . therefore, is that I holc 
the plaintiff's accounts are substant. 
correct and I accept his contention that v , 
sum of Rs. 2,771-9-3 does not-contain any 
money contributed by Jai Prakash Lal. 
The defendants contend that Jai Prakash 
Lal spent at least Rs. 2,400 on the Burma 
expedition out of his own pocket. Now 
on the 8th March, 1889, when Jai Prakash 
Lal came back from Calcutta he drew 
Rs, 2,400 from his own tahvil and started 
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back the same day for Calcutta. The Maha- 
raja, who had already gone on the 24th 
February, returned to Dumraon on the 13th 
March. On the 14th March, Jai Prakash 
left again for Calcutta en route for Burma 
taking with him Ramautar Singh, Mahesh 
Singh, Debi Prasad, Ramrachya, Bisham- 
ber; Lallu Ram and Ganga Sahay had al- 
ready preceded him. Thereis nothing to 


. show that he had with him any part of 


this sum of Rs. 2,400 when he left Calcutta 
for Rangoon; or that he spent any part of 
it upon the preliminary expenses of the 
Burma scheme. For ought we know Jai 
Prakash Lal may have spent it either upon 
himself or his family who were then in 


Calcutta; his private account books- from - 


which some information might have been 
expected do not show any details in adjust- 
ment. Therefore, the contention of the 


defendant . that Jai Prakash before draw- . 


ing upon the Raj spent from his own 


l -pocket a sum of Rs. 2,400 and various sums 


aggregating Rs. 2,196-13-0 making a total 
of Rs. 4,596-13-0 seems to be without any 
foundation, In my opinion, it is established 
that up to the llth December, 1893, nota 
rupee was spent by Jai Prakash upon the 
Burma venture, : - 
It may be asked why the sum of Rs. 2,123 
should at all have been advanced by Jai 
‘Prakash Lal out of his own funds if the 
The answer to this is 
that the order book of Jai Prakash Lal and 
his rokars contain numerous instances 
where money was paid outof his private 
funds and afterwards recouped from the 
Raj Treasury. The following orders from 
-the order book will show that either for 


@nvenience of working or because of a. 


shortness of funds in the Raj Treasury 
money was often drawn from Jai Prakash 
Lal’s private funds.to meet Raj bills. 

Order dated the 30th September, 1893, 
runs as follows:—“Get sarkari expenses 
which have been incurred credited in the 
mokarrart rent.” Order dated the llth 
December, 1893, runs as. follows:—‘‘What- 
ever is spent on the sarkar’s account the 
voucher thereof should stand in the name 


` of Bhawani Singh and if money be paid 


from my tahvil, it should be entered in 
rokar as khata Babu Bhawani Singh, kha- 
rach reyasti, (debited in the name of Bha- 
wani Singh, reyasat expense).” Order 
dated the 16th May,1894, runs as follows:— 
If on account of emergency any money be 
paid from my own tahvil (fund), it should 
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be entered in (illegible) and’ should berea- 
lized from the tahvil of Lala Ram Lagan 
Lal or from the said Treasury. Arrears of 
rent for 12-annas kist should be set off 
against the small reyasat expenses incur- 
red per voucher.” 

Order dated the 2nd February, 1895 runs 
as follows:— 


-. “The sarkari expenses Should be defra J= 


ed with my permission and the payee should 
endorse receipt of the money thereon, Try 
in the first place not to defray the sarkari 
expenses, from my fund. In case of emer- 
gency it may be met per voucher or cheque. 
If itis not possible then signature should 
be obtained on the sarkari purja at the 
time. All money advanced as khas or to the 
řeyasat should ‘be realized within I5 days 
and in future money should be advanced 
only when there is necessity.” 

Therefore there was nothing unusual in 
Jai Prakash's spending his own money 
after his return from Burma to meet Lallu 
Ram's demands and afterwards recouping 
himself out of the Rs. 25,000 sanctioned by 
the Maharaja. Indeed ifthe venture was 
his sole property, itis difficult to see why 
he adopted the unnecessary procedure of 
recouping himself at all after the sanction 
for Rs. 25,000 had been obtained. There 
was no necessity for taking the trouble of 
making elaborate entries inthe Raj accounts 
if the money had been spent upon his own 
property. ; : . 

Ido not for a moment accept the sugges- 
tion that this was only a book entry and 
no money was actually drawn by the Jai 
Prakash. In the absence of-direct evidence 
it is permissible to regard probabilities, 
Having regard to Jai Prakash's prac- 
tical and business like habits, it is not 
likely that he would leave undrawn money 
which he was entitled to recover. He was 
not aman to throw away money On the 
contrary for nearly two years after Radha 
Prasad’s death he drew asum of Rs, 500 
per mensem from the Raj funds without 
any authority or sanction whatever. 

I next proceed to consider the composi- 
tion of the party which sailed from Calcutta 
on the 16th March 1889, 

The entry in Jai Prakash's order book 
which was kept in the office of the Manager 
of the Dumraon Raj dated the 14th March 
1889, runs as follows :— 

“To-day the Diwan remained busy for 
the whole day in making arrangeménts for 
adarbar and started for Calcutta in the 
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. evening at 5-30 P. mM. by the passenger train 
with some men and thence he will start 
for Burma on a ship to see the Burma 
land with a view to make bandobast (settle- 
ment). Lallu Ram Pande, Ganga Sahay 
Missir, had gone before, Ramautar Singh, 
Tahsildar, and Mahesh Singh, a horseman, 
Munshi Debi Prasad, collection officer, 
Ramrachya Tewari*’and Bishambhar Pattak 
of Itarhi accompanied him. On behalf of 
the plaintiff it is suggested that the fact 
that he was accompanied by so many 
Raj servants indicates that he went on 
Raj business and not on his own private 
business. On the other hand the defendants 
show that on previous occasions Jai Prakash 
when going on private business was accom- 
panied by 
were paid by the Raj. On all these occa- 
sions his own expenses were also paid by 
the Raj. But although the inference to 
` be drawn cannot be pushed very far, I 
_ think the Burma trip calls for notice 
because somany high Raj officials accom- 
panied the Diwan. Debi Prasad for instance 
was an officer next in rank to the Diwan 
himself, Ramautar Singh was a Tahsildar; 
Gan ga Sahay was Government servant whose 
services had been lent to the Raj and who 
had to obtain leave from Government in 
order to make the jourhey to Burma. Of 
the others Lallu Ram had just been taken 
into the serviceand was not a person of 
much consequence; Mahesh Singh was a 
sawar or a trooper who presumably went 
as escort orderly to Jai Prakash; Ramrachya 
was aleading tenant of Mouza Mahda of 
which the Diwan had a mokarram and 
Bishambhar was a tenant of Mouza Itari. 
lt is possible, of course, that the Maharaja 
gave permission to Jai Prakash to take 
Debi Prasad, Ganga Sahay and Ramautar; 
but it is not clear why, if he was going on 
his private business, the attendance of Debi 
Prasad and Ramautar was necessary. 
Ganga Sahay being attached to the agricul- 
tural farm may have been required to advise 
on the quality of the soil; but the deputa- 
tion of so ‘many Raj servants strikes one as 
being unnecessary unless it was an expedi- 
tion taken in the interests of the Maharaja, 
It is necessary next to refer to Jai Prakash 
Lal’s conduct in Burma after he returned 
to Rangoon. Exhibit Z-139 is the draft 
applicaticn for the lease. The second draft 
is Kx. Z-202 which was prepared on the 
5th April 1€89 and was written out by Debi 
Prasad, Init Debi Prasad had described 
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the applicant as the Diwan of the Dumraon 
estate, Shahabad. Jai Prakash Lal correct- 
ed this and cut out the words Diwan of 
the Dumraon estate. The final application 
(Ex. 721) was signedas follows: “Jai Prakash 
Lal, Rai Bahadur of Dumraon, in Bihar.” 
The defendants urge that this conduct 
clearly shows that Jai Prakash’s intention 
was to apply in his own right. On the 
other hand the learned Judge finds that his 
conduct is consistent with a supposed 
arrangement between the Maharaja and 
Jai Prakash Lal by which Jai Prakash 
Lal would act as trustee. I agree that 
having regard to the fact that the grant 
was in a foreign country and that the 
Maharaja was very diffident as to its success 
and contemplated the possibility of abandon- 
ment, it was more convenient in some ways 
not to allow it to appear that Jai Prakash 
agent. He foresaw, as 
turned out to be the case, that there might 
be trouble with the Burma Government. 


After Jai Prakash Lal left Burma Lallu ~~ 


Ram’s letters throughout, that is to say, 
down to 1907, show that he, at any rate, — 
treated Jai Prakash as his master and as 
the owner of the grant. It is curious, how- 
ever, that on the 20th January, 1890, he 
asks Jai Prakash Lal to depute Debi Pra- 
sad to Burma. Thisindicates either that 
Jai Prakash Jal had unlimited authority - 
to use Raj servants on his own. private 
business or that Lallu Ram had some idea 
that the Raj was the owner of the grant. 
There is evidence that at least one Raj ser- 
vant Awadh Behari was once deputed to do 
some private work for the Diwan; but it is 
strange that a person of Debi Prasad's 
seniority should be taken from Raj work 
and sent out to Burma simply for the 
Diwan's convenience, 

So far as Mr, Finucane is concerned; 
there is nothing in: any correspondence 
with him from which it can be inferred 
that he did not consider Jai Prakash to be ` 
the true owner; at any rate there is nothing 
after the application had been presented 
to the Financial Commissioner. Before 
that datein some of the correspondence 
he speaks of Jai Prakash “as the native 
Manager of the Dumraon Raj” and in in- 
troducing Jai Prakash to the officials in 
Burma he appears to have sometimes de- 
scribed him as Manager. It is certain that 
if Jai Prakash had not been connected 
with the Durmaon Raj the Burma authori- 
ties. would have required good evidence of 
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his status before giving hima grant. But 
whether Mr. Finucane and the Burma 


-Government had anysecret doubt as to the 


grant being Jai Prakash's own property is 
not: clear from the evidence. It may be 
asked what would have been the attitude of 


the Burma Government if‘ Jai Prakash’ 


had suddenly found himself dismissed from 
his appointment as‘ the Diwan. Perhaps 
they did not think of any such éventuality; 
or if they did they took the risk. It was of 
prime. importance at the moment to get 
Burma populated and Mr. Finucane'’s great 
object'was to relieve the congestion in Bihar 
and possibly it was not considered politic 
to examine too closely the title of Jai 
Prakash. Icannot help thinking, however, 
that Mr. Finucane, who was an experienced 
officer, must have, if he had paused to con- 
sider, seen that Jai Prakash's financial 
condition did not justify his applying for 
the large tract of land referred to in his 
application. It was altogether beyond his 
means at that ‘time to work a grant of 
15,000 acres in Lower Burma and 50,000 
acres'in Upper Burma. 

It is curious in this connection that Mr. 


` Finucane in his letter of the 4th March, 
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1889, to the address of the Secretary to the 
Government of Bengal while mentioning 
that the Maharajas of Darbhanga and 
Hathwa‘bad not replied to his demi-official 
letterson the subject of sending aman to 
Burma expressly states that the Manager of 
the Dumraon Raj, Rai Bahadur Jai Prakash 
Lal, had volunteered to accompany him, 
If: the Maharaja of Dumraon had re- 
fused’ Mr. Finucane's request, as it is sug- 
gested that he did, Mr. Finucane would 
‘certainly have mentioned that fact. Itra- 
ther looks as .if Mr. Finucane was under 
the impression that Jai Prakash Lal was 
representing both the Maharaja of Dum- 
raon and himself inthe venture. 

Coming now to Jai Prakash Lal’s:-means 
at the time when he undertook the journey, 
itis nécessary to mention firstofall that 
the only landlord from Bihar who had 
taken a grant up to that time was Mr. 
Mylne, the terms of whose lease were settled 
early in 1889 after some 2 or 3 years 
of experimental cultivation. There was 
another grant of 10,000 acres taken by Sheo- 
bux Mull of the Saran District, but he soon 
gaveit up. Mr. Mylne persevered and after 


` a very anxious period .of 12 years, he finally 


made the venture a success, Jai Prakash 
Lal was-40 years old at the timeand hada 


a4 
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young familyfor whom he had to provide. . 
He was apparently of humble origin and at 
the age of 19 he took service under the Raj 
as tutor to Radha Prasad. In 1886 he was | 
appointed muntazim and in 1876 he got the 
first mokarrari, namely, that of Mouza” 
Kaithi; in 1877 he was appointed the Mana-. | 
ger of the Dumraon estates in 1880 he:got.his 

second moxarrari, namely Mouza Itarhi;in ; 
1881 he was appointed Diwan; in 1882. he. 
got his third mokarrari, namely, of Mouzas 
Saraswati, Banwari, Biri and Pakri, and in 
1881 he gothis fourth mokarrari, namely,. 
of Mouzas Modha, Boksą and Sondhla,his | 
pay in 1876 was Rs. 50; in 1877 it was Rs. 80; 


in the same year it was raised to Rs. 300; . 


in 1878 it-was Rs. 500; in 1887 he got an. 
additional Rs..700 per. month under, the 
heading Diwangiri, that is to say, apper-. 
taining to the office of Diwan, and in 1888 ° 
there was a further addition of pay of. 
Rs. 300 under the same head. These Diwan- ` 
giri allowances were not drawn in .cash ` 
like the Rs. 500 but were realized by a ` 
reduction of the rent due to the Raj on 
account of certain thika leases which were 
granted to Jai Prakash Lal in September,’ - 
1889, and were renewed in 1892. ` 7 
According to the defendant No, 1 Jai — 
Prakash's incomefrom the mokarraris was, 
Rs, 10,000 to Rs. 12,009 and at.the time when , 
he must have made up his mind to take land. ` 


in Burma, if he did so at all for himself, ` 


the thikas had not been.given and it seéms 
to me highly incredible -that any man in 
Jai Prakash's position, who was dependent . 
upon his office for his livelihood and whose ` 
income was at the most Rs. 1,000a month, 
from landed property, would have had the 
hardihood to engage in a venture which 
even a capitalist like Mr. Mylne was. re- - 
garding with misgivings. Mr. Gouldhawk, 
the Burma ‘agent of Mr.: Mylne, says -that 
it cost Rs. 300 to remove a family from 
Bihar and Rs. 20 per acre to clear jungle, 
In my opinion Jai Prakash Lal could not 
possibly have contemplated the development 
of the property out of his current income, 
Then with regard to the question whether 
he had any capital at all, there is no evi- 
dence as to his balance in the kothi kalan. 
The defendant No, 1 was in cross-examina- 
tion asked whether in 1889 Jai Prakash’ 
had a debit of Rs. 584 at the Bank stand- 
ing against him. The defendant was un- | 
able to answer this question and we have 
no further information in the matter. ‘The 
plaintiff might have produced the kotki 
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kalan books, but he has not done £o for 
that year. There is evidence, however, to 
show that in 1893 Jai Prakash’s balance in 
the Bank was Rs. 1,68,000. How much of 
-it was due to the income derived from the 
thikas which began in 1889 with effect from 
“1868 we do not know. The lease was exe- 
cuted on the 25th September, 1689, for 10 
years with effect frém the previous year and 
_on the 15th September, 1892; it was renew- 
ed for.another period of 10 years with 
effect from 1889. On the 24th October, 
1889, the Maharaja issued a parwana autho- 
rizing the Diwan to deduct Rs. 32,000 per 
year on account of Diwangirt from the 
thika rent. In 1899 when the defendant 
No, 1 was compelled, owing to the perversity 
. of the Maharani Beni Prasad to take out a 
succession certificate for the withdrawal of 
his capital from kotht kalan, his father's 
balance at the Bank was Rs. 1,51,000, that 
is to say, it had increased by something 
like Rs. 83,000 in 4 years or at the rate of 
Rs. 22,000 per year. Assuming that the 
whole of this increase was due to the income 
from the thika properties, the income under 
this head from 1888 to the end of 1893 
would be about Rs. 1,10,C00, and if we 
allow for interest it would not leave much 
balance at the beginning of 1889 at Jai 
- Prakash's creditin the Bank. These cal- 
culations cannot claim any degree of ac- 
curacy; but the general result at which I 
arrive is that Jai Prakash Lal was uot in 
any sense a capitalist and that he was not 
the class of person whom the Government 
of Bengal wanted for the purpose of en- 
couraging emigration from Bihar; nor was 
he ina position to undertake the serious 
risks which the speculation involved, It 
was a very different matter with Mr. Mylne 
who was a capitalist with a very large 
income and with Sheobax Mull whicse father 
was a big banker in Chapra. 

The next question is whether Jai Prakash 
Lal was at all the stamp of man who would 
be likely to engage in land speculation of 
this sort. It is clear that not a single 
landed proprietor would touch the scheme 
possibly because of the disinclination of 
the Indian to cross the seas and the vast 
difference in race and language. The land 
was jungle and asthe evidence shows re- 

` claimed patches speedily relapsed into 
jungle. Jai Prakash Lal must have discuss- 
ed with Mr. Nolan the prospects of success. 
From Mr. Earnest Mylne’s evidence in this 
ease it is not clear when the conversations 
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between himself and Jai Prakash Lal took 
place. The probability is that it was about 
1893; but before his journey to Burma in 
1889 Jai Prakash Lal must have consulted 
Mr. Mylne's father about the scheme. We 
know that Mr. Finucane sent him a letter 
from Mr. James Mylne giving him as much 
information as he could. We also know 
that Jai Prakash Lal was in Calcutta for 7 
days from the 7th January till the 15th 
January, 1889; again from the 31st January , 
till the llth February; then again from the 
2ist February till the 8th March. On the 
24th February, the Maharaja started for , 
Calcutta and on the Ist March, he was in- . 
vested there with the order of the K. C. I. 
E. With the exception of a hurried visit 
to Dumraon for one day Jai Prakash re- 
mained in Calcutta till the 13th March. 
On the 14th March, Jai Prakash Lal again 
left for Calcutta: and on the 16th March, 
he started from Calcutta for Rangoon. It. 
is clear that the Maharaja and Jai Prakash 

Lal had ample opportunity for discussing - 
the Burmascheme with Government officers. 

It will be remembered that on the 12th 

March, the Maharaja executed bis deed poll 

permitting. his wife to adopt and that one 

of the witnesses to this document was Mr. 

Nolan himself. It is further shown from 

a letter dated the Ist August, 1891, from — 
Sir A, P. Macdonall, who was then the. 
Chief Commissioner of the Central Pro- 
vinces and became afterwards Lord Mac- 
donall, that the Maharaja had for many 
years been considering the question. of 
removing the surplus population of Bihar 
to other areas, and I have no doubt that 
before Jai Prakash Lal started for Burma 


theprcspects must have been very thorough- ‘fader 


ly threshed out, What then was the posi- 
tion ? Jai Prakash Lal certainly was not 
the man toinvest hisown money in such a- 
hazardous experiment. The Maharaja had 
the good of his tenantry at heart, and al- 
though he evidently did not believe in the 
chances of success he might, to avoid the 
unpleasantness of a refusal, have consent- 
ed tospend a moderate amount of money 
on Burma. In 1882 the dignity of the 
family was enhanced by the bestowal of the 
title of Maharaja upon him. This was 
quickly followed in 1688 by the bestowal of 
a knighthood inthe Order of the Indian 
Empire. The Maharaja, therefore, had good 
reason to be grateful to Government, and 
if, as seems to be the case, a vigorous at- 


tempt was keing made to persuade the 
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Bibar landlords to sink their-capital on an 
emigration scheme, it is not surprising 
that the Maharaja should be willing to 
spend asum of Rs, 25,000 by. way of ex- 
periment. ‘There is evidence to show that 


the Maharaja had on repeated occasions as-_ 


serted that he did not want land in Burma 
because he had plenty of jungle land within 
his own: zemindari in India. His object, 
therefore, in investing money in Burma 
could not have been speculation for the 
purposes of gain, although such an object 
1s suggested in the plaint. In my opinion 
it ismuch more likely that he looked upon 
expenditure very much in the nature of the 
subscription of Rs. 25,000 which he gave in 
the year 1891 to the Water Works at Arrah 
in Jai Prakash's name. What then is the 
inference to be drawn from the fact that the 
application for the lease and subsequently 
the lease itself were drawn in Jai Prakash's 
name ? So faras the Maharaja was concern- 
ed his conduct was in no way inconsistent 
with the view that -he was the beneficial 
owner. We have only one instance of an 
admitted benami purchase by a servant on 
behalfof the Maharaja. But benami pur- 
chases are socommon that the lending of 
Jai Prakash’s name in the transaction could 
not have seemed in any way unusual to the 
Maharaja orto any member of the party 
accompanying Jai Prakash Lal. It may 
well be that the Maharaja said to Jai Prakash 
Lal “go and take land.for me in your name 
and hold and develop the land in trust for 
me.” It is obvious that if he was contemp- 
lating the possibility of withdrawal from 
the project, the use of Jai Prakash's name 
would be advantagous. a 
On the other hand it is suggested that 
‘What he said to Jai Prakash Lal was “go 
and take land for yourself and in your name 
and I will assist you in developing it.” Jn 
the absence of direct evidence we can only 
come to a conclusion on this ‘point on cir- 
cumstantial evidence. It is suggested he 
was under great obligations to his Diwan 
and that he was anxious to promote his 
material welfare but it is clear to me that 
“the Burma scheme was not one in which 
y ordinarily cautious person would sink 
\oney for the benefit of another. To 
maharaja Radha Prasad the venture was 
like throwing money into the sea and if he 
was genuinely anxious to do something for 
his Diwan, the Burma scheme was certainly 
nat one which he wold have chosen. It 
may be urged that there is evidence 
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that Jai Prakash Lal was very anxious 
to become a Raja and that the Maharaja 
was willing to spend Rs. 25,000 to assist 

“him to obtain the honour. In one of his 
letters to Lallu Ram, Jai Prakash Lal 
writes that he is carrying on the scheme 
not with a view tomake money but in order 
to please Mr. Finucane. The taking of a. 
grant in Burma would not be the road to a 
Rajaship unless the grant was developedand 
a substantial number of emigrants removed 
from Dumraon to. Burma. The Maharaja 
must have known that Rs. 25,000:could not 
have sufficed for the development forthe evi- 
dence shows that he was avery shrewd man. 
Inthe circumstances I donot think that it is 
atall likely he could haveadvised Jai Prakash 
Lal to take the grant for himself as a step- 
ping stone towards a Rajaship, much less was 
he likely in the circumstances to consent to 
finance Jai Prakash Lal to the extent of | 
Rs 25,000 in such an unattractive project. 
On the other hand if it was a case of pleas- 
ing Mr. Finucane and the Government it is 
not surprising that he should have consent- 
ed to throw away Rs. 25,000 for that purpose 
and it was not only possible but it was 
probable that Jai Prakash Lal was used 

. by him as atrustee for the purpose of tak- 
ing the lease. The Maharaja probably said 
to himself: “I do not think this venture 
will come to anyching, but I am willing 
to spend Rs. 25,000 on it and to avoid com- 
plications hereafter I will take the lease in 
Jai Prakash's name. Ifit turns out to be 
a profitable undertaking I can continue the 
project, if it turns out to bea failure I can 
abandon it.” 

Let us now examine the question from Jai 
Prakash Lal's point of view. The fact that 
the application and the lease were made in 
his name is, no doubt, evidence in his favour 
and until the contrary is clearly shown it 
must be assumed that it was his intention — 
to take the land for himself. But he had 
neither the means nor was he the kind of 
person to engage in a speculation. of this 
kind; andif it was merely a commercial 
venture what is the meaning of his writing 
to Lallu Ram that he was doing ‘the thing 
in order to please Mr. Finucane. Mr. 
Skrine, who was the Collector of Shahabad 
from October, 1891 to October, 1893,thinks 
Jai Prakash’s object was to improve kis 
claim fora title. If that was so, what did he 
really intend todoin regard to the matter 
of finance? Did he think that the property 
would continue to be his he would get the 
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Maharaja to bear all expenses of develop- 
_, ment ? If in the end a sum of over two lakhs 
. had to be sunk upon the grant of 15,000 
acres in Lower Burma, three times as much 
would have been required for the 50,000 in 
Upper Burma. I decline to believe that he 
“ sériously thought that even with all his 
influence over the Maharaja he would be 
able to induce the latter to undertake this 
“very heavy liabilify on the chance of his 
. securing a title. If again it was not Jai 
Prakash's intention to bleed the Maharaja 
_ 16 the full extent, what was his plan of 

action? The possibility of dismissal or the 
possibility of the Maharaja’s refusing to 
make further grants must have occurred to 
_ him; and if so, did he really intend -to 

bear the burden of the development unaided 
for 10 or 12 years in order to establish a 
claim fora title? Immy opinion it was not 
within Jai Prakash’s power to oblige Mr. 
Finucane by taking the grant himself. The 
only way in which he could oblige Mr. 
_ Finucane was to take the grant for the 
Maharaja and to develop it with the 
| Maharaja's money till he got the title which 

‘he coveted. I have already referred to the 
- fact that the whole of the preliminary ex- 
` penses were met by the Maharaja and also 
to the fact that after his return the sum of 
_ Rs. 2,125 which he sent to Lallu Ram was 
- recovered from the grant of Rs. 25,0L0 made 
by the Maharaja. On the 31st of May, 1889, 
he wrote a letter to Lallu Ram which has 
attracted considerable attention in this case 
_ (Ex. 2-336, Part III, Vol. VII, page 3133) 
andin which he speaks of himself as not 
being a rich man and impresses upon Lallu 
Ram the necessity of being as economical as 
possible. It is contended that the letter 
proves that Jai Prakash’s intention in 
making the application was to make it 
for himself and not for the Maharaja. The 
admissibility ofthe letter is open to argu- 
ment. It is a self-serving statement and 
as an admission of title it is not open 
to the defendants to use it in their own 
_ favour. If the intention of the applicant 
in making the application had been a 
fact in issue, the statement might have been 
relevant but here the existence ofa trust is 
_ altogether independent of his intention: 
the trust would fasten on the property even 
if he took the grant for himself; but as the 
matter is not free from doubt, I will deal 
“with the letter as if it were legally admissi- 
ble. And this is the case with most of the 
statements made by Jai Prakash Lal with 
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regard to his title either in correspondence 
or in conversation, The plaintiff's explana- 
tion is that Jai Prakash Lal wanted to. keep 
Lallu Ram in the dark in order that Lallu 
Ram might*not be extravagant. It is difficult 
after a lapse of 30 years to be certain of 
what Jai Prakash Lal's intention in writing 
the letter was. We know that he returned 
to Dumraonon the 14th April and as no 
money had been provided by the Maharaja - 
he may have begun to doubt whether the 
Maharaja would approve of his action, he 
may have thought that he would have to 
work the grant as his own and that the only 
way of keeping down expenses was to tell 
Lallu Ram that ihe property was his and not 
the Maharaja's or again it may be that what 
he thought the Maharaja told him was “Go 
and take the land in your name, and if I do 
not approve of the Jand on your return, you 
will take over the ownership of it” and-that 
up to the 3lst May the Maharaja was un- 
certain whether he would not transfer the - 
ownership to Jai Prakash Lal. But what- 
ever may have been the true facts the letter, 
so far as it goes, is evidence in the defend- 
ants favour and it has to be considered 
with the other evidence in the case. 


On the next day, that is the lst June, 
matters were put on a more satisfactory 
basis for Jai Prakash by the parwana Ex. 
Z-196. This document has been a source 
of acute controversy between the parties and 
it is perhaps the most important document 
in the case. It is written in the Persian 
language and purports to be an order from 
the Maharaja sanctioning a grant of 
Rs, 25,000 for the cultivation or coloniza- 
tion of Burma, that is to say, abadi Burma. 
The translation runs as follows: — 

“No, 218 parwana to Jai Prakash Lal. 
God, the independent. 


“Diwan Sahib, my just appreciator 
Hon'ble Diwan Rai Jai Prakash Lal Sahib 
Bahadur, may God grant you peace. After 
compliments, be it known (to you) that for 


e 


‘abadi(cultivation or colonization) of Burma 


land 1 have granted (or sanctioned) a sum 
of Rs. 25,000 to you that the said amount 
may be spent by issuing letter (chitti) on 
the abadi of Burma, Further what more can 
be written? Dated the 17th Jeth, 1296 
Fasli.” 

The above translation assumes that the 
word between “rupaiya” and “manzur” in 
the original is injanib; that is the reading 
put upon it by the plaintiff. l 


| 


4 
1 


n 


A 


| 


k 






[93 I. C. 1926] 


The defendants contend that the word is 
ayanat meaning aid and conveys the idea 
that the grant is by way of aid tosthe Diwan, 
- A mass of evidence has been called on both 
sides including thatof experts in support of 
the respective ‘readings, and I propose later 
“to discuss the learned Judge's finding that 
` the -reading is injanib and not ayanat..- 

To return to the document, there are on 
wne margin the following words: “The 
contents of the above writing may be known 
‘to you, the just appreciator.” On the back 
there is the following endorsement: “No. 
1925 Diary of sadar serista. Present Diwan 
‘Rai Sahib Bahadur, ordered that the order 
of the Sarkar Bahadur should be carried 
out, that a copy of this parwana should be 
sent to the Accountant's Office, and that the 
original parwana should be kept i in my box. 
Dated the 3rd June, 1889.” The initials 
below are supposed to be those of the Diwan 
and the endorsement clearly is an order by 
him to. his office to send a copy to the 
F Accounts Department and to keep the origin- 
al in his box. Whether this meant the 

‘Diwan's private box or a box kept in 
the office is in controversy, but the point is 
not of importance. It is admitted that the 
document has been produced in this suit by 
the defendants. Its genuineness is not 
seriously challenged; but there is some 
controversy as to the name of the writer. 
According tothe plaintiff the writer was 
one Binaik, who occupied the place of some- 
thing like a Court Historian or Chronicler ; 
according to the defendants one Lachmi 


oe was the writer of the document. `I 
\ 
\ 


greed with the learned Judge that the 


that the writing is that of Binaik. A 
number of Binaik’s admitted writings have 
been put in (Exs. 701, 702, 703, 708, 709 and 
1045) and, inmy opinion, the ‘similarity in 
writing strongly 
case. The learned Judge considers that 
the late stage at which the document was 
tendered in the trial is a point against the 
defendants and it will be necessary to ex- 
amine the dates in this connection. The 
suit was instituted on the 29th April, 1917. 
The defendant filed his list of papers on 
the 30th November, 1918, and the entry in 
it referring to Z- 196 gives no particular 
beyond the word ‘ ‘nparwanas,” In March, 
1919, the plaintiff inspezted the dasument 
at the defendant's house and on the llth 
March, 1919, hə took a certified copy of it, 
On the 2nd January, 1920,-.the trial began ; 
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‘the parwana of 1889 was not produced. 


supports the plaintiff's, 
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on the llth January, 1920, after 62 witnesses 


had been examined for the plaintiff, the dez: 


fendant produced the parwana in Court and. 
the plaintiff again inspected it. there” ~ 


The defendant thereupon asked the plaint-,. 
iff to tender the parwana and the Ada. s 


vocate-General of Madras, who was then. 
representing the plaintiff, said he would: 
tender it later. On the 13th February, 
1920, the plaintiff's legal advisers. said, 
that ‘they would not tender the parwand. , 
and at a later period on the samé day’: 
when the plaintiff's witness Dwarka No, KÊN 
was being cross-examined, the parwana’ 


was put to him and he was questioned ‘with 
While re-exa- - 
mining Dwarka the plaintiff tendered. a. 
copy of the same parwuna which was marka 
ed 986. Who made this copy is not known,. 

therefore, not legal evidenee.” 


regard to the reading of it: 


and it is, 
The plaintiff also then tendered a work call? 


ed “Twarikh Ujjainia” which is a history | 


of the Dumraon Raj said to have been 


written by Binaik and which was marked ` 


Ex. 990. This document had not been’ 


mentioned in the list of documents but it ` 


contained a copy of the parwana in which 
the reading was clearly injanib. In re- 
examination Dwarka stated that the word in 
the copy Ex. 986 was clearly injanib. On 
the 14th February his re-examination was 
concluded, but he was re-called on the 28th 
February at the instance of the plaintiff 
and he then produced a large number of 
parwana books but not the parwana book 
of 1889. Dwarka was again re-called on 
the 14th June, 1920, but nothing material 
was elicited. In his evidence of 28th Feb- 
ruary Dwarka attempted to explain why 


His explanation was that the book had 
been sent toa Pleader named Brijmohan 
who was in charge of some Raj litigation 
in 1906 and that Brijmohan had not return- 
ed the book, It was suggested that this 
man wasin the service of the defendants 
and thatthe defendants had induced him 
to withhold the parwana book. 

It isnow suggested that this parwana 
book which contains a copy of Z-196 and 
the copy of Z-196 which was sent to the Ac- 
counts Office on the 3rd June, 1889 would, if 
produced, clearly show that the reading i 13 
ayanat and notinjanib. The true reading 
will be. discussed later, but for the present 
it is sufficient to say that I cannot accept 
tha suggestion that from the moment 
when he took inspection of the document 
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‘in March, 1919, the plaintiff was aware that 
the reading was ayanat and not injanib. 
lt is pointed out thatalthough the defend- 
ants did not call for the parwana book of 
1889 the plaintiff was ready with evidence 
to account for its disappearance and that a 
strong suspicion arises that he knew that 
thesbook,if produced, would clearly estab- 
lish that the true reading of the word was 
ayanat and not injanib. I think on the 
whole that if any inference isto be drawn 
from the conduct of the parties, it should 
be one which is adverse to the defendants. 
It is strange that a document of such im- 
portance which bears so directly on the 
question of title should have been introduc- 
ed only in cross-examination after 61 wit- 
- nesses had been examined for the plaintiff. 
Ifit is true that Jai Prakash considered it 
one of his title-deeds and keptit in his 
Special box, then I do not see why the de- 
fendants did not ata much earlier stage 
prove the document in the ordinary course 
by a witness who knew the handwriting of 
Binaik; for their case is that the reading 
ayanat is conclusive of the view that the 
grant of Rs.25,000was a gift to Jai Prakash 
Lal for the development ofthe land. But 
even if the defendants knew that the 
true reading was injanib and they intended 
tosteala march upon the plaintiff by sug- 
gesting at a late stage in the case that the 
reading was ayanat, the question still to be 
considered is how the respective readings 
affect the question oftitle. If the reading 
is injanib, the question arises, for whose 
colonization scheme was thegrant intended. 
It seems to me that the dmission to specify 
whose property was to be benefited indi- 
cates that it was the grantor’s own property; 
otherwise there would have been some 
word indicating that the grant was for the 
purpose of benefiting the Diwan’s property, 
and the Diwan himself who was a man of 
experience and knew the difficulties arising 
out of gratuitous payments on behalf of 
another for purchases of land would have 
been careful to see that the grant clearly 
specified that the grantor intended to 
benefit him. Ifthe money was a gift to 


the Diwan I think the language of the ~ 


grant as it stands authorised him to draw 
the whole of the Rs. 25,000 in one lump and 
‘it has not been. explained why Jai Prakash 
Lal drew the amount in small sums accord- 
ing as bills from Lallu Ram came in. 
fixcept for the fact that the details of the 
billssubmitted by Lallu Ram were never 
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entered in the Raj accounts (for which in 
this case there is a special explanation) the 
entries aye consistent with the view that 
the grant was intended for the development ~ 
of Raj property. Atthe same time the fact 
that the money was drawn out in instal- 
ments is not absolutely destructive of the 
defendants’ case. Jai Prakash Lal may , 
have for the convenience of his maste 
drawn out money as it was required. Bu 

if the reading is ayanat and if the wer 
ayanat can be used without specifying thel 
name ofthe donee, then there can be no} 
doubt that the grant was for the benefit of 
the separate property of Jai Prakash Lal,’ 
The word could. not suitably be used to | 
imply aid to the grantor himself. i 


It has been contended that no parwana 
was necessary if the Maharaja was merely 
allotting money for the development of his | 
own property and that there is no instance! 
where any parwana ofa similar, kind was 
issued. The answer is that~ 
there was nothing extraordinary in Maha- 
raja’s issuing a parwana for the opening of 
a new budget sub-head, namely, abadi 
Burma. The preliminary expenses had been 
charged tothe sub-head “ittafakia” or “ac- 
cidental” under the head khanadari, and 
as the project was new and uncommon it 
does not seem surprising that the Maha- 
raja should issuea parwana for the open- 
ing of a new sub-head. Moreover, the Maha- 
raja was determined not to risk more . 
than Rs. 25,006 and it was necessary to . 
limit by a written order the budget allot- | 
ment for this sub-head. s | : 


On behalf of the plaintiffit has bee 
suggested that even if it is ayunat the 
word might qualify the words abadi Burma 
and might mean “aid to the Burma coloniza- 
tion scheme.” I think the evidence of the 
defendants’ expert witnesses clearly estab- 
lishes that such a construction is unten- 
able and the general result at which I | 
arrive is that if the word is ayanat, then it 
is conclusive of the defendants’ case. [, 
therefore, agree with the learned District ‘ 
Judge on this point. 

The question then is whaitis the true 
reading. 

The learned Judge has made a point out 
of the fact. that the deed contains direc- 
tions as to the spending of the money. 
I do not consider that this is a.very strong 
argument against the theory of a gift, for 
there are many instances on the record 
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“where gifts were made specifying the pur- 
pose for which the grant is to be utilised. 
Then there is the question whether the 
absence of the name of the dtnee is fatal 
to the reading ayanat. It appears that 
although the word ayanat has never been 
| found in any other parwana to indicate aid 
and that the ordinary word used is the 
word madad, there is nothing ungrammati- 
calin the omission of the donee. Many 
_“madad” parwanas have been brought to 
our notice in which the name of the donee 
has been omitted. (See Exs. 902, 1038, 
1144, 1344 and 1192). Iagree, however, 
with the learned District Judge that there 
isno evidence that the word ayanat has 
ever been used to mean help toa person in 
the same wayas the wurd “madad,” The 
plaintiff has produced the parwana books 
of 1287, 1288, 1290, 1291, 1298, 1299 and 
1301 Faslis. He hasalso produced 4 parwanas 
of 1279, 6 of 1280 and 5of 1281. He has 
not produced the parwanas of 1283 and 
1292 to 1297 and 1300. The general expla- 
nation given is that there was confusion in 
the Raj Record Room after the Court of 
Wards took over charge. Even making 
allowance for the adverse inference which 
arises on account of the non-production of 
the older parwana books,I think it is es- 
tablished on the evidence before us that 
the word ayanat isnota -word that would 
be ordinarily used to signify a grant of 
money for the assistance of Jai Prakash 
Lal. The word is generally used in the 
Raj sarishta in draft execution petitions 
in which the decree-holder begs the assist- 
ance of the Court to put the decree into 
execution. Thelearned Judge draws at- 
ion to the fact that the peon book 
06) and the roznamcha (Ex. 966) 
tain entries dated the 5th June, 1839; 
relating to Z-196 -which show that the 
document was not a madad parwana. It 
is true that the entries do not mention the 
word “madad;” but on the other hand’ the 
defendants point to an entry (Ex. 1484) in 
the roznamcha books of 1885-1886, which 
speaks of an order to pay Rs. 100 as an ac- 
commodation loan for the sradh of Munshi 
Jwala Prasad’s wife which according to the 
witness Dwarka Prasad was really a madad 
parwana. The learned Judge's comment, 
therefore, does not justify any inference 
against the defendants. In regard to the 
use of rare words in the Raj books the 
learned Counsel for the defendants points 
cut that the word insibah has culy been 
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found onze, while wazuhsahaa, baidrak and 
tarkim have been found only twicé;-but I 
do not think any inference can be drawn 
from these facts. 
very commonand the question is: whether 
Binaik used an uncommon word like aynnat 
in order to express a grant of Rs; 25,000 to 
Jai Prakash Lal, The strongest “doéu- 
mentary evidence upon the subject is;‘in 


-my opinion, furnished by “The Tawarikh 


Ujjainia.” This work was: compiled-by 
Munshi Binaik who wasa Raj servant; it 
was begun about 1884 and took 21 years 
and 4 months to complete.- It was publish- 
edin4 volumes and was printed inthe 
urdu character at 
Kishore’s Pres3 in Lueknow. 
books in the Raj office show that payments 
were made fairly regularly to Binaik from 
about 1889 to 1906 and after that date 
down to November, 1907, to his sen*Bin- 
deshwari Prasad. The last entry ift:the 
account is one dated the 18th.Fuly, 1911, 
for Rs. 567-10-:0 paid to the Nawal::Kishore 
Press for 500 copies of the. “Tawarikh . Uj- 
jainia.” We are concerned in this case 
with the 4th volume of which the plaintiff 


Madad parwanas‘ are’ 


the. Munshi - Nawal: 
The pill. 


has filed 3 copies of different editions. ` 


Apparently it was not the intention of the 
plaintiff to file this book; but when the 
defendant set up the case that .the reading 
ofthe word is ayanat and not injanib, he 
filed the document to show Binaik’s own 
version of the disputed word. There is 
evidence which seems to be conclusive 


that Binaik revised the proof copies of that 


portion of the book which contains a copy 
ofthe disputed parwana. It occurs be- 
tween pages 31 to 67 and in the urdu copy 
published by Binaik the word injanib is 
unmistakable and it follows that the copy 
of the parwana from which Binaik re- 
produced in his history did not contain the 
word ayanat. From what document Binaik 


made his copy, there is no evidence to show, 
but the fact remains that Binaik was him-. - 


self the writer of. the original parwana 
(Z-196) and if he did not refer to the origin- 
alin writing his history, he must- have 
referred to a reliable copy of it. It may 
be that he looked at the parwana book or 


the copy im the accountant’s office, but _ 


whatever .the source of his text was it is 
certain that he was familiar with the his- 
tory of the grantand that he knewthat the 
Maharaja was the owner of it. The fourth 
Chapter commences with an account of the 
confirment of the title of K, O. I, E. upon 


+ 


536 
Maharaja Radha Prasad and then follows 
an account of a durbar in the month of 
March, 1889, at which a poem composed by 
Bakshi Narsingh Narain in his honour was 
recited. Then comes an‘ important entry 
the translation of which runsas follows: — 

“Tn those very days asettlement of 15,000 
acres of land were taken from the Govern- 
ment in Burma fox the reasat (estate) over 
which the estate began to spend money in 
order to reclaim the jungle of Burma. Ac- 
cordingly a parwana for Rs, 25,000 to be 
spent‘over the Burma landiwas issued in 
favour of the Diwan of the estate.” 

Then comes a urdu copy of parwana 
No. 218 in the urdu script. In my opinion 
the fact that Binaik’s copy contains the 
word injanib is very strong evidence in 

: favour of the plaintiff. 

It has been pointed out that in the list 
3 the properties belonging to the Dumraon 

j given in another portion of the Tawa- 

neh Ujjainia, Binaik does not include the 
Basan properties. There may be two 
reasons for this omission. The first is that 

-Binaik may have thought that as the pro- 
perty was not yielding any profit (and we 
know that no income was derived by the 
defendants till 1907) he did not. consider it 
to be one of the assets of the Raj. The 
other explanation may be that at the time 
‘when he was revising the proof of volume 
4, the Maharaja had already surrendered 
the property to Jai Prakash Lal and the 
Court Historian no longer considered it a 
part of the Raj estate. It is, however, a 
‘fact in the defendants’ favour that the 
‘jungle of Dharigaon which was purchased 
by the Raj in the time of Radha Prasad 
is mentioned in Binaik’s history. But that 
was a big property within the District of 
Arrah and details regarding it readily 
available. Giving the defendant the benefit 
of any inference that may arise from the 
omission of Burma in Binaik’s list of pro- 
perties, I think there is a distinct balance 
of eviderice in favour of the view that his 
earlier statement that the property was 
acquired by the Raj with Raj money is 
correct. Binaik died in April, 1906. On the 
“7th December, 1906, a letter was written 
by the Nawal Kishore Press to his son 
Bindeshwari Prasad advising him of the 
despatch of proof Nos. 69, 106. Volume 4 of 
the Tawarikh Ujjainia consists of 4 parts, 
the first containing 84 pages, namely 1 to 
81, the second containing 106 pages, name- 
ly 1 to 106, the third 55 pages, namely 1 
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to 55, and the fourth 27 pages, namely 1 to 
27. The disputed parwana is admittedly 
at page 67 and the question is to which of 
the 4 parts it appertains. On the 29th 
January, 1906, the Nawal Kishore Press 
wrote to Binaik advising him of the ‘de- 
spatch of proofs 5 to 32 and 49 to 76, and 
of the originals of pages 7 to 46 and 56 to 
124, On the 28th February, 1806, the Press 
acknowledged the receipt of the proofs sent 
back by Binaik after revision, Now, did 
Binaik or his son revise page 67? It is 


-clear that his son could not have revised 


Part I, because he revised a part containing 
106 pages, and Part I ends with page 84; 
therefore, the pages 49 to 76 which were 
revised by Binaik contained page 67 of 
Part I. Parts III and IV do not concern 
us because there is no page 67 in them. It 
may be said that Binaik madea mistake 
but it must be remembered, firstly, that he 
was the writer of the original, and, second- 
ly, that in 1906 there was no dispute as to 
the Burma properties and it was not to 
anybody's interest to give Binaik wrong 
information. We find also that in Novem- 
ber, 1910, the Nawal Kishore Press wrote 
to the Manager of the Dumraon Raj inform- 
ing him that the 4th volume had been 
printed and was awaiting binding; and a 
bill for Rs. 567-10-0 for 500 copies was paid 
by the Court of Wards on behalf of the 
Raj in August, 1911, that is to say, only 
a month beforethe estate was handed over 
to the present plaintiff. It is clear that 
Binaik was considered to be a trustworthy 
chronicler even down to 1911. 

Finally itis necessary to make some re- 
ference to the expert witnesses’ examined 


on either side as regards the writing. On 
the plaintiff's side they are Mu 
Shirazi, Abu Musa and Mr. Zahid TH. 


` wardy. These witnesses admit tha 
-word may be read ayanat, but the ese — à 


of their evidence is that the better rea [SIS & 
isinjanib. It was suggested to the’ om 
cross-examination that injanib with vhe 
verb in the first person singular would be 
bad grammar; but the cross-examination of 
defence witness Professor Jadunath Sarkar 
shows that bad grammar or not injanib is 
frequently used with the first person 
singularin Indian Persian. Moreover the 
document was written not by a Persian but 
by a Hindu clerk ona low pay in the Raj 
serishta, who would only follow the form 
current in the Raj office. 

Next the witnesses for the defence, name- 


= 


t 


} 
i 


here again if in shikasta 


[93 I. C. 1926] 
ly, Dr. Sattar, Colonel- Bholanath, Professor 
Jadunath Sarkar and Sir Abbas Ali Beg 
have been examined with a view to show 
that according’ to the rules of caligraphy 
the word cannot be injanib and must be 
ayanat. - 

Now the first question to be determined 


“is this: is the writing shikasta (running 


hand) or nastaliq. Sir Abbas Ali Beg’s 
evidence is.as follows: “Shikasta is written 
in different ways. There are no fixed rules, 
such as govern nastaliq writing. Greater 
freedom is used. The shape of the letters 
in shikasta may be different to the shapes 
in nastalig; with the exception of the initial 
shoshas, I would say that in shikasta the 


_ shoshas are sometimes very slightly indicat- 


ed and sometimes not at all. I would call 
this free. I will not goso far as to say 
that it is invariable that initial shoshas 


have not read any rules about initials 
shoshas, I base my answer on what I have 
BOON asic) a EN In shikasta each writer is 
a law to himself more or less............... To 
a certain extent it is true to say that in 
shikasta writing, the reading must be 
generally by conjecture and by the context.” 

On a comparison of the words “panj 
hazar“ and the rest of the document, it 
seems that the better. view is that the writ- 
ing isa mixture of shikasta and nastaliq, 
but [am not impressed with that part of 
the argument of the learned Counsel for 
the appellants. which is based upon the 
absence of two clear shoshas in the disputed 
word. The word is evidently written in 
shikasta, and we know that in shikasta 


writing shoshas are sometimes omitted and 


one single line may represent two shoshas. 
Therefore the line which follows the word 
alif may;in my judgment, represent the 
letters yeh and nu. 


Let us consider next the question whe-‘ 


ther the two letters that follow the line are 
jim alif or whether the line and the word 
after it represent the letters ain alif. Now 
writing each 
writer is a law unto himself, either reading 
is possible, Mr. Burn, who was a thorough- 
ly disinterested witness and was called to 


‘prove another matter, had the document 
suddenly put to him by the defendants’ ` 


Vakil and he read the disputed word as 
ayanat at ‘first but admitted afterwards 
that it might be ayanat or injanib. It 


. seems to me that the balance of evidence on 
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this point is again in favour of the.plaint- 
iff. Itisadmitted thatthe letter jim has 
projection on the left hand corner of the 
top part; while the letter ain ought not to 
have it at all, the disputed word clearly. 
contains a projection which is characteristic 
of a jim. Another decisive fact is that in 
an ain the lower part is always thicker 
than the top and thefe ought to” be no 
lower loop. I agree with plaintiff's wit- 
nesses who say that if the letter is an ain, 
itis a very bad one. Instances have been 
shown .of other ains with similar projéc- 
tions written by Binaik; so too much stress 
should not be laid upon the projection; all 
that.can be said is that the projection and 
the space between the upper and lower 
limbs are more characteristic of a jim than 
of an ain. 

There is yet another theory by which the 
witnesses for the defence have tested the 
word. According to Colonel Bholanath if 
the word had been injanib the yer nu, 
would, as a rule, though not invariably, 
have fallen to the right of a perpendicular 
line drawn from the extreme right of the - 
jim. The rule is confined to nastaliq writ- 
ing and upon the evidence it seems that in 
shikasta, writing the perpendicular theory 
would have no application. 

Finally we come to the point whether the 
last letter isa teorabe. Thedistinguish- 
ing test lies in the dot. .If the dot 
over the letter is a double dot, then the 
letter must be te, and the word must be 
ayanat ; if the dot is a single dot, then it is 
the dot of the nu and the last letter is a 
“be”, the writer having omitted the dot 
required below the final letter, and the 
word isinjanib. The omission of the dots 
is not uncommon in shikasta writing. Now 
here again the experts differ, Where the 
defence witnesses assert that the dot is a 
double dot, they are by no means certain 
whether they give that opinion because they 
have made up their minds that the word is 
ayanat.Sir Abbas Alistates in his evidence: 
“Tf it suits the word that it should be a 
double dot I read it as double and if single, 
single.” Professor Jadunath Sarkar says: 
“I made a minute examination of the dot in 
the last twodays. It was after I had made 
up my mind that it was ayanat. The result: 
fitted my theory.” 

Mr. Brewster, a handwriting expert, 
could not carry the case of the defendant - 
very far. His evidence established that.. 
“the indentation at the site of the dot was ` 
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caused by the fibre of the paper and the 
state of the pen...... If the depression had 
been there at the time of the writing of the 
arwana, ink would not necessarily have 
flowed into it; thestate of the ink, the class 
of pen and the class of paper might pre- 
vent the ink from going into the depres- 
` sion.) Mr. Brewgter eventually does give 
the opinion that the dot isa double dot 
and he attaches importance not so much to 
the size of the dot as to indentation in the 
middle and to pressure and release of pres- 
sure; But his cross-examination shows 
.that if there was a depression in the paper 
from before, the indentation noticed by him 
would appear even though asingle dot had 
been put by the writer. 4 

“With regard to the honesty of the ex- 
perts, there can be no question; but on an 
examination of the whole evidence, I agree 
with the learned District Judge's general 
conclusion, namely, that although the word 
may beeither ayanat or injamb, the con- 
text and Binaik’s copy indicate that the 
writer intended to write injanib and not 
ayanat, l 

With regard to a point which was sought 
to be made by the learned Counsel for the 
appellants out of the fact that the parwana 
Z-196 was produced from the private box 
of the Diwan, the facts appear to be that in 
1892 and 1893 a clerk named Awadh Behari 
was told off to arrange papers in the Diwan's 
box. A mokarrari parwana used also 
to be kept in the khas box; But, on the 
other hand, the evidence shows that the 
sale-deed Ex. 1628, dated the 5th May, 
1890, of one Sheo Pujan Singh, a judgment 
Ex. 1638 and the Maharaja's deed poll 
Ex. 2196 werealso keptin the same box, 
so that nothing conclusive can be deduced 
from the choice of boxes. 

With regard to the charge that the plaint- 
iff has wilfully suppressed the parwana 
pook of 1889 and the copy sent to the 
accounts office, it is difficult to see with 
what object the suppression of these docu- 
ments could have been made. 

The plaintiff's case is that the parwana 
book together with two kabuliyats were 
sent to Brij Mohan, the law agent at 
Arrah, for the purposes of the thika suit 
brought in 1906 by Maharani Beni Prasad 
against defendant No. 1. We know that 
the kabuliyats were returned by Brij Mohan 
and we, know that on the 27th May, 1907, 
the case having ended in compromise the 
previous year, a letter was written by the 


HARIHAR PRASAD SINGIL V. KESHO PRASAD SINGH, 


r93 L O: 1928] 


Raj office to Brij Mohan calling upon him 
to return all the papers and parwana. Now 
the list of pipers filed in the suit of 1906 do 
not show that there was any parwana bahi 
(parwana book). The list merely contains the 
word “ parwanas.” Ido not think too much 
importance should be attached to this - 
omission. The entry might cover a parwana 
book ‘also. Itistrue thatno witness from 
the Raj has been called to depose that the 
book was filed and this undoubtedly was an 
omission on the part of the plaintiff. Brij 
Mohan should have been called but the 
plaintiff has given evidence to show that 
Brij Mohan left his service: in 1903 and 
that he subsequently. had to bring a suit 
against Brij Mohan for accounts and, there- 
fore, it was not safe for him in the present 
suit to call Brij Mohan as a witness. The 
defendant Hariji,on the other hand, has 
admitted that he (Brij Mohan) was in his 
employ in 1910 and 1912. I think it is 
clear that Brij Mohan is not well disposed. 
„towards the plaintiff and will not give evi-. 
dence as to the loss of the parwana book;~ | 
but nevertheless it was necessary for the 
plaintiff to give some formal evidence of 
the loss of the book and his omission to 
do soisa fact which is to be taken into 
account. But again making every allow- 
ance for the circumstances which favour 
the defendants, I agree with the learned 
District Judge in the reading of the disput- 
ed word in the parwana. 

Turning back now to the progress of 
events in connection with the Burma pro- 
perty the evidence shows that, as would 
be expected, Lallu Ram began immediately / 
to ask for money and I have already found 
that between the 20th May and the 27th 
July, 1889, Jai Prakash Lal sent him a 
total sum of Rs. 2,125, but that he recouped 
himself out of the grant of Rs. 25,000 but 
bill Ex. No. 789 dated the 29th August, 
1889. The fact that Jai Prakash Lal took - 
the trouble to recover this money is evi- 
dence which to some extent raises an in- 
ference against his title. On the 5th July, 
1889, a man named Loknath Tewari having 
applied to be’ sent to Burma, Mr. Growse, 
the Collector of, Shahabad, sent the appli- 
cation to “the Diwan of the Maharaja of 
Dumraon for disposal.” The order of Jai 
Prakash Lal on this was “write to office 
of kham Collection Behia, Arrah Division, 
to send for the persóns named therein and 
to ask them to appear. It is explained on 
behalf of defendants that Jai Prakash Lal* 
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was in the habit of using the Raj office 
for his private work and that no serious 
notice should be taken of this order. I 
agree that no any strong inference can be 
drawn either way. The same may be said 
of the practice of docketing in the Raj 
office of some of the correspondence relating 
to the Burma property. 

About this time Jai, Prakash Lal was 
keeping in very close touch with the news- 
paper world in India. - There is evidence 


‘that between 1891 and 1897 the Raj was 


subscribing to at least 108 papers and that 
after his death the number was reduced to 
22. Hewas evidently fully alive to the ad- 
vantages of advertising and of propaganda 
and he had many agents through whom he 
caused paragraphs to be published regard- 
ing Dumraon affairs in the papers. Among 
these was a Mr, Mcintosh and we find that 
on the 23rd July, 1839, he writes as follows: 
[see Ex. 28 (a)! ` 

“My dear Dewan Saheb, 

l trust you will not be offended with me 
for having communicated the two paras. 
about Dumraon affairs which appeared on 
22nd in Yesterday's “Indian Daily News.” 
One refers to the Burma emigration scheme 
which you have inaugurated and the other 
to the proposed marriage of the Maharaja's 
daughter. J have worded them carefully 
and [only hope that you will approve of 


“etc. 


P. S.—I have also sent paras. regarding 
the same to the “Morning Post” but they 
have not been published in that paper 
yet.” : 

The article in the “Daily News” referred 
tois Ex. 1 (Calcutta) dated Monday 22nd 
July, 1889, and therelevant portion runs 
as follows :— 

“The Maharaja of Dumraon acting on the 
suggestion of Rai Bahadur Jai Prakash 
Lal has initiated steps to increase emigra- 
tion with a view to relieve the congested 
population of his Raj, The scheme has met 
with the cordial approval of the Bengal 
Government and an extensive tract of 
country has been leased by the Maharaja 
on which he intends to settle those of his 
tenantry who care to seek their fortune 
abroad Diwan Jai Prakash 
Lal recently visited Burma to personally 
select the land which the Maharaja has 
now leased.................. The Diwan’s scheme 
is to found Indian colonies on the 


Besan na nee rere anaa 


` land that has been taken up, the Maharaja 


paying the expenses of those who care to 
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emigrate from Dumraon. Whether emi- 
grants are to start upon their own account, 
as tenants under the Maharaja or to` 
work in the pay of the chief, we have 
not yet been able to ascertain. The enter- 
prising scheme of the Maharaja of Duinraon 
deserves every encouragement.” . 

The article containg some inaccuracies 
and there is no evidence that Jai Prakash 
had instructed Mcintosh in regard to its 
contents. 

Exhibit 3, a number of the “Morning . 
Post,” Allanabad dated the 26th July, 1889, 
contains a paragraph as follows :— , 

“The Maharaja of Dumraon acting on 
the suggestion of his intelligent Diwan has 
initiated steps to promote a scheme of 
emigration, on a large scale, to Upper 
Burma, witha view to relieve the congested 
population of his Raj.” 

Exhibit 3 (a) runs as follows :— 

“Diwan Rai Jai Prakash Lal Bahadur 
recently visited Burma to personally 
select the land which the Maharaja has 
now leased.” Thereafter the article pro- ` 
ceeds more or less on the same lines as 
the paragraph in the “Indian Daily News.” 

There is another letter (Ex. 281) from Mr. 
Mcintosh without date which runs as 
follows :— 

“Dear Diwan Sahib, 

The paragraph in the ‘Mirror’ of yester- 
day about the Maharaja's daughter's wedd- 
ing is only an extract from my paragraph 
in the ‘Morning Post’ of the 25th which 
Ihave not unfortunately brought but which 
I shall send you from Dinapore. I send 
you the ‘Post’ of the 26th which has my 
paragraph about your Burma scheme, the 
paragraph on the same subject, and about 
the wedding in the ‘Daily News' is 
different. h 

Please do let me have any information 
youcan possibly let me have on the 4th 
proximo. I know you are very busy just 
now. Ihave telegraphed to Moghalsarai for 
a copy of the ‘Daily News’. 

My grateful thanks to you for all your 
kindness and I only wish I could prove to 
you in some ‘big way’ how grateful I am.” 

Although newspaper articles are no 
evidence on the question of title they are 
important in showing that Jai Prakash Lal 
knew that immediately after his return from 
Burma some papers were stating that the 
grant had been taken on behalf of the Maha- 
raja while others were asserting that they 
were taken by himself, and that different 
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issues of the same paper sometimes contain- 
ed contradictory assertions on this subject. 


For instance, we find thatonthe 8th April,- 


1889, the “Englishman” states that the 
Diwan of the Dumraon Raj and other native 
gentlemen had applied for some 30,000 
acres of land in Lower Burma for Bihar 
cultivators and that the terms of the grant 
had been arranged. Again the “Indian 
Daily News” publishes an extract from the 
“Bihar Herald” to the same effect. On the 
18th April, the “Amrita Bazar Patrika” 
publishes a paragraph almost-in identical 
terms. On the 24th April, the “Statesman” 
publishes the same information. On the 
29th April, the “Alpunch" which. was pub- 
lished at Bankipore states that the Diwan 
of Dumraon Raj and some other persons 
had gone to see Burma and applied to 
Government for 30,000 acres. On the 29th 
July, the same paper publishes the informa- 
tion that the Maharaja Saheb of Dumraon 
was arranging with Government for bring- 
ing 50,000-acres in Burma under cultivation. 
On the 25th July, the “Amrita Bazar 
Patrika“ states that “the Maharaja of 
Dumraon is said to be negotiating with the 
Imperial Government to colonize 50,000 
acres in Burma. On the 27th July, 1839, 
the “Statesman” states that “The Raja of 
Dumraon is already negotiating with the 
Imperial Government to colonize 50,000 
acres in Burma.” On the ist August, 1889, 
the “Amrita Bazar Patrika” publishes a 
paragraph stating that the Maharaja of 
Dumraon has taken steps to promote a 
scheme of emigration on a large scale for 
the congested population of his estate. The 
scheme’ is to found an Indian colony in 
Upper Burma, the Maharaja paying the ex- 
penses of all those that care to emigrate 
there from Dumraon.” On the 5th August, 
1889, another article appears in the  ‘‘Morn- 
ing Post” extolling the example of the 
Maharaja of Dumraon. 

On the 26th November, 1889, the “Daily 
News” quotes the “Bihar Herald” assaying 
that the Diwan Bahadur has taken a lease 
of 15,000 acres and is negotiating for 
another plot of 50,000 acres. 

On the 28th May, 1890, the “Statesman” 
speaks ofthe Diwan of Dumraon Raj hav- 
ing taken a grant of 15,000 acres and of his 
negotiating for another plot of 50,000 acres. 
On the 3rd June, 1890, the “Statesman” 
gives a short account of Lallu Ram’s report 
which had just been received by Jai Pra- 
kash Lal for the period: April -to October, 
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1889, The grant is spoken of as the Diwan’s 
grant. On the 17th June, 1890, the “Indian 
Daily News” speaks of the same repart fand 
the Diwan’s Srant. i ; 

But the press was not everywhere eulo- 
gistic. 

A number of the “Alpunch” dated the 
7th July, 1890 (Ex. 853) attacks Jai Prakash 


-Lal violently for his rapacity and power of _ 


intrigue. Onthe 4th Angust, 1890, com- 
plaints of his having obtained villages-on 
thika yielding a profit of Rs. 58,000 at a-rent 
of Rs. 12,759 only appear in the~ same 
paper. The attacks continued and the 
evidence shows.that Jai Prakash’ Lal’ went 
to Mr. Sharfuddin sometime in the year 
1830 to complain of the attitude of the 
Editor of the “Alpunch” who was a relation 
of Mr. Sharfuddin's. Mr. Sharfuddin 
advised Jai Prakash Lal to convenea public 
meeting at Dumraon and accordingly a 
Pleader of Gazipur named Abdus Samad, 


who was a friend of Jai Prakash, wrote out ` 


a speech which was lithographed by Moulvi 
Sarajuddin, the printer and owner of 
“Wakai Alam Press” at Gazipur and sent, to 
Jai Prakash, on the 14th June, 1890. This 
letter is marked Ex, 282 and the relevant 
portion runs as follows: “......... I, therefore, 
hope that you would please return the said 
draft (muzmun) without any delay so that I 
may commence the work.” Jai Prakash 
Lal on receipt of this letter which was 
brought to Damraon by Mahammad Osman 
records the following endorsement, (the 
addressee is not known but it must be some 
one connected with the Raj) :— 
“Dear Sir, 

Compliments. Please show the letter of 
Moulvi Saheb together with the translation 


to Sarkar (meaning the Maharaja). In case . 
‘where the translation is not understood, en- 


quire from Doctor Saheb by referring to 
English. Inform Moulvi Sahib what Sarkar 
Bahadur orders. I cannot give permission, 
because this is a personal affair concerning 
me and the thing is going to be done by 
Sarkar Bahadur. 


The evidence is that the Maharaja agreed 


and Jai Prakash Lal returned the’ pam- 
phlet to Muhammad Usman witha letter 
to Abdus Samad and that Abdus Samad 
after making certain corrections on the 
pamphlet then wrote a letter [Bx. 382. 
(a)] to the Maharaja in the following 
terms :— 

“Respectful compliments. You have fixed 
26th October as the date of the- meeting, 
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- Tam thankful for this. Iam sending a copy 
of the pamphlet to you so thatyou may 

` go through it. If you disapprove of any 
portion or sentence of the hpok or you 
think that it may not be read then you 
may please mark the same so that it 
may be taken off the book or penned 
through or may not be read at the time 
the pamphlet is read. I may also be inform- 
ed of this, 

The programme of the meeting is also 
sent lo the Secretary, You may get it 
also read over to you. At the end you 
have also to say something in appreciation 
of the services of the Hon’ble Rai Bahadur 
Diwan Saheb and in support of my writ- 
ten speech ‘as has been entered in the 
programme. Though you will be put to 
some inconvenience yet as you have con- 
sented to take the trouble of presiding you 
may as well undergo this much inconveni- 
ence for asarule in such meetings after 
the speeches, written or oral, of such per- 
sons as have to say something, are over, 

-itis incumbent upon the President to say 
something. in their support. Such acourse 
is always followed. May God keep you 
alive with-this thought of bestowing hon- 
ours (upon your servants). Nothing more to 
submit.” : 

On or about the 26th October Abdus 
Samad, Muhammad Usman, Shirazuddin 
“and Ali Zafar went from Gazipur to Dum- 
raon to attend the meeting referred to 
and the Maharaja presided. The pam- 
phlet as corrected by Abdus Samad was 
read out and then several other speeches 
followed including speeches by the Maharaja 
and Jai Prakash Lal. Ali Zafar, who then 
was a boy of 18 or 19 and who was 
related to Abdus Samad, corroborates 
Muhammad Usman with regard to the visit 
to Dumraon for the meeting. He further 
proves that about a year after the meeting 
a pamphlet containing the speeches and 
certain other matter was sent’ to him by 
some one. He produces this pamphlet which 
has been called the “proceedings pamphlet” 
inthe Court below and has been marked 
Ex. 282 (c). Muhammad Usman further 
deposes that about a year after the meeting 
Abdus Samad sent to Shirazuddin copies of 

_ the speeches delivered at the meeting and a 
Hees pamphlet was printed about a year 
ater. 
Sherazuddin made the first lithograph- 
“ed copy of Abdus Samad’s speech 10 
or 12 copies were only prepared, but 
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how many copies of the larger pamphlet, 
Ex. 282 (c), were prepared, he does not 
tellus. He proves a bill dated the 21st 
December, 1891, submitted by Shirazuddin | 
in which Rs. 27-12-0 was claimed for sub- 
scription toithe “Wakai Alam Newspaper” 
and the balance of Rs, 189-12-0 was claim- 
ed on account of theprice or expenses in 
connection with a pamphlet. Payment was, 
madein full by a chitti signed by Jai Pra- 
kash Lal on the 14th February, 1893, 
(Ex. 681). Shirazuddin died sometime in 
1918 and Abdus Samad is also dead and 
we are dependent upon Muhammad Usman 
and Ali Zafar for information regarding 
the speech pamphlet and the proceedings 
pamphlet. Now Abdus Samad was under 
obligations to the Raj. There is evidence 
that in 1891, 1892, and 1893 the Raj made 
a present ofa total sum of Rs. 3,500 for 
the education of hisson in England. He 
was, therefore, not likely to say anything 
in his speech which was intentionally wrong 
either with regard tothe Maharaja or the 
Diwan, I also think Muhammad Usman 
should be believed when he states that the 
corrections on the speech pamphlet were 
made by Abdus Samad after it had been 
submitted to the- Maharaja through Jai 
Prakash Lal. His statement that he read 
out the pamphlet to Jai Prakash is un- 
contradicted and should, in my opinion, be 
also accepted. Certain passages in the 
speech pamphlet, Ex. 182 (b), are scored out 
and there are also certain pencil marks on 
it. Who made these alterations it is not 
known. A comparison between the speech 
pamphlet and the proceedings pamphlet 
shows that most of the corrections and 


- alterations have been carried out in. the 


proceedings pamphlet. In fact the state- 

ment given to us by the learned Vakil for 

the respondent shows that all the altera- 

tions, omissions, additions or modifications 

have been duly carried out except two, . 
namely, those on pages 4584 and 4585 of the 

Paper Book translation of the speech 

pamphlet. 

The learned Counsel for the appellants 
strongly denies that Jai Prakash Lal ever 
saw the speech pamphlet or that he ever 
authorised its publication or that the Raj 
ever paid for the issue and publication 
of the proceedings pamphlet. With regard 
to Shirazuddin's receipt he contends that 
the receipt cannot refer to the proceedings 
pamphlet because the receipted bill speaks 
of a balance due. He says he has examined 


- 1890 and 1891. 
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ihe account-books of the Raj which show 
no previous part-payment during the years 
We have no information 
as to whether this last statement is correct 
or not, for the matter was not investigated 
in the lower Court, but upon the evidence 
on the record, I think I must hold that 
the pamphlet’ referred in the bill is that 
referred to by Muhammad Usman, namely, 
Ex. 282 (o). ° 


“Then itis contended that there is no 
reliable evidence that the speech printed 
-in Kix. 282 (b) and the speeches printed 
in Ex, 282 (c) were ever in fact delivered 
at the meeting. After a lapse of 30 years 
it was, of course, not possible either for 
Muhammad Usman or Ali Zafar to re- 
member the exact words of the speakers. 
Muhammad Usman says generally that 
Abdus Samad read out the speech as cor- 
rected and Ali Zafar states that the report 
of the speeches in the proceedings pamphlet 
is correct. I think that in the circum- 
stances it would be reasonable to hold that 
Exs. 282 (b) and 282 (c) dowith substantial 
accuracy report the speeches that were 
delivered at the meeting. 


Turning first to Abdus -Samad’s speech, 
there is no evidence to show whether the 
corrections in Ex. 282 (b) were’ made at 
the instance of the Maharaja or Jai Prakash 
Lal. The corrections certainly do not 
materially affect the main purpose of the 
speech which was to extol the manage- 
ment of Jai Prakash Lal. In the speech (at 
page 4593, Part ILL of Vol. IX of the Paper 
Book), Abdus Samad takes pains to make 
it clear thatthe total income of the mokar- 
rari grants made to the Diwan amounts to 
Rs. 8,800. At page 4594 he deals with the 
thika leases given in the previous year and 
says: “The matter stands thus: The salary 
of Diwan Saheb is very low and is not 
sufficient for the necessary expenses of a 
man of his’ position. This led Maharaja 
Sabeb Bahadur to think that the same 
favour shown by the estate to the 
former Diwan should also be accorded 
to the present Diwan Saheb so that his 
jncome might be sufficient for meeting his 
necessary expenses.” At page 4595, Abdus 
. Samad arrives at the calculation that “the 

“total profit from thikas amounts to 
Rs, 17,816-3-0 annually, that is to say, less 
than Rs, 1,500 per month.” At page 4597 
comes the passage relating to Burma. It 
runs as follows :— 
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“Listen to‘one more special instance of . 


the Rai-Bohadur Diwan Saheb’s pains- 
taking and faithfulness to the estate. At 
the instance of His Honour the Lieutenant- 
Governor of Bengal and the Govern- 
ment of India he at great inconvenience 
wentto Burma ard acquired one lakh of 
bighas of uncultivated lands which has 
great productive powers and- on which at 
present there is a forest of teak, for a term 
of 100 years at a low rent on favourable con- 
ditions for the estate, which in a short time, 
after being brought under cultivation will 
become equal toa full Raj and will yield 
a profit of lakhs of rupees, and-‘on the 
expiry of the said 100 years also will con- 
tinue to be the milkiat property of the 
estate asat present on a slightly increased 
rent. Indeed already, after only one year's 
effort, mure than 700 bighas of land have 
been cleared and have been and are being. 
cultivated.” : 
This is a clear assertion of the title of 
the Raj. The speaker is inaccurate with 
regard to the area of the land and some 
minor details but the main point is that the 
assertion was made in the presence of Jai 


Prakash Lal and the Maharaja and not ` 


denied by either of them. 

The proceedings pamphlet Ex. 282 (c) 
states that theinvitations to the meeting 
were issued by Babu Bipin Behari Gupta, 


Assistant Surgeon at Dumraon. Items Nos. _ 


6 and7 in the programme run as follows:— 
“At the request of the Secretary, Babu 
Jogendranath Ray, Pleader, Rais and Muni- 
cipal Commissioner of Gazipurand Munshi 
Shirazuddin Ahmad Saheb, Rais and zemin- 
dar of the District of Gazipur and Editor 
of the “Waqae Alam,” will explain the 
objects of the meeting in English and Urdu 
respectively.” : 

Thereafter Babu Shankar Dayal Singh 
Saheb will read out his speech written: in 
Hindi on behalf of the talukdars of the 
Ujjain Community, Munshi Debi Prasad 
Saheb his speech in Urdu on behalf of the 
servants of the estate, and Babu Paddum 
Deo Narayan Singh Saheb talukdar of the 
District of Balia, his speech in Hindi 
on behalf of the respectable raiyats of the 
estate. 

His Highness Sir Maharaja Saheb Bahadur 
will express his opinion on the subject- 
matter of the pamphlet.” 

It is said that four or five thousand men 
attended the meeting. 


The speech of Shanker Dayal Singh Sebek , 
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(pages 4640-41) contains the following refer- 
ence to Burma. 

“Our Diwan Saheb Bahadur who is 
always on the look-out of extending the 
` elakas of the estate has acquired elakas in 

Burma also.” 

Babu Debi Prasad's speech contains no 
reference to Burma, and the omission is 
remarkable because he had on the z2nd 
Noyember, 1889, written to Lallu Ram 
(see Es. Z-1670) and . describing the Burma 
grantas the property of the Diwan made 
certain uncomplimentary remarks with 

. regard to his peculiar ways of manage- 
ment. It isstrange that on this occasion 
he expressed no surprise on hearing . the 

Burma property described both by Abdus 

Samad and Shankar Dayalas the property 

of the Raj. 

The Maharaja first ‘of all delivered an 
extempore speech and afterwards a written 
speech was read out for him by. Munshi 
Mathura Prasad. | 

Before I discuss the Maharaja's speeches, 
it will be necessary to notice Ex. Z 1679, 
a memorial : presented by Raj Rajeshwari 
Prasad Sinha, the father of the present 
Maharaja Késho Prasad Singh, dated the 

. 81st July, 1890. In that memorial to the 
Bengal Government Raj Rajeshwari had 
asserted that-the Diwan had obtained thikas 
and mokarraris from the Raj yielding an 
annualincome of Rs. 70,000. There were 
also allegations that the Diwan had intro- 
duced his friends and relatives wholesale 
into the service of the Raj and that he had 


acquired unbounded .influence over the. 


Maharaja on account of an impression 
in the mind of the Maharaja that the Diwan 
was in the good graces of the officers of 
Government. It may be explained in pass- 
ing that the dispute between the Diwan 
and Raja Rajeswari was eventually 
settled on the 27th February, 1893, by Mr. 
Skrine, Collector of Arrah, at a meeting 
between himself, Raj Rajeshwari and Jai 
Prakash Lal, at which a memorandum, 
Ex. 3 Skrine, was drawn up by Mr. Skrine 
which is said to have played a conspicuous 
part at the time of the Rewa suit to which 
reference will be made hereafter. 

To return to the Maharaja's oral speech, 
he began by extolling the services of his 
Diwan stating that it was due to his efforts 

^the was honoured with the title of K. C. 
i He then proceeds as follows :— 

Jnder the circumstances instead of 

aing cash payment I have, quite out of 
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and the thika leases, in lieu of his remunera- 
tion for the past services.- In comparison 
with his services these .mokarrari and thika 
grants are, I think, insufficient. Thisis not 
a new thing but has been customary with 
the estate. The thika that I have given 
him is in respect of those very elakas 
which were given in liet of salary to the. 
former Diwan for the same period, on the 
same jama and inthe same manner. On 
the other hand, it (thika; does not include 
the entire elaka. One-fourth thereof is 
still-in the possession of the heirs of the 
former Diwan. Whatever has been given 
is notin reward but as salary for his services. 
There are some evil-minded dismissed 
servants of this estate. The mischievous 
articles that they have got published in 
newspapers are altogether wrong, unfound- 
ed and utterly devoid of truth and are, asa. 
matter of fact, based on selfish and mean 
motives. I have got a detailed account 
written about them which will be read out 
to you-by our Munshi Mathura Prasad. 

Jai Prakash Lal’s speech is at page 4656. 
He speaks of newspaper attacks with great . 
forbearance and says “they are not worth 
prosecuting, because this estate - has 
business connections with the Provinces of 
Bengal and Bihar, the North Western Pro- 
vinces, Burma and England. Where have ` 
I got sufficient leisure from these works to 
look to the criticisms of these papers,” 

It is to be observed that although Jai 
Prakash Lal says that he cares little for 
newspaper attacks, he immediately after the 
meeting telegraphed on the 23rd November 
1840, to one of his officers to “send immedi- 
ately all newspapers praising -him and 
Abdus Samad’s paper.” 

The question, therefore, arises why a man 
who was so attentive and sensitive to news- 
paper attacks and who fully realized the 
value of newspapers as a medium for the . 
circulation of news did not at once take 
steps to contradict Abdus Samad’s and 
Shankar Dayal’s statements with regard to 
his title to the Dumraon property, Another 
thing that impresses me is that the Maha- 
raja was at great pains to justify his liberal 
treatment of the Diwan and to show that 
the emoluments of the office were insuff- 
cient. Why did he not say a single word 
about the grant of the Rs. 25,000 which he 
had made to the Diwan in June, 1889, as 
the Diwan’s services were being openly 
acknowledged this was the most suitahlg. 
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opportunity for giving one more instance of 
his enterpriseand of justifying the Maha- 
raja's liberality. It may be said that the 
Diwan could not very well have contradict- 
ed Abdus Samad and Shankar Dayal at the 
meeting. Although I do not understand 
the reason for any such delicacy, that argu- 
ment certainly does not apply to his publica- 
tion of the speechés in 1893 and his pay- 
ment of Shirazuddin’s bill for the printing 
of the proceedings pamphlet. The pam- 
phlet seems to have been widely circulated 
because Mr. Sharfuddin states that he too 
received acopyofit. I attach the greatest 
importance to this part of the case because 
it seems to me that the conduct of the 
Diwan at the meeting and in the publica- 
tion of the proceedings was wholly incon- 
sistent with his claim of proprietorship in 
. the Burma property and this conduct seems 
to me to furnish a very useful test for ap- 
praising the value of the evidence of those 
witnesses who speak of admissions made by 
either Radha Prasad or the Diwan between 
1889 and 1893. Further itseems to me that if 
the Maharaja was nervous about the accusa- 
tions which had been madeagainst him re- 
gardingtheascendancy which the Diwanhad . 
secured and regarding the manner in which 
he was being exploited by the Diwan, it is 
very doubtful whether he would have had 
the courage to openly put down so large a 
sum as Rs. 25,000 for a project, from which 
the only person who could get any possible 
advantage was the Diwan himself. It has 
been suggested that perhaps the Diwan did 
not realize the seriousness of allowing state- 
ments regarding his title to go unchalleng- 
ed, He could afford perhaps to take no 
notice of statements in obscure news- 
papers but he should have realized the 
importance of statements made at a meeting 
at which Radha Prasad was present and the 
proceedings of which were to be circulated 
among alarge- number of people. Assum- 
ing that he was merely indiscreet, how 
comes it that he persisted in his error and 
allowed the proceedings of the same meet- 
ing to be published in other pomphlets. 
Connected with the proceedings pamphlet 
above mentioned, there are four other docu- 
ments which’ it will be convenient to men- 
tion here. 

The first of these is an address presented 
by the tenants to the Dumraon estate on the 
occasion of the tauzi on the 14th October, 
1891 (Br. 719). It will be remembered that 
jt was on the tauzi day of the previous year 
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that Samad had delivered his.speech. Ap- 
parently speeches on tauzi days were not 
the rule, but it was necessary to have an 
address for the tauzi of 1891 because at- 
tacksin the papers were still continuing 
and, therefore, on the 14th October, 1891, 
Nekchedi Tewari, who was a Raj servant, 
read an address to the Maharaja at which 
Jai Prakash Lal was present. The evi- 
dence is that the audience numbered two 
or three thousand. Paragraph 2 of the 
address speaks of the estate having by the 
management of the Diwan considerably 
gained in wealth, prestige and territories. 
Paragraph 9 reads as follows:— f 

“In order to remove the difficulties of 
cultivation arising from increase of popula- 
tion and paucity of culturable lands and 
for our maintenance, the estate has acquir- 
ed at a considerable expense the jungle of 
taluka Darigaon and lands in Burma tapu 
Island whereby we have beer benefited.” 
The word “tapu” literally means Island, 
but it has been somewhat loosely applied to 
Burma. Witnesses Nos 1, to 6, 23, 24, 26 to ~ 
31, 41 to 43, 45 to 47, 53,54, 55 and 57, depose 
to have been present at themeeting. Of these 
many are unreliable. Lachman Singh an 
old man of 71 (P. W. No. 31) and Dharaka 
Rai (P. W. No. 54) are, however, to be trust- 
ed and they prove that afterthe address was 
read the Maharaja made a speech. Wahid 
Ali (P. W. No. 65) was a compositor at the 
Raj Press where the address was composed. 
He says that the address was written by 
Wazir Lal at the Diwan’s house under the 
Diwan’s directions, I see no reason for 
distrusting this witness and it is clear to 
me that the Diwan caused the reading of 
the address to be arranged and he was 
aware of what was going to be.said. The 
second and third documents above refer- 
red to are the 2 karnamas. The document 
which is called the first karnama (Ex. 278) 
is the translation in Hindi by one Munshi 
Udit Narain Lal Varma Pleader of Gazi- 
pur of a life of Jai Prakash Lal, in Urdu 
written by Munshi Kamta Prasad of Gwa- 
lior, which was the home of Jai Prakash’s 
father-in-law. This karnama was printed 
and published by Ram Krishna Varma, 
the Editor of the “Bharath Jiwan”, at his 
own cost. The object of the “book will 
appear from the following sentences: “of 
course in this 19th century, those who 
are ignorant of history will undoubtedly 
say that ‘the mokarrari granted. by the 
Maharaja of Dumraon to the Diwan Saheb 
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-is anew departure. Did the ancient Maha- 
rajas of this reasat (estate) not give re- 
ward to their deserving Diwans? Are the 
eyes of those malicious persons not 

. turned towards it (the above facts)? What- 

ever it may be [ have nothing to do with it. 

Iam going to write a short life of a wise, 

self-exerting, enterprising and able man, 
the follower of Kayestha Community, so 

that the young Kayesthas may draw, a les- 

son from it.” . 

At page 4435 of the Paper Book (Vol. 1X, 


Part III), the writer quotes an article in the . 


“Kayesth Hitkari” of the 16th June 1891. 

- Then he proceeds to talk of the political 
acumen of the Diwan Saheb and describes 
the meeting as follows:— 

“T wish to dwell on the political acumen 
of Diwan Saheb on the basis of a pamphlet, 
which was read by MaulviMuhammad Abdus 
Samad Saheb, Pleader, Honorary Magistrate, 
and Vice-Chairman of Gazipur, a place 
not distant from Dumraon, before a large 
gathering on the 23rd October 1890. This 
meeting was held at the instance of the Ma- 
harajaSaheb, who occupied the presidential 
chair. Some four to five thousand persons 
were present in that large gathering. Res- 
pectable gentry, rich men and the raiyais 
attended it. It was necessary to convene 

` this meeting as at the instance of some of 
the enemies attacks were levelled against 
Dumraon estate and Diwan Saheb by some 
‘of the newspapers of Bihar. Their object 
was tomar their reputation for their own 
ends, but the Maharajaand his Diwan were 
both wise and considerate; hence those 
fools could do nothing. They were sub- 
jected to adverse criticisms from all sides 
and in the end they had to hide their faces 
in shame. : 

“I reproduce here in brief something from 
that pamphlet which will clearly bring to 


light the political acumen of the Diwan. 


Saheb, andwhat further better proof can 
- be given of it than this book (pamphlet) 
which was read out before 5,000 persons,” 

In para. 19 at page 4439 of the Paper Book 
the writer of the karnama reproduces the 
exact words of the proceedings pamphlet, He 
also reproduces the language of the proceed- 
ings pamphlet printed at page 4621 where 
Abdus Samad mentionsthat in 1890 when 
His Royal Highness Prince Albert Victor 
came to Calcutta and the Maharaja of 
Dumraon had an interview with him; the 
Burma scheme was discussed ‘and His 
Royal Highness thanked the Maharaja, 
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“This was natural” says the speaker “as 
the saying is, gold with fragrance, Maharaja 
Saheb has got immense wealth and also 
the reputation of being loyal to Government. 
The act of Diwan Saheb has no parallel in 
Indian history.” The writer of the kar- 
nama then reproduces the oral speech and 
the written speech of the Maharaja, and 
concludes with an accourt of the visit of the 
Maharaja Kumar of Rewa to Dumraon on 
the 13th and 14th February, 1893, im con- 
nection with the gauna ceremony of his 
marriage with the daughter of the Mahara- 
ja which had taken place on the 22nd Fe- 
bruary year before. On the. 20th June, 1893, 
Ram Krishna Varma writes to Jai Prakash 
informing him that he had despatched a 
thousand copies of the Hindi karnama by 
rail on the 5th June and thatJai Prakash 
Lal had not communicated his approval as 
regards circulating the remaining copies 
with the Bharath Jiwan.” The writer says 
that he intends to circulate the books next 
month as already intimated to Jai Prakash 
in his previous letter (see Ex 776). On the 
23rd June, Ex. 776 (a) Jai Prakash Lal 
writes “I beg to acknowledge with thanks 
the receipt: of 1,000 copies of the Hindi 
karnama. You may circulate the remain- 
ing copies as suggested by you.” 

It is said that Ex.776 (a)is a draft copy 
kept in the office of the Raj and that it was 
written by a clerk named Radha Mohan and 
it is contended that: although it bears the 
initials “J. P. L.” the letter was issued with- 
out Jai Prakash Lal's knowledge. It is 
very difficult to believe that any subordinate 
clerk would have dared to issue an order 
for the circulation of this work without con- 
sulting the Diwan. There is evidence that 
there were money transactions between the 
Bharath Jiwan Press and the Diwan and an 
entry in the account-books of the 18th Octo- 
ber, 1894, (Ex. 683) shows that a payment of 
Rs. 114 was made to Ram Krishna Varma on 
account of ‘bidat’ i. e. a parting gift some- 
times given to guests. There isalso the evi- 
dence of Ram Lakhan Mistri (P. W. No. 34) 
who states that Jai Prakash Lal got the 
karnama printed and circulated. Now it. 
appears that this man was getting Rs, 4 a 
month from Jai Prakash Lal in May, 1895, 
and that he was dismissed in August, 1895, 
The defendants attempt toshow that he was 
a dishonest witness and that he has perjured. 
himself with regard to the date on which he 
was served with summons to appear in thig 
guit, Ido not think it has been established 
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hat he is a false witness. Apparently this 
witness was himself an author and he 
deposes that Nakchedi Tewari was employed 
by Jai Prakash Lal in ‘attending-to’ news- 
paper articles and in getting pamphlets 
and paragraphs printed in newspapers. 
According to this witness Nakchedi showed 
the translation of the first karnama to the 
Diwan andthe Diwan told him to get it 
printed and distributed, he also adds that 
he too distributed some copies. He also 
deposes that the pamphlet was sent to a 
paper in Bombay named “Bhahi Bhasker” 
which reviewed it and he produces a copy 
of this paper at the trial. . 


The next karnama Ex. 278- (a) is an 
exact reproduction of the first karnama 
and was printed in the Bihar Bandhu Press 
at Patna. Sheo Narain Ojha wasat that time. 
in the service of Jai Prakash Lal and on 
15th December, 1893, Aklu Lal, the printer 
of the Bihar Bandhu Press, sends a bill for 
Rs. 76 6-0 to Sheo Narain for 1,UL0 copies of 
the larnama, The billis addressed to Rai 
Jai Prakash Lal Bahadur, Diwan of Dum- 
rao, and on it there is an endorsement to 
issue a chithi for Rs, 76-6-0 signed B. D. for 
Diwan, On the hack of the bill there is an 
endorsement as follows:— 

“This book was distributed under the order 
of the Diwan Saheb. Sd. Nakchedi Tewari,” 
Below itare the words “chitti issued.” Tt 
appears thatin July, 1893, an abstract of 
this kurnama appeared in the Bihar 
Bandhu newspaper, which was a monthly 
journal published at Patna. In para. 19 
(Paper Book page 4423 (Ex. 710) the writer 
gives the substance of Abdus Samad's 
speech and also the substance of the pro- 
ceedings pamphlet regarding the Burma 
property and regarding the interview with 
His Royal Highness Prince Albert Victor, 
_ In the last paragraph but one of the arti- 
ele the writer mentions the Diwan's conduct 
in regard tosome disturbance at a moharam 
festival which is not to be found in the pre- 
vious Kurnama. 


On the 22nd September, 1893, Aklu Lal, 


the printer writes a somewhat angry letter 


to Babu Radha Mohan Lal and complains 
that his bill has not been paid. The writer 
refers to a bill, dated the 12th September, 
1893, for Rs. 5, subscription.to the Bihar 
Bandhu and Rs. 451-5-0 due ona bill dated 
the 5th August, 1892, for arrears, Apparent- 
` ly Aklu Lal never succeeded in securing 

payment, 
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The 4th document is the Jai Prakash 

Sarbasva which was printed in July, 1895, 

at the Hari Prakash Press at Benares. Part 


1 was dividedinto two halves, part 2 was 
never published. The first half of part I is 


a translation of the Urdu karnama by. 


The second half contains 


Jagannath Das, 
With a leiter, Ext. 276 


various articles. 


(b) dated the 25th September, 1895, Jagan-- 


nath appears to have forwarded railway re- 
ceipt *for a box containing copies of the 
Sarbasva and he also speaks of another box 
containing copies of the same which was 


despatched two days earlier to the address . 


of Pandit Nakchedi Tewari. Exhibit 807 and 
808 show that on the lth October, 18:6 
Jai Prakash Lal passed a bill in fayour of 
Nakchedi Tewari fcr Rs. 306 on account of 
printing charges of the “Jai Prakash Sar- 
basva. On the same day he passed another 
bill for Rs. 307 for the second part of Vol. I 


of the Jai Prakash Sarbasva.- On the 18th ` 
October, 1894, Jagannath Das received a ` 


robe of honour and a Bidat of Rs. 120. At 
page 4475 of the Paper Book the writer re- 


produces Abdus Samads’ remarks about 


the Burma property, 

BeforeI begin to discuss the inference to 
be drawn from the conduct of Jai Prakash 
Laland the Maharaja in regard to above four 
documents, itis necessary to refer shortly to 
the course of events between the tenants’ 
address and the 11th December, 1893, when 
the Maharaja finally declined to pay any more 
money for the development of the Burma 
property. On the 4th April, 1891, a gentle- 
man named Cameron forwarded to Jai 
Prakash Lal the draft of a paragraph for 
a newspaper (Ext. Z-1668,? Part HT, Vol IX, 
page 4212) in which it is suggested that 
Jai Prakash Lal might be suitably awarded 
with a Rajaship and among other things it 
is stated that he has vast estates in Burma. 
The paragraph was duly corrected by Jai 
Prakash Lal. 


On the 11th December, 189], Jai Prakash — 


Lal writes to Lallu Ram a letter of which 
the material portion,is as follows :— 

“I am sorry to hear that the state of 
affairs there are not satisfactory and the 
officials are displeased, unless you keep 
them khush (pleased) we cannot succeed. 
Your brother Ram Kawal Pandey is going 
in charge of 40 emigrants, you will keep 
him at Jaipur for sometime and look after 
affairs at Toungoo and Rangoon. You 
know that there was agitation against me 
which kept me very much engaged for 9 
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long time and also I had to find money to 
carry on Raj works; thanks to God, Tam 
relioved of that, I may pay more attention 
to Burma affairs. I believe your first report 
which was printed and your lavish promises 
that could not be fulfilled raised hopes 
and displeased the officials. You must be 
very cautious in dealing with Burma 
peopie......... You will get the land demar- 
cated and final settlement made that we 
may work with certainty.’ If you think 
necessary I will get Mr. Finucane to write 
` to the Chief Commissioner who are friends, 
Iam doing all these to please Mr. Finucane 
but not for pecuniary gain. There maybe 
profit but itis very distant, please keep me 
constantly informed by letters and wires, 
great tact is needed’ on your part, do not 
think that I can spend lavishly at this 
speculation. I will work carefully and 
cautiously as I do other works,” | : 


As evidence of title the letter is inad- 
missible butit may be admissible for the 
limited purpose of showing Jai Prakash 
Lal's intention at the time when he applied 
for the grant and also for explaining why 
so little money was being sent by him to 
Burma, 


The next event of importance occurred 
on the 27th December, 1892, when Jai Pra- 
kash sought the assistance of Mr. W. C. 
Macpherson, Director of Land Records for 
Bengal, and induced him to write a letter 
to the Financial Commissioner of Burma 
with a view to avoiding the forfeiture of 
the grant. It appears that the Burma 
authorities displeased with the progress of 
the reclamation work had complained that 
the conditions laid down by them in their 
letter of 15th July, 1491, had not been 
obeyed and ordered that unless they were 
substantially complied with before the Ist 


January, 1893, the grant would be restricted . 


to the actual area in cultivation (Ex. T. 
Rangoon, dated the 26th November, 1892, 
Part IL, Vol. VI, 2873). Mr. Macpherson's 
letter (Ex. PP-Rangoon) dated the 27th. 
December, 1892, shows that he did inter- 
cede for Jai Prakash with the Burma author- 
ities. On the same day he drew up a 
memorandum of his interview with Jai 
Prakash Lal [Ex. PP (1), Rangoon, Vol. VI, 
page 2875], para. 2 of which runs as fol- 
OWS :— 

“The Rai Bahadur complains that though 
he has paid the survey fees, the Survey of 
the 15,000 acres which he understood that 
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he was to receive has not been completed,” 
He says further 

“that he has sent Rs, 20,000 already on 
his attempts to colonize the Toungoo land, 
and that he hesitates to spend more money 
because little has been done by the author- 
ities towards giving him a clear title. He 
was promised a grant and the authorities 
are still stating the terms on which they- 
will or will not give hima grant—that he 
has visited Burma himself,: that he has 
had great difficulty to contend with, that 
the Biharis whom he sends out run away 


‘to better labour markets, that the place is 


unhealthy and that dacoits are numerous, 
that he has something to say about terms 
and conditions, viz., that it is inequitable 
to press him to clear 3,200 acres when, by . 
the terms of his contract, he is bound only 
to cultivate 1,500 acres within five years. 

That he undertook the colonization ex- 
periment not in any hope of immediate 
gain for he must be outof pocket for some- 
times, but with public objects, 

That he is earnest in his desire to carry. 
on the experiment. . 

That he wants at least the moral support: 
of the Burma authorities.” | 

The points which are noticeable about 
this memorandum are, firstly, that Jai 
Prakash Lal had not disclosed to Mr. Mac- 
pherson the fact that he had received 
Rs, 25,000 from the Maharaja; and secondly, 
that the statement that he had undertaken 
the colonization work for a ‘public object 
supports the theory that he was acting for 
the Maharaja. A manof his position and 
capital was not likely to engage in philan- 
thropic schemes out of India for the 
benefit of his countrymen. On the 386th 
December, Jai Prakash Lal after having 
secured Mr. Macpherson’s assistance tele- 
graphs to Radha Kishun in Burma as fol- . 
lows :— 

“Tam not going to relinquish grant. Try 
to keep." | 

On the 22nd February, 1893, Jai Prakash 
Lal having obtained a satisfactory com-, 
munication from Lallu Ram writes :— 

“I am glad. Financial Commissioner © 
has passed favourable orders regarding my. 
grant.” The use of the personal pronoun 
“my “here is not of much consequence even 
if the letter was relevant. As he was the 
applicant the expression “my grant" was 
strictly correct, : 

On the 24th May, 1898, on the occasion, 
of the Annual Honours given on the birth, 
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day of the Empress: Victoria, Jai Prakash 
was gazetted a Companion of the Order of 
the Indian Empire. He had obtained 
the title of Rai Bahadur; he had been 
nominated a member of the Legislative 
Council of the Lieutenant-Governor of 
Bengal and the present honour was one 
more stage on the rgad to -the realization of 
his ambition to hecomea Raja. Mr. Skrine, 
who was at that time Collector of the Dis- 
trict of Shahabad, was no doubt to some 
extent instrumental in -securing this new 
distinction for the Diwan, and he in his 
evidence gives his ‘definite opinion that Jai 
- ‘Prakash Lal had hinted to him that he had 
taken the Burma property in order ‘to lay 
the foundation for an honour. The develop- 
ment of Burma for the benefit of the 

peasantry seems, therefore, in his case to 

ave been a subordinate consideration, and 
judging by the smallness of the amounts 
“which he remitted, it would look as if his 
main object was to keep up a nominal com- 
pliance with the condition of the grant at 
the expense of the Maharaja till such time 
as he found it desirable to relinquish it, 
On the 30th March, 1893, Mr. Skrine asks 
Jai Prakash Lal to fill up a certain return 
which all title-holders were required to 
submit to Government. The form is Ex. 7 
a (Sxrine). The draft was corrected by 
‘Munshi Dzbi Prasad, who, it will be remeni- 
Hered, wrote the letter Hx. Z-1670, dated 
the 22nd November, 1889, to Lallu Ram 
speaking of the grant as the Diwan’s grant, 
e draft submitted to Government is use- 
less for the purpose of proving title to the 
Burma property, but it serves to show Jai 
Prakash's habit of treating acts done on 
‘behalf of the Raj-as acts done for his own 
benefit; he says for instance, “I very often 
invite religious missionaries without dis- 
tinction to lecture the youths upon purely 
moral subjects; I have also helped native 
youths to embark to Europe to receive real 

English education; I always put. up tem- 
porary hospitals and allow free distribution 
of medicines whenever and wherever in any 
part of the Raj any epidemic breaks out. 
1 also contribute largely in the shape of 
donations and subscriptions towards the 
maintenance of other dispensaries and 
charitable institutions in this and in the 
North Western Provinces. I have every 
now and then arranged to hold Agricul- 
tural Exhibitions at Dumraon. During the 
Orissa famine of 1864-65 I lent pecuniary 
pesistance ta a considerable extent and in 
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the Bihar famine of 1873-741 had opened 
relief centres for free distribution of grains 
to the people af or-near Dumraon besides 


contributing largely to the general fund on 
behalf of the Raj.” 


“To induce and encourage the general: 


tenantry I have established model farms 
and an Economic Museum in the Dumraon 
estate. In the Afghan War of 1879, 1 had 
the honour of being allowed to send a suit 
of warm clothings to the British troops at 
Kabul. I would mention my deposit of 
Rs. 25,000 in the hands of the Collector of 
Shahabad for any work of the greatest 
public utility.” In para, 18 he says: “Ia 
1889 Iwent with Mr. Finucane to Burma 
and was granted 15,000 acres of jungle 
land in that country. lam taking all pos- 
sible steps and using all means in my com- 
mand to bring it under proper cultiva- 
tion and to colonize it with emigrants from 
the Maharaja's estates in Bihar and the 
North Western Provinces.” ; 

If it was the practice of Jai Prakash Lal 
to make no distinction between his charities 
and public acts and those of the Maharaja, 
it is difficult to regard the assertion in 
para. 18 about Burma as a claim of 
title. The document, in my opinion, is in- 
admissible for this purpose, but it-serves to 
explain his conduct and that of Debi 
Prasad in describing the land as his.. If 
Debi Prasad knew in 1889, that the land was 
the private property of the Diwan, Abdus 
Samad's assertion at the meeting of the 26th 
October, 1890, that it was Raj property could 
not have failed to rouse his attention. He 
also knew that the: Maharaja and Jai 
Prakash Lal were both present at that meet- 
ing and had taken no’steps to contradict it, 
Presumably he was aware also of the 
tenants’ address, If neither the Maharaja 
nor Jai Prakash Lal contradicted Abdis 
Samad, how could he, a loyal servant. of the 
Raj, report for the information of the 
Collector of Shahabad that the owner of the 
grant was Jai Prakash Lal. In my opinion 
Debi Prasad’s conduct indicates that the 
meaning of the draft was that Jai Prakash 
Lal had taken the grant on behalf of the 
Raj. The same may be said of Exs. 135, 186, 
dated the 12th May 1893, (Part III, Vol. 1X, 
page 4703) where Jai Prakash Lal submits 
by wire to the Commissioner certain addi 
tional information regarding the statement 
of services referred to above. 

The draft of the telegram was prepared 
by Awadh Behari and is as follows:— 


a a tN 


banta aa Tom 
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“As instructed by the Colleetor of Shaha- 
bad I beg to inform you that I own 5,309 
acres of cultivated land settled with ratyats 
and 2,107 acres zi7at land, total 4,416 acres, 
gross income of which is Rs. 24,098 in 23 
villages under Permanent Settlement in 
British India. Burma Government has 
given 15,000 acres waste land for a century 
under temporary settlement in British 
Burma.” h i 

` If the statement is evidence at all of title 
it is in the first place inconclusive of the 
exclusive title of Jai Prakash Lal. It is not 
clear whether Jai Prakash Lal intends to 
convey that he was instrumental in secur- 
ing the grant for the Maharaja and is, 
therefore, entitled to his share in the credit. 
The statement, as it stands, is also perfect- 
ly consistent with the theory of a trust and 
he might, in the circumstances, have con- 


sidered it unnecessary to inform the Com-. 


pao of the real nature of his apparent 
title, 

. Inthe month of July, agreements were 
registered in the Buxar Registry Office by 
emigrants in which they described the 
grant as the property of Diwan Jai Prakash 
Lal. 

On the llth December, 1893, matters 
came to a crisis, according to the defend- 
ants about Rs. 81 remains unspent out of 
the grant of Rs. 25,000. Jai Prakash Lal 
must have had some conversation with the 
Maharaja, and records the following order 
in his private order book : f 

“Maharaja Bahadur has stopped paying 
Burma expenses. In future it.should be 
met from my tahvil. J, P. L.” . 

Ohjection has been taken by the learned 
Vakil for the respondent that this entry 
Z-104 is not admissible in evidence. J’. is 
pointed out that very few entries are ir tial- 
led, that the book was not writte: up 
from day to day, that many ‘private r atters 
were entered in it and that it was ne. kept 
in the discharge of any duty and, tt :refore, 
also not in the ordinary course of] asiness. 

Having examined the book ca efully I 
think that in spite of many privat matters 
the book was a book kept for the purpose 
of carrying on Jai Prakash's bi iness as 
Diwan. There is an interdeper .ence be- 
tween the entries which makes a: Jse entry 
very risky and I think the docume satisfies 
the provisions of s. 32, cl, (2) of t .e Indian 
Evidence Act, EN 

The effect of this order by the Maharaja 


I think was clearly to release Jai Prakash 


? 
a 
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from his position as trustee, and all, Jai 
Prakash's subsequent acts are capableof 
explanation on the supposition that- he- 
was satisfied that the Maharaja had 
renounced his ownership in the. grant. 
On the other hand I find it impossible- 
to believe that Jai Prakash Lal really: 
considered that he ‘was the owner of the: 
property before this d&te. His conduct 
in publishing the proceedings pamphlet, 
after Samad’s meeting, again in allowing 
the statement with regard to the Maharaja’s 
ownership to be made at the tenants’ meet-: 
ing, then again in allowing the two karnamas 
to be published and circulated is not eom- 
prehensible except on the hypothesis that. 
he had no title. But his claim of owner-- 
ship in January, 1894, in a memorandum 
which he prepared for the Opium Commis- 
sion stands on a different footing, for it was 
made after the Maharaja had renounced his 
claim in the preceding December. 5 

It will be convenient here to refer to the 
memorandum in question, 

In 1893 a Royal Commission came out 
from England to inquire into the possibil- 
ity of stopping the manufacture and sale of 
opium in India and Jai Prakash Lal was 
asked by Government to appear as a witness 
before the Commission. He accordingly 
prepared a memorandum of his evidence 
and submitted it for perusal in January, 
1835, to Maharaja Radha Prasad. It appears 
that first of all an English draft (Ex. Z-2063) 
was prepared for Jai Prakash Lal by 
Mahesh Narain, the Editor of the “Bihar 
Times.” There was then a second rough 
draft and then an Urdu translation of the 
document was made by the same gentleman 
for the perusal of the Maharaja. Who 
wrote the Urdu fair copy (which is marked 
Z-198), the evidence does not clearly show, 
but there can be no doubt that the sig- 
nature on the document is that of Maharaja 
Radha Prasad. A Pleader of the Arrah Bar 
named Mahanand Sahay, son of aRaj officer 
andhimself the Law Agent of the Raj, de- 
poses that in January, 1894, Jai Prakash Lal 
gave him the document to take to the Maha- 
raja at Dumraon; that he did so, that heread 
over portions of it to the Maharaja and that 
when he could not read it properly the Maha- 
raja read it himself. The Maharaja having . 
expressed his approval of the document and 
signed it, he brought back the document to 
the Diwan Saheb. This witness further 
goes on to say that the Maharaja on several 
occasions had said to him, “Why is the 
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` Diwan so much after the Burma property? 

` It has no prospects and the Burma Govern- 
ment are not now pleased. Explain to the 
Diwan that he should give it up.” When- 
aver opportunity arose there were other con- 
versations about the land with the Maharaja. 
In examination-in-chief the witness was 
asked the following leading question: “So 
far as you recollect did the Maharaja on 
any occasion or occasions refer to any help 
being given by him?” and his answer was 
“In this connection he said he had given 
help but there had been no result.” 

In cross-examination the witness could 
not give any particulars about the conver- 
sations with the Maharaja and I agree with 
the learned District Judge that he is a 
thoroughly interested witness, who was 
under financial obligations to the Raj, and 
has been sued for a large sum of money. 
The learned Judge has disbelieved this wit- 
hess and he doubts whether the signature 
on the document is that of Radha Prasad. 
But although I think the witness’s state- 
ments with regard to the conversations are 
somewhat vague and uncertain, I do not 
see any particular reason for doubting his 
statement that he presented the document to 
Radha Prasad and that he saw him sign it. 

Mr. Brewster, the handwriting expert, 

was asked whether the signature on Ex. Z- 
` 198 is similar to the Maharaja’s signature 
on other documents. His answer was that 
he did not see much difference. 


Plaintiff's witnesses Ramautar and 
Dwarka say that the signatures are similar 
to Radha Prasad’s other signatures, 


Then the learned Judge is somewhat 


suspicious of Hariji’s account of how Z-193 
was found. Hariji states that he found it 


at Allahabad among his father’s papers. 


while searching for documents for this case 
and not being able to read it he showed 
it to some people and then discovered 
that it was Jai Prakash's*memorandum for 
the Opium Commission. For some reason 
not explained Jai Prakash Lal did not 
eventually appear before the Commission 
` and the statement remained in his posses- 
sion. On the whole I think the document 
isa genuine document. The portion relev- 
ant to the present case is that where he, 
in describing his own social position and 
status, says: “I possess 15,000 acres of 
grant land in Southern. Burma where I 
send tenants of Bihar to settle there.” 

Tt is contended on behalf of the respond- 
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ent that the Maharaja probably never read 
this paragraph, but according to Maha- 
nand Sahay he was made aware of the con- 


-tents of thé whole document and I see 


no reason to think that Jai Prakash's 
claim with regard to the Burma land 
escaped his attention. The Maharaja's 
conduct in passing the statement is per- 
fectly intelligible. He had less than a month 
before this declined to pay any more for the 
development of the land and he was-quite 
willing tu renounce the ownership of it. 
The Maharaja's refusal to go on with the 
scheme also explains his conduct at the 
interview which he had in Calcutta the 
same month with Babu Moti Lal Ghosh, 
the Editor of the “Amrita Bazar Patrika.” 
This gentleman was 72 years old when he 
gave his evidence on Commission in this 
case and generally speaking it would not 
be an unjust criticism tosay that his evi- 
dence as to the admissions made by Maha- 
raja.Radha Prasad and Jai Prakash Lal 


does not inspire one with any confidence, ` 


He says that-he had known Jai Prakash 
Lal for many years, had met him frequent- 


“ly when Jai Prakash Lal was a member 


of the Provincial Legislative Council and 
had given him information regarding many 
Legislative measures. His paper had pub- 
lished many paragraphs regarding the 
Burma scheme which he considered to be 
a patriotic movement. When asked whe- 
ther the Maharaja of Dumraon had anything 
to do with the Burma lands, the answer 
was “Remembering my conversation with 
Lallu Ram, Jai Prakash Lal and Maharaja 
himself, the Maharaja had no pecuniary 
interest in the lands. He only helped it 
with some money.” In cross-examination, 
the unnecessary length of which has drawn 
the attention of the learned District Judge, 
he says that he had an impression that Jai 
Prakash came to him and told him that he 


was still in need of money to carry out his. 


projectin Burma, that he had already got 
some pecuniary help from the Maharaja and 
that he wanted more but that the Maharaja 
was not willing to oblige. Hence his help 
was sought so that by infiuencing the Maha- 
raja of Durbhanga he might influence the 
Maharaja of Dumraon to pay Jai Prakash 
Lal more money, Apparently it was Babu 
Moti Lal Ghosh’s suggestion that the 
Maharaja of Darbhanga should also be 
present at the interview between him and 
the Maharaja of Dumraon, An interview 
accordingly tock place between the witness 
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and the Maharaja of Dumraon at the Maha- 
raja of Darbhanga’s house in Calcutta at 
which the Maharaja of Dharbhanga and 
Jai Prakash -Lal were present. The 
witness states that his impression is 
that Jat Prakash Lal was seeking to 
get only the initial expenses for the 
scheme. Then he continues as follows: 
Some portions of the conversation I can 
recall, When I insisted on the Maharaja 
his reply was that he had enough land of 
his ownin India and he had no need to 
goto Burma, for another zemindari. IfI 
remember aright he further said that he 
had already helped Jai Prakash with money 
and he would have been very glad to help 
him with more money but that he had very 
little of it as he had to spend a large 
amount of money at the marriage of his 
daughter with the Maharaja of Rewa, How- 
ever, he promised to help his Diwan for 
whom he had high regard as much as he 
could.” When asked how Jai Prakash Lal 
had put the request tohim the answer was 

he was in need of money but what he got 
from the Maharaja he had spent. I remem- 
ber this, that when he approached me on 
this subject he was in agonised state of 
mind. He said that he could neither give 
up the project which had been thrust upon 
him by the Government, nor could he re- 
claim the vast wastelands for want of funds, 
he wanted my help to intercede on his be- 
half to the Maharaja." The witness further 
states that he insisted on the Maharaja of 
Dumraon s taking up the land himself, but 
he refused, He then appealed tothe Maha- 
raja of Darbhanga but from him also he 
did not get a favourable reply. Sometime 
luter the witness had another interview with 
Jai Prakash Lal alone, 

Apart from certain matters elicited which 
affect the Witness’s credit, it seems that the 
witness's paper was not always consistent 
with regard to the title of Jai Prakash Lal. 
For instance on the 20th July, 1889, a 
paragraph appeared stating that the Maha- 
raja of Dumraon was negotiating with the 
Burma Government for land. 

Another reasonable criticism with which 
I agree is that the witness has a very bad 
memory and it is difficult to be sure that 
he is not mixing up fact with inference, I 
see, however, no reason for disbelieving 
his statement thatin January, 184, he did 
have an interview with Maharaja Radha 
Prasad and thatthe Maharaja declined to 
put any more money into the Burma project, 
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I do not, however, believe that Jai Prakash 
Lal told him thatit was his property and 
begged him to intercede with the Maha- 
raja. A Hindu in Jai Prakash Lal’s posi- 
tion would be extremely sensitive in a 
matter of this kind and to beg for money 
in the circumstances was, I think, impos- 
sibleforhim. We are asked to believe that 
after having exhausted Rs, 25,000 which he 
had obtained from his master he had the 
effrontery to try to get more money out of 
his master through the Editor of the “Amrita 
Bazar Patrika”. without spending a single 
rupee of his own on the property. I also 
do not believe Babu Moti Lal Ghose, when 
he states that Jai Prakash Lal was in an 
agonised stale of mind because the Maharaja 
did not give him more help. A man, who, 
according to the case of the defendants, 
had entered into the project fully know- 
ing the risks and who had sufficient capital 
to sacrifice, was not likely to go about in 
an agonised stateof mind before he had 
even speht asingle rupee out of his own 

ocket. The suggestion, in effect, is that 

ai Prakash Lal went to Moti Lal Ghose, 
in order that between them they might 
squeeze the Maharaja of Dumraon for a 
little more. I think it is much more 
likely, as the witness at one part of his de- 
position suggested, that Jai Prakash Lal 
eame to ask Moti Lal Ghose if he could 
persuade the Maharaja of Damraon to keep 
on the grant and to continua to develop it 
himself. The presence of the Maharaja of 
Dairbhang2 would then be intelligible, I 
cannot helieve that Maharaja Lachmeshwar 
Singh of Darbhanga, who was perhaps the 
biggest capitalist in Bengal, would, in the 
ordinary course of events, be called in to 
help Jai Prakash Lal to get a little more 
money out of his master; but I can believe 
that he would be called in to listen to Babu 
Moti Lal Ghose’s exhortations about the 
utility of the Burma scheme from a public 
point of view and to persuade the Maharaja 
of Dumraon not to surrender his grant. 
“There is yet another reason why I think 
that Jai Prakash Lal could not have pur- 
sued the Maharaja, least of all publicly 
through Babu Moti Lal Ghose, for additional 
charity. The attacks in the papers must 
have been fresh in his mind and it would 
have been folly toadd further fuel to the 
fire. 

JE will be convenient next to discuss the 
earlier. admissions alleged to have been 
made by Maharaja Radha Prasad and Jai 
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Prakash Lal regarding the Burma property. 
- The first witness whose evidence it is 
necessary to consider is‘ Roy Pramatha 
Nath -Chatterji Bahadur, a retired Sub- 
ordinate Judge who was the Munsif at 
Buxar from October, 1890 to October, 1893. 
This gentleman deposes in. the examination- 
in-chief that Babu Raj Rajeshwari Prasad 
Singh, the fathereof the plaintiff, came to 
him (he does not say when) and complain- 
ed of the influence which the Diwan had 
secured over Maharaja Radha Prasad and 
of the mokarraries and the thikas which 
he had got and also of the grant of money 
with which the Maharaja was assisting 
the Diwan's Burma project: Raj Rajeshwari 
also complained that the Maharaja treated 
him with great harshness and was not giv- 
ing him his proper allowance. The Munsif 
at once agreed tointercedeon Raj Rajesh- 
waris behalf with the Maharaja. When 
he did so the Maharaja’s reply was that he 
had done nothing extraordinary and had 
given the Diwan what was his due and 
about the pecuniary grant of Babu Raj 
Rajeshwari Prasad Singh complained, he 
said it was a temporary matter, meant only 
to help the Diwan in developing his pro- 
perty.” . 

` The witness was cross-examined at very 
great length by Counsel for the plaintiff, 
and I agree with the learned District Judge 
that it is very difficult to gather How much 
the witness actually remembers and for 
how much he was drawing upon his 


‘imagination. Giving his evidence the very 


closest consideration I have come to the 
conclusion that the witness was an inac- 
curate and excitable person. He was also 
of a somewhat meddlesome disposition 
‘probably by reason ofan unduly develop- 
ed sense of his own importance. He had 
for instance no concern with Raj Rajesh- 
waris affairs; he was a Judicial Officer and 
as such he had no. business to interfere in 
the quarrels of the zemindars within his 
jurisdiction; but he appears ‘to have got 
the idea that he possessed unbounded 
influence and that it was his business to 
settle the private affairs of all who came 
to him. When the conversation with -the 
Maharaja took place does not appear in 


the examination-in-chief; but in ecross-ex- 


amination, it has been elicited that he saw 
the Maharaja once in the early part of 
1893, once in July or August, 1893, and 


‘again when he was leaving Buxar in Octo- 


$ 


ber, 1893, and that his conversation about 
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Raj Rajeshwari's affairs took- place on the 
first of these occasions. The witness speaks . 
of having met the Maharaja on one or 
more othex occasions but it is not clear from 
the evidence when those other interviews. 
took place, 

Now I do not believe at all that Raj. 
Rajeshwari could have come to the witness 
to complain about the- grant which the 
Maharaja had made in aid of the Burma 
scheme, It will be remembered that on 
the 3lst July, 1890, Raj Rajeshwari filed a 
complaint to the Local Government regard- 
ing theinfluence which the Diwan had 
acquired over the Maharaja and although 
in it he spoke about the mokarraries and 
thikas, there is no mention whatever of the 
Rs. 25,000 for the Burma grant. It is cer- 
tain that if such a grant had been made 
and openly declared, as is now the defend- 
ants case, Raj Rajeshwari would not 
have failed to bring it to the notice of the 
Local Government. Instead of doing so 
be is alleged to have gone toa Junior 
Munsif-in Buxar and asked him to re- 
monstrate with the Maharaja. I cannot 
also believe that the Maharaja found it 
necessary to giveexplanations to the Munsif, 
a person who had no concern with the 
matter, about the circumstances under 
which the grant was made. Itis also to be 
noticed that the disputes between the 
Maharaja and Raj Rajeshwari were finally 
settled after an interview with Mr. Skrine, 
on the 29th February, 1893. The necessity 
for the intervention of the Munsif in the 
same matter would, therefore, seem to have 
been quite unnecessary. 

Then with regard to the interview in July 
or August, 1898, it does appear to be a fact 
that the Maharaja came to Buxar to attend 
a great bathing festival, and that the 
Munsif took some trouble in arranging for ` 
his convenience. On that occasion it igs: 
alleged that Jai Prakash Lal also came and 
spoke to the Munsif about the difficulties in 
which he was and asked him to intercede 
with the Maharaja for more money. Eight or 


_ten days later the Munsif went.to Dumraon 


and pleadéd Jai Prakash Lal's cause; but 
the Maharaja explained that his Treasury 
was exhausted on account of the heavy 
cost of the marriage of his daughter and 
that he could not give any more help. As 
to the Burma project, the Maharaja was 
not sanguine of success. 

The witness speaks of another visit to 
Dumraca in October, 1893, when he went 
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to take leave of the Maharaja. On that 
occasion he was again asked by Jai Prakash 
Lal to mention the matter of the grant and 
did so but without any success. 

The witness alsospeaks of an interview 
in 1890 between himself and Jai Prakash 
Lal in which Jai Prakash Lal told him 
that he had taken land in Burma. When 
asked’ whether Jai Prakash Lal said whe- 
ther he had taken the land for himself the 
answer was “Not in so many words but 
what he said implied that he had taken the 
land.” Later on he says “there never was 
any occasion on which he said so in so many 
words.” ; 

The result, therefore, is that with regard 
to this witness I agree with the learned 
District Judge that no reliance can be 
placed upon him. I do not believe that 
Maharaja Radha Prasad made any admis- 
sion as to the title of the Diwan or as tothe 
nature of the grant of money. 

-With regard to the admissions made by 
Jai Prakash in his own favour, they also are 
not proved, and even, if proved, they would 
not, in my opinion, be evidence, I do not 
believe that Jai Prakash Lal would select 
the Munsif as a proper person for begging 
charity on his behalffrom the Maharaja. 

The next witness to be considered is Mr. 
Skrine, who was Collector of Shahabad 
from October, 1891 to October, 1893. This 
gentleman was on very cordial terms with 
Jai Prakash Lal. With regard to the 
Burma concession, the witness says: “I told 
him once that I thought he would burn his 
fingers with it; it was too biga job for him 
to tackle. I remember using the expression 
quite well, “he would burn his fingers,” at 
the garden house. I said that the terms of 
the grant were rather onerous and it was 
likely to lapse-unless they were carried out 
strictly, that communications with Burma 
were very slow andirregular, and that the 
Diwan, Jai Prakash, knew nothing of the 
country except one or two flying visits that 
Jai Prakash had paid there. I thought he 
had madea mistake in undertaking such 
responsibilities.” 

With regard to Jai Prakash’s means, he 
says, “Jai Prakash was a fairly wealthy 
man as an Indian's position goes. I think 
he had saved some money and he had a fine 
house and library and lived in good style 
and entertained a good deal.” 

@.—Was he rich enough to afford to lose 
money on the investment ? 


A.—"“No, I did not think he could: 
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afford to. Idonot remember the amount 


of the land value. It was a very large grant 
indeed and I did not think that his means 


were equal to bearing the expenses of the. 


development. I told him so, He hinted 
that he could always get help from the. 


Maharaja for anything good that he took 
u KAJ 


. . 

As for the Maharaja, the. witness admits 
that he never had any conversation with. 
the Maharaja regarding the grant and was 
of opinion that he was the very last man in 
Bihar to investin Burma. “He was one of 
nature’s gentlemen” says Mr. Skrine, “but 
he was extremely ignorant and I do not 
believe he knew. where Burma was.” 

The fact that on speaking to Mr. Skrine 
Jai Prakash referred to the grant as “my 
grant” and “my concession” carries very 
little weight; in particular as he was mak- 
ing directly inconsistent admissions in 


"1890, 1891 and 1893 with regard tothe same 


property. Anadmission from the Maharaja, 
would have been valuablebut we have none, 

The next witness of importance is Mr. 
Ernest Mylne. This gentleman is the son 
of Mr. James Mylne, who got the neigh- 
bouring grant in Burma in 1888 which wag 
followed by a lease in 1890. Mr. Ernest 
Mylne was zemindar in the District of 
Shahabad and resided near Dumraon. He 
held mokarraries and thikas from the Raj 
and was on friendly terms with Maharaja 
Radha Prasad. After the Maharaja’s death 
he served for a number of years as Assist- 
ant Manager in the Raj Office? under Mr, 


‘Charles Fox, who was Manager to Maharani 


Beni Prasad from 1899 to 1902. Mr.- Mylne 


deposes to several conversations with the. 


Maharaja about Burma, the gist of which 
was that he was disinclined himself to take 
up jungle lands but was prepared to help 
his Manager. Mr. Mylne asserts that he 


was told that the cash assistance was be-. 


tween 25 to 30 thousand rupees. He says 
“I was told by Jai Prakash and the Maharaja 
both. I had no doubt that Jai Prakash 
applied for himself because the Maharaja 
was so disinclined to have anything to do 
with it,” It is difficult to gather from Mr, 
Mylne’s evidence at what period he places 
these conversations with the Maharaja. He 
says “I had conversations with the Maha- 
raja about Burma. I cannot say on every 
occasion we met but every now and then 
the question arose. I cannot say on how 


many oceasions we had these conversations, 
nor whether it was a large number or a. 


| Bs 


small number, it was a few times, I could 
not say ifit was five times or one time or 
ten times. It was -shortly after these grants 
were given that I first heard from Maharaja 
‘about it—the grants to Hariji; and to 
„myself or rather to my father. The grant 
to me was in 1890. I think Hariji’s grant 
was afew years after two or three years— 
it may be two, three or four. It was shortly 
after—these grants that I had conversations 
with the Maharaja; and after this, when- 
ever, there was occasion when I met the 
Maharaja.” If these conversatious took 
place about the end of 1893 it is quite 
intelligible that the Maharaja should have 
expressed his disinclination to acquire an 
estate in Burma. The witness states that 
Jai Prakash used to go to him frequently 
after the Maharaja’s death to consult him 
about the Burma land and thathe told him 
that the Maharaja had spent some money; 
that the Maharaja had given ‘“madad;”" 
something between 25 and 30 thousand. 


- But I am not at all certain that the. 


Maharaja consulted Mr. Ernest Mylne be- 
fore sending Jai Prakash Lal to Burma. 
Mr. Mylne’s memory with regard to dates 
is'so bad that it is not possible to attach 
much value to the alleged admissions made 
by the Maharaja. After 1894, there is no 
doubt that Jai Prakash Lal and Hariji paid 
many visits to Mr. Mylne in ordér to get 
help for the development of the property. 
“Tf a man says Mr. Mylne spends only 
Rs, 4,000 a year for the first five years on 
a grant of 15,000 acres, the money will be 
wasted and no progress worth the name 
will be made, Jai Prakash Lal, therefore, in 
spending something like Rs. 24,000 of the 
grant between 1889 and 1893 was clearly 
not acting according to Mr. Mylne’s views. 
If he had consulted Mr. |Mylne during 
these years we should have been told some- 
thing about Jai Prakash’s parsimony by 
Mr. Mylne. 
_ “The next witness of importance is Father 
Vander Schuren. This gentleman was a 
Roman Catholic priest, who was on the 
teaching staff at St, Xavier’s College be- 
tween 1890 and 1894; he was much interest- 
ed in Hariji and used to spend his Christ- 
mas holidays at Dumraon. He deposes to 
a conversation between himself and Jai 
Prakash Lal with regard.to tue Burma pro- 
perty in which Jai Prakask Lal stated that 
the property was his. -He says that this 
conversation was in December, 1889, or 
January, 1890, or in one of the four follow- 
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ing years. “I do not,.exactly remember, 
says he, which year. I feel, however, in- 
clined to think that it was in the first year 
mentioned,” He says that about the time 
when Harihar Prasad passed the Entrance 
Examination he urged Jai Prakash Lal to 
give Harihar every opportunity to complete 
his University course in India first and in 
England afterwards. The Diwan’s reply 
was that he was afraid this would not be 
possible as on account of all his work in 
the Raj, he would not be able to do by 
himself what was needed to make the 
Burma scheme a success and that. he would 
require Harihar’s help for this.” 

When this last conversation took place 
the record does not show. 


With regard to the first mentioned con- 
versation the witness gives particulars and 
states that it took place one afternoon 
when Jai Prakash Lal arrived at the 
garden house during a game of tennis. 
Here the witness volunteers a somewhat 
curious statement.: Apparently without any 
particular reason for doing so he asked Jai 
Prakash Lal whether the undertaking in 
Burma was his own undertaking and at his 
own risk, or whether it was the undertaking 
of the Raj; and the Diwan answered that 
it was his own and at his own risk. It 
seems strange that Father Vander Schuren 
with whom the matter had no concern 
should have gone out of his way to get 
from Jai Prakash Lal a distinct assertion 
of his claim to the property; and I suspect 
that in this part of his evidence the witness 
is speaking more from inference than from 
memory. The assertion, however, is really 
inadmissible and even if admissible it is of 
little value. The record shows that Mr. 
Sen, the Counsel for the plaintiff, declined 
to cross-examine the witness on the ground 
that his evidence was irrelevant. 


The remaining witnesses on behalf of the 
defendants do not require much notice, 

Mr. P. O. Lyon, who was a high Govern- 
ment Official, says that he believed Jai 
Prakash Lal to be the owner. 

Mr. Cargill, who went to Shahabad as an 
Assistant Magistrate in 1892 and again in 
1895 and 1898, has a very vague impres- 
sion that on one occasion Radha Prasad 
told him that the property was the Diwan's, 
Why Radha Prasad should have made the 
statement to Mr. Cargill, who had no ‘con- 
cern with the matter at that time, is not 
clear and his general evidence is such that 
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I do not propose to attach any importance 
to it, 

Ganga Sahay Misser, who, if will be re- 
membered, is the sole survivor of the 
Burma party, states that from Jai Prakash's 
conversation he understood that he was 
taking the land for himself. He also states 
that while he was in the service of the 
Maharaja he used to see the Maharaja, 
The Maharaja used to come sometimes 
to the Model Farm of which he was in 
charge to inquire whether the quality 
` of the Burma soil was the same as that 

of Dumraon lands. He used to speak ofthe 

lands as the Diwan’slands. In cross-ex- 
` amination he admits that it was only once 
that ‘the Maharaja talked to him at the 

Farm. On another occasion he hada con- 

versation’ with the Maharaja when the Maha- 

raja visited the Agricultural Exhibition, 

When questioned whether there was any 

other occasion, he says that generally at 

the time of durbars there used to be some 
talk or reference about Burma. Altogether 
he thinks the occasions might be two or 
four. The witness was in very bad health 
at the time of giving evidence. He had 
been for eight years on sick leave before he 
was examined by Commission in this case. 

J agree with the learned Judge that much 

reliance cannot be placed upon him. 

Defence witness No, 5, Sheobux Mull, ob- 
tained in 1889a grant in Burma as the agent 
of his father Chuni Lal. His father was 
dead at the time, but the grant appears to 
have been taken in the name of the firm. 

He gave up thegrant after keeping it for 

about 15 months. He deposes that he wish- 

ed to be Jai Prakash’s banker in Burma, 
but Jai Prakash refused saying that he had 
` to be very careful and would have to spend 
very sparingly from his own pocket. He 
also deposes to a subsequent conversation 
with Jai Prakash in Calcutta, but these con- 
versations do not Seem to me to advance the 
case much further: 
Satrohan Singh (relation of Maharaja 
Radha Prasad) was Sub-Registrar at Buxar 


from 1888 to 1906 and he deposes to many - 


admissions by Radha Prasad that the grant 
was Jai Prakash Lals property. The 
learned Judge says that the witness was 
unable to give any details and it appears 
that he deposed in the adoption case against 
the present plaintiff's claim and was, dis- 
believed- The learned District Judge was, 
in my opinion, rightin declining to place 
any reliance upon this witness. 
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The other witnesses Raja Peary Mohan 
Mukerji, Mr. E. Geake, Col. Stevens, Mao. 
Po Than, Mathura Dubey, Radha Kishun 
Singh, Rai Saheb Kuar Kamta Prasad, do 
not advance the case of Jai Prakash Lal” 
very far, The only one ofthese who can 
prove an admission by Radha Prasad is the 
Burman witness; but ehe was stranger 
and could not. understand -the language 
spoken by Radha Prasad and it would be 
unsafe to accept his statement that Radha 
Prasad spoke of the grant as belonging to 
Jai Prakash. The witness was sent by 
Lallu Ram to Dumraon with a party of 
Burmese men and women to attend an 
Agricultural Exhibition where some exhibits 
from the Burma estate were exhibited. 
The Maharaja certainly sent for him out of 
curiosity as he had never seen a Burman 


‘before; but I do not think the witness is in 


a position to remember the details of the 
conversation. i 

I turn now to the oral evidence adduced 
by the plaintif. < 

Itis clear that the plaintiff started his case 
by bringing a number of false witnesses to 
depose to a convérsation between Radha 
Prasad and Jai Prakash Lal before the 
latter started for Burma. These witnesses 
(seven in number) state that Radha Prasad 
gave express directions toJai Prakash Lal 
to go to Burma and toacquire land for him. 
In my opinion they have been rightly dis- 
believed by the learned District Judge. 
There is no direct evidence in this case of 
an express declaration of trust by the Maha- 
raja and if there was any trust it must be 
deduced by inferences from the facts proved. 
There is the evidence, however, of {the 
Maharaja of Gidhaur with regard to an ad- 
mission by Jai Prakash Lal- that the pro- 
perty belonged to the Maharaja. 
ary, 1890, His Royal ‘Highness Prince Albert 
Victor came to Calcutta, and itis certain 
that the Maharaja of Gidhaur and Maharaja 
Radha Prasad met at Government House 
before their interviews and that Jai Prakash 
Lal was with them as he had been ordered 
toact as interpreter at the interview be- 
tween His Royal Highness and Maharaja 
Radha Prasad. From the evidence of the 
Maharaja of Gidhaur it is quite clear that on 
that occasion while the Maharaja of Dum- 
raon was waiting to be summoned to the 
presence of His Royal Highness Jai Prakash 
Lal said; “My Maharaja has secured some 
land in Burma~why do you not also take"? 
The witness replied “I am not willing to 
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take lands in Burma.” I do notthink there 
is any reason for distrusting the Maharaja 
of Gidhaur: He was anobleman of very 
high position and he has explained how 
the conversation was brought back to his 
memory. It appears that when the present 
case was instituted, the defendant Hariji 
asked him to give eyidence for him and he 
déclined on the ground that he knew noth- 
ing about it. Then a Pleader on behalf of 
the plaintiff brought a newspaper cutting 
from the “Englishman” of the 18th Janu- 
ary, 1890, and reminded him that he had 
met the Maharaja of Dumraon at Govern- 
ment House; tho memory of the conversa- 
tion then came back to him, and he agreed 
to give evidence for the plaintiff. 

It is true that the conversation to which 
the Maharaja of Gidhaur deposes was a 
short conversation which was ‘broken off 
very suddenly when the Maharaja of Dum- 
raon was summoned to the presence of His 
Royal Highness but I do not think that for 
that reason the correctness of the Maharaja 
of Gidhaur'’s statement should be doubted, 
So far as it goes, it corrobofates the plaint- 
iff's case and is one more item of evidence 
in favour of the conclusion that Jai Pra- 
kash Lal did not at that time believe that 
the property was his. 

The witness Mr. R. D. Mehta has been 
disbelieved by the learned District Judge 
and it is unnecessary to discuss his evi- 
dence.” 

The witness Mr. Syed Sharafuddin has 
already been referred to. He wasa gentle- 
man of high official position and had been a 
Judge of the Calcutta and Patna High 
Court. He wasstricken with a serious ill- 
ness at the time when he was examined and 
all that can be gathered from his evidence 
- is that his impression was thatthe plaintiff 
“was the owner ofthe property. In cross- 
examination he appears to have got con- 
fused and he went so far as to admit that 
he was present at Abdus Samad’s meeting, 
a fact which he had denied in examination- 
in-chief. 

`- Therefore on a review of the documentary 
and oral evidence up to the 11th December, 
1893, I am satisfied that the learned Judge's 
conclusion that title rested with the Maha- 
raja and not with Jai Prakash Lalis cor- 
rect. 1 believe that Jai Prakash was sent 
by the Maharaja to Burma, with instruc- 
tions to take land in his name for the 
Dumraén Raj and to hold and develop it 
in trust for the Raj and that the grant of 
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Rs. 25,000 made on the Ist June, 1889, was.. 
not a gift to Jai Prakash Lal toaid him in 

developing the property for himself but- 
was a grant-fer the development of the pro- 
perty of the Dumraon Raj for the Dumraon . 
Raj. I find that on the 11th December, - 
1893, the Maharaja revoked the trust and 

declined to pay for the development ofthe- 
property any longer. Jai Prakash Lal then 

resolved to pay for the development himself - 


‘and to assume the rights of ownership as 


the proprietor of the property. He, how- 
ever, made one more effort in the presence 
of Moti Lal Ghose to induce the Maharaja 
to continue the project but he was unsuc- 
cessful. His subsequent conduct is through- 
out consistent with the view that he 
treated the property after December, 1893, 
as his own private property. p 
Radha Prasad did not long survive. He 


.died at Benares on the 5th May, 1894. His 


Wil dated the 17th December, 1890, in 
which he had appointed his widow and Jai 
Prakash executrix and executor was proved 
in due course. 

The next point of controversy in this case 
relates to the Probate proceedings and the 
inventory filed therein. The Will made no 
mention of the Burma property. The ex- 
planation is that in 1890 the property was 
in an experimental state and had not ever 
been surveyed. Theomission ofit from the 
Will would in the circumstances be intelli- 
gible. But why was no mention made in 
the inventory filed in 1894 by Jai Prakash 
Lal and Rani Beni Prasad of the Burma 
property? It is now the plaintiff's case that 
the draft inventory did contain the Burma. 
property and that Mr. Rutter, the Solicitor 
in Calcutta, under the advice of ;Counsel 
caused the Burma property to be taken out 
because the grantee in the Burma Govern- 
ment's books was Jai Prakash Lal and no 
benami transactions were recognised by 
the Burma Government. . Mathura Prasad. 
who states that he prepared the draft in- 
ventory swears that the Burma property ' 
was mentioned. In my opinion there is no 
evidence to corroborate Mathura Prasad; ~ 
and I think that the suggestion made by 
the plaintiff must be rejected. — ; 

It isto be noticed that Mr. S.C. Ghosh, 
who was Mr. Rutter's assistant and who 
took an active part in preparing the inven- 
tory, hasnot been called. He could have 
thrown some light upon the question. The 
importance ofthe suggestion made by the 
plaintiff liesin this, It is said that Jai 


[93 1, O. 1986) _ 


‘Prakash Lal, although the Maharaja had. 


revoked the trust, was not anxious tospend 
his own money on itand hetried to get the 
Property entered in the inventory so that 
Raj Money might be spent upon it. Hav- 
ing failed, he then took up the proprietor- 
ship in real earnest and in October, 1894, 
sent the first instalment out of his own 
pocket to Lallu Ram. The evidence shows 


that inthe meantime Lallu Ram had been. 


borrowing locally. Jai Prakash Lal’s con- 
duct in not sending any money to Lallu 


am from December, 1893, to October,. 


1894, seems to me to be incomprehensible 
if he believed himself to be the proprietor 
from the beginning. . . 

Three other documents of this period 
also' support the conclusion that Rani Beni 
Prasad, the life-tenant under the Will and 
executrix, had no intention of claiming the 
Burma property. _On the llth June, 1894, 
she executed a power-of-attorney in favour 
of Jai Prakash Lal in which there was no 
mention of the fact ihat there were any 
mauzas in Burma belonging to the Raj. 
There was mention of Burma, but that was 
only in connection with the general busi- 
ness of the Raj with the authorities in 
Burma, It isexplained that there were a 
large number of Dumraon‘coolies in Mr. 
Mylne’s grant and that it was necessary to 
authorise Jai Prakash Lalto do the busi- 
hess of the Raj regarding them, The langu- 
age of the power-of-attorney in this con- 
nection is very similar to the language used 
‘by Jai Prakash Lal in his speéch at Abdus 
Samad’s meeting. Thenon the 12th April, 
1897, Maharani Beni Prasad issued asimilar 
power-of-attorney in favour of Mr, Charles 
Fox. Jai Prakash Lal had died on the 7th 
February, 1897, and although Mr. Fox's 
powers were restricted in some matters the 
language of the powers-of- attorney with 
regard to Burma was exactly. thesame as 
in the previous power-of-attorney, 

In 1902 Mr. Fox resigned and Sheo Saran 

Lal was appointed Manager. On the 25th 
‘November, 1902, the Maharani executed 
dasturulamal para. 1 of which contains the 
following words:— 
Bl “Make arrangement for the collection of 
rent for the present year as well as the 
arrears ofrentfor thepast year in respect 
of mauzas belonging to the Dumraon Raj 
in the Province of Bengal, the United Pro- 
vinces of Agra and Oudh, and Burma.” 

Here we have a clear assertion that the 
Raj had property in Burma, An objection 
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was taken as to the admissibility of the 
document (Ex. 763) but it is quite clear that 


itis untenable. 


Coming to the merits of the document it 
is certain that the assertion is not consistent 
with Beni Prasad’s conduct in regard to'the . 
property. 

In my opinion the Malrarani never could 
have believed that she had any proprietary 
She was a 
lady of very strong character and possessed 
a clear mind with considerable capacity. fér 
affairs. She was not likely to forget that 


“money was required for the development of 


the Burma property and she must: have’ 
known that Jai Prakash Lal had spent and 
Hariji after Jai Prakash Lal's death was 
spending large sums on it and that not a 
single rupee was being spent ‘out of the 
Raj Treasury. There is evidence that her 
relations with Jai Prakash Lal for seme 
part of the time were not cordial, although 
a reconciliation appears to have taken place 
before his death. She. would certainly 
have made a claim against Jai Prakash Lal 
if she had not satisfied herself that the 
Maharaja had relinquished his title. After 
Jai Prakash died it was necessary for her 
to filea fresh inventory of the Raj pro- 
perties. That document too followed the 
previous inventory and contained no clear 
statement that the Raj-lbad any properties 
in Burma. Immediately after his father’s 
death Hariji left College and began to push 
the colonization scheme vigorously, lt has 
already been noticed that Lallu Ram had 
been attempting to interest him- in the 
scheme from 1894. In 1896 we find him 
writing to Hariji about matterson which he 
asastudent ofthe College would ordinarily 
not be competent to advise, For instance 
onthe 7th May, 1896, (Ex. Z-291) he asks . 
Hariji to send more men with their families, 
On the Ist July, 1896, (Ex. 328-N) a man 
named Narsingh Narain writes to Hariji 
about certain emigrants passing through 
Calcutta. -© On the 26th June, 1696, (Ex. 92) 
Lallu Ram writes to. Hariji asking for 
money. Hariji was then a student at the 
Muir Central College and it was then that 
he tried to borrow some money from Kibe, 
On the 4th August, 1896, (Ex. Z-1695) 
Awadh Beharia Raj servant writes to Hariji 
telling him that a remittance had been sent 
but not the two sugarcane machines, for 
which Lallu Ram had asked, It may be 
noted here that it seems strange that Awadh 
Behari should be writing to Hariji about 
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this expenditure asif the Raj was the owner . 


of the property. It may be said in explana- 
tion; however, that Jai Prakash Lal was 
merely using Awadh Behari like he used 
other Raj servants for his work. On the 
3lst October, 1896, Lallu Ram writes to 
Hariji asking for permission to use a balance 
` of Rs, 2,000, to pay a debt. On the 16th 
December, 1896, Hariji issues instructions 
to Lallu Ram to borrow money locally. On, 


the 7th February, .1897, Jai Prakash Lal © 


died and there is some controversy between 
the parties in the present suit as to whether 


Hariji ever became Diwan. In my opinion - 


“the evidence shows that although he con- 
tinued to be described as Diwan he never 
was appointed a Diwan in succession to his 
father; perhaps, Maharani Beni Prasad 
wished to appoint him, but Government 
interposed and Mr. Fox was appointed on 
the 15th March, 1897, For some consider- 
able time after this, relations between her 
and Hariji seem to have remained very 
strained. Hariji was deprived of the use 
of the Raj horse and carriage and of the 

_ Raj chaprasi. The Maharani attempted to 
resume the leases but legal advice was un- 
favourable. Hariji began to demand the 
balance at his father’s credit in the kothi 
kalan, and he had great difficulty in get- 
ting payment.. Although no succession 
certificate was necessary he was asked to 
obtain a succession certificate, the Court- 
fee of which was over Rs. 5,000. It is 
impossible to believe that at this time if 
Beni Prasad could have hurt Hariji by 
attacking him in respect of the Burma 
property, she would not have done so. In 
1899 Hariji made his visit to Burma and on 
his return he wrote a pamphlet in which 
no mention whatsoever was made of the Raj 
expenditureon this scheme. Ifany declara- 
tion could be hostile and adverse, this 
certainly was, and yet no steps were taken 
by her orher advisers to assert the title of 
the. Raj. ; 

Mr. Fox, the Manager, and Mr, Mylne, the 
Assistant Manager, appear to have been also 
of the same opinion as the Maharani. 

After Fox resigned in 1902 and Sheo 
Saran Lal became Manager, we find letters 
from him dated the 2nd June, 1904, 
. (Ex. Z-177) and 11th July, 1906, (Ex. Z-176) 
which seem to suggest that applications for 
land within the Burma settlement had no 
concern with the Raj but had to be dealt 
with by Hariji. In 1906the Maharani was 
still pursuing Hariji and sued him for the 


"HARIHAR PRASAD SİNGH V. KESHO PRASAD SINGH, ` 


(93 I. 0. 1926) . 


resumption of the thika leases which were 
to expire in 1907. It will be remembered 
that these leases had been given for 10 
years to Jai Prakash Lal to provide for an 
increase of salary with effect from 1887 
and were renewed again in 1897. Hariji 
compromised the suit with the Maharani by 
paying her alump sum and was allowed to 
remain in possession till the end of the 
term. > 

In 1907 the Maharani died. It is suggest- 
ed on-behalf of the respondent that the 
Maharani was,after all only a life-tenant 
and although she knew that she had title 
to the Burma properties, she did not wish 
to incur the expenses of fighting Jai Pra- 
kash Lal or Hariji. But she appears to 
have had sufficient force of character to 
be vindictive; and even though she was 57 
years old when Jai Prakash Lal died, she 
would, in my opinion, have broughta suit. 
against Hariji for the property ifshe had been 
able to make a good case. She and all her 
advisers were evidently satisfied that what- 
ever the title the Raj had in the beginning 
it had been relinquished by Radha Prasad. 
As for Sheo Saran Lal, his conduct seems 
to me to be inconsistent with the provisions 
of the dasturulamal, and he certainly did 
notact upon it. . 

On the llth December, 1907, that is to 
say, one day before she died, the Maharani 
issaid to have adopted a boy named Jung 
Bahadur Singh alias Srinivas Prasad Singh 
as her son, and the Court of Wards in 
Bengal took possession of the minor's 
property and ejected the present plaintiff 
from the family house in the Fort at Dum- 
raon. In the list of properties belonging to 
the Dumraon estate prepared by Mr. Marr 
under the direction of the Court of Wards 
there is. no mention of the Burma property 
and Hariji's possession was not questioned 
for the next five years. 

On the 5th February, 1909, the present 
plaintiff brought a suit against the adopted 
boy for the Dumraon Raj but made no 
mention in his plaint of the Burma pro- 
perty. The suit was decreed ‘by the Sub- 
ordinate Judgeon the 12th August, 1910, 
There was then an appeal to the High Courf 
of Calcutta which was decided on compro- 
mise qn 17th May, 1912. The present plaintiff 
had onthe 18th September, 1911, obtained 
possession of the Raj properties in suit, 
During the period of the Court of Wards’ 
administration, Mr, Wilson, the Manager, 
took no steps te recover the Burma pro. 
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perty. The explanationnow given is that 
the Courts of Wards were occupied with 
more serious matters and they could not 
think of launching a suit against Hariji 
when the title of the minor to the Raj itself 
was being attacked. Mr. Wilson was 
called upon in the present litigation to 
produce the power-of-attorney given to him 
by the Court of Wards. He has not pro- 
duced the document, and there is some 
justification for the contention that the 
inference to be drawn is that there was no 
mention of Burma in the power-of-attorney. 

In 1911 when the survey of Mouza Dum- 
raon was being carried on, it appears that 
the house and garden occupied by Hariji 
were claimed as Raj property. On the 17th 
August, 1911, in the inquiry by the Settle- 
ment and Survey Authorities two witnesses 
- called by the Court of Wards deposed that 
not only the house and garden butalso the 
Burma properties belonged to the Dumraon 
Raj. That was apparently the first chal- 
‘lenge to Hariji’s title. Between the llith 
December, 1893, and 17th August, 1911, 
Maharaja Radhu Prasad, Maharani Beni 


Prasad, Jai Prakash Lal,  Hariji and all 


connected with the Raj were under the 
belief that the title of the Raj in the proper- 
ties had been extinguished by relinquish- 


ment. 
Finally the conduct of the plaintif Maha- 
‘raja Keshav Prasad since 1911 does not also 
materially affect the decision of the issue 
on title in the present suit. As a matter of 
history it may be stated here that his title 
to the Dumraon Raj was challenged by 
Radha Prasad's daughter, Her Highness 
the Maharani Sheoraj Kuer, the wife of the 
Maharaja of Rewa, by a suit lodged in the 
Court of the Subordinate Judge of Arrah 
on the 5th August, 1914. That suit- ended 
in compromise in 1915 and in the following 
year a conveyance was executed by. the 
Maharani in favour of the plaintiff Maha- 
raja Keshav Prasad of the Burma property. 
On the 29th April, 1917, Maharaja Keshav 
Prasad brought the present suit against the 
defendant in the Court of the Subordinate 
Judge of Arrah. The suit was tried by the 
District Judge and ended in a judgment 
for the plaintiff on the Ist November, 1920, 
on all the issues. The result is that on 
the issues of title with which I am now 
concerned Jam in entire agreement with 
the learned Judge. 
My reasons for arriving at this conclusion 
may be summed up aa follows :— 
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(1)-The fact that the grant was issued 
to Jai Prakash Lal is doubtless very strong 
evidence in the defendants’ favour. In 
corroboration the defendants give evidence 
of admissions made by Radha Prasad to 
Babu Pramatha Nath Chatterji and to Babu 
Moti Lal Ghose to Mr. Ernest Mylne and 
to Ganga Sahay MissireMg. Po. Than.and 
Satrohan Singh. My finding is that the 
admissions to Babu Pramatha Nath Chatter- 
ji and Babu Moti Lal Ghose have not been 
proved to have been made and those to Mr, 
Mylne probably relate to title after the 11th 
December 1893, ; 

With regard to the admissions alleged to 
have been made to Ganga Sahay Missir, 
Mg. Po. Than and Satrohan Singh, my 
finding is that either they were not made, 
or, if made, they were made after the llth 
December, 1893. 

(2) The rest of the corroborative evidence 
consists of self-serving admissions made 
by Jai Prakash Lal from 1889 till the time - 
of his death. In my opinion these admis- ` 
sions are irrelevant but even assuming that 
they are admissible for a limited purpose 
to show Jai Prakash Lals intention in 
making the application of ‘the 5th April, . 
1889, they are not of sufficient weight to 
turn the scale in the defendant's favour. 

(3) On the other hand, the plaintiff shows 
that the Dumraon Raj paid the whole of the 
preliminary expenses and the whole of the 
expenses in developing the grant up till the 
lith December, 1893. 

(4) Jai Prakash Lal went with a large 
retinue of Raj servants as the representative 
of the Maharaja of Dumraon. 

(5) The plaintiff gives corroborative evi- 
dence of an admission made by Jai Prakash 
Lal in January, 1890 on the occasion of the 

re~ 
sence of the Maharaja of Gidhaur and Mie 
Maharaja of Dumraon that the Burma pro- 
perty bélonged to the Maharaja of Dumraon, 

(6) The conduct of Jai Prakash Lal in 
connection with Samad’s meeting, the 
tenants’ address, the publication of the pro- 
ceedings pamphlet, the two karnamas and 
the Jai Frakash’s Sarbasva supports the 
plaintiff's case, 

In this state of things I am of opinion 
that the balance clearly preponderates. in 
the plaintiff’s favour. 

In the absence of an express declaration 
we can only decide on inferences; but the 
learned Judge infhe Court below has made 
a most exhaustive and careful analysis of 
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- the facts and I think that the conclusions 
which he draws are irresistible. Even if I 
had been ofthe opinion that the evidence 
was evenly balanced and that the one view 
‘was just as reasonable as the other, I should 
not have been justified in appeal in set- 
ting aside the finding of the learned 
District Judge, .. 

The limits within which an Appellate 
Court may act are stated as follows by Lord 
Esher in Colonial Securities Trust Co. v. 
Massey (14): “I have frequently stated this 
rule; and I think it is well-expressed by 
Lopes, L. J., in Savage v. Adam (15). The 
matter ia thus stated: ‘Where a case tried 
by a Judge without a Jury comes to the 
Sourt of Appeal, the presumption is that 
the decision of the Court below on the facts 
was right, and that presumption must be 
displaced by the appellant. If he satis- 
factorily makes out that the Judge below 
was wrong, then, inasmuch as the appeal i is 
. 4n the nature of a re-hearing, the decision 
’ should be reversed: ifthe case is left in 
doubt, itis clearly the duty of the Court 
of Appeal not to disturb’the decision of the 
Court below.’ , With the rule so stated I 
_ entirely agree.” 

To the same effect is Lord Bana asian 
judgment in Nabakishore Mandal v. 
Upendra Kishore Mandal (16). Speaking of 
the appellant the learned Judge says: “If 
all he can show is nicely balanced calcula- 
tions which lead to the equal possibility 
of the judgment on either the one side or 
the other being right, he has not succeeded.” 


In-the present casé the appellants have 


failed to show that the learned Judge is 
wrong. Itis truethat the payment of the 
consideration money is not everything in a 
ease’ of benami though it was observed by 
Sir George Farwell in Bilas Kunwar v, 
Desraj Ranjit Singh (2) that the criterion 
in these cases in India is to consider from 
what source the money comes with which 
the purchase money is paid. But after’ all 
it isa question of fact whether the pay- 
ment of the money was agift or a transac- 
tion for the’ benefit of the owner of the 
money. Thereis no question of presump- 
tion or of onus of proof; the matter is 
simply one of balance of-evidence, 
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In Ram Narain v. Muhammad Hadi (7) 
their Lordships of the Privy Council 
observed: “In many,—it may be said in 
most,—cases of alleged benami thisis a very 
important fact. But it is not the only 
criterion, Here it is consistent with the 
defendant's case, which is that the plaintiff 
purchased the village for him and intendéd 
it to be a gift in return for his services. In 
such a case a much more important fact 
is the actual possession or receipt of the 
rents of the property.” 

Here Jai Prakash was admittedly in posses- 
sion but the evidence justifies the inference 
that he was in possession as Maharaja Radha 
Prasad’s trustee. 

Aslam unable to agree with the learned 
Judge's findings on issues Nos. 11 and 12 


which relate to the question of settlement _ 


and which I propose presently to discuss, 
itis scarcely necessary for me to consider the 
law bearing upon title; but out of respect 


to the very elaborate arguments that have. 


been addressed to us by both sides on this 
part of the case, I will shortly state my 
opinion. 

The first question is whether the suit is 
barred by limitation ifs.10 of the Indian 
Limitation Act applies; andif Jai Prakash 
Lal andafter him the defendants took the 
property as trustee the bar of limitation is 
saved. The learned Vakil for the respond- 
te before us states the plaintiff's case 
thus :— 


“The Maharaja Radha Prasad deputed 


Jai Prakash Lal to Burma to acquire for 
the Raj in his own name land to be colo- 
nized by the tenantsof the Raj in furtherance 
of the Government Colonization Scheme, 
Jai Prakash Lal applies for and acquired 
the land.” 

Specific purpose:—‘“Acquisition of land 
for Raj for colonization.” 

The specific purpose is a matter of in- 
ference and I havealready found that the 
specific purpose alleged by the plaintiff is 
established. It is not necessary that an 
express declaration should be proved, In 
England inferences drawn from the con- 


duct of the parties have been held suffici-- 


ent to establish an express trust and I 
think the same principle should apply to 
trusts for a specific purpose within the 
meaning ofs.10 of the Indian Limitation 


Act. 


On behalf of the appellants it is next 
contended that there never was any pro- 
perty in 1889, 'and it certainly was not 


\ 
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vested in Jai Prakash Lal by Maharaja 
Radha Prasad in consequence of any trust 
created between them. 

Now with regard to the existénce of the 
property, itis contended that no property 
came into existence before the 17th April, 
1890, when for the first time information 
was given to Jai Prakash's agent Lallu 
Ram that the lease was ready for signature. 
It is suggested that before this date Jai 
Prakash Lal was in temporary occupation 
of-waste land and that he was liable to 
eviction. I am unable to see how this argu- 
ment affects s. 10 of the Limitation Act, 
It was open to Radha Prasad to create a 
trust empowering Jai Prakash Lal to go to 
Burma for the purpose of acquiring land 
for him and the land so acquired would 
become vested in the trustee from the 
moment of its acquisition and the trust 
would fasten to that land exactly as if it 
had been vested in the trustee at the 
moment of the creation of the trust. In the 
present case the evidence is that the trustee 
Jai Prakash Lal obtained possession of the 
greater portion of the land when he obtain- 
ed permission to cut the timber on it, that 
is, on 29th January, 1890, (Ex. 29) and 20th 
February, 1890, (Hx. 31). But I think Lallu 
‘Ram took possession even earlier. On the 
14th November, 1889, Lallu Ram reports to 
his master that he has selected a piece of 

‘waste land at the Pyu Railway Station and 
that the demarcation had cost Rs. 235 and 
that the survey would cost Rs. 3,750. I 
think he was in possession from this date 
but even if he was not then he certainly 
was in possession on the 20th February, 
1880. Apparently his intention was to 
extend to the south of the Pyu river, but 
this was not allowed and only land tothe 
north of the river was given. Certain lands 
belonging to the village of Tangan were also 
subsequently excluded, but nevertheless 
there was a large area put into his posses- 
sion in the year 1889, and I cannot sce how 
the argument as to their being no land in 
existence can be accepted. 

The suggestion 

‘Prakash Lal had no interest in the land at 
all till the lease became ready for signature, 
But this argument is not maintainable as 
he was put in possession under the terms 
of the draft application. The contention 
that the draft application gave no title 
because it was approved by the Financial 
Commissioner and not the Chief Commis- 
sioner does not carry weight because from 
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the marginal notes on the draft applica- 
tion, it would appear that the Financial 
Commissioner was in communication with 
the Chief Commissioner before the final 
application was approved. There is also 
evidence that Mr. Finucane and Jai 
Prakash Lal had an interview with the 
Chief Commissioner before starting for 
Mandalay. Some of the terms in the appli- 
cation were no doubt altered afterwards ; 
but that was done by consent between the 
parties to the transaction and the various 
acts of possession were clearly referable to 
the final contract of 1896. In my opinion 
the Government of Burma could not have 
resisted an action-for specific performance 
at any time after April, 1889. 

If, therefore, Jai Prakash Lal went to 
Burma as Radha Prasad’s trustee then 
Radha Prasad became the beneficial owner 
of all the -properties which Jai Prakash 
acquired as such trustee and he was entitl- 
ed to the benefits of all the contracts made 
by Jai Prakash in regard to the properties. 
The trust fastened in all alter—acquired 
properties and these became vested in the 
trustee at the various times when they were 
so acquired. The defendants having come 
into possession as heirs of the original 
trustee are also bound by the trust. Neither 
their possession nor their father's can be 
adverse to the settlor or his representa~ 
tive. - 

What the position would have been if 
the plaintiff had been unable to prove that 
properties had become vested in Jai 
Prakash for a specific purpose itis scarcely 
necessary to discuss. In England an agent 
or a person in a fiduciary capacily if he 
acquires property during the continuance 
of that relationship is bound to hold the 
property in trust for his principal and can- 
not take any advantage from it for himself, 


‘He is an express trustee and is incompe- 


tent to plead the Statute of Limitation, It 
ja contended that in India the law is 
different and the scope of s. 10 of the Limi- 
tation Act is more restricted. Possibly 
that may be so, but the question does not 
arise. If Jai Prakash took the land at all 
under authority derived from his master he 
took it asa trustee within the meaning of 


_s.10. The section does not require that 


the trust should be proved by an express 
written or oral declaration. I think it may 
be inferred from cireumstances, 

The next question is what title must the 
plaintiff prove, The District Judge's 
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order dated the 9th January, 1920, shows 
that the position which the plaintiff took 
upin the Court below was that he was 
in possession of the Dumraon Raj and 
under s. 110 of the Indian Evidence Act 
such possession was a good title against 
the defendants until the defendants could 
show a better title. The Court declined to 
- amend the issues so as to let in proof of 
the plaintifi'g title as the heir of Radha 
Prasad. 

Itis now contended by the defendants 
that the plaintiff cannot be permitted to put 
in evidence the judgment in the adoption 
suit for the purpose of showing his succession 
by inheritance to Radha Prasad’s estate. 
Now there are two judgments of the Suddar 
Diwani Adalat which show that the Dumraon 
Raj is an impartible estate. 1 think in. 
this case itis unnecessary to require further 
proof of that fact, and if the Burma proper- 
ty isan accretion to the Raj, it is sufficient 
for the plaintiff who is in possession of 
the whole Raj to rest his case on his pos- 

` gessory title. o 

Now, I find that in the plaint it is assert- 
ed that the Burma property is a part of the 
Raj. As the defendants were contending 
that the Burma property was not acquired 
by Radha Prasad at all, the case that it was 
the self-acquired property of Radha Prasad 
and that it had not been incorporated with 
the Raj was never made in theCourt below. 

. There is also evidence that the initial ex- 
penditure on the property came out of the 
Raj funds. The account for this money 
was kept in the Raj and part of the cor- 
respondence relating to the property was 
conducted with the assistance of the Raj 
establishment. It was asserted in the pre- 
sence of Radha Prasad and Jai Prakash at 
Samad’s meeting and in the tenants’ address, 
and laterin the karnamas and in Jai Pra- 
kash’s Sarbasva that the property belonged 
to the reasat (estate) and no contradiction 
was made either by the settlor or the trustee. 
The omission on the part of Radha Prasad 
to mention the property in his Will and the 
subsequent omissicns by Maharani Beni 
Prisad and the plaintiffs are points in 
favonr of the appellants, but on the whole 
my opinion is that the evidence although 
meagre is sufficient to establish that the 
Burma property was incorporated with the 
Dureraon Raj. TLe decision rests on. a 
guestion of fact, namely, intention, and et 
this distance of time it would be unreason~ 
ghle to expect better evidence to prove that 
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Maharaja Radha Prasad did intend to 
treat this property as his self-acquired pro- 
perty. Therefore if the Burma property 18 
a part of the impartible Raj, the plaintiff, 
who’ ig in possession of the remainder of 
the Raj has a good cause of action for 
the recovery of the property and it being 
trust property within the meaning of 8. 10 
the defendants cannot plead limitation. 

The next question is whether the plaint- 
ifs title is liable to be defeated by the 
order of Radha Prasad, dated the llth 
December, 1893. There was no express 
pleading to this effect in the written state- 
ment and indeed the defendants could not 
very well have asserted that Jai Prakash 
was the exclusive proprietor of the Burma 
property, and at the same time taken the 
alternative plea that Jai Prakash was a 
trustee and that Radha Prasad revoked 
the trust. The estoppel pleaded by the de- 
fendants was of a totally different kind, 
namely, that the plaintiff was incompetent to 
suein consequence of an agreement made 
in September, 1914. ` 

‘But although the question of the revoca- 
tion of the trust does not arise out of the 
written statement I think the Courtis bound 
to take notice of it if the facts on the record 
establish it. 

There is nò question of surprise -here and 
it is a point which is vital to thecase. | 

Now it is contended that the doctrine 
laid down in Keech v. Sandford (13) prea 
cluded Jai Prakash from taking the benefit 
of the grant for himself. In Keech v. 
Sandford (14) the lessors had refused 
to renew the lease in favour of an infant 
cestui que trust and thereupon the trustee 
took the renewal for himself. It was ` 
held that He could not retain the benefit- 
and being a trustee must hold the lease 
for the benefit of the infant cestui que trust. 
But here the question is whether the 
trust was not revoked. Was it an imper- 
fect trust or was it a trust in respect of 
which the settlor had reserved to himself the 
right of revocation? If the property was. 
not vested in the trustee at any time and 
the settlor retained the control over it or 
over the funds for developing it, then it 
was not a perfect trust. If, however, the 
settlor handed over the property to the 
trustee, subject to the condition that he 
would be competent to revoke the trust 
after the Rs, 25,000 were spent, then it wasa 
perfectly valid trust and the only question 
for consideration would be whether the 


193 L O. 1986) 


order of. the 11th December, 1893, was a 
valid revocation. In myeopinion the answer 
isin the affirmative. In this connection the 
cases on abandonment of contracts of 
partnership ‘are helpful. In Prendergast 
v. Turton (17) several partners started to 
work a mine; the plaintiff subscribed -his 
share but ‘refused to subscribe more, and 
the other partners continued to sink their 
money on it and eventually made the mine 
profitable. - The plaintiff then came forward 
with a claim and it was held that he was 
not entitled to succeed. 

In Rider v. Walsh (18) the principle was 
applied to a building speculation. We 
have already seen that the Burma venture 
was a highly speculative project and if it had 
been a case of partnership, betwen Radha 
Prasad and Jai Prakash I think the refusal 
of Radha Prasad to go on with the venture 

“would have constituted an abandonment. 
Reasoning on the same principle the re- 
fusal here would amount to a revocation of 
the trust. It has been urged that Radha 
Prasad may have. been content to take the 
risk of a forfeiture of the grant or the 
grant may have been of value to him even 
. without the expenditure of more capital 
and the trustee was not justified in 
taking for himself the benefits that had up 
to then accrued and expending his own 
money and treating the whole property as 
hisown. The matter has to be judged upon 
the facts. The income from the crops grown 
was only Rs. 956 in 1893 and the whole 
of it and more was required for the 
development of the land. In 1895. Lallu 
Ram was carrying on with money borrowed 
locally and if nofurther capital was going 
to be expended the land cleared was value- 
less. We have seen that clearances rapidly 
relapsed into jungle, and if Jai Prakash 
Lal had reported that he was not going to 
spend any more money the grant would 
most assuredly have been forfeited by the 
Burma Gevernment. In the’ ci:cumstances 
he was justified in thinking that the trust 
had been revoked, There was no lack of 
good faith, for the Maharaja had from the. 
outset disliked the project and I do not 
think it was necessary for Jai Prakash to 
first surrender the grantand then apply for 
a fresh grant as exclusive owner. 

Therefore limitation began to run against 
Radha Prasad from the lith December, 


(17) (1841) 1 Y.& Coll. 0,0, 98; 1L L. J. Oh. 22; 57 
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1833, and was not suspended by his death 


or by the possession of Maharani Beni 
Prasad a3 executrix, legates and lifo- 
tenant, 


Assume, however, that there wis no 
abandonment in law; then Jai Prakash re- 
mained a trustee till his death and after 
his death Hariji dealt with the property as 
trast property and was not entitled to 
plead limitation. It has been contended 
that Hariji's possession was adverse to 
Maharani Beni Prasad, there was no express 
trust within the meaning of s. 10 and Jai 
Prakash was merely an implied trustee. 
Even then, however, Jai Prakash being 
executor could not be in adverse possession. 
But that will not help the plaintiff. He 
must show a cause of action either under 
Art, 140 or Art. 141 or Art. 14¢ and this he 
cannot do. ` À 

Having definitely undertaken to rely 
upon his possessory title only, it is not e.n- 
peteat to him to adduce evidenca to prove 
any of the facts necessary to establish a 
titls waich gives hima cause of action for 


‘the application of these articles. 


it was next contended that the Burma 
Laws Act makes a transfer of the grant 
invalid and, therefore, the legacy also was 
invalid and, therefore, Beni Prasad acquir- 
ed no title to the property and that Raj 
Rajeshwari succeeded to the Burma pro- 
perty on Radha Prasad’s death and time 
began to ranagainst him from 189! and 
that the present suit by the: plaintiff is 
barred. The answer to this is that in the 
absence of any provisions for forfeiture 
and re-entry the transfer of the grant is 
not void. The Burma Government could 
have perhaps ejected Maharani Bani Pra- 
sad, if she had taken possassion of the 
Burma property, but it does not follow 
that Maharani Beni Prasad hal asguired 
no title to the land by the Will ot her 
husband, ; 

Tho question was also raised whether 
under the Lower Burma Land and Revenue 
Act (II of 1876) a suit would lie aball in 
the Court at Arrah and our attention was. 
drawn to issue No.13, The learned Judge, 
in my opinion, was right in deciding the 
issue in plaintiff's favour. The provision 
inthe Land and Revenue Act in question 
only applies to a suit between the Govern- 
ment and the grantee or any person claim- 
ing under himand does not affect a suit 
to which Government is not a party in 
which no question as to the status of lanu- 
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owner isin controversy. In a suit between 
` a settlor and his trustee no question arises 

which the Revenue Court can decide. " 

Let us next examine the position if the 
Burma property is not an accretion to the 
impartible Dumraon Raj. In that case 
the property will descend first to Maharani 
Beni Prasad and then to her daughter the 
Maharani of Rewa and then to the latter's 
son Maharaja Gulab Singh. The plaintiffs 
possessory title will not assist him in estab- 
lishing a cause of action against the 
defendants and he must have recourse 
either to Arts. 140, 141, or 144 as stated 
before. 

Unless the plaintiff can rely upon the 
facts found in the adoption suit there is 
no evidence in the present suit to establish 
the plaintiff's title to Radha Prasad’s sepa- 
rate properties. On behalf of the plaintiff 
it is suggested that the judgment in the 
adoption suit should be accepted as evi- 
dence under s. 43 of the Indian lividence 
Act. I do not think either s. 43 or any 
other section will make this judgment 
between other parties admissible against 
the defendants. It may be said that it is 

' a matter of great hardship to the plaintiff 
that in every suit for recovery of land 
appertaining to theseparate estate of Radha 

Prasad he will have to prove his title by 

inheritance; butthe defendants are entitl- 

ed to take this defence, however, technical 
it may be and to run the risk of being 
mulcted in costs in the event of being 
defeated on the issue. The mere fact that 
the plaintiff is in possession and pays Gov- 
ernment revenue forthe Dumraon estate 
will not prove that he is the nearest heir 
of Radha Prasad; and, therefore, if the 
property is not an accretion to the Raj, 

n cannot succeed only upon his possessory 

title. 

The other objection raised by the defend- 
ants in this connection is that assuming 
that the plaintiff has proved a prima facie 
title as the heir of Radha Prasad, the 
Maharani of Rewa had a preferential right 
to the Burma property and, therefore, the 
suit must fail, The plaintiff seeks reply to 
this showing thatin the suit instituted in 
August, 1914, against the plaintiff, the 
\Maharani of Rewa claimed the whole 
‘Dumraon Raj from the plaintiff and that 
although her son, the present Maharaja 
Gulab Singh, was not a party when the 
guit was first inetituted he was brought 
upon the record kelore the ccmpremise 
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decree. By the compromise both the 
Maharani and her son gave up all claim to 
the Dumraon estate. It is contended by 
the plaintiff that so long as this decree 
stands neither the Maharani nor Gulab 
Singh can challenge the plaintiff's title. 
The defendants reply that the decree in 
question is a nullity in so far as it purports 
to deal with Gulab Singh’s interest for he 
was then a mere reversioner whose chance 
of succession could not form the subject 
of any bargain. I think if the decree so 
far as Gulab Singh was concerned was a 
nullity, the argument of the defendants 
would prevail. But, in my opinion, the 
decree has to be shown to be a nullity and 
for ought we know there may have been 
many circumstances proved at the trial of 
the Rewa suit which would make the 
decree voidable and not void; for instance 
the Maharani may have been representing 
the whole estate, or the compromise may 
have been for the benefit of the estate and 
not for the personal advantage of the limit- 
ed owner or there may have been legal 
necessity. Ithink thatas the defendants 
do not claim through the Maharani of 
Rewa they are not entitled to challenge 
a decree which is voidable and not void. 

It was contended by the learned Counsel 
for the appellants that if s. 10 of the Indian 
Limitation Act does not apply then Art, 
142 applies and that the plaintiff cannot 
rely on Arts. 140, 141 and 144. It is true 
that the manner in which the plaint has 
been drafted assists this argument; for 
the plaintiff did not in the plaint rely upon 
his title as reversioner at all. His case was 
that his predecessor was in possession of 
that property: through his servants and 
Jai Prakash was a benamidar and thus he 
had been dispossessed by Jai Prakash. It 
was only when the matter came to be dis- 
cussed by reason of the defendants’ asking 
for particulars that a case of trust such as 
is contemplated by s, 10 of the Indian 
Limitation Act was disclosed. The plaint- 
iff's present case is that Jai Prakash was 
not a mere name-lender and that Radha 
Prasad was never: in direct possession and. 
that this is not a case for recovery of pos- 
session after dispossession or discontinu- 
ance of possession. Whatever may be said 
of the earlier stages the parties have gone 
to trial on a case of trust and it is too late 
now to seek to apply Art. 142. 

My view of the case is that the plaintiff 
is entitled totthe benefit of s. 10 of the 
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Limitation Act and to recover the Burma 
property from the defendants as an accre- 
tion to the Damraon Raj but for two 
circumstances which stand in hjs way: (1) 
the abandonment on the llth December, 
1893, and (2) a settlement made with Hariji 
on or about the 20th August, 1914. 

The contract which the defendant No.1 
pleads is alleged to have been made be- 
tween Hariji and Keshava Prasad about the 
end of September, 1914, the terms being 
that in consideration ofa sum of Rs, 2,21,000, 
lent at various times by Hariji to 
Keshav Prasad during the years 1911, 
1912 and the early part of 1913, Keshav 
Prasad undertook to withdraw all claim to 
the Burma properties. It is admitted that 
this settlement was not made in the pre- 
sence of any witness, but itis alleged that 
on or about the 21st November, 1914, it 
was confirmed by Keshav Prasad in the 
presence of the Hon'ble Mr. Sinha at present 
Member of the Executive Council of the 
Governor of Bihar and Orissa. 

The plaintiff denies the September settle- 
ment altogether but admits that there was 
a concluded agreement at the interview of 
November 1914, in the presence of Mr. 
Sinha. He contends, however, that the terms 
of that agreement were that there should 
bea settlement not only of the Burma dis- 
` pute but also of certain disputes regarding 

the mokarrari properties held by Jai Pra- 
kash Lal, for a total sum of Rs. 1, 20,000 
that out of the said Rs. 1,20,000 the defend- 
ants offered only Rs. 90,000 on the 26th 
November, 1914, and the offer was rejected. 

Tne plaintiff further alleges that there 
were two other settlements onein August, 
1914, and the other in May 1915. Therefore 
the plaintiff's casa is that there were three 
settlements, namely those of August and 
November, 1914, and May, 1915; while the 
defendant's case is that there was only one 
settlement, namely that of Ssptember, 1914, 


ane a confirmation thereof in November, 
1914, 


“Before discussing the evidence on these’ 


respective allegations, it will be conveni- 
ent to give some account of the course of 
events since the death of Jai Prakash Lal. 
At that time his son Hariji was about 21 
years old and was at College at Allahabad. 
It hadgbeen his intention to take the B. A. 
degree but owing to his father’s death 
he had to give up his studies and to 
attend to his father's business. From 
the correspondence and the evidence, 
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particularly that of Father Vander Schuren, 
itis clear that he was considered to pos- 
sess ability and that he was held in high 
regard by his Professors. The evidence 
completely confirms the view that Father 
Vander Schuren found in him force of 
character and tenacity of purpose. As to 
his honesty, .there has been considerable 
controversy before us, the plaintiff going 
so far as to suggest that from 1899 it was 
Harij's settled policy to ignore the title of 
the Dumraon Raj to the Burma properties 
and to encourage the plaintiff to engage in 
litigation so that his attention might be 
kept away from Burma. In the atmosphere 
of intrigue in which the parties lived it 
is natural that each should be suspicious © 
of the other and ascribe evil motives: where 
none existed. But if any choice is to be 
made between the two protagonists, I think 
that on the question of settlement Hariji 
has given a more truthful account than 
the plaintiff. At any rate, his account is 
corroborated, and, therefore, I think it 
should ba accepted. The difficulty about 
accepting the plaintiffs case is that it 
appears to be impossible for him to adhere 
to any one story consistently and that when- 
ever it suits his purpose he changes his 
case to mest evidencs unfavourable to 
him; one notable featurein his character 
is that he hasno scruples about throwing 
over hia legal advisers whenever it suits 
him to do so: forinstance, he told Mr. P. K. 
Seno that he would waive his right to be 
examined by commission. Acting on his 
instructions Mr. P. K. San informed the 
Court accordingly. Later on when it suited 
him, he flatly denied having given any such 
instruction to Mr. P, K. Sen. Again during 
the cro3s-examination of Mr. Justice Das, 
his Counsel Mr. K. B. Datt made a special 
journey from Calcutta to Dumraon to take 
his instructions, Mr. P. R. Das had suggest- 
ed that'in December, 1914, or January, 1915, 
the plaintiff had admitted to him that the 
Burma dispute had been settled. Mr. K. B. 
Dutt took an adjournment for the purpose 
of consulting the plaintiff as to the truth of 
this allegation, and after his return to 
Calcutta he put the following question to 
Mr. Justice Das. 

Mr. K. B. Dutt “I put it to you that the 
plaintiff's case is that he never had any 
interview with you or any conversation 
with you at No. 3 Hastings Street about the 
time when Mr. Robinson's case was pend- 
ing in the Oaleutta High Court, and that 
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he never met you anywhere between May, 
or June,-1912, and ` September or October, 
1913. Will you deny it?” 

A.—T absolutely deny it.” 

Mr. Justice Das was examined on Commis- 
sion on the 25th June, 1919. But when the 
plaintiff came to be examined in 1920 he 
changed his case and threw over Mr. Dutt de- 
liberately with the purpose of meeting Mr. 
Justice Das’s evidence. He then denied hav- 
ing instructed Mr. Dutt 2nd he set up the 
case that he had met Mr. Justice Das not in 
January, 1915, but in August, 1914. I can- 
not believe that the many contradictions in 
the plaintiff's evidence are due merely to 
an inaccurate mind and want ofmemory but 

the matter will be more fully considered 
whenthe evidence bearing upon each settle- 
ment is investigated in detail. 

To return to the narrative of Hariji's life, 
we find that in 1899 after his return from 
Burma he published a book regarding the 
property. The plaintiff was at this time 
about 16 or 17 years of age and he resided 
in the Fort at Dumraon with his mother and 
family. Both he and his mother were in 
great distress and there is abundant evi- 
dence that for several years down to 1903 
Hariji helped them with money. Although 
the plaintiff has tried hard to deny it, it is 
established that in June, 1903, Hariji paid a 
sum of Rs. 3,100 for the marriage of 
plaintiff's sister. There is no reason to 


suspect that during this period Hariji was ` 


animated by any evil motive. From 1899 to 
1913 Hariji appears to have lived general- 
ly in his family house at-Dumraon, but 
occasionally he stayed in Calcutta. In 
1913 hewent to Benares and stayed there for 
two months. He was ailing during the 
whole of this year and he made various 
visits to Bombay, Benares, Mussoorie, and 
Lucknow between March, 1913, and July, 
1914, for the sake of his health; at the end 
yf July, 1914, he took up his permanent 
«esidence at Allahabad. Shortly after his 
father’s death he applied to the Manager 
“Vr, Fox fox the return of the money at the 
sedit of his father’s account in the Raj 
3ank and it willbe remembered that he had 
‘reat difficulty in securing payment. It 
«vaseven necessary for him, although he 
vas a member of a joint Mitakshara family, 
o apply for and obtain a succession certi- 
micate from the Civil Court for the realiza- 
ion of the debt. He was, however, a per- 
-on with some capital which he appears to 
ave managed with care, so that in 1911 and 
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1912 he was in a position to lend the plaint- 
iff over 2 lakhs without any security. 

With regard to the plaintiff's movements, 
the evidence shows that he was at Dumraon 
from 1897 to 1898, at Benares in 1899 and 
in Calcutta from 1899 to 1902. Although 
he was but a mere lad, he appears to have 
conspired against Beni Prasad from the 
outset. There is, however, no evidence to - 
support his assertion that during this 
period Hariji in any way assisted him in 
this conspiracy. Hariji no doubt might 
have had reason to do so as he was not on 
good terms, with Maharani Beni Prasad; 
but there is no clear evidence that he was 
in any way instigating the plaintiffto sue 
Maharani Beni Prasad for the Dumraon 
Raj. In 1902 the plaintif definitely gave 
up the idea of bringing that suit and he 
came back to Dumraon and resided there 
till Maharani Beni Prasad's death in 1907. 
It is to be noticed that in 1906 he had 
brought a suit against Maharani Beni Prasad 
to enforce the payment of a legacy left to 
him by the Will of Radha Prasad. It is 
suggested by the plaintiff that Hariji help- 
ed him in this suit and that in revenge 
Maharani Beni Prasad brought her suit 
for the resumption of thethika properties, 
The legacy suit was compromised on 28th 
March, 1907; Hariji had compromised the 
thiba suit on the 12th December, 1906, after 
paying Maharani Beni Prasad a large sum 
oł money. > . f 4 ` 

After Maharani Beni Prasad died the 
plaintiff got possession of the palace for one 
or two days, but he was dispossessed by the ` 
Court of Wards acting on behalf of the boy 
alleged tohave been adopted by Maharani 
Beni Prasad the day before her death. 

_ The plaintiff then set about searching for 
a capitalist and having succeeded, he, on the 
oth February, 1909, lodged a suit against 
the adopted boy in the Court of the Sub- 
ordinate Judge of Arrah. On the )2th 
August, 1910, he obtained his decree. The 


_ Court of Wards appealed on behalf of the 


boy and the appeal was finally compromis- 


.ed inthe High Court at Calcutta on the 


17th May, 1912. In the meantime the plaint- 
iff had made an application for execution 
on the 27th March, 1911, and on the 6th 
April, 1911, the High Court ordered pos- 
session to be delivered to the plaintiff 
upon his furnishing security. A new capi- 
talist, namely, Raja Moti Chand of Benares 
was found and upon his depositing cash 
security in Government promissory notes 


(98 I. O. 1926) 


othe amount of Rs. 6,50,000 in Court, the 
laintiff on the 18th September, 1911, got 
=wossession of the Dumraon Raj. In order 
«secure himself against mis-management 
nm the ‘part of the plaintiff, Moti Chand 
MMipulated that the management should be 
estedin a person appointed by him and a 
eetatutory civil servant Ram Shankar Misser 
-was accordingly appointed. In point of 
act this gentleman was never able to take 
mmossession and Mr, Wilson, who was the 
«lanager when the estate was under the 
Jourt of Wards, waskept on by the order 
E the High Court till the compromise of 
Whe appeal in the following May. 


Itis alleged by the plaintiff that from 
«august, 1910 to August, 1911, Hariji began 
d help him with general advice. On the 
2nd December, 1910, the plaintiff's con- 
dential adviser, Kalika Chaudhary, wrote 
> Sheo Narain Ojha,. who was Hariji's 
uru and had certainly till the previous 
ear been in his service, asking him to 
aform Hariji that the Lieutenant-Governor 
‘ould goto Patna shortly. On the 16th 
Mfarch, 191], Sheo Narain Ojha followed 
Mhis upby a letter to Hariji asking him to 
3nd the plaintiff at least Rs. 10,000 but the 
efendantrefused. The plaintiff was there- 
pon driven to Moti Chand who made a 
ery extortionate bargain as will appear 
rom Ex. 1833 (Vol. X, page 5021). Shortly 
Mterwards on the 17ta August, 1911, two 
iembers of the Raj family Kunwar Jawahir 
ingh and Markandeo Prasad Singh alias 
al Sahel gave evidence in a proceeding 
«fore the Assistant Settlement Officer at 
“umraon that the Burma property belong- 
l to the Dumraon Raj. About the 20th 
ugust, 1911, there was then an interview 
~etween the plaintiff and the defendant. 
. is said that the plaintiff took the defend- 
it to task for not having condoled with 
sim at the time of his mother’s death which 
ad taken place in 1908, nor having visited 
win since. The reconciliation which then 
sok place marks the beginning of the most 
omentous epoch in this case, 


On the 27th August, 1911, Hariji advance- 
1 to-the plaintiff a sum of Rs. 2,800, on 
se 12th September, 1911, he advanced a 
am of Rs. 20,000 on the 3rd September, 1911, 
ə advanced a sum of’ Rs. 5.000 and on 
1e 29th September, Rs, 32,200, The defend- 
«at cannotsay whether the plaintiff's allega- 
ion as to the above dates is correct. All 
vat he can say is that his own accounts 
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show a single entry on the 29th September, 
1911, recording an advance of Rs. 60,000, 
The payment is admitted by the plaintiff 


‘although the parties differ as to the dates. 


But Moti Chand was dissatisfied at the 
High Court's order keeping Mr. Wilson’ 
in possession and sometimes shortly after 
the 17th October, 1911,. Hariji appears to 
have realized that it would be necessary 
to let Moti Chand withdraw and to find 
another surety inhis place. -On the 19th 
October, 1911, he had an interview with 
Mr, Johnston, the Collector of Shahabad, 
and asked him whether there would be any 
objection to his giving a loan to the plaint- 
if. Apparently Mr. Johnston’s permission 
was thought necessary as the appeal by the 
Court of Wards was then pending and any- 
body who assisted the plaintiff with funds 
might be considered to be assisting one who 
was fighting Government. It appears that 
Mr. Johnston's reply was satisfactory and on 
the 24th October, 1911, an indemnity bond 
was drafted by which Hariji undertook to 
indemnify Moti Chand against any loss. 
The evidence, in my opinion, clearly shows 
that at this time Hariji was certain trying . 
to keep Moti Chand in and to prevent his 


giving up the suretyship. Between the 10th 


and 22nd, November an agreement was 
made between the plaintiff and Hariji by 
which . Hariji undertook to deposit 64 lakhs 
in cash as security in lieu of Moti Chand 
and an indemnity bond was prepared by 
which the plaintiff undertook to indemnify 
Hariji against loss. On the 15th November, 
1911, Mr. Slake a Member of. the Bengal 
Téxecutive Council, agreed not to oppose the 
substitution of Hariji in place of Moti 
Chand as surely. Onthe 25th November, 
1911, Moti Chand filed his application in 
Courtfor withdrawal from suretyship. As 
events turned out that application never 
came to be granted and he remained surety 
till the 17th May, when the appeal was 
compromised. In consequence none of: the 
indemnity bonds referred to above were 
ever executed. 

Next on the 25th November, a sum of 
Rs. 70,000 was paid by Hariji to Moti Chand 
on behalf of the plaintiff to complete the 
discharge of the plaintiffs liabilities to 
Moti Chand. There is some dispute as to 
whether the sum actually paid by Hariji 
was Rs. 70,000 or Rs, £0,000. According to , 
the plaintiff's account-books Hariji paid 
Rs. 70,000 which was the actual debt due 
to Moti Chand and, the plaintiff paid a sum 
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of Rs. 10,000 as compensation to Moti Chand 
for putting an end to the bargain. 

Next in January, February and March, 
1912, the plaintiff is alleged to have execut- 
ed two pro-notes in favour of Hariji for a 
loan of Rs. 60,000. 

Again on the 15th April, Hariji advanced 
to the plaintiff Rs. 10,000 and on the 8rd 
May another Rs. 10,000. It is said that 
there was no security for any of the loans 
but the plaintiff gave letters of acknowledg- 
ment which together with the promissory- 
notes were returned to the plaintiff in 1915. 

‘In October, 1912, Hariji paid Rs. 10,000 to 
Babu Krishna Sahay, who was then a Plead- 
er practising at Patna on account of his fees 
for working in the adoption appeal and on 
the 20th January, 1918, Hariji paid a sum 
of Rs. 1,200 to one of his relatives named 
Bhuvaneshwarfor services rendered in the 
compromise of the appeal, 

‘The total sum advanced, therefore, by 
Hariji amounted to Rs. 2,21,000. 

The plaintiff's allegation is that it was 
about this time i.e., in December, 1912, or 
in January, 1918, that he began to demand 
the Burma property from the defendant. 
In 1918 proposals were discussed between 
Lal Saheb and Ojha. These proposals were 
repeated by Ojha in February or March, 
1914, to plaintiff himself. The plaintiff says 
that Ojha proposed that Hariji should pay 
another 2 lakhs for aclear title to the Burma 
property. $ 

On the 6th August, 1914, occurred an event 
which brought matters to a head. On that 
date Maharani Sheoraj Kuer of Rewa, the 
daughter of Radha Prasad, instituted on 
behalf of herself and her infant son Maharaj 
Kumar Gulab Singh a suit against Maharaja 
Keshav Prasad for the possession of the 
Dumraon Raj. On the llth September, 
1914, an application for the appointment of 
a Receiver pendente lite was made on aff- 
davit. .On the 16th September, 1914, the ap- 
plication was heard and on the 30th Novem- 
ber, it was dismissed. 

According to the plaintiff a settlement was 
made in August, 1914, between him and 
Ojha acting on behalf of Hariji by which 
Hariji promised to pay 2 lakls in addition 
to the sums which he had already paid. 

“The case of the defendants on the other 
hand is that alarmed by the institution of 
the Rewa suit and the application for the 
appointment of a Receiver the plaintiff 
telegraphed to Hariji on the llth Septem- 

ber; 1914, and at the end of September, 
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1914, there was a settlement at Dumraon be- - 


tween him and the plaintiff by which the 
plaintiff agreed to surrender his claim to 
the Burma properties in consideration of 
Hariji’s surrender of his claim to the 
Rs. 2,21,000 advanced by him. 

In the events that followed Sheo Narain 
Ojha is said to have played the most con- 
spicuous part and it is desirable that some 
account should be given here of his history. 
This man was a Brahmin of the orthodox 
type who was the Guru both of Hariji and 
the plaintiff. He appearsto have been on 
terms of great intimacy with Hariji and his 
letters, whenever he is not asking for money, 
show that he was a privileged and con- 
fidential ‘adviser. He died in the year 1917 
shortly after the present suit was instituted, 
but there isno doubt that till the end he 
was genuinely anxious to secure peace, and 
at the risk of being considered a meddle- 
someintriguer he does appear to have made 
a strong and almost desperate bid to secure 
a settlement not only -between Hariji and 


Keshav Prasad but between Keshav Prasad’ 


and the Maharani of Rewa. The plaintiff 
has shown that between 1893 and 1897 Sheo 
Narain was inthe serviceof Jai Prakash 
Lal and that between October, 1894, and 
1895; his pay was Rs. 60 per month. In 
1895 the pay was raised to Rs. 75. From 
October, 1898, to September, 1901, it was 
Rs. 75, per month and in 1901 and 1902 he 
received an allowance which has been called 
a pension at the rate of Rs. 50 per month. 
From February, 1907 to March, 1910, he was 
treated as a member of Hariji’s Burma 
establishment and hjs pay is shown at 
Rs, 75 per month. After that date there is 
no evidence of his being in receipt of a 
fixed salary or pension. 

There is evidenceto show that in 1900, 
1901 and 1915 he was looking after Hariji’s 
money-lending business. In 1909 we find 
Hariji consulting him as to whether Hariji’s 
prospects will be affected by the institution 
of the adoption suitand in 1917 we find 
Ojha attempting to induce one Narsing 
Sahai's father not to give evidence in the 
case. In the circumstances it was not 
unnatural that Hariji should have authoris- 
ed him to discuss terms fora compromise 
in 1914, 1915 and 1916, but on the evidence 
I do not think he ever did so. 

It will be convenient to mention Ojha’s 
connection with what is known asthe box 
iúcident. Although Thakur Hanuman Singh, 
one of the plaintif's witnesses, has no great 
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opinion ef Ojha's honesty, he would have us. 


believe that the plaintiff trusted him to 
some extent and handed over to him 21 
bills relating to the Burma properties asa 
token of his earnestness to make a compro- 
mise. Ojha gave a receipt for those bills 
on May 6th, 1915,and put the bills in a 
box which he eventually harided over to a 
Pleader named Durga Prasad for custody 
‘pending the enforcement of the settlement, 
which, according to the plaintiff, had been 
made on or about the 12th May. It is 
established that Durga Prasad's son after 


his father’s death handed over the box. to- 


Ojha’s son Kapildeo. According to the 
plaintiff Hariji has now got the box, while 
Hariji rejoins that itis the plaintiff, who has 
succeeded in securing the box. It isa fact 
that Ojha’s son is now in plaintiff's service 
and at the request of the plaintiff he pro- 
duced at the trial a large number of letters 
writen- by Ojha which Mr. Sirear, Counsel 
for the defendant, admitted to be in Ojha’s 
writing, It is now suggested by the learned 
Counsel for the appellants that towards the 
close of his life Ojha went over to the plaint- 
iff's camp and that the receipt of the 16th 
May was drawn up by him for the purpose 
of manufacturing evidence ofa third com- 
promise, but I do not think the charge can 


be sustained. Itis true that he was about 


this time in considerable financial. trouble. 
He had joined the. order of agnihotris. His 
religious performances as well a3 the main- 
tenance of his family were severely taxing 
his resources, and he was constantly de- 
manding assistance from Hariji in return for 
the sacrifices which he madefor him and 
his family. Ojha may have been grasping 
and meddlesome but I think he was genuine- 
ly interested in Hariji and plaintiff and 

- he was honestly trying, though in his own 
way and according to his own ideas, to bring 
about a lasting peace. 

There are two other persons of whom 
mention should also be made in connection 
with this period, namely, Rai Kalika Chau- 
dhury and Robinson. . 

With regard to Robinson, there is not 
much to besaid. He was in the service of 
the Raj at the time of Maharani Beni Prasad; 
but he appears to have plotted with the 
plaintiff upon the promise of a lucrative post, 
if and when the plaintiff should secure the 
property. The plaintiff followed his usual 
course and did not keep that pronise and 
in consequence Robinson sued in or about 
1914 for a sum of Rs. §,00,000, 4In January, 
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1914, the suit was pending before Mr, Jus- 
tice Chaudhury of the Calcutta High Oourt 
and was finally compromised before him 
about the middle of that month. 

Kalika Chaudhury was equally unfortun- 
ate in his dealings with the plaintiff. From 
1899 he appears to have been the plaintiff's 
friend and servant and to have contributed 
perhaps more than any one to his victory in 
the adoption suit. The correspondence and 
the evidence show beyond doubt that Kalika 
Chaudhury was a man of exceptional ability 
and that he served the plaintiff faithfully 
and well. After the’ compromise in the 
Rewa suit in July, 1915, the plaintiff ap- 
pears to have had a period of comparative 
freedom from litigation and to have thought 
he had no further use for Kalika’s service. 
The result was thatin 1916 Kalika and he 
féll out and Kalika brought a suit for Rs. 5 
lakhs as damages on a claim similar to that 
of Robinson's, That suit was eventually com- 
promised for a sum of Rs. 50,000 and it ex- 
plains why in the present suit neither party 
had dared to call Kalika as a witness. 

It is now necessary to consider in detail 
the evidence on the question whether the 
concluded settlement pleaded by the defend- - 
ant as having taken placein September, 
1914, has been established. 

The first question to be determined in 
this partofthe case is whether the sum of 
Rs. 2,21,000 advanced by Hariji was a loan 
intended to be recovered or whether it was 
part payment of the money ‘due to the 
plaintiff from the income of the Burma 
property. The general conclusion at which . 
I have arrived is that the plaintiff could not’ 
have believed that Hariji was paying him 
the money as money due from the income 
of the Burma property. - 

The second question to be determined is 
the subsidiary question whether for the first 
Rs. 60,000 advanced the plaintiff executed 
any promissory notes in favour- of Hariji. 
Hariji's case is that there were two promis- 
sory notes and these were returned to the 
plaintiff in April, 1915, when Ojha acting 
on behalf of the plaintiff handed over to ` 
Hariji three of the largest Burma bills and 
he (Hariji) handed over to Ojha Moti 
Chand’s papers and the promissory notes, 
The learned Judge has drawn attention to 
the fact that the alleged promissory notes 
made no mention ofinterest and also that 
the idea of a loan without any security 
would be quite inconsistent with, Hariji's 
business habits: Itis certainly true that 
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if the plaintiff had lost the adoption suit 
the money advanced would have been ir- 
recoverable. It is also true that in point of 
fact Hariji had allowed a part of the claim 
to become barred by limitation at the time 
when he made the settlement of September, 
1914. I do not think these grounds are 
sufficient for holding thatthe story about 
the promissory notes has been concocted. If 
the evidence of Mr. Justice Das is believed, 
I think it is clear that the advances were in- 
tended to be recovered at some future time. 
Mr. Justice Das was a member of the Bar of 
the Calcutta High Court and had been 
working for the plaintiff in the adoption suit 
Jince 1909. In November, 1911, while the 
appeal in the adoption suit was pending in 
the High Court, he had occasion to meet 
she plaintiff at 3 Hastings Street which was 
the office of the plaintiff's attorney, Mr. 
Dhannu ‘Lal Agarwala, where the plaintiff 
was staying for afew days on a visit to 
Jaleutta. Mr. Justice Das states that when 
16 arrived at No. 3 Hastings Street there 
were present the plaintiff, his Secretary 
Kalika Prasad Chaudhury, the defendant 
Hariji and Dhannu Lal Agarwala and a 
reated discussion was going on because 
{arijiwas refusing to contributemore money 
o finance theappeal. Mr. Justice Das says: 
“1 cannot remember all the details, but 
jariji did ask when the money would be 
eturned to him, Maharaja got somewhat 
wngry and said that he would get the 
money with reasonable compensationas soon 
s the litigation came toan end either in 
the High Court or inthe Privy Council.” 
In cross-examination’ Mr. Justice Das 
mates : ‘at one point the Maharaja turning 
5 me said, “Look at this man, Mr. Das,’ 
.ferring to Hariji, ‘He owes everything 
5 Dumraon and yet he wants me to go to 
ioney-lenders’.” 
Tf this evidence is believed, I do not, 
nink there can be any doubt that the 
advances were loans which Hariji intend- 
d to recover. It will be remember- 
ad that in August, 1911, two witnesses be- 
we the Settlement Officer had asserted 
16 title of the Dumraon Raj to the Burma 
roperty and in the circumstances I cannot 
nderstand why Hariji should suddenly 
«egin to pay money to the Maharaja on ac- 
yunt of the income of that property and 
«us recognize the Maharaja's title to it be- 
re the Maharaja himself had claimed it, 
The plaintiff's evidence as to the nature 
: the advances is different frorn the case 
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made in his plaint and his reply to the in- 
terrogatories, Paragraph 20 of the written . 
statement of Harij? is as follows:—‘This 
defendantadvanced tothe plaintiff in Sep- 
tember, 1911, and on various dates there- 
after large sums of money amounting in all 
to Rs. 2,30,200 on certain terms and con- 
ditions and that a very large amount had 
become due to the defendant in respect of 
the said advances. This defendant has 


‘been advised that it is not necessary for him 
-to make statements about the details of and 


the circumstances relating to the said ad- 
vances but he states, as the fact is, that it 
was agreed by and between him and the 
plaintiff at Dumraon in November, 1914, 
that this defendant will abstain from taking 
legal proceedings for recovering or from 
demanding the said advances from the 
plaintiff and that the latter would abstain. 
from taking any legal proceedings in con- 
nection with Burma land and would execute 
a formal deed disclaiming and releasing 
all claims and interests in the Burma lands, 
if any, assuring and confirming the absolute 
title of this defendant to the same. Inas- 
much as the suit brought by His Highness 
the Ujjainin Maharani of Rewa against 
the plaintiff for possession of the Dumraon 
estate and for other incidental reliefs was 
then pending and for other reasons it was 
agreed between this defendant and the 
plaintiff that the formal deed contemplated 
by the said agreement would be executed 
within nine years on demand by this defend- 
ant. This defendant has been always ready 
and willing tocarry out all the terms of the 
said agreement and has duly performed his ` 
partof the same by abstaining to sue the 
plaintiff for the amount due from him. 
This defendant submits that by reason of 
the saidagreement the plaintiff is estopped 
from putting forward any claim whatsoever 
to the lands in Burma and that the said 
agreement isa bar to the maintenance of 
the present suit. i 

This written statement was filed on the 
8th February, 1918. On the 17th January, 
1920, after Mr. Sinba's first cross-examina- 
tion the defendants filed a petition before 
the District Judge whieh runsas follows:— 

“That the hearing of this suit has com: 
menced and is going on from day to day. 

That during the examination of Hon'ble 
Sachidanand Sinha, plaintiffs Vakil, by 
the form of his. question, suggested that 
monies were paid by defendant No, 1 to 
plaintiff but that he put the figure as “two 
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lacs and odd and did not state the exact 
figure” andhe also did not indicate what 
his client’s case was as to the terms and 
conditions on which the monies were ad- 
vanced, : 

` Having regard to the above circumstan- 
ces it will conduce toa shortening of the 
trial of this suit if the plaintiff is ordered 
to answer on oath the interrogatories stated 
below: — 

1 (a) Did the first defendant make any 
payments to you? Ifso state the 
different amounts so paid and the 
respective dates théreof ? 

- 2(a) On what terms were the said 
amounts paid; where and when 
were the terms agreed between you 
and the first defendant ? 

(b) Where these terms modified, if so, 
when and what were the modifica- 

~ tions? 

(c) If itis your case that negotiations 
for compromise between you and 
the first defendant fell through, 
state: (a) When were the negotia- 
tions started? (b) When and why 
did the negotiations fall through?” 

The District Judge's order was that his 
reply to the interrogatories should be in 
writing duly affirmed by both parties. On 
the 22nd January, 1920, the plaintiff filed 
“the following reply :— 

“With reference to questions 1 (a) and 
<b) in the said petition I say that] do not 
remember the exact amount or amounts or 
the date or dates but, for the purpose of 
mhis suit, I am prepared to admit that the 
motal amount is Rs. 2,21,900 as mentioned 
miu Ex.J or Rs. 2,30,200 as mentioned in 

ara, 20 of the written statement of the 
first defendant and that such amounts were 
poaid in-the latter part of 1911 and in course 

r£ 1912. 

_. With reference to question 2 (a) in the 
_aid petition I say that such payments were 
10t made on any termsor conditions or as 
he result of any agreement, nor were such 
sums paidto meas a loan. There never 
vas any question of paying interest or of 

‘e-payment. I say that the first. defendant 

when he found that I had succeeded in the 

option suit in the first Court and that I 

night claim the Burma property made 

hose payments to ingratiate himself into 
ny favour with the object ofavoiding any 
uit with reference to the Burma property 

r of bringing about a settlement of my 

laim with reference thereto. My point of 
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view was that I was taking money out of the 
Burma property to which I was entitled and 


‘that I would take into consideration such 


payments if any settlement were arrived at 
subsequently and I say further that the 
first defendant was well aware of my point 
of view. ; : 

With reference to 2 (b) Isubmit the ques- 
tion does not arise in view of my answer 
to 2 (a). 

With reference to2 (e) I state that there 
were various negotiations for compromise 
of my said claim and they are continuing 
even up to the present day. Iam informed 
that I am asked to answer only with refer- 
ence to when negotiations commenced and 
what happened at the lasttime. Isay that 
the first time when negotiations were open- 
ed was soon afterI obtained my decree in 
the adoption suitin the first Court, As re- 
gards the last time, ifitis meant the last 
time before this suit, I state that negotia- 
tions took place in Rewa in August, 1916, 
when the first defendant approached the 
late Maharaja of Rewa fora settlement of 
my said claim. I say that thesaid negotia- 
tions fell through as I demanded lands in 
Burma and the first defendant offered to 
pay only in money instead. If by the 
last time is meant the last time up 
to date, I say it took place a short 
time ago here at Arrah, when the Raja of 
Surajpura, who is a relation of the first de- 
fendant, offered to me certain terms on be- ' 
half of the first defendant which I declined 
to accept.” ` 

The defendant also under the orders’ of 
the Court filed a sworn answer to the inter- 
rogatories put by himself. It runsas fol- 
lows:— 

“That in view of the agreement arrived at 
between the parties to file written answer 
to interrogatory No. 2 filed by your peti- 
tioner on the 17th day of January, 1920, 
your petitioner begs to state as herein þe- 
low mentioned:— 

2. “That with reference to para, 2 (a) 
your petitioner states that the said amounts 
were loans re-payable by the plaintiff. It 
was first agreed in or about September, 1911, 
at Dumraon that the loans would be re-pay- 
able on demand with interest at 6 per cent, 
per annum, It was thereafter agreed at 
Calcutta in or about the end of November, 
1911, that the plaintiff would re-pay the 
loans by the defendant after the termina- 
tion ofthe adoption suit with reasonable . 
compensation. 
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3. That with reference to 2 (b) your pe- 
titioner states that save as stated in answer 

to 2 (a) there were no modifications, 

4, That with reference to para. 2 (c) your 
petitioner states that it is not this defend- 
ant’s case that negotiations fell through. 
The said negotiations were started about 
July, 1915.” 

Itis now explained by the plaintiff that 
in the above answer to the interrogatories 
he did not giveany details of the concluded 
agreements which he now pleads, because 
he was asked only to state about negotia- 
tions and not about his concluded agree- 
ments. In his evidence theplaintiffis quite 
unable to show that the defendant had 
knowledge that the plaintiff did not regard 
the advance as loans. He says that he told 


Ojha and no one else that he thought that ` 


the money was on account of income which 
was due to him from Burma. He admits 
. that he never told this to Hariji but he says 
Ojha used to say that it would have to be 
considered in the Burma matter. Hariji 
states that he knew that in August, 1911 
Thakur Markande and Jawahir Singh had 
stated before the Settlement Officer that 
the Burma property was Raj property, but 
he denies that he made any overtures to 
the plaintiff before 1914 or that he made 
any payments to the plaintiff as money due 
‘to him for the income in Burma. He main- 
tains that for the sum of Rs. 60,000 compris- 
ing three sums lent in January and Febru- 
ary, 1912, he took two promissory notes. This 
has been disbelieved by the District Judge 
and the evidence upon this point rests 
upon the statement of Hariji and of a wit- 
ness who says he saw plaintiff writing a 
promissory noteone day. The defendant's 
evidence on this point is at page 1409 of the 
Paper Book. (“Shown item No. 253 pro-notes 
returned to plaintiff by defendant No. 1) I 
intended to include in these pro-notes, cor- 
respondence and sarkhat. It is a wrong 
description in sofar as I want to include 
other things: in it. That is where the 
wrongness comes in. There is no descrip- 
tion by which one may catch me anywhere. 
They are the pro-notes executed by Maha- 
raja in favour of MotiChand and one or two, 
probably two, I am sure itis two pro- -notes, 
executed by the M aharaja in my favour and 
sarkhat, they were the items after the pay- 
ment to Moti Chand. (Refers to Ex. 1). 
There were two notes covering the items 
Rs. 30,000, Rs. 10,000, and Rs. 20 ,000; one 
promissorynote was for two accounts. “Bach 
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was for Rs. 30,000. These items were paid 
in cash into Sheokumar Lal’s hand. I can't 
swear to that. The money was paid in cash 
not into the, hands of the Maharaja but on 
his account’ I paid the money to Sheokumar 
Lal and he took it to Maharaja. I can't 
say until I see my books. Rs, 60,000 of the 
two notes was sent to the Maharaja through 
somebody. The two notes were not execut- 
ed on the same day. 


I can't give the 
dates of the notes, 


I can't give them from 
my account-books. It was shortly after 
the payment, I can’t give the months of 
either of the pro notes. I can’t say whether 
they were executed in the cold weather or 
in the hot weather. (Note-——There is no 
document before the witness) I can’t give 
any date by month or season.’ The year . 
was 1912. They were executed at Dumraon. 
(Refers to Ex. 1) One item is 8th Janu- 
ary,1912. One pro-nete about that item 
was shortly after that. The other spro- 
missory note was shortly after 19th 
March 1912. By shortly, I mean 10 or 15 
days. I was not present when the first note 
was executed. Sheokumar Lal brought it 
to me; he ought to be oneof my witnesses, 
he is-very unwilling, terrorized by the Maha- ` 
raja. The second note was‘also signed in my 
absence and was brought to me by Sheo- 
kumar Lal. These are all the promissory 
notes in my favour. Besides these and 
three or four promissory notes of Motichand 
there were no others.. These have nothing 
to do with the payments of 29th September, 
1911.” 

The defendant relies in corroboration - 
upon a plaint (Ex. 18:3) which he caused to 
be prepared by his attorney Babu S. O. 
Ghosh of Calcutta in November, 1914, 
The evidence is that on the 14th November, 
1914, he instructed the attorney to prepare 
a draft plaint in respect of the advances 
made by him to the plaintiff. It will be 
seen later that the attorney was at that 
time also preparing an agreement giving 
effect to the September settlement on which 
it was hoped to get the plaintiff's signature, 
When the draft plaint was engrossed on 
the 17th November, 1914, the sum of 
Rs. 60,000 lent on or “before the 29th Sep- 
tember, 1911, had already become barred 
and there remained a sum of Rs. 1,50,200 
which only was recoverable. But the extra- 
ordinary part is that the body of the plaint 
makes no reference to any promissory notes , 
nor gives the dates thereof. The only 
mention of promissory note is at the top of 
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the plaint whichis headed promissory note 
suit No......... of 1914 (Ex, 1813, Vol. X, 
page 5184). No satisfactory $xplanation 
has been'furnished for these omissions. 
The form of the plaint is unusual, but that 
may possibly be explained by some careless- 
ness on the part of the attorney. It does 
not indicate that there was any fraud in 
the matter, the defendant’s explanation is 
that he did not expect that he would have 
to use the plaint; but that in case the 
plaintiff repudiated the settlement of Sep- 
tember he thought he might have to sue: 
for the money. The defendant's accounts 
books show the loans but do not mention 
any promissory notes. `The District Judge 
has made a point of the fact that an ordin- 
ary dastgardan loan ‘account without 
qualifying words regarding interest or 
denoting that the advance was re-payable 
does not indicate that the amount -was rer. 
coverable. The learned Counsel for the 
. appellants contends that the learned Judge 
is wrong and points out Ex. 1834, Vol. XIV, 
page 7470, relating to an advance of 
Rs. 5,000 to Surendra Chandra Ghosh on 
account of a marriage. which contains no 
qualifying words, The learned Vakil for 
the plaintiff in his reply has, however, 
pointed out that the translation of Ex. 1834 . 
' in the Paper Book is incorrect and that the 
words “Budget Maharani” and “Balasudi” 
have been left out. These words confirm 
the learned District Judge’s observation and 
indicate that a mere dastgardan entry does 
not indicate a loan capable of recovery. 

The other point which tells against the 
defendant is entry No. 253 in the list of 
documents filed in this suit. These purport 
to be documents which he intends to ask 
the plaintiff to produce. Hedescribes the 
papers as pro-notes. In his-evidence on the 
16th March, 1920, he says “These pro notes 
were intended to include not only the two 
pro-notes executed by the plaintiff in. his 
favour but also the pro notes executed by 
the plaintiff in favour of Moti Chand 
and which Moti Chand had handed over 
to him when he paid off Moti Chand 
the sum of Rs. €0,0C0 or Rs. 70,600 

on the 26th November, 1911,” He says the 
entry was also to include correspondence 
by which the plaintiff had acknowledged 

“two payments of Rs. 10,000 each made in 
April and May, 1912, On the 19th March, 
Hariji goes further and states that the 
entry was to include alse a sarkhat execut- 
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ed by the plaintiff in favour of Moti Chand, 
which also Moti Chand had returned to him 
upon being paid of. 

On the other hand the question whether 
in fact two pro-notes were executed by the 
plaintif in favour of Hariji in January, 
February and March, 1912, is only import- 
ant in so far as it affects the credibility of 
Hariji and the plaintiff, there is abundant 
evideuce, and itis also admitted, that the 
money was in fact paid and it is difficult to 
see why the defendant should have manu- 
factured a story of this kind without any 
reason. I gather he would not have had 
much difficulty in proving the payment of 
the money from his accounts and a concoct- 
ed story with regard to the two promissory- 
-notes seems altogether inconsistent with the 
defendant's intelligence and knowledge of 
affairs... Witness Baijnath Sahai also who 
is a retired Sub-Deputy Collector and who 
says that he saw the plaintiff writing a pro- 
missory note at the dictation of Kalika 
Chaudhury should notin the absence of any 
reason be disbelieved. There is further a 
letter from Sheo Narayan Ojha (Ex. B. 
Ajodhya dated the 3lst March, 1914) de- 
scribing a conversation with the plaintiff 
which shows that the defendant was 
demanding his money. Ojha there describ- 
ed a conversation with the plaintiff held on 
Tuesday Fagun, Sudi 6, from which it 
appears that the Maharaja had been served 
with a notice or a demand from the defend- 
ant for the money advanced to him and was 
extremely displeased there. At that con- 
versation he spoke of the Burma property 
as belonging to him and that he would 
claim it. Sheo Narayan’s accounts of the 
discussion about the money is this: “There 
was a good deal of talk, Iclearly explain- 
ed to him that everything happened in my 
presence, I shall explain’the matter in the 
presence of both. The money should be 
returned, I have caused the money to be 
lent on the understanding that it would be 
taken back. He wasmuch displeased and 
got enraged.” It seems that Kalika 
Chaudhury suggested that Harihar Prasad 
should advance a further sum of 2 lakhs 
for the Burma property, but Sheo Narayan’s 
reply was “How many persons should be 
paid? Will the minor have to be paid as 
well as Babuji? “What can I do, not a 
single pice can be got through me?” Lower 
down Sheo Narayan says in another pass- 
age; “Hesaid, “you are the Guru, You 
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should do good to the Raj. The suit should 
not be brought up to September. He 
should not sue for the money”. Sheo 
Narayan’s advise to Hariji in this letter 
was not to pay a single farthing more. It is 
obvious, therefore, that even before the 
preparation of the plaint (Ex. 1813) it was 
in the contemplation of Hariji to bring a 
suit against the plaintiff for the money 
advanced to him. Therefore on a con- 
sideration of the whole evidence my opinion 
is that the attacks made upon the credibil- 
ity of Hariji with regard to the promissory 
notes are without foundation and I have 
coms to the conclusion that the promissory 
notes were in fact executed. 

It being established then that the plaint- 
iff owed the defendant a sum of Rg, 2,21,200, 
ought we to believe the defendant's account 
of the settlement in September, 1914? The 
learned District Judge has declined to 
_believe the defendant on this point. But 
although the settlement is ‘said to have been 
made between the plaintiff on the one hand 
and the defendant on the other without the 
presence of witnesses, there is corroborative 
evidence which cannot be disregarded. In 
particular the evidence relating to the 
interview in November, 1914, at which Mr. 
Sinha was present I think clearly establishes 
the truth of the defendant's case. I accept 
Hariji’s case that he made no overtures to 
the plaintiff for a settlement, and that in 
July, 1914, overtures were made through 
Ojha by the plaintiff. Then on the 6th 
August, 1914, came the Rewa suit. Mr. 
C. R. Das, and Mr. P. R. Das, who had 
both been plaintiff's Counsel in the Dum- 
Taon adoption case had been engaged by 
Rewa. The plaintiff was hard up for 
money and on the 25th August, 1914, he 
had to borrow to pay the fees of these two 
gentlemen. On the llth September, an 
application was made by the Maharani of 
Rewa, for the appointment of a Receiver 
pendente lite and a telegram was then sent 


by the plaintiff to Hariji who was at- 


Allahabad asking him to come and see him 
at Dumraon. An attempt was made by the 
. plaintiff's witness Thakur Hanuman Singh, 
on whom the learned District Judge has 
placed great reliance, to show that Hariji 
never came to Dumraon in that month; but 
this is clearly wrong and the defendant's 
account-books show that he was in Dumraon 
about the touzi day that fell in that month, 
that is tosay, about the 29th or 30th. It is 
obvious that having been threatened with a 
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suit by Hariji the plaintiff would not have 
sent for him unless he had been in dire 
straits. It was necessary that before the 
12th November, 1914, (the date fixed for 
hearing the Receivership matter) he should 
be able to state on oath that he was not in 
debt to Hariji orto any one else, and one 
can well imagine that he was anxious to 
come to a settlement immediately in regard 
to Burma. I see nothing improbable in the 


. defendant's account which is at page 1388 


of the Paper Book and I am satisfied that 
the plaintiff gave up his claim to the Burma 
property in consideration of Hariji’s giving 
up his claim to the money advanced. 


- Having made the settlement the defendant 


is able to make a counter affidavit on the 
izth November, in the Rewa suit denying 
the allegation that he owed 3 or 4 lakhs to 
Babu Harihar Prasdd of Dumraon and 
stating that he does not owe that sum ‘or 
any sum: whatsoever. It is asked why if 
this settlement was -made in September, no 
mention is made of it in the written étate- 
ment in the present suit. The reply to this 
is that from the draft prepared by Mi, 
Sircar it appears that in the first draft 
written statement the September settlement 
was distinctly mentioned, but it was omitted 
from the final copy evidently after other 
advice. This explanation is given by the 
defendant at pages 1388 and 1438. ` 
Another objection urged on behalf of the 
plaintiff is that if there was a, settlement, 
it is strange that the defendant sent up his 
Manager Kali Prasad to hié attorney in. 
Calcutta on or about the 14th November, 
to prepare a draft plaint for the money. 
The answer to this is that Hariji was acting 
out of abundant caution though he did not 
expect that he would have to use the plaint, 
That he did .not wish to sue the plaintiff | 
until the last resort. is corroborated by 
Hariji’s other acts about the same time, 
It seems that early in November, Hariji. 
had got a draft deed of agreement (Ex. 
H) prepared by Babu Satish Chandra 
Banerji, a. Wakil of the Allahabad High 
Court. He sent this by Kali Prasad to 
Calcutta to his attorney in November, and 
under the advice of Mr. 8. R. Das, now 
Advocate-General, another draft (Ex. I) was 
prepared. Before this, t. e., on 26th Octo- .- 
ber Hariji had consulted Rai Purnendu 


‘Narayan Sinha, a leading Vakil at Patna, on 


the question whether it would be desirable . 
to take a conveyance or release from the 
plaintiff in respect of the Burma property, 
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The Rai Bahadur’s opinion was as follows: 


“There is a suit pending for recovery of. 


possession of all the properties of the Raj 
on the allegation that the present holder 
has no title. An application has been also 
filed, presumably on allegation of anticipat- 
ed alienation or waste, for appointment of 
a Receiver in respect of the entire Raj. 
That application will be also pending. 

Any alienation by the present holder at 
this time will be brought up before the 
Court as evidence in favour of the applica- 
tion for Receivership and the Court will be 
showed at once to stop the alienation. I 
am afraid a prohibitory order of the Court 
will stop the completion of the transaction 
and there may be a general injunction 
restraining the Maharaja from making any 
alienation. Such a transaction is risky on 

both sides and I cannot advise it.” 

- In speaking of a suit the Rai Bahadur 
was referring to the suit brought by the 
Maharaniof Rewa, in which an application 
for the appointment-of a Receiverhad been 
filed, , The Vakil was wrong in apprehend- 
ing therisk of an injunction restraining 
any alienation of the Burma property be- 
cause that property was not then in suit, 
but the point is immaterial. The import- 
ant consideration is that Hariji is corro- 
porated when he says that after the settle- 
ment he thought it desirable.to pin the- 
plaintifi-down by a formal document as 
there had been no witnesses to the settle- 
ment. The evidence of the’ Vakil, which 
there is no possible reason for distrusting, 
also shows that Hariji told him that he 
had advanced some money to the Maharaja 
and that the Maharaja was going to give up 
his claim to the Burma property and he 
(Hariji) had relinquished his-claim to the 
money advanced. The Vakil was a man of 
undoubted integrity and although he does 
not remember the details of the conversa- 
tion the fact that the defendant told him 
that a settlement had been arrived at is, 
in my opinion, conclusively proved. As £ 
find that thereis no reliable proof of the 
August settlement the Vakil’s evidence must 
refer to the September settlement alleged by 
the defendant. i 

The next event which is important to 
the defendant’s case is the plaintiff's journey 
to Simla on or about the 5th October, 
1914. The plaintiff denies that he saw Sir 
Ali Imam at all during this visit. But, in 
my opinion, itis certain that the conversa- 
tion to which Sir Ali Imam deposes took 
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place in this year. Sir Ali Im&in states 
that while he was occupying the Office of 
Law Memberto the Government of India 
between 1910 and 1915 he met the plaintiff 
several times and he speaksof one occasion 
in the following terms: 

“T cannotsay that the Maharaja Bahadur 
referred to Hariji, but on one occasion 
when he called on‘me at my house, Invernan 
at Simla, there was a talk between him and 
myself with reference to a difference be- 
tween the two, te, between Maharaja 
Bahadur. of Dumraon and Rai Bahadur 
Hariji. 

“Thad heard that there was a claim in 
respect of money by the Rai Bahadur Hariji 
against the Maharaja Bahadur of Dumraon 
and that the matter had been settled, both 
being my friends, I expressed to the 


Maharaja Bahadur satisfaction and the 


Maharaja Bahadur appeared to be equally 
pleased. 


“I don’t remember his exact words, but 


“my recollection is that the property in 


Burma andthe money claim of the Rai 
Bahadur were the principal factors in the 
compromise. This is the impression that 
was left on my mind of the talk I had with 
the Maharaja Bahadur. I did not gather 
the details except in so far that their differ- 
ences whatever they may have been were 
settled and they were reconciled.” 

Being further questioned’ in cross- ex- 
amination ‘the witness replies as follows: 
“I can only give my impression. I under- 
stood that the Maharaja Bahadur was lay- 
ing claim to the title in the Burma property 
and that his claim and the money claim of 
the Rai Bahadur against the Maharaja were 
the two counter-claims and that by the settle- 
ment -of the differences between the Raja 
Bahadur and the Rai Bahadur each had 
foregone his respective claim.” 

The plaintiff refers to a letter at page 2209 
dated the 19th June, 1913, from Sir Ali 
Imam in which he says: “Iam glad to 
Jearn you are coming up to Simla and 
am looking forward to meeting you here” 
and he states that he went up to Simla in 
May or June of that year to see the Viceroy 
and other officials and on that occasion he 
saw Sir Ali Imam; that Sir Ali Imam in- 
quired whether it was true that the matter ` 
had been settled between him and Hariji 
and he replied: “Babu Hariji has helped 
me very much in the matter of the com- 
promise of the adoption appeal and has 
also advanced. There will be no fight 
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between me and him.” This explanation 
doesnot at all satisfy me. In June, 1913, 
there was no pressing necessity for a settle- 
ment. According to the plaintiff's own case 
proposals were being discussed between 
Lal Saheb and Ojhaji and Sir Ali Imam 
could not on that ogcasion have been told 
by the plaintiff that the Maharaja was giv- 
ing up the Burma claim while Hariji was 
giving up his claim to the monies advanced. 
We knew that according to the plaintiff's 
case it was in February or March, 1914, 
that Ojha made the first proposal which 
was that Hariji should pay an additional 
sum of2 lakhs, This is denied by Hariji 
and Ojha’s letter (Ex. B Ajodhya) shows 
that the proposal came not from him but 
from Kalika on behalf of the plaintiff. But 
in any event whether the proposal came 
from Hariji’s side or the plaintiff's side, it 
is abundantly clear that the parties had 
made no settlement in 1913, and, therefore, 
the plaintiff's explanation that the inter- 
view with Sir Ali Imam took place in 1913 
is one that cannot be accepted. Moreover 
Sir Ali Imam’s letter, dated the 21st Sep- 
tember, 1914, in which he expresses pleasure 
at the prospect of seeing the plaintiff and 
regrets at the news that the plaintiff's 
affairs had not been settled corroborates 
Hariji’s story that there had been no settle- 
ment in August, and that the plaintiff 
saw Sir Ali Imam in October, 1914, after 
the settlement of the 29th/30th September. 

An attempt was made in cross-examina- 
tion to obtain an admission from Sir Ali 
Imam that the conversation regarding the 
settlement was two or three days before the 
institution of the Rewa suit; but it is 
quite clear there was no substance in this 
andthe question whether Sir Ali 
met the plaintiff at Patna on the Ist, 2nd 
or 8rd August, 1914, was not even put to 
Sir Ali Imam. Sir Ali Imam admits that 
on one occasion he asked the plaintiff whe- 
ther Kalika Chaudhury has turned against 
him and had instigated the Rewa suit; 
but he explains that this conversation must 
have been a. considerable time after the 
-settlement of the disputes. Tlie evidence 
shows that the plaintiff did not fall cut 
with Kalika till 1916, and, therefore, Sir 
Ali Imam's question whether Kalika Chau- 
dhury had fallen out with the plaintiff could 
not have been before that year. The attempt 
made by the plaintiff's Counsel to get an 
admission from Sir Ali Imam that there 
was an interview in August, 1914, with 
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Sir Ali Imam and that on that occasion the 
conversation turned upon Kalika Chaudhury 
has completely failed. The plaintif was 
examined in this case after Sir Ali Imam 
and he then attempted to explain that Sir 
Ali Imam ‘was asking not about Kalika 
Chaudhury, his private Secretary, but about 
one Kalika Chaudhury of Dalippur. There 
is nothing to support this suggestion. 

It will be convenient here to state shortly 
the plaintiff's case as to the events which 
preceded the August settlement set up by 
him. The plaintiff deposes that there was 
a completed settlement about the 20th 
August, 1914, between the plaintiff and 
Ojha, who was representing Hariji, ‘by 
which the plaintiff agreed to take 2 lakhs 
in addition to the sums previously paid for 
the settlement of the Burma claim. The 
plaintiff also says that he suggested on that 
occasion that tbe Rewa case should be 
settled by Hariji. At page 349 the plaintiff 
admits in cross-examination that if Hariji 
had made prompt payment of the z lakhs ` 
then he would have accepted it and releas- 
ed all his claim to Burma. Hariji alloge- 
ther denies any such settlement, and 1 find 
it very hard to believe that having advised 
Hariji on the 3lst March not to pay a single 
pie more, Ojha should have onthe 20th 
August been a party to an offer of 2 lakhs 
more, There is also no corroborative evi- 
dence of this settlement. Hariji denies that 
there had been any previous negotiations 
on the subject of Burma the plaintiff states 
that there were general negotiations between. . 


him, Hariji, Ojha and Kalika Ohaudhury 


between the 18th September, 1911, and May, 
1912, This is inconsistent at least with 
some of plaintiff's evidence. 
also states that in December or January, 
1913, there were talks between Lal Saheb on 
the one hand and Ojha on the other. The 
plaintiff further states that from the end of 
1912 to March, 1913, Lal Saheb on the 
side of the plaintiff and Ojha on behalf of 
the defendant were discussing a settlement 
proposed by Ojha that the plaintiff should 
give up Burma in consideration. of the 
money previously advanced by Hariji and 
also in consideration of Hariji’s paying off 
the plaintiff's other creditors for which 
Hariji would recoup himself by a thika of 
Rs. 40,C00 a year. The plaintiff also alleges 
that these negotiations continued up to 
September, 1913, and finally in February 
or March, 1914, Ojha came in with an offer 
of 2 lakhs more (without any other con- 


The plaintiff - 
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ditions) which was accepted on the 20th 
| August. | 
I do not accept the plaintiff's evidence 
either as to these preliminary negotiations 
or as tothe settlement of the 20th August. 
I think after considering all the circum- 
stances that the suggestion of the appellants 
that this story has. been concocted to explain 
the evidence of Mr. Justice Das is well- 
founded. Mr. Justice Das at the end of his 
- evidence on the 28th June, 1919, had stated 
that in January, 1915, he met the plaintiff 
at 3 Hastings Street, and that the plaintiff 
on that occasion informed him that he had 
settled the Burma matter with Hariji each 
party giving up his respective claim. It is 
curious that this evidence was elicited in 
re-examination almost accidentally; it evi- 
dently came as a surprise to Mr. K., B. Dutt, 
the plaintiff's Counsel, who immediately 
| went to Dumraon to take the plaintiffs in- 
- structions and he came back with a clear 
and definite case which was put to Mr. 
Justice Das that between May, 1912, and 
September, 1918, there had been no meeting 
between Mr. Justice Dasand the plaintiff 
either in Calcutta or anywhere else. The 
plaintiff now suggests that he had an in- 
‘terview with Mr. Justice Das at the end 
of August, 1914. There is evidence that on 
the 25th August the plaintiff borrowed 
money from Raja Srinath Ray and that on 
the 26th August he paid the fees due to 
Mr. Justice Das and Mr. ©. R. Das in 
Calcutta and he suggests that on the date 
when the fees were paid or immediately 
afterwards he had a conversation with Mr. 
Justice Das about the Burma property and 
that he was referring to the settlement 
made on or about the 20th August when 
he said that the dispute had been settled. 
This new case was never put to Mr. Justice 


Das clearly it was an after-thought and: 


indeed from Mr. Dutt's categorie sugges-. 
tion, put to and denied by Mr. Justice Das 
that there had been no meeting between 
the plaintiff and Mr. Justice Das from 
between May, 1912, and September, 1918, 
there cannot be any doubt that the plaintiff 
has falsely changed his case. - 

But the event whicb most conclusively 
establishes the truth of the case of the de- 
fendants is the Sinha interview between the 
19th and 21st November, at the Maharaja’s 
. Dumraon garden house. Hariji says that 
after consulting Rai Bahadur Purnendu 
Narain Sinha and the lawyers at Allahabad 
and Calcutta, he approached Mr, Sachida- 
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nanda Sinha, who was one of the leading 
Barristers at Patna and is at present a 
member of the Executive Council of the 
Governor of this Province. This gentle- 


“man was admittedly a person of consider- 


able influence and standing. He had re-, 
turned from a visit to England on the 13th~ 
September, and he gtayed at Allahabad 
for the remainder of that month. In 
October he went on a visit to Sir Ali Imam 
at Simla and in November he agreed to 
assist Hariji and to try to get the plaintiff 
to execute an agreement. Thesubstance of 
his evidence is this. 

At Allahabad after Mr. Sinha’s return 
from England Hariji told him that the 
Maharajaand he had settled their Burma 
dispute, Hariji’s advance being a considera- 
tion for relinquishment by the Maharaja of 
his title to the Burma property ; that he was 
anxious to get the Maharaja to sign a docu- 
ment to avoid any misunderstanding in the 
future ; that the Maharajaand he had decid- 
ed to have somecommon friend to settle 
the disputes of a document ; that he wanted: 
Mr. Hassan Imam to come, but he, being a 
Judge, had refused, and so Mr, Sinha was 
being asked. Mr. Sinha proceeds as fol- 
lows :— ; 

“ At the first interview which Lhad with 
the Maharaja Bahadur Iasked him why I 
had been called to Dumraon by Hariji, and I, 
asked him if Hariji’s statement was correct, 
that they two had arrived at an amicable 
settlement of the dispute about Burma pro-. 
perty. The Maharaja said that Hariji's 
statement was correct and he, the Maharaja 
did not think it was-necessary for him to, 
execute any document at all, but he added 
thathe assumed as Hariji was insistent 
about the document he had no objection to 
discussing adraft with a view to its execu- 
tion provided it met with his acceptance, 
Thereupon Hariji produced a draft which 
had been prepared by my friend, the late 
Dr. Satish Chandra Banerji, avery eminent 
Advocate of Allahabad High Court, which 
Hariji said had been settled at Calcutta by 
Mr.S. R. Das, Barrister-at-law." 

L give the relevant portions of his later 
statements in his own words ‘This is the 
document which was placed before me at 
the time by Hariji (Ex. H). Hariji gave me. 
this typed copy to help in this discussion at 
the time, which I was told and believe to 


-be a copy of the draft as finally settled by 


Mr, 8. R. Das (Ex, I) I read ‘out the 
draft, paragraph by paragraph, to the: 


\ 
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Maharaja from Ex. I, I think, or it may 
have been from the settled copy by Mr. 
Das. Each paragraph was discussed and 
some didnot meet with the approval of the 
the Maharaja. He, therefore, asked me to 
re-dratt the paragraphs in the light of dis- 
.‘cussion between him and Hariji. Certain 
* paragraphs or parts of paragraphs 1 re- 
drafted at that time. I have brought that 
draft with me, asasked by the Court, It is 
in my handwriting, both the pencil and ink, 
the three sheets (Ext. J). This re-drafting 
was done while we weresitting there in the 
presence of both the parties. As each 
paragraph or part of paragraph was re- 
drafted, there was a discussion as to whether 
it represented the Will of the parties and 
they both agreed to it as re-drafted by me. 
The only question that remained was about 
the execution of the document and the Ma- 
haraja wanted time to consider the matter 
and asked me to see him next morning.” 

The events of next day are described as 
follows :—. 

“The Maharaja Bahadur said to me, ‘I 
. have already told you and told Hariji re- 
peatedly that we have settled the matter. I 
have foregone my claim to the Burma pro- 
perty and he has foregone the claim to the 
money he has paid me from time to time. 
There is nothing further which requires to 
be done so far as the law is concerned. 
Hariji, however, is needlessly anxious about 
obtaining a document for which there is no 
occasion whatsoever, You know that in the 
schedule of debts which I was called upon 
by. the District Judge to file ih the Rewa 
suit pending as against me, I advised my 
lawyers not toshowthe amounts received 
from Harijias debts, because he and I have 


`: agreed to treat the sum as consideration for- 


` the settlement. IfnowI am called upon to 


- execute this document admitting the receipt 


of these sums from Hariji, I should be 
putting myself in an awkward position or 
situation. I, therefore, request you, as a 
common friend, to assist in persuading 
Hariji not to insist on this document.’ At 
thesame time he added ‘after the Rewa 


turned to Hariji and asked him, as the 
Maharaja appealed to him and apprehended 
that the execution of the deed, as drafted, 


would place himin an awkward position: 


and he promised to execute a release after 
he suit was over, that he should not per- 
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sist in his demand. He (Hariji) said that 
although he would have personally pre- 
ferred to have a document, yet as the 
Maharaja was pleading his inability and I 
was also advising him, he would not press 
the matter. I congratulated both parties as 
having displayed good sense and having 
maintained the amicable relations subsist- 
ing between the Raj and the son of the 
late Diwan. I left Dumraon that day for 
Patna or Allahabad, probably Patna......... 
The Maharaja was very particular that the 
agreement that had been arrived at should 
not be departed from by Hariji and Hariji 
was also anxious that it should not be de- 
parted from the Maharaja, so when I was 
coming away the Maharajasaid to me that’ 
it was all very well for me to congratulate 
them but it wasa very important matter 
and he himselfwould make a note in his 
diary or some paper that on that day the 


agreement between him and Hariji had been . 


ratified in my presence and he asked me to 
keep my notes and papers so that it would 
not be open to Hariji to back out of the 
agreemenb............ oe: If it is the Maharaja's 
case that agreement was not final and, there- 
fore, he did notexecute it, I can only say that 
I did not understand itin that way at all. 
I understood that the whole thing was final 
and complete between the parties; it had 
been so before I went to Dumraon.” 
. The above statements were made on the 
14th January, 1920, in examination and 
cross-examination ; but at the request of the 
plaintiff Mr. Sinha was called for further 
cross-examination on the 12th June, 1920, 
and then it was elicited from him that 
on the second day at the end of the 
interview Hariji broached the subject of 
the mokarrari properties and suggested 
that the dispute about that matter should 
also be settled. The Maharaja demanded 
avery high amount, perhaps 2 lakhs of 
rupees for rent and nazrana. “There fol- 
lowed,” says Mr. Sinha “a very big haggl- 
ing between Hariji on one side and Maha- 
raja and Kalika Chaudhury on the other as 
to the amount. No figure was ultimately , 
settled. The impression on my mind is 
that the amount on the terms settled would 
be not less than three quarters of a lakh, 
including the rent, I will not undertake 
to swear to the correctness of this figure but 
my impression is 75 or 80 thousand”...... i 
“The Maharaja said he had no objection 
and would have a search made.” i 
16 was suggested to Mr. Sinha that it was 
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decided that Hariji should pay Rs. 1,20,000 
in consideration of the settlement of all dis- 
putes Burma and mokarrari* The answer 
was “No.” Later in re-examination the wit- 
ness says “There isno truth in the sugges- 
tion that the return of the papers was a 
condition or anything. The mokarrari dis- 
cussion and the return of the Burma papers 
had, to my mind, nothing whatsoever to do 
with the Burma settlement. I have refer- 
red to. The basis of the mokarrari settle- 
ment was that Hariji should pay the ar- 
rears of rent duefor fouror five years; he 
must pay the Maharaja rent for an equal 
period in advance and one year’s nazrana, 
i.e., one year’s gross income of the mokdar- 
rari. The haggling was about the amount 
to bepaid by Hariji for the acknowledg- 
ment of his mokarrart by the Maharaja.” 

With regard to the persons present at 
the interview it is established that the con- 
versations were almost entirely confined to 
Hariji and Mr. Sinha on the one hand 
and the plaintiff on the other.. Pandit Ram 
Shankar was present one day and Kalika 


Frasad Chaudhury was present occasional-- 


ly. Mr. Sinha says that Ojha also might 
have been present.but he had noinfluence 
in the decisions arrived at. | 
It does not seem that there is any doubt 
in Mr. Sinha’s mind as to what the settle- 
ment was. The Burma settlement was 
quite distinct from the mokarrari settle- 
ment and the consideration for the latter 
settlement was to be about three quarters 
ofa lakh but it had not yet been fixed. 


According to the defendant Rs. 80,000 was. 


fixed as the consideration for the mokarrari 
settlement but he cannot say howtheamount 
was arrived at. He thinks it represented 
back rent, plus five or six years’ advance 
rent and one year’s gross rent. The plaintiff's 
version is this: “Harihar Prasad would give 
immediately Rs. 1,20,000 and settle the 
Rewa suit. I would give Burma papers and 
recognise his titleto the Burma property 
and I-wouldreturn papers and sign what 
papers were necessary after the Rewa 
suit was settled.’ There is, therefore, a 
vital difference between Mr. Sinha and Hari- 
jion theone side and the plaintiff on the 
other and I have no hesitation in rejecting 
the plaintiff's evidence on the point and 
accepting that of Mr, Sinha. 

The learned Judge has not hesitated to 
believe Mr. Sinha whenever he is in conflict 
with the plaintiff; but the reason ‘be gives 
for not coming to the conclusion that there 
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was a completed settlement is that Mr. 
Sinha wasan unsatisfactory witness and 
that he talked too much. In his evidence 
I have been able to discover only one inac- 
curacy, namely, where he stated that on his 
arrival in India in September, 1914, he 
heard from Hariji that the Burma dispute 


had already been settled. On reading the | 


whole deposition it is clear that this was a 
mistake. But I can see nothing in the wit- 
ness’s evidence which otherwise supports 
the finding ofthe learned Judge that Mr. 
Sinha’s memory is not to be trusted. Mr, 
Sinha was for sometime a Journalist and 
possesses a remarkable command over the 
English language and it is to be expected 


that he understands the meaning and effect | 


of the words he has used and on his deposi- 
tion as recorded there can be no possible 
doubt that the plaintiff andthe defendant 
were “ad litem” with regard to the settle- 
ment. 


It is with great hesitation that an Appeal. 


Court differs with the Trial Court on its esti- 
mate of witnesses whom the Trial Court has 
had an opportunity of seeing; but where 
the opinion of the Trial Court depends not 
upon the honesty of the witness but upon 
reasons which the Appeal Court cannot 
accept, it is obviously the duty of the 
Appeal Court to record its disagreement 
with the Trial Court and to set aside the 
findings of fact arrived at by him. 


‘The plaintiff's account of the inter- 
view is that no settlement was made with 
regard to the mokarraris and that Hariji 
promised to pay an additional Rs. 1,20,000 
immediately for the settlement ofthe Burma 
dispute, but thatout of the deference to cer- 
tain objections raised by Hariji and at Mr. 
Sinha’s suggestion he agreed to accept the 
money for the settlement of the mokarrart 
dispute asa “mere pretence” that Hariji 
also promised to settle the Rewa dispute 
and that in return the plaintiff promised 
that he would deliver the Burma papers 
and sign whatever document was neces- 


- sary after the Rewa suit was settled, 


There is no corroboration of this story. 


On the contrary Hariji’s acts immediately 
afterwards corroborate his version of the 
affair very strongly. We find, for instance, 
that on the 23rd November, 1914, and 25th 
November, 1914, the Manager ofthe Bihar 
Bank, R. C. Pandit, and a broker named 
Raghunath Das drew outa total sum of 


Res, 92,000 from the Bank, and the evidence | 


j 


f 
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of the Pandit is that the sum of Rs. 80,000 


‘. was paid out of this sum to Hariji. 


“There canbe no doubt that on the 26th 


E November a sum of Rs. 80,060 was tendered 


to the plaintiff at Dumraon, The Pandit 
first sent a part of this sum to Hariji and 
on the 26th went himself to Dumraon with 
the balance and on the same day he and 
the defendant tendered the money to the 
plaintiff but as the plaintiff would not give 
a receipt they came away with the money. 
The plaintiff's account is that a sum of 
Rs. 90,000 was tendered on that date not by 
Hariji but by Ojhaon behalf of Hariji and 
he refused the amount because the full 
amount of Rs. 1,20,000 had not been paid. 
There was some. attempt to show that the 
whole story as to the drawing of a sum of 
Rs. 92,000 from the Bank and the tender 
of the Rs. 80,000 is false, but the evidence 
is quite clear andshows that on the 28th 
November, 1914, a sum of Rs, 12,000 on 
the 19th January, 1915, and 23rd February, 
1915, two sums of Rs. 40,000 each were 
paid back by Hariji to the Bank. Moreover 
it isnot likely thatif a long protracted 
dispute had been settled for Rs. 1,20,000 
Hariji would have tendered only Rs. 90,000 
and: allowed the whole settlement to go 
off for the comparatively small sum of the 
Rs. 33,000. 

After the November meeting at which 
the September settlement (which related 
only to the Burma property) was confirmed, 
the defendant denies any further settlement. 
But the plaintiff sets up a third settlement 
in or'about the last week of April, 1915, 
at Katrabagh House between the plaintiff 
on the one hand and Ojha on the other 
“in the presence of Hanuman Singh and 
Kalika. Now it is certain that in January, 
1915, shortly before the compromise of the 
Robinson suit which took place on the 
lith January, 1915, there was an interview 
between ‘the plaintiff and Mr. Justice Das 
at 3 Hastings Street in Calcutta and if 
Mr. Das is to be believed, plaintiff in the 
clearest terms made the admission that his 
dispute about the Burma property had been 
settled on the footing that each party gave 
up his claim. . 

The plaintiff has called Mr. Justice 
Chaudhari of the Calcutta High Court to 
show that he could not have made the 


above, admission to Mr. Justice Das in 1915. - 


He alleges that in the second week of 


January, 1915, 1. e, immediately after the 


compromise of the Robinson suit, he had a 
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conversation with Mr. Justice Chaudhari 
at his house in Calcutta. Mr. Justice 
Chaudhari admits a conversation but is not 
certain about the time. He says that 
the conversation turned on the Burma pro- 
perties and thatthe plaintiff said that his 
dispute had not been settled. It is clear, 
however, that Mr. Justice Chaudhari could 
not have had an interview in the second 
week of January, 1915, with the plaintiff, for 
he says that he would not have seen the 
plaintiff while the plaintiff had any case 
pending before him. Now we know that 
although the Robinson case was compromis- 
ed on the llth January, 1915, a suit by 
a gentleman named Mr. Grossman against 
the plaintiff was postponed that day for three 
weeks. This Mr. Grossman had financed 
the plaintiff on certain terms and was 
suing him for breach of contract. It is 
clear then that Mr. Justice Chaudhari could 
not have seen the plaintiff on the 12th or 
13th of January, 1915. The interview, if any, 
took place long afterwards. 

The plaintiff further relies upon the evi- 
dence of Mr. Burn, late Chief Secretary in 
the United Provinces, who says that the 
plaintiff came to see him at Allahabad with ~ 
the object of getting a loan from the 
Government of the United Provinces and 
that the plaintiff then informed him that 
one of the disputes still outstanding be- 
tween him and his enemies was in regard 
to certain Burma properties. The plaintiff 
puts the date ofthe interview asthe 14th 
March, 1915, but Mr. Burn is unable to give 
the exact date and his evidence is incon- 
clusive. I cannot rely on the plaintifi’s 
uncorroborated testimony on this point. 

Therefore having carefully considered 
the evidence of Mr. Justice Chaudhari and 
Mr. Burn I am quite satisfied that Mr. Das 
has not been shaken and that his asser- . 
tion that the plaintiff did make a clear 
and definite admission that the dispute 
about the Burma property had been 
settled is correct. An attempt was made 
to show that Mr. Das in consequence’. 
of the plaintiff's refusal to pay the full 
fees due to him for work in the adoption 
case was put to great. financial difficulties 
and that he was biassed against the plaint- 
iff. It isafact that Mr. Das hada griev- 
ance against the plaintiff and that at the 
January interview he spoke to the plaintif 
somewhat plainly, if not sharply, about his 
want of good faith. His words are these: 
“The Maharaja: came to me to complain 
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against my brother and me working in the 
Rewa case against him, It was about the 
time when we had actually made or were 
going to make the application for transfer 
from Arrah to Calcutta. He said to me why 
should your brother and you having secured 
the Raj for me go over to my enemy now. 
I said to him there was no personal ques- 
tion any longer so far as he and we were 
concerned, because so far as I was concerned 
he had put meto the greatest financial 
difficulties by not paying me the fees that 
were honestly due to me. It wasa pure 
question of business and as such my brother 
had accepted the retainer on behalf of 
Maharani of Rewa. He said to me that 
so far as I was concerned, I had been paid 
in full. Isaid that Ikad no option but to 
take what hehad given me, as I had no 
remedy against him in law, I reminded him 
of the fact that from the time I went to 
Arrah in his case up to the time when the 
case was settled in the High Court I had 
given up all other work at his instance and 
on his promise of certain fees. He had failed 
to carry out his promise with the result that 
I wasin great financial difficulty directly as 
a result of his failure to pay me. And so 
far as I was concerned, I no longer felt any 
enthusiasm for his work and then I added 
that there is not one person who helped you 
in your litigation with whom you are in 
good terms now. You have broken your 
promise all round and the result is that no 
one now who helped you at the beginning 
will believe your word or help you. At that 
time the Rewa matters were fresh in my 
memory and turning to his affidavit which 
he had filed in opposition to the applica- 
tion for appointment of a Receiver, I said 
you even deny that you owe any money to 
Hariji although I know and my brother 
knows that he did advance to youa large 
sum ofmoney. He told me that so far as 
Hariji is concerned the matter has been 
completely settled between them, Hariji 
-having given up hisclaim to the money 
which Hariji had advanced to him and he, 
the Maharaja, having given up his claim to 
the Burma properties. Other matters were 
rete which itis unnecessary to state 
-here.” f 
There is evidence that Mr, Justice Das had 
been in financial difficulties before this date, 
but the decrees, all of which he has admit- 
‘ted, were small in amount and nothing is 
disclosed which adversely affects his credi- 
bility. In my opinion, he has.given a true 
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and correct account of the two interviews 
to which he deposes, namely, in December, 
1911, and the otherin January, 1915. The 
learned Judge while not distrusting Mr. 
Das's evidence regards it as inconclusive, 
He thinks that the plaintiff was stung to the 
quick by Mr. Das's strictures and that in. 
making the admission, with regard to the - 
settlement he did not act with that delibera- 
tion and coolness essential to give the ad- 
mission binding effect, and he concludes by 
describing the -admission asa “mere inci- 
dent, casual and accidental.” In my opinion 


“the fact that the admission was made in . 


answer to an attack upon his unsatisfactory 
business principles does not affect the weight 
to be attached to the admission. Whether 
the Maharaja was smarting under.a sense of 
injustice or not does not relieve him of his 
obligation to tell the truth. He might, per- 
haps, ifhe had had time to deliberate, not 
have considered it- prudent to make any 
admission at all, but having spoken whether 
under excitement or anger the only issue 
before us is whether he spoke the truth or 
not. I think he did tell the truth though 
he may not have realized the effect of his 
doing so. It may be urged that having 
refused the Rs. 80,000, that had been offered 
in November by the defendant, he could 
not have told Mr. Das that the Burma dis- 
pute had been settled. The answer to this 
is,and this is supported by Mr. Sinha, that 
the settlement of the Burma dispute had no 
connection with any money payment. What- 
ever additional money was to be paid was 
entirely for the settlement of the mokarrari 
dispute and the plaintiff's present sugges- 
tion that the Burma dispute and the mokar- 
rari dispute were indissolubly bound up to- 
gether and that the Burma settlement was 
not final and complete till the additional 
sum of Rs. 1,20,000 had been paid, is an 
after-thought and is entirely inconsistent 
with the evidence of Mr. Sinha and the. 
conduct of the parties. There is, moreover, © 
one circumstance which conclusively shows 
that the plaintiffs story as to the date of 
his interview with Mr. Justice Das is abso- 
lutely and entirely false. Mr. Justice Das 
referred at the interview to the plaintiff's 
affidavit inthe Rewa suit in the course of 
that conversation. Now that affidavit was 
not filed till the 12th November, -1914. 
Therefore, the interview could not have 
taken place in August. The plaintiff's in- 


structions to Mr. Dutt and his subsequent 


attempt to connect the interview with the 
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payment of the fees have seriously pre- 
judiced him and tend to justify the in- 
ference that Mr. Justice Das is a witness 
of truth. 

In concluding the discussion ofthis part 
of the case I think I ought to point out how 
profoundly the evidence of Mr. Justice Das 
and Mr. Sinha has affected the plaintiff's 
conduct of this case. 

In his first examination and’ cross-exami- 
nation, which ended on the 14th January, 
1920, Mr. Sinha did not say a word about 
any mokarrari dispute or about any sum of 
money being demanded forthe settlement 
of that dispute. In his reply to the inter- 
rogatories (Part, I, Vol. 1II, page 2004) on 
the 22nd January, 1920, the plaintiff made 
no mention of any settlement at all. When 
the defendant was examined-in-chief be- 
tween the 16th and 19th March, 1920, and 
cross-examined from the 19th March, till the 
ist April, 1920, there was no mention of the 
August settlement which is now relied upon 
by the plaintiff. 

_ With regard to the November settlement, 
the only suggestion made to Mr. Sinha in his 
first cross-examination (page 1380) was that 
the agreement not being final the Maharaja 
did not sign it; and Mr. Sinha’s reply was 


that he understood the whole thing was” 
final and complete between the parties and - 


had been so before he went to Dumraon, 

- The defendant was cross-examined as to 
this settlement on the 25th March, 1920. 
Not a word was said then about the mokar- 
rari settlement and indeed the cross-ex- 
amination was directed to show that there 
had been no concluded settlement about the 
Burma. properties in November, 1914, 

When Mr. Sinha was re-called for cross- 


examination on the 12th June, 1920, the: 


plaintiffcompletely changed his case and 
for the first time brought in the mokarrari 
dispute. Mr. Sinha then came out with the 
story that on the second day’s . discussion 
Hariji broached the subject. After all the 
talk about the Burma property was over, 
Hariji asked the Maharaja to accept .the 
rent of the mokarrari lands which he had 
been refusing to acceptfor five years. Then 
the following question was put to Mr. Sinha, 
“Did the Maharaja want some money?” 
Mr. Sinha’s answer was that he would not 
settle the mokarrari business unless he got 
avery substantial amount by way of naz- 
rand. 

He demanded a very high amount, per- 
haps 2lakhs for rent and nazrana, No 
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figure was ultimately settled but the wit- 
ness's impression was that the amount 
would be not less than 3th ofa lakh in- 
cluding the’ rent. Mr. Sinha was asked: 
“Was it not settled that Hariji would pay 
alakh and twenty thousand over and above 
what he had already paid?” This was the 
first time that this sum of Rs. 1,20,000 was 
introduced. Mr. Sinha’s answer was: "I 
do not think that the amount in the terms 
settled would come up toa lakh and twenty 
thousand. I do not think a particular 
amount was settled. It was settled that 
Hariji would pay something.” Later Mr. 
Sinha was asked whether the Rs. 1,20,000 
was not the consideration for the settlement 
of all disputes, Burmaand mokarrari, and 
his answer was an emphatic ‘‘No.” 

On the 14th June, 1920, when the de- 
fendant was re-called for his second cross- 
examination another new case was put 
to the defendant and it was suggested to 
him that the Rs. 1,20,000 included the 
Rs. 40,000 mokarrari and a sum of 
Rs. 80,000 as representing the Rs. 25,000 
spent upon the Burma scheme and interest 
thereon. Hariji denied this and said that 
he agreed to pay a sum of Rs. 80,000 for 
the mokarrari only. 

In the course of this cross-examination 
yet another case was set up that about the 
end of October there was an interview at 
Dumraon between plaintiff, defendant, Ojha 
and Kalika, at which defendant offered to 
pay the Rs. 25,000 with interest making a 
total of Rs. 80,000 in return foraclear do- 
cument of release and which proposal was 
refused by the plaintiff. 

In his evidence in the trial on the 
12th July, 1920, the plaintiff again madea 
new case not only with regard to the No- 
vember settlement but also the above Octo- 
ber offer. He then threw his Counsel and 
said that the settlement was not for the 
Burma and the mokarrari dispute but only 
for the Burma dispute, and that the mokar- 
rari was a mere pretence as the defendant 
thought that his title might be weakened 
if it were to appear that the Rs. 1,20,000 was 
paid for the Burma property. 

With regard to the proposal of the 30th 
October also, the plaintiff changed his case 
and said that the defendant's proposal was 
that he should pay the Raj whatever money 
was spent by the Raj withinterest. By one 
calculation it came to Rs. 80,000 and by an- 
other to Rs.1,20,000. The defendant in his 
second cross-examination had denied any 
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proposal in October and said that in March 
or April, 1911, at Lucknow the’ Maharaja 
demanded from him the initial expenditure 
, on the Burma scheme together with interest. 
How the plaintiff arrived at the figure of 
Rs. 1,20,000 between the defendant's first 
cross-examination and Mr. Sinha’s second 
cross-examination, itis difficult tosay. His 
present explanation is a complete change of 
front and I cannot accept it. 1 do not be- 
lieve that it was ever thought that the ini- 
` tial expenditure on the Burma property 
together with interest would amount to 
Rs. 1,20,000 or that the defendant ever 
agreed to payit. Obviously itis not pos- 
sible for the defendantto explain how the 
plaintiff has made his calculation; and it is 
useless for the Court to pursue the investi- 
gation any further. 

But although the August settlement was 
never disclosed till the plaintiff came into 
the box on the 16th July, 1920, and the case 
that the November settlement . was a 
settlement for the Burma properties in 
the guise of a settlement of the mokar- 
rari properties, a sum of Rs. 1,20,000 
wasa new casein modification of the case 
disclosed in the second cross-examinations 
of Mr. Sinha and the defendant, it is curious 
that the third settlerhent, namely that of the 
10th May, 1915, or thereabouts, was the sub- 
ject of the defendant's first cross-examina- 
tion (page. 1431) as early as March, April, 
1920, The defendant was in that cross-ex- 
amination asked whether the terms were not 
thathe should getthe Rewa suit settled 
and pay what was required for the settle- 
ment and also pay what was required to 
bring his advance up to4 lakhs. On the 
same occasion the defendant was also ques- 
tioned as to the proposals alleged to have 
been made by him at Rewa in August or 

“September, 1916. 

The other point on which no light is 
thrown is, how ‘the plaintiff arrived at the 
figure of Rs. 90,000 which he says Ojha 
offered on the 26th November, 1914. Here 
again there has been achange of case. Inhis 
second cross-examination of the defendant 

_ the plaintiff's Counsel suggested that the de- 
fendant never offered the Rs. 80,000 or any 
sum at all; but when he came into the box 
the plaintiff set up thestory that he was 
offered Rs. 99,000. Why this figure was 
‘selected, it is again impossible to say. 
The learned Judge while rejecting the 
allegation that a settlement for Rs. 1,20,000 


“was arrived at on the 21st November at the 
X a 


“want of faith and declined to 
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Sinha interview does not come toany find- . 


ing as to the defendant's story that the 
figure settled at that interview was Rs. 80,000 
for the mokarrari properties, The matter 
isone of vital importance and should have 
been determined. 

Having regard to the conflicting cases 
madeby the plaintiff, I have no hesitation 
in saying that the defendant's case on this 
point is true and that there was a conclud- 
ed settlement for ‘the Burma property 
in September followed by a settlement 
for Rs. 80,000 for the mokarrari pro- 
perties in November when the Septem- 
ber settlement was also confirmed. In my 
opinion the August settlement set up by 
the plaintiff was invented for the pur- 
pose of meeting the evidence of Mr. Justice 
Das. 

There is another witness who deposes 
to events, which took place at or about 
this time, namely, Babu Abinash Chandra 
Nag. This gentleman was at that time a 
Munsif at Buxar and apparently enjoyed 
the confidence of both parties. He says 
that sometime in December, 1914, the de- 
fendant asked him to speak to the plaintiff 
to settle the Burma dispute and that he 
accordingly saw the plaintiff onor about 
the 21st December. His evidence is that 
the plaintiff spoke somewhat contemp- 
tously of the defendant's vacillation and 
re-open 
negotiations. His evidence is that on the 
3rd December there was a Durbar at 
Dumraon in connection with the Maha- 
raja’sinstallation. On that occasion Hariji 
in whose house he halted for afew hours 
told him that he wished to speak to him 
later on a business’ matter, and about 
the 13th December [Hariji came to his 
house at Buxar and requested him to 
persuade the Maharaja to come to ade- 
finite settlement about the Burma dis- 
pute, saying that, the Maharaja was de- 
manding a big sum of money from him 
which he was not prepared to pay. He 
did not mention the amount but among 
other things he said that he would help 
the Maharaja in the Rewa case. The wit- 
ness then proceeds as follows: “I saw 
the Maharaja shortly after that within a 
few days. 1 mentioned the matter to him 
and requested him to have the matter 
settled. The conversation was in mixed 
Hindi and' English. The Maharaja told 
me that the matter was practically settled 
but Hariji will not keep to his promise, 
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“and I do not believe that he will ever do 
it; 80 what is the good of your asking me 
for a compromise. Hariji will not stick to 
any definite terms. My mission was un- 


successful. This was at Dumraon at the 
-Maharaja’s ‘garden - house, Sometime 
after thisI communicated the result to 
Hariji.” . 


There is some discrepancy, between the 
plaintiff and Babu Abinash Chandra Nag as 
to the precise date of the interview with the 
plaintiff; according to the witness it was 
just before, and according to the Maha- 
raja, it was just after the Christmas holi- 
days; but there can be no doubt that an 
interview did take place in December and 
that on the 15th January, 1915, the Sub- 
ordinate Judge wrote to the defendant as 
follows’ :— 

“My dear Babu Hariji. 

“I met the Maharaja Bahadur a few 
daysago. There was a talk about you 
and your affairs. I told him also that you 
would be helpful to him in the Rewa 
case. He declined to effect a compromise 
telling me that the matters had been set- 
tled sometime ago but did not believe 
that you would stick to any definite terms. 
I am sorry to say that you must be prepared 
for a ruinous litigation.” Exhibit 72-2205 
(Vol. X, page 5202.) 

In is.contended on behalf of the defendant 
that the letter is consistent with the view 
that Babu Abinash Chandra Nag’s mission 
was not to get the parties to agree toa 
settlement but to carry out and complete a 
settlement that had already been agreed 
upon. The language of the letteris cer- 
tainly open to this construction, but from 
the evidence of the witnessit is clear that 
he understood that no complete settlement 
had been arrived at and that the matter 
was still in the stage of negotiation. It is 
also noticeable that nowhere in his deposi- 
tion does the witness say anything about 
the mokarraris. The.witness was examined 
in July, 1920, by the District Judge and 
although the events, to which he had been 
deposing, occurred four years earlier, his 
evidence has been accepted by the District 
Judge as substantially correct, 

The learned Judge, however, does not re- 
gard Babu Abinash Chandra Nag as an al- 
together satisfactory witness. While fully ac- 
cepting the finding that the witness does not 
intend intentionally to state that which is 
not correct, I am convinced that the wit- 
ness’s evidence is very strongly coloured 
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by his subsequent knowledge ofthe his- 
tory of the dispute. He says that Hariji 
made a special journey from Dumraon 
to Buxar to ask him to see the Maharaja. 
If so, Hariji must have surely given him - 
the details of the negotiations that were 
being carried on; but the’ witness states 
that no details were given and that he 


‘did not even know that any dispute was 


outstanding about any mokarrari, Then 
he says that Hariji told him that the 
Maharaja was demanding a big sum, but 
the witness cannot give us any idea of 
the amount. Then he says that Hariji 
wished him to persuade the Maharaja to 
come to a definite settlement about the 
Burma dispute. The witness did not in- 
quire what was the nature ofthe definite 
settlement which Hariji wanted. The wit- 
ness’s letter (Ex. Z-2205) seems to me to 
suggest that the witness’s meeting with 
the Maharaja was casual and that he did 
not go to Dumraon from Buxar for the 
special purpose of seeing him. If the 
witness knew no more about the merits 
of the dispute than he states in his evi- 
dence, then I think it is extremely un-' 
likely that he would go from Buxar to 
Dumraon for the purpose of seeing the 
Maharaja of Dumraon. In my opinion the 


. Witness’s memory is at fault and he did 


not go to Dumraon at the request of 
Hariji, nor did Hariji tell him that no 
definite settlement was arrived at about 
the Burma property. Hariji probably did 
tell him about the events of the 21st 
November, and the 26th November, but 
the witness’s memory is very hazy and 
there is nothing surprising in his think- 
ing that the Maharaja's refusal to accept 
the Rs. 80,000 for the mokarrari dispute 
was arefusal to ratify the settlement of 
the Burma dispute, There would be no- 
thing unnatural in Harijis asking the 
witness to speak a word to the Maharaja 
if he should have an opportunity.so that 
the mokerrari dispute might be settled 
and the large amount of money. referred 
by the witness is exactly what Hariji 
would have in mind in speaking of the 
mokarrart dispute. This would also be 
consistent with Hariji’s own admission 
that forsome time after the Sinha inter- 
view he continued to believe that the 
Maharaja would not break his word about 
the Burma settlement. Therefore the sug- 
gestion that his conversation with Nag 
is inconsistent with any settlement in 
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November cannot, in my opinion, be accept- 
ed. I do not think that Nag's evidence 
should stand in the way of our accepting 
Mr. Justice Das’s evidence. , 

With regard to the years1915 and 1916, 
Hariji denies further negotiations but the 
plaintiff asserts that proposals began to be 
made by Ojha again on behalf of Hariji 
between the end of November and the 
10th or 12th December, 1914, and that in 
May, 1915, a settlement was made the terms 
of which were that Hariji should pay a 
further sum of 2 lakhs to the plaintiff 
and should get the Rewa case compro- 
mised; and further that Hariji should pay 
whatever sum was necessary to settle the 
Rewa case. The box incident plays an 
important part in this last settlement. Of 
the persons alleged to have been present 
at this settlement, namely, the plaintiff 
attended by Hanuman Singh and Kalika 
Chaudhury on the one side and Ojha on 
behalf of Hariji on the other, the plaintiff 
and Hanuman alone have given evidence. 
Hanuman was at time of giving evidence, 
namely in June, 1920, the Manager of the 
Ballia Division of the Dumraon Raj. He 
belongs to a good family, his brother be- 
ing Raja Rampal Singh in the United 
Provinces. From 1890 to 1910 he was a 
Deputy Collector in the United Provinces, 
and in 1910 his services were lent to the 
Court of Wards for employment in the 
Dumraon estate. He retired on pension on 
or about 1913 and was re-employed in the 
Dumraon Raj from April of that year. This 
gentleman has been commended by the 
learned District Judge as a straight for- 
ward witness who has given a true and 
impartial account of the contract made in 


May, 1915, and if he is speaking the truth, . 


one of two conclusions follows: namely, 
either that there was no settlement in Sep- 
tember, 1914, or if there wasa settlement, 
then it was modified and a new settle- 
ees was arrived at between the parties in 

915. 

Now, after a most careful examination [ 
cannot agree with the learned Judge's 
estimate as to the impartiality of the wit- 
ness. Apart from his demeanour in judg- 
ing which a Court of Appeal is at a mani- 
fest disadvantage, the main reason assigned 
by the learned Judgeis that the witness 
made a candid admission against the 
interest of the plaintiff in connection with 
certain incidents at Rewain 1916. Now 
the witness does say in examination-in- 
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chief that in August, 1916, the plaintiff 


‘went to Rewa to obtain a conveyance of 


the Burma property from the Maharani of 
Rewa and that in the presence of dariji who 
was there, the Maharaja of Rewa said that 
he would never have withdrawn the Rewa 
suit if Hariji had assisted him in it. In 
cross-examination, however, the witness 
was forced to admit that no such state- 
ment was made by the Maharaja of Rewa. 
Again, the witness is positive that he saw 
Hariji at Dumraon in September, 1913, his 
object .being to show that Hariji was not 
at Dumraon at the time of the alleged 
settlement of September, 1914. Here again 
the witness was forced in cross-examin- 
ation to admit that he had made a mis- 
take. Again he admits that he was at 
Dumraon in November, 1914, and it is 
strange that he should now assert that 
he never even heard of Mr. Sinha’s visit. 
There is also documentary evidence which 
raises the strongest suspicion against his 
veracity. On the 19th June, 1915, he wrote 
a letter (Ex. Z-2204) to Hariji informing 
him that a settlement had been arrived 
at in the Rewa suit. If one of the con- 
ditions of the May agreement was that 
Hariji should pay all that was due to 
Rewa, it is strange that Hanuman should 
not have said a word about the terms of 
the Rewa settlement in his letter to Hariji. 
Indeed, all that Hanuman interests him- 
self with is a request to Hariji to buy 
him four trunks for the marriage of his 
daughter. . 

Finally the circumstantial evidence 
makes it impossible to accept the correct- 
ness of Hanuman’s statement with regard 
to the settlement of May, 1915. Accord- 
ing to him Ojha began the conversation 
about the 2nd or3rd May and agreement 
was made on the llth or 12th May and on 
the 16th May the receipt (Ex. 1835, Vol. X, 
page 5214) was drawn up by Hanuman and 
signed by Ojha. The heading of this ex- 
hibit runsthus: “List of bills and cheques 
of Raj Dumraon relating to Burma ex- 
penses which were made over to Sri Pandit 
Shiva Narayan Ojha.” The words “were 
made over to Sri Pandit Shiva Narayan 
Ojha” are admitted to be in the hand- 
writing of Thakur Hanuman Singh. Then 
follows a list of 21 billsand 4 cheques, 
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The first 3 bills are:— r 
l 8. 
Bill No. 15, dated the 29th 
September, 1892, for ... 5,000 
Bill No. 6, 19th June, 1893, 
for es des 500 
Bill No. 19, 16th June, 1891, 
for ie wi 2,000 


e 

Against these billsis an entry in the 
remarks column to the following effect: 
“These three bills were made over about 21 
days ago.” 

The fourth is bill No. 1288 for Rs. 1,117 
dated the 3rd October 1889, which has been 
the subject of much discussion on the issues 
relating to title. 


The twenty-first entry is a bill for 
Rs. 745-9-9, dated the3rd October, 1889. In the 
remarks column is an entry stating that the 
detailed account was included init. This 

. bill was not photographed by some mistake. 
Below the twenty-first entry is the signature 
of Hanuman Singh with date as follows: 
“ 16-5-15." Then comes the entry which 
runs thus: ‘“ To-day all these bills were 
kept in deposit with Pandit Sheo Narayan 
Ojha.” “Sd. H. Singh, 16-5-15.” This 
entry is in ink of a different colour to the 
rest of the bill. Below this entry comes the 
following words: ‘‘Recéived bills and cheques 
as detailed in the list from Sri Thakur 
Hanuman Singh, If acompromise be effect- 
ed between Sriman Maharaja Keshav 
Prasad Singh Saheb Bahadur and Rai 
Harihar Prasad Sinha, [shall make these 
over to the latter ; otherwise they will be 
returned.to the former.” “Sd. Pandit Shiva 
Narayan Ojha.” 


It is to be noticed that there is no men- 
tion of the fact that the compromise is a 
compromise of the Burma dispute. 


Now the plaintiff's case is that owing to 
the importunities of Ojha he consented to 
settle the Burma dispute once again and as 
Ojha was anxious to get from him some- 
thing in token of his earnestness, he handed 
to him three ofthe largest Burma bills some- 
time in March, 1915, and three:weeks later he 
handed him 21 more Burma bills, that the 
first three bills were given by Ojha to 
Hariji sometime in April and that the re- 
maining 21 bills were kept in the box 
already referred to in Ojha’s custody for 
delivery to Hariji, if and when the settle- 
ment was carried into effect. But why 
should Hariji have made a compromise in 
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May, 1915, on terms so very much worse 
than those which he himself admits in res- 
pect of the Sinha interview ? Not only was 
he to pay 2 lakhs in cash instead of 
Rs. 1,20,000 but he was to pay to Rewa what- 
ever sum might be due to the Maharani of 
Rewa upon the compromise between her 
and the plaintiff, There is nothing to show 
that Hariji’s position with regard to the 
plaintiff had changed for the worse in any 
way. On the contrary there is evidence 
that at or about that time he was much 
sought after by the plaintiff because of his 
supposed influence with the Maharani of 
Rewa, It was thought that he was in 
possession of the Skrine memorandum, Ex. 
B. Skrine, which the plaintiff thought would 
be very valuable to him in the Rewa suit. 
Evidently Mr. C. R. Das, who was the 
senior Counselfor the Maharani, thought 
the memorandum would be of use, for he 
on the 25th April asks Hariji for the docu- 
ment. It is possible that Mr. Das thought ` 
that Hariji’s dispute with the plaintiff had 
been settled and that he could safely part 
with the document. What Hariji replied to 
this is not known but wedo know that on 
the 8th June the document was produced in 
Court by a Pleader at Arrah named Shamla 
Nand Sahay on behalf of the Maharani of 
Rewa and on the 9th June, the document 
was held to be inadmissible and was reject- 
ed bythe Court. However, that may be 
there can be no doubt that both the Maharani 
of Rewa and plaintiff were anxious to 
secure it and that Hariji was either in pos- 
sossion of or had control over its production. 
This being so, it is scarcely likely that 
Hariji would consent to make any compro- 
mise on such onerous terms. The evidence 
shows that he went to Rewa in February, 
March, 1915, again on 5th May, 1915, and 
again on the 21st May, 1915. On all three 
occasions his object was to secure a compro- 
mise between the Maharani and the plaint- 
iff but he failed ; and the compromise was 
finally effected through the good offices of 
the Maharaja of Benares in June, 1915, 
after the plaintiff had himself gone from 
Dumraon to Rewa. 

It was contended on behalf of the defend- 
ants that Ojha was at Rewa the whole of 
the time between the Ist and the 12th May 
and, therefore, could not have been present 
at any settlement at Katirabagh House in 
Arrah. The account-books, however, show 
that from the 5th and 6th May, Hariji was 
at Rewa. Thereis also evidence that Ojha 
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came back with him and I cannot find any 
good reason for holding that on the 10th, 
llth, orl2th he could not have been at 
Arrah. The defendant went straight to 
Allahabad, but there is nothing to show that 
Ojha accompanied him to that place. The 


“ evidence also is not inconsistent with Hanu- 


man's statement that negotiations were go- 
ing on-fromabout the beginning of the 
month. It was also suggested that as 20 of 
the bills enumerated in the receipt were 
sent tobe photographed in Calcutta by 
Messrs. Johnstonand Hoffman, the originals 
could not have reached Dumraon on or be- 


fore the 16th May. Thereisnothing in the ` 


evidence.of Mr. Long, the photographer, 
which supports such a contention. Appar- 
ently after Ojha made over the three big 
bills to the defendant, the plaintiff became 
alarmed and took the precaution of having 
the remaining bills photographed before 
giving them over to Ojha. It is to be noticed 
that one of these bills by some mistake was 
not sent to Calcutta to be photographed, 
and, therefore, the photographic copy of it 
is notin the possession of the plaintiff, This 
is the bill for Rs. 745-9-9 to which reference 
has already been made in dealing with the 
question of title. In my opinion there is no 
reason for doubting the genuineness of the 
receipt. It was written partly by Hanu- 
man and partly by a clerknamed Tribhuvan 
and Ojha's signature on it has been produc- 
ed. I do not fora moment accept the sug- 
gestion that Ojha’s object was to fabricate 
evidence. But Hanuman's explanation that 
it was executed after a third settlement can- 
not be believed, and the true explanation of 
the document seems to be that Ojha who was 
a busy body was determined to bring about 
final peace between the plaintiff and Hariji 
and acting without Hariji'sintsructions and 
on his own initiative he got the Burma 
bills from the plaintiff in order that he might 
have something with which to negotiate. 
He may or may not have been aware of the 
facts that most of the bills had been photo- 
graphed, and probably he thought that they 
were much more valuable evidence of title 
to the Burma properties than they actually 
were. They were ‘after all only cheques 
issued for payment of moneyor bills sub- 
mitted for payment of money and much of 
the information contained in them was 
available in the account-books of the Raj. 
But such as they were he must have thought 
them of some value and the plaintiff, who 
was anxious to secure.a settlement with 


‘ 
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Rewa, was willing to leave them inhis pos- 
session if he could thereby secure Hariji’s 
help. I accept the suggestion of the defend- 
ants that Ojha wanted in the first instance 
to use the bills to get the Skrine memo- 
randum from Hariji and after getting the 
Rewa suit compromised to persuade the 
plaintiff to abide by the September settle- 
ment. The use of the word “sulah” in the 
receipt does not negative the existence of 
such a concluded settlement. Hanuman 
Singh explains that by sulah he means an 
act donein performance of the contract such 
as the signing of a document. Ojha may 
have hoped that the plaintiff would do what 
he had promised at the Sinha interview. 
The events that took place after the alleg- 
ed third settlement also disprove Hanuman’s 
story. It is admitted that about the 17th or 
18th June, 1915, the plaintiff went without 
Hariji to Rewa to secure a compromise. If 
one of the conditions of the May settlement 
was that Hariji should setile the Rewa 
dispute also, I fail to see why the plaintiff 
troubled himself in the matter and why 
Hariji did not go. It looks as if Hariji had 
undertaken no contractual obligation in the 
matter; he had certainly tried and had failed 


“and there his moral obligation ended. If 


the Maharaja of Rewa was determined to 
humble Dumraon by compelling him to 
come in person to ask for peace that was 
not Hariji’s affair. 

The other circumstance of importance is 
that in August, 1916, the plaintiff went to 
Rewa to get a conveyance from the 
Maharani for the Burma property. Hanuman 
Singh says that Hariji also camé titre and 
offered to pay the balance of 4, lakhs which 
Ojha had promised on his behalf at the 
May settlement. On the 29th August, 1916, 
a conveyance was obtained. from the 
Maharani in spite of Hariji’s efforts fo pre- 
vent it, It issaid that having ‘failed to 
procure the transfer Hariji turned, to the 
Maharaja of Rewa and attempted-to get 
him to settle the Burma dispute'ds*between 
himself and the plaintiff. If’aisétflement 
had already been arrived at ih May, 1915, 
I fail to see what more there wasleft to settle. 
The plaintiff alleges in this connection that 
there were two offers by Hariji-in, fhe Palace 
at Rewa but the circumstartial, evidence 
makes it impossible to beliéve him. He 
also alleges that there was ‘immediately 
afterwards a third offer by Hariji in the 
Political Agent’s bungalow at Rewa at 
which a relative of Hariji named Astabhuja 


an 
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offered 3 lakhs over and above all sums 
advanced. The defendant has denied all 
these offers and, in my opinion, they are not 
supported by the evidence. 

In‘ this connection it will be useful to 
refer to Mathura Prasad’s evidence at page 
555 where he says that the plaintiff asked 
him to take out.the Burma bills in January, 
1915. This may indicate that the plaintiff 
was thinking of carrying out the settlement 
arrived at in ithe course of the Sinha 
interview or that he wanted to use the bills 
for securing the Skrine memorandum. The 
return of the three large bills to the defend- 
ant is consistent with the theory that the 
plaintiff had both objects in view ; itis also 
consistent with Hariji’s story that thè three 
bills were returned in exchange for Moti 
Chand’s papers and in pursuance of the 
November settlement. It is also consistent 
with Mr. ©. R. Das's letter of the 25th 
April. It is also consistent with Ojha's 
putting the letters Kh and K indicating 
“kharif” or “settled” against the three first 
bills. As to Ojha’s refusal to return the 21 te- 
maining bills it is consistent with the theory 
that the plaintiff thought that Hariji had 
played him false in allowing the Skrine 
memorandum to get into the hands of the 
Maharani of Rewa and also in failing to 
secure a compromise with Rewa, 

As forthe receipt it does not mention 
anything about the Burma dispute and it 
may well be that what Ojha intended by 
the word “ sulah” a settlement of the then 
outstanding dispute (1) about the mokar- 
raries, (2) about the Rewa case and (3) 
about the execution of a document relating 
to the: Burma property. A final peace and 
‘the re-establishment of cordial relations was 
certainly the desire of his heart. The 
learned Judge thinks that the November 
settlement, if any, was modified by the 
May settlement. Among many reasons for 
rejecting this view it will suffice to mention, 
firstly, that there is no evidence that Ojha 
was acting under Hariji’s instructions, 
secondly, that Hariji’s previous and subse- 
quent conduct, particularly in refusing to go 
to Rewa in June, 1915, are inconsistent with 
such a settlement and, thirdly, that the 
modification of a, settlement requires as 
cogent evidence as the settlement itself and 
this is certainly wanting. 

The result is that on a careful review 
of the evidence given on this part of the 
case, I am satisfied that the plaintiff's alle- 
gation’ that there were three completed 
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contracts ‘between him and the defendant 
made respectively in August, 1914, Novem- 
ber, 1914, and May, 1915, all of which were 
successively broken bythe defendant can- 
not be accepted. On the other hand, the 
contract alleged by the defendant, namely, 
that made on the 29th September, 1914, and 
ratified between the 19th and the 21st Novem- 
ber, 1914, should be held to have been prov- 
ed. Itis a good defence to this suit and 
the plaintiff must fail. 

Ido not think there is any difficulty in 
regard to the law applying to this part 
of the case. The contract that 
consideration for the monies paid by 
Hariji the plaintiff relinquished all claim 
to the properties in Rurma is a complete 
defence in this suit. The plaintiff cannot 
be heard to say that the consideration was 
bad. Thecase of Stapilton v. Stapilton (19) 
is authority forthe proposition that if an 
agreement is eptered intoupon a supposi- 
tion ofa right or of a doubtful right, it 
shall be binding. The compromise of a 
doubtfulright is a sufficient foundation for 
an agreement. The case of Jordon v. Money 
(20) has no application nor is it neces- 
sary for the defendants to have recourse to 
any principle of estoppel. 

It was contended by the learned Vakil 
for the respondent that it is necessary to 
show that specific performance of the con- 
tract could have been obtained in the Court 
of the Subordinate Judge at Arrah at the 
time when the present suit was instituted 
and that the necessary requisites had not 
been established by the defendants; possibly 
the objection might be a good one if it 
were necessary for the defendants to rely 
upon estoppel; but as they have founded 
their case only upon contract the defence 
is agood one. 

The plaintiff's claim to the properties in 
schedules C and Dis set out in paras. 13 
and 14 of the plaint which run as follows.— 
Paragraph 13: “The buildings and out houses 
and other erections described in the said 
schedule O, were constructed partly on khas 
land of the Dumraon estate and partly on 
pieces of adjoining lands purchased from time 
to time by the Raj in the name of the said 
Rai Jai Prakash Lal Bahadur for a suitable 
residence of the Raj Diwan and the same 


(19) (1739) 1 Atk. 2; 1 Wh. & T. L, ©. (7th Ed.) 223; 
26'E. R. 1 


(20) (1854). 5 H. D. O. 185; 23L,J Oh. 865; 10 H, 
R. 868; 101 R, R. 116. 
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was constructed, repaired and main- 
tained solely at the expense of the Raj and 
the price even of furniture and cost of 
library in the building were also paid from 
the Raj Treasury.” Paragraph 14: “The 
garden with buildings described in 
schedule D was laid out and built on khas 
land of the Raj and the adjoining pieces 
of land were purchased by the Raj in 
the name of the said Rai Jai Prakash 
Lal Bahadur and all costs of erections and 
laying out and maintenance of buildings 
and garden were aiso paid from the Raj 
Treasury for use of the Diwan and guests 
of the Raj. The plaintiff states that the 
said properties set out in schedules B, C, 
and D, formed and still form part of the 
said Dumraon Raj.” i 

The cause of action is stated in para. 17 
to be that defendants are now wrongfully 
asserting that they are entitled to hold 
possession of the properties in their own 
behalf and the relief claimed in para. 19 
is possession of the said properties with 
mesne profits. 

The learned Judge has declined to award 
mesne profits but he has made a decree for 
possession and for an account of the sums 
expended by the defendants or their pre- 
decessor on the properties specified in sche- 
dules C and D such sums to be credited to 
the defendants. 

Now the house referred to in schedule C 
stands on an area of 1'2 acres within the 
Dumraon Municipality and was occupied 
by Jai Prakash and after his death by 
Hariji till he was ejected in execution of 
the decree now under appeal. The first 
document showing that Jai Prakash had 
any house at Dumraon is a declaration made 
to Government in accordance with the pro- 
visions of the Press Act in régard to a 
printing press of which he was the keeper. 
There is no meansofidentifying the house 
in which this press was situated. 

The next piece of evidence is an entry, 
dated the 27th November, 1871, in the 
Raj account-books showing an expenditure 
cf Rs. 100 on the construction of the house 
of Muntazim Saheb. Similar entries for 
construction and repairs of the house of 
the Muntazim Saheb go down to the years 
1877 and 1878, 

Next on the 7th July, 1878, there is an 
expenditure of Rs, 188-6-0 for the construc- 
tion of the Manager’s house. 

Next on the 4th November, 1881, there is 
an entry of Rs, 23-9-0 for the repair of the 
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Diwan Bahadur’s house. Similar entries 
continue down to the 22nd March, 1888. 

With regard to the purchase of land, we 
have on the 12th July, 1873, an entry. 
Rs. 52-1-0 for the purchase of Hyder Darzi’s 
house; on the 6th of Baisakh, 1285 (1877-78) 
Rs. 50and Rs. 179-9-0 fqr the purchase of 
Mahabir Kumhar’s houde on the 28th Jan- 
uary, 1881, Rs. 40 forthe purchase of the 
Gobardhan Teli’s house and on the 14th 
June, 1886, an entry of Rs. 20 for the pur- 
chase of Achayabar Lal's house. 

These purchases are alleged to have been 
made by the Raj in the name of Jai Prakash 
but the evidence on the point is very 
meagre. There is no evidence at all as 
to the ownership of the rest of the land on 
which the house stands. 

The case of the defendants is that the 
Raj made a gift of theabove small plots to 
Jai Prakash and, in my opinion, there is no 
reliable evidence to rebut this case. But 
even if it were otherwise the plaintiff can- 
not succeed unless he shows that these 
plots are comprised within schedule ( of 
his plaint. Now Jai Prakash and his 
successors have always paid the Municipal 
taxes. When the plaintiff was installed ag 
Maharaja of Dumraon, some of the invited 
guests were lodged in the house as well as 
in the garden bungalow. The house was 
not claimed by Maharani Beni Prasad at any 
time, nor was it mentioned in the various 
inventories filed norin Mr, Marr’s scheme 
of management. The learned Judge has 
relied upon areport made by Mr, Fox to 
Maharani Beni Prasad on the 3rd December 
1898, in which he states that the house and 
garden are Raj property; but this state- 
ment is neither admissible nor of any value, 
The Furniture Register kept in the Raj 
states that in the house there is some Raj 
furniture; but the document is not proved 
and is not legal evidence. 

Ona consideration of the whole evidence 
it is clear that the plaintiff has failed to 
establish any right to the possession of the 
house. 

With regard to the garden, the case 
stands: thus. It has an area of 23 bighag 
comprised in various survey plots which 
were surveyed in or about 1911 under the 
provisions of the.Bengal Tenancy Act. The 
finally published Record of - Rights shows 
the Maharaja of Dumraon asthe proprietor 
and the land as gairmazrua (waste)‘and all 
the plots except one as in the occupation 
of Hariji, It willbe remembered that in 


/ 


Officer decidedin favour of the Raj. 
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1911 there was a dispute before the Settle- 
ment Authorities as to the ownership of the 
garden between Harijion the one hand and 
the Raj onthe other and the Soeur 

e 
plaintiff cannot show what area lying with- 
in these survey plots was originally the 
property of the Raj and what area has been 
subsequently acquired. 

A large number of documents have been 
put in evidence which show that between 
1282 F'asli (1875) and 1300 F'asli (1893) vari- 
ous sums of money were spent by the Raj on 
the construction of house, repair of houses 
and on tank and garden expenses. This, 
however, will not give the Raja right to 
possession, 

The plaintiff has also given evidence that 
on the 8th July, 1884, the Raj paid Rs. 320 
to buy some Dusadhs’ houses, on the 10th 
April, 1916, Rs. 177 for the purchase of Babu 
Lal’s land, and in the year 1887 Rs. 142 
for the’ purchase of Moti Kumhar’s land. 


The plaintiff's case is that although the con- 


veyances in respect of the above plots were 
made in the name of Jai Prakash, he was 
merely abenamidar for the Raj. Now there 
is no satisfactory evidence that Jai Prakash 
was a benamidar. The lands were small 
parcels and it is quite possible that the Raj 
made a present of the purchase-money to 
him. The further difficulty is that the evi- 
dence as to the identification of the sites 
is‘quite unreliable. Allthat the documents 
prove is that Jai Prakash bought the tenant 
right in certain plots and that the Raj 
paid the purchase-money. Where these 
lands are it cannot be definitely ascertained 

ow. : 
= The result is that it has not been shown 
that the Raj has purchased the right to pos- 
session in any of the disputed survey plots 
set out in schedule D of the plaint. 

The case of the defendants is that Jai 


` Prakash Lal had in 1878-79 a jagir tenure 


comprising a gardan in Mauza Dumraon 
and measuring 8 bighas, 2 kathas and 4 
dhurs. The papers of a measurement made 
by the Raj prove this. Exhibit Z-1600 Jai 
Prakash’s jama kharach khatian dated the 


6th October, 1869, shows an expenditure of ` 


Rs. 52-4-6 ona garden and Jai Prakash’s 
roznamcha (Ex. 1602) for 1873-1878 has an 
entry for wages of coolies paid out of his 
own funds for a garden. In a road-cess 
return filed by Maharani Beni Prasad for 
the period 1900 to 1903 Jai Prakash is 
shown as a tenure-holder in possession of a 
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jagir of 16 bighas, 2 kathas and 4 dhurs. 
The garden and the house in schedule D 
now occupy,an area of about 23 bighas and 
it is contended that they comprise the 
original of 16 bighas and the additions made 
by Jai Prakash and his successor. 

In my opinion the plaintiff has failed to 
show that the garden in suit was occupied 
by Jai Prakash in virtue of his office and 
that it was liable to be vacated on his death. 
For all we knowthe defendants may be 
raiyats or tenure-holders whom the plaintiff 
has no right to eject. 

We have been asked, however, by the 
learned Vakil forthe plaintiff to give him 
a declaration of title. Now no declaration 
is asked for in the plaint nor does it seem 
that itis necessary; for the plaintiff is enter- 
ed in the Record of Rights as the proprietor. 
What the position would have been if the 
plaintiffhad alleged that he as proprietor 
was entitled to possession of the gairmazrua , 
lands until the defendants proved their 
title, it isnot necessary to discuss in this 
suit. The proprietary right of the plaintiff 
is notin question and all that is decided 
is that the plaintiff is not entitled to khas 
possession. 

The learned Vakil for the plaintiff has en- 
deavoured to invoke the principle of those 
cases in which a tenant has mixed up the 
lands of his tenancy with other lands of his 
landlord, and where the Court has appoint- 
ed a Commissioner to make a demarcation 
and compelled the tenant to give up the 
excess lands. Leeds v. Stafford (21) and 
Scarle v. Cooke (22). In order, however, to 
apply a principle of this kind it is necessary 
to show first of all that the defendant isa 
tenant holding some of the disputed land 
under the plaintiff. Of this there is no 
eatisfactory proof in the present suit. 


The decree of the learned Judge, there- 


. fore, as to the lands in schedules O and D 


will be set aside. f 
There remains question of limitation. 
With regard to the house and garden, there 
is no question of accretion or trust, It is 
admitted that the properties are within the . 
impartible Raj. It is alleged that Jai 
Prakash was in. possession of these proper- 
ties asa Raj Oficer. and after his death 
Maharani Beni Prasad was in possession 
as a Hindu female. The plaintiff, in order 


a (1798) 31 E.R. 93; 4 Ves. Jur, 180; 4 R. R. 
oa! (1889) 43 Oh. D. 519; 59 L. J. Oh. 259; 62 L. T, 
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to show that the suit is within time, must 
apply Arts. 140 or 141, that is to say, he 
must prove his title to succeed.to Radha 
Prasad’s estate; his possessory title will not 


be enough. His suit must, therefore, fail. 


The result, therefore, is that, in my 


opinion, the appeal should be decreed with ' 


costs in both Courts. 

_ Foster, J.—I first deal with the appeal 
in respect of the property “B” of the plaint 
ordinarily described as the Burma property. 
The facts that we meet at the threshold of 
the case are that the Maharaja of Dumraon 
had a Diwan Jai Prakash Lal in supreme 
charge of his extensive properties in the Pro- 
vince of Bengal and the Upper Provinces. 
The Government of Bengal in the years 
1888 and 1889 was in a state of anxiety 
about the condition of the peasantry of 
Bihar and in particular of the poorer tenants 
of the Dumraon Raj. Bihar included the 
Dumraon Raj had just emerged from 
a period of scarcity rendered more acute 
by congestion of population. The newly 
constituted Province of Burma, with its 
hundreds of thousands of acres of waste 
land, offered a ready channel for emigra- 
tion, an outlet for the surplus population 
of Bihar and a means of developing a 
backward country. So, with the approval 
of the Government of India, the two Pro- 
vinces of Bengal and Burma joined in a 


scheme of emigration and colonization. `. 


The Bengal Government addressed private 
persons, land-holders and capitalists of the 
Province, advertising attractive terms for 
long leases of waste land in Burma. The 


Maharaja of Dumraon was, as would be 


expected, oné of those invited to take the 
scheme into consideration, So also was 
Jai Prakash Lal, though he was comparative- 
ly asmall land-holder and a man of mode- 
rate means. How he came to be personally 
addressed in the company of Maharajas and 
Rajas is not known. He had, however, 
made his mark as a person of eminent 
ability ; and his high qualities were esteem- 
ed by Mr. Finucane, Director of Agricul- 
ture under the Bengal Government, who 
was in chargeof the project. So it came 


‘ about that in March, 1889, he accompanied 


Mr. Finucane to Burma, was introduced 
by Mr. Finucane to Burma officials, and 
on the 5th April, 1889, put in an appli- 
cation (revised from a draft, after consul- 
tation with the officials) for a grant on 
specified terms of 15,000 acres in further- 
ance of the Government scheme as it 
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affected the tenantry of the Dumraon Raj. 
In due course he was put in ‘temporary 
occuption"” for purposes of cultivation, of 
a tract of forest land selected by Lallu Ram 
Pande, whom he left in charge of the matter 
as his agent. Up toadatein 1893 all or 
very nearly all expenses were paid by the 
Maharaja. In March, 1896 Jai Prakash Lal 
succeeded in obtaining from the Burma 
Government a grant, by way of long lease 
on easy terms, of about 15,000 acres, to a 
large extent made up of the land which 
had been put into his possession in 
1889-1890. This fertile tract having a 
Railway on its boundary and being intersect- 
ed with streams, became after a most 
interesting history productive of a net pro- 
fit by 1904; and year by year after that it 
was growing into the valuable property 
that is now under litigation. Fertility, 
natural irrigation, the rarity of natural 
calamities able organization, both in 
Dumraon in the selection of emigrants and 
in Burma in the management of the pro- 
perty, carried the adventure through. 
There were also occasions when Jai Prakash 
Lal and his son, the present defendant, and 
Lallu Ram Pande, their efficient lieutenant, 
had to use diplomacy, for the Burma Goveru- 
ment- was at first frequently threatening 
to resume possession because of the slow 
progress made in reclamation of the forest. 
We see now a prosperous estate of great 
value, with its buildings, markets, orchards 
and forms; the tenanted land yielding 
generous rents anda very large and pro- 
With this in the foreground 
outsight arrives in the dim distance of 1889 


‘at the humble eamp of half a dozen Binaris 


ina huge forest in a strange land. From 
this pin point the settlement gradually 
broadens out towards our view year by 
year under thestrong management of Lallu 
Ram Pande and the defendant Harihar Pra- 
sad. Looking at the conditions existing 
between 1889 and 1896 we see:a meagre 
colony of Biharis on a precarious holding 
in a vast forest, the home of beasts of 
prey. Clearances exist here and there, occu- 
pied by Burmans, but these are constantly 
closed by act of Government to Lallu Ram 
Pande the pioneer. His camp—a few 
hovels sentimentally called Jaipur after 
Jai Prakash—has around ita small clear- 
ance of its own increasing by laborious 
degrees; sixty, eighty, a hundred acres of 
cultivation surrounded by a tangled wilder- 
ness of felled trees: We see batches of 
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Bihari emigrants arriving,.and the weak- 
hearted amongst them fleeing in defiance 
of their agreements. Wesee Government 
officials coming with tape and measure and 
finding fault year by year with the pro- 
gress of this struggle with an ever vigorous 
jungle. In effect, we see great expenditure, 
no profit and a Youbtful future; we see 
nothing but a burden of responsibility and 
risk to the person in possession. 

In this description of the position between 
1889 and 1896 I am not taking a step out- 
side the brief. Irefer especially to Volumes 
VI and VII of the Paper Book. The point 
that I wish to emphasise is that at that 
time the property would present attrac- 
tions to none but those who had keen 
vision and high courage. This fact will 
have great importance when I come to 
‘decide between the plaintiff's and the 
defendant's version on the issue as to 
the beneficial ownership of the Burma grant. 
The question whether the Maharaja ever 
evinced any desire to colonize Burma is a 
question answered by numerous witnesses, 
but if we except the plaintiff's witnesses 
Nos. 1 to 8, who are admittedly discredited, 
we find those witnesses almost universally 
deposing in favour of the defendant. 
The Maharaja was an honourable man in 
the highest sense. He was shrewd in 
matters familiar to him but ignorant in 
general knowledge, and was, as he often 
said, disinclined to take waste lands outside, 
when he hasso much land inside, his own 
estate. On the other hand, Jai Prakash 
Lal was a man who, in spite of the envy of 
the discontented and in-spite of his poverty, 
rose at last to a position that was recognised 
not merely in the Raj but in India: and it 
may be noted that the enormous record of 
this case does not show a single dishonest 
action on his part during his career as 
tutor, muntazim, Manager, Diwan in the 
Dumraon Raj in the long period from 1859 
to 1897. 

The Maharaja died in May, 1894. He 
was succeeded under his Will by his widow, 
who had .a life-estate. She died in 1907. 
After some litigation against an infant said 
to have been adopted, the plaintiff succeed- 
ed to the gaddi, obtaining actual possession 
in 1911. 

The present Maharaja as plaintiff claims 
that the Burma estate was from the first a 
part df the Raj, and that the Diwan Jai 
Prakash acquired it as- agent of the late 
Maharaja. He relies on the fact which I 
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find establishead—that the Maharaja in 1889 
provided his Diwan Jai Prakash Lal with 
an escort ofe Raj servants and furnished all 
or almost all the expenses of his journey to 
Burma; and subsequently, in the same 
year and up toa date in the latter half of 
1823, paid all the costs of the enterprise, 
including survey, costs of management and 
transfer of emigrants. The total amount of 
expenditure is disputed but that isa minor 
matter, It comes to something more or less 
than Rs. 27,500. 

On the other hand it is admitted that 
after that date in 1893 at which the Maba- 
raja refused further funds, Jai Prakash 
Lal till his death in 1897, and then his son, 
the present defendant, invested in the pro- _ 
perty what amounted to a very much larger 
sum of money; and throughout the whole 
period from 1889 up to date the father and 
son spent their time, energy and skill on 
the adventure. It is also admitted that, 
whatever was the character of their posses- 
sion, they were in direct possession from 
first to last. So the question is whether 
property .“B" of the plaint was acquired 
on behalf of the Raj, as alleged in the 
plaint, and whether it must be taken to have 
been held ever since then in trust for the 
Raj. The parties have made our task -less 
difficult by conceding, both in the evidence 
and in argument,.that both Maharaja Sir | 
Radha Prasad Singh and his Diwan Rai" 
Jai Prakash Lal Bahadur were honest men, 
each in his own sphere loyally devoted to 
the interest of the other. The question 
remains:—were they principal and agent in ` 
respect of the Burma enterprise? The 
plaintiff, claiming to stand in the shoes ‘of 
Maharaja Sir Radha Prasad Singh, asks us 
to inferan agency and a trust. His oral 
evidence as to the Maharaja’s original direc- 
tions to Jai Prakash Lal, having been ad- 
mittedly refuted, can be disregarded. There 
is no -documentary evidence of express 
authority or mandate. So in the absence of 
direct proof of express authority the plaint- 
iff relies on inferenee from proved conduct 
of parties. The defendant can, therefore, in 
meeting the plaintifi’s case, also make use 
of this valuable material. i 

It is important at the outset to have some 
clear principles as to the relevancy of the 
acts and declarations of parties in a com- 
plicated case like this. The learned Judge 
finds that Jai Prakash Lal after the end of 
1893 bore the burden of the expenditure 
in developing the property. The result of ' 
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that expenditure and the Maharaja's pre- 
vious expenditure was the grant of 1896. 
The grant itself by its covenants imposed, 
on penalty of forfeiture, a furth&r heavy ex- 
penditure. This was met by Jai Prakash 
Lal and his son the defendant. All this 
expenditure is in a sense the cost of acquisi- 
tion, analogous to purchase money. But 
for that expenditure, property “B” of the 
plaint would not have been acquired or 
retained. So the cost of acquisition has in 
this case a double source, the Raj Treasury 
and Jai Prakash Lal’s purse. 1 take it that 
I am bound, in view of the high authorities 
which I shall presently quote, to hold that 
where the cost of acquisition is only in part 
traceable to the plaintiff, the Court should 
in the absence of an unambiguous criterion 
of ownership take into consideration “the 
surrounding circumstances, the position of 
the parties and their relation to one an- 
other, the motives which could govern their 
actions, and their subsequent conduct in- 
eluding their dealings with or enjoyment 
of the disputed property.” This rule has 
its application to every important contro- 
versy in this case. The effect of it is that 
there is no legal presumption on either 
side. I venture to borrow these principles 
from the judgments in Promode Kumar Roy 
v. Kali Mohan Saha Pramanick (6), Dalip 
Singh v. Chaudhrain Nawal Kunwar (23) 
G Ameeronnissa Khanum v. Ashrufoonissa 
24). 

The Maharaja was, it is proved, a good 
landlord with sense of duty to his tenants. 
He had also undoubtedly another ruling 
motive, a desire tò assist the Government. 
He was, therefore, probably disposed to co- 
operate in the emigration scheme. We 
know that he was in Calcutta fora consider- 
able time early in 1889, when the project 
was being advertised. There are indica- 
tions that he was then in touch with Gov- 
ernment Official; with Mr. Nolan, who had 
been on special duty in connection with the 
emigration scheme and with Mr. Finucane. 
The latter in his official report of the 4th 
March, 1839, omitted the name of the Maha- 
raja of Dumraon from the list of those who 
had not replied to his circular letter. In 
March, 1889, the Maharaja equipped the 
“Burma party,” led by his own Diwan Jai 


(23) 35 I. A. 104; 30 A. 258; 12 O. W. N. 609; 10 
Bom. L. R. 600; 14 Bur. L. R. 151; 4 M. L. T. 141 


. O.). 
Poz 14 M. L A. 433; 17 W. R. 259; 3 Sar, P. O. J. 58; 
20 B. R. 848. 
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Prakash Lal, The party returned in April 
and on the Ist June, 1889, the Maharaja 
issued an important parwana to his Diwan, 
the gist of which was “I sanctioned the 
expenditure of Rs. 25,000 for the coloniza- 
tion of Burma, the money' to be drawn on 
bills from the Treasury.” It must, 1 think, 
be taken that this had some reference to 
Jai Prakash Lal's applicktion of the 5th 
April, 188, an application for a present 
grant of 15,000 acres in Lower Burma and 
hereafter another grant of 50,000 acres in 
Pyinmana in Upper Burma. It was an 
obviously inadequate sum for the purposes 
even of 15,000 acres, but there are indica- 
tions that the enterprise was regarded as 
being in an experimental stage. So also 
Mr. Mylne, who took a grant of 30,000 acres, 
regarded the preliminary two years’ posses» 
sion in his own case. I shall, after a dig- 
ression, return to this point. 

I must here refer to the controversy, on 
which the parties have spent unlimited 
money and labour as to the proper word in 
the parwana, Is the word injanib or 
ayanat? Inthe latter case the parwana 
will read (translated), “I sanction asaid... 
be oe etc.’ The word. ayanat must we are 
told have a personal relation and so cannot 
be understood as “aid for the colonization 
of Burma.” It must be said to a person, 
but even so there being three persons or 
groups of persons conceivably to be aided, 
Jai Prakash Lal, the emigrants and Govern- 
ment, I fail to see how the adoption of the 
reading ayanat can help the defendant. I 
agree with the learned Judge that the merits 
of the argument are so equally balanced 
in details when they refer to decipher- 
ment, and so uncertain being personal 
to the draftsman Binaik Prasad when they 
refer to syntax, that it is impossible tocome 
to a definite conclusion. lalso agree that 
some extraneous considerations such as the 
rarity of the word ayanat in such context, 
and the fact that universally in parwanas 
we find the more ordinary term “madad 
imdad” (which was also a stereotyped 
‘budget head in the Raj Treasury) and the 
frequent use of the word injanib as a 
dignified substitute for me, favour the 
plaintiff. On the other hand I consider 
that the plaintiffs explanation of his failure 
to produce the parwana bahi or the account- 
ant’s copy prepared at the time is most un- 
convincing. The plaintiff's attempt to 
prove that the parwana book came into the 
hands of Brij Mohan Lal a law officer of the 
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Raj, has, in my opinion, begun and ended 
in baseless assumption; for there is no proof 
that Brij Mohan Lal needed for the cage he 
had in hand the parwana book of 1296 
Fasli, or that they ever received that book. 
On the whole I consider the evidence as to 
the reading of theparwanainconclusive; and, 
as I have said, I find the discussion unpro- 
fitable, for the wérd avanat will still remain 
ambiguous. 

This grant of Rs. 25,000 was drawn from 
the Raj Treasury in between 40 and 50 
payments of varying amount extending 
over the period June, 1889 to October, 1693. 
A very large proportion of the money was 
issued on bills in favour of Lallu Ram Pande, 
the local Manager in Burma. About half 
the expenditure was made on final bills, 
and half on bills for advances subject to 
-accounts and adjustment. The detailed 
accounts of all this money were kept in 
original in Burma, and copies were sent to 
Jai Prakash personally. When Lallu Ram 
had received a batch of advanced payments, 
and Jai Prakash Lal had received from 
Lallu Ram and passed detailed accounts 
thereof, Jai Prakash Lal would issue to the 
Raj Treasury a bill of adjustment for the 
lump sum, bearing a reference to the origin- 
al advance bills and to Lallu Ram’s per- 
‘sonal account in the Raj Bank, the kothi 
kalan. This was usual, but on one occasion 
at least Jai Prakash anticipated the sub- 
mission of account by Lallu Ram. So the 
singular fact emerges that whethér the pay- 
ments to Lallu Ram were final or adjustable, 
mo detailed accounts were submitted to the 
Raj Treasury; in contrast to the fact that 
the few advances to Raj servants on account 
of Abadi Burma were adjusted by detailed 
accounts. If the Maharaja had desired to 
see the Burma accounts in detail he would 
not have found them in the Raj Treasury. 
There is nothing to show that the Maharaja 
ever did desire to inspect Lallu Ram's 
accounts, or took any interest in the ‘pro- 
gress of his work. This indifference be- 
‘tokens an absence of any commercial motive 
on the part of the Maharaja. : 

. By the end. of 1892 the advance of 
Rs, 25,000 had become almost exhausted:— 
about Rs. 1,935 was disbursed in 1893, the 
last payment being of Rs, 500 on cheqne 
No. 74 drawn in October. This makes the 
point at which the Maharaja's expenditure 
ceased. The evidence of Mr. Pramatha 
Nath Chatterji shows that the Maharaja 
refused in July or August, 1893, to grant 
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any further contribution on the ground that 
there was no promise of success in this 
speculative adventure and that the Maha- 
raja’s Treasury was exhausted by the ex- 
pense of the marriage and gauna of his 
daughter in 1892 and early 1893. On the 
llth December, 1893, Jai Prakash Lal 
wrote in the order-book used in his own 
estate office: “The Maharaja has puta stop 
to payment of Burma expenses: from hence- 
forward such expenses will be met from my 
own purse.” This document introduces the 
second period in the history of the Burma, 
enterprise, in whieh all expenses were met 
by Jai Prakash Lal and his son. - 

The main props of the plaintiff's case are . 
the facts that the Maharaja sent his servants 
led by his Diwan to Burma after an invita- 
tion from Government to do so, and after- 
wards expended Rs. 25,000 avowedly for 
the costs of colonization, at a time when 
Jai Prakash Lal had been put in possession 
of land in Burma for that purpose. 

On the other hand, there was a similar 
invitation which the plaintiff has failed to 
explain satisfactorily to Jai Prakash, who 
took with him, besides Raj servants, two 
of his own ratyats, He was Diwan, but he 
did not apply for the land as Diwan: he was 
careful to delete the word and give his private 
style and address .on the application. He 
was not a capitalist, but if the Maharaja 
had promised some assistance, he would be 
financially competent. The event itself 
establishes. this. We must not, therefore, 
beg the question whether he was to receiva 
a gift from the Maharaja by commencing 
the discussion with the assumption that he 


-was financially incompetent. Mr. Noyce of 


the Burma Secretariat deposes that Mr. Finu- 
cane, who introduced Jai Prakash Lal to the 
Burma Officials, vouched for his financial 
competence. The learned Judge, it appears 
to me, misses this point when he makes the 
comment: “it is difficult to see how a 
Government Official could have done this 
unless he was vouching for him as Diwan 
of the Dumraon Raj, because the Diwan’s- 
personal resources were not adequate to his 
enterprise, as Mr. Skrine knew.” It is a 
settled fact that the Maharaja treated his 
Diwan with almost prodigal generosity, 
showering such rich bounty upon him ag 
to move envious kinsmen of the Maharaja 
to approach Government with a Memoria] 


.on the subject in July, 1890; and about the. 


same time certain newspapers were makin 


‘scurrilous comments on his rapacity, Therg 
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is no mention of Burma in the Memorial, 
and the explanation appears to me to be 
that there were no definite facts which at 
that period could be stated against Jai 
. Prakash Lal in this respect. For the Burma 
leasehold, property “B” of the suit, had not 
then come into existence, and the sanction 
of expenditure of Rs. 25,000 had been ex- 
pressed to be for colonization of Burma, 
without mention of a donee. 

It will be useful to follow chronologically 
the line of enquiry as to the position of the 
parties. In my own mind the history of 
the Burma adventure divides itself into five 
periods. Firstly, there is the time of ex- 
periment, from early in 1889 to -December, 
1892. Secondly, there is the critical period, 
when the pecuniary grant was becoming 
exhausted and the Burma Government was 
becoming more exacting ; when the Maha- 
raja was refusing further aid, and Jai 
Prakash Lal made up his mind to persist 
in the enterprise. Thirdly, there isa time 
of interruption, pre-occupation during 
which Jai Prakash Lal’s attention was en- 
grossed with the affairs of the Dumraon 
Raj just before and after the Maharaja’s 
death. Fourthly, in the period between 
October, 1894, and the 13th March, 1896, we 
see Jai Prakash and his son controlling and 
financing the Burma property and succeed- 
ing in obtaining the grant. The. fifth 
period is from then up to the time of suit 
in 1917. My general view of these five 
periods is as follows: Jai Prakash Lal per- 
sonally engaged himself in the Burma 
scheme with the knowledge and sanction 
of the Maharaja, and in the hope that the 
Maharaja’s assistance would be prolonged 
and substantial. Both the Maharaja and 
Jai Prakash Lal understood at first that the 
matter in hand was atrial ofthe possibi- 
lity of financial success in a commerical 
undertaking ; for Mr. Finucane had made 
his proposal on this basis, though he had 
mentioned asa political reason the relief 
of the congested population of Bihar. The 
Maharaja, in his long history. evinced no 
inclination to invest his capital in com- 
-mercial enterprises outside his Raj and its 
neighbourhood. The idea may have 
appealed to him of charitable assistance to 
the landless population of his Raj, on whom 
a famine or scarcity must have terrible 
effects: that point was forcibly putin the 
official correspondence. As I have said, the 
Maharaja was anxious to comply with the 
wishes of Government, as far ashe could, 
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Jai Prakash Lal on his part, whilst devoted 
to the Maharaja s interest, had an eye to his 
son’s future. He had committed all his 
savings to the Raj Treasury, and, however, 
he might trust the Maharaja for his own 
future, he foresaw that his son, without 
some effort on his own part, would be 
wholly dependent on the Raj. The Raj 
was a vortex ofintrigu®, but Jai Prakash 
Lal with his ability and experience had ` 
contrived to remain undisturbed in the 
centre. He undoubtedly :took the Burma 
enterprise seriously as to its potentialities, 
but he was not the man to under-estimate 
the value of an experimental period if it 
was obtainable. By December, 1892, Jai 
Prakash Lal, under the pressure of the 
Burma Government, had to make up his 
mind finally that the experimental stage 
was finished, and that he must go forward 
with the scheme or abandon it. From that 
time we see no reserve in his attitude. He 
made it clear to the public, to Government 
and to the Maharaja that he had accepted 
ownership of the land in Burma. After 
finally committing himself by his interview 
with Mr. W. CO, Macpherson at Calcutta and 
his representations to the Burma Govern- 
ment, he realized that any retrocession 
would involve loss of prestige and money. 
He still fancied at that time that the Maha- 
raja would assist anything useful, and so 
would see him through the adventure. But 
he was too optimistic, for the Maharaja's 
opinion was that the experiment had failed. 
All this is extracted from the evidence of 
Messrs. Skrine, Pramatha Nath Chatterji 
and Moti Lal Ghose. Subsequently in 1896 


-Jai Prakash Lal won the grant ; and there- 


after he and his son carried on unaided the 
development of the Burma property. 
Looking at the first period up to De- 
cember, 1882 at the outset we are met 
with a controversy between the parties 
as to Jai Prakash Lal's contribution 
to the expenses of the “Burma party." 
The defendant's learned Counsel has 
laboured much to prove that Jai Prakash 
Lal bore a share, laying stress on the fact 
that he drew Rs. 2,400 from his own funds. 
But this was drawn some days previous to 
his departure, and the plaintiff's sugges- 
tion that he drew the amount for his own 
private expenses has some facts to support 
it. There isnot clear enough evidence to 
decide this petty question. He went back 
to Dumraon when his departure for Burma 
was imminent and drew Rs, 1,000 from the 
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Raj Treasury; and there is a considerable 
amount of evidence that indicates that he or 
Lallu Ram Pande or Debi Prasad obtained 
Rs. 1,500 from a Dr. Macdonald, and this 
money was devoted to the Burma expenses. 
Also one Ram Golam Singh had drawn 
Rs. 200 from the Treasury which was used 
for the samepurpose. There were also cash 
payments. The bills and accounts of the 
Raj show these sums amounting to Rs. 2,771 
` under the budget head “Casual” (Ittifaqia) 
with a note that they were Burma expenses. 
The defendant has given no direct evidence 
in support of his assertion that part of 
the expenditure was made by Jai Prakash 
Lal personally, but has asked us to discard 
that small portion of the plaintiff's account 
which is open to criticism as incomplete. 
In the same breath he has assured us that 
the Maharaja was a generous master who 
paid for the Diwan’s visit to his father-in- 
law at Gwalior a short time before this. 
The matter isnot, as I view this case, one 
that need delay us, for we shall end only in 
surmises with no substantial result. One 
thing wedo knowthat the day before the 
Maharaja made his grant by parwana of 
Rs. 25,000 Jai Prakash Lal in giving his 
instructions by letter to Lallu Ram Pande 
the Manager in Burma as to the opening 
of experimental farms on the property, 
warned his agent that he, Jai Prakash Lal, 
could not afford a rich man’s expenditure. I 
take this to be'part of the res geste at the 
time when Jai Prakash Lal assumed con- 
trol of the enterprise, I am using the words 
ves geste as signifying declarations and 
circumstances which constitute or accom- 
pany and explain the fact or transaction in 
issue, the formulated issues in this par- 
ticular instance being Nos, 3, 4and 5. The 
whole correspondence of the month of May, 
1889, appears to me to be valuable as 
illustrating the motives actuating Jai 
Prakash Lal when he first assumed posses- 
sion. It also explains his mental attitude 
when before that date he sent to Burma 
money from his own funds. Whether he 
recouped this money subsequently in the 
pill for Rs. 2,125 is a matter of controversy, 
which I think, at this distance of time 
cannot be settled.— 

The work was, we see from this corres- 
pondence of May, 1889, at first to consist 
jn experimental farms. Such were Lallu 
Ram Pande’s first instructions, to which 
he answered “Let us make an experiment 
firstin the land.” In directing economy 
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Jai Prakash Lal emphasised the necessity 
for caution, because no doubt there would 
be waste in the “trial”, and he was not a 
rich man. Every word of this correspond- 
ence is important, not (at this stage) as 
showing that Jai Prakash Lal was pro- 
prietor, but as indicating that Jai Prakash 
Lal and Lallu Ram Pande considered that 
they were in possession of the land with a 
view to experiment, the introduction of 
Indian raiyats being deferred till the ex- 
periment was justified. In the following 
September potato seeds were asked for ex- 
periment. In Lallu Ram’s report of the 2nd 
April, 1890, we twice find mention of ex- 
periments, Then in 1891, when the Financial 
Commissioner began to press, Jai Prakash 
Lal wrote to Lallu Ram Pande that he could 
not spend lavishly on the speculation, and 
intended to proceed cautiously. In June, 
1891, Lalluram Pande represented to the 
Deputy Commissioner that “the last two 
years were spent in making experiments 
as to the climatic effects of the locality on 
Biharis and in some similar matter, and no 
actual work was done”; a plea which met 
with a cold reception. However, we are 
considering the mindsof the Maharaja and 
his Diwan, not the minds of others. The 
utmost that the Burma Officials conceded 
that time wasthatthere was a “proposed 
grant’ and “temporary occupation.” The 
latter term appears to have a technical 
meaning in the Revenue Law of Burma, 
involving in certain circumstances a liabi- 
lity to eviction. Then followed the crisis, 
when the Financial Commissioner, prompt- 
ed by the local officials, issued very string- 
ent orders amounting to an ultimatum. Jai 
Prakash Lal at that time, the end of Decem- 
ber, 1892, became seriously alarmed. He 
made personal representations to Mr. W. 
C. Macpherson, Mr. Finucane’s successor, 
and to the Burma Officials; and to the for- 
mer he explained the fact that only 65 
acres had been brought under cultivation 
by contending that his possession was by 
way of “experiment.” 

1 think that these facts establish that Jai 
Prakash Lal up to then regarded the enter- 
prise as atrial or experiment. If we find 
that this was his view, and that it was the 
view also of the Maharaja, wereach a con- 
clusion of great moment, in my opinion; for 
we discover the policy with which the land 
had been obtained and possessed in those 
early years. We findthe reason why the 
money Rs, 25,000 was spent by instalments; 


(93 I. 0, 1926] 


and this fact throws light upon the position 
in 1893 when the Maharaja came to consider 
the experimenta failure. Jaf Prakash Lal, 
on the other hand, had so firm an opinion 
to the contrary that he refused to allow his 
son, the present defendant, tocontinue his 
promising University career, on the ground 
that he, Jai Prakash Lal, was a busy man 
and would not beable to do by himself all 
that was needed tomake the Burma scheme 
a success. At the same time he was torn 
between enthusiasm forthe adventure and 
fear of the great financial burden. I gather 
these facts from the evidence of Father 
Vander Schuren and Mr. Pramatha Nath 
Chatterji. 

Now if we find that the grant of Rs. 25,000 
was, as suggested in the written statement, 
dedicated to an experiment in reclamation 
of the Burma land, another important con- 
clusion is arrived at, which has a bearing 


on the first period (up to December, 1892). 


From contemporary records it would appear 
that in the years following 1889 the pro- 
ject was, for its size, meagrely financed; 
and the remonstrances of Burma Officials 
met with little attention on the part of Jai 
Prakash Lal till the crisis in December, 
1892, when he had to make up his mind. 
If Lam correct in regarding this period as 
one of experiment, it would not be fanciful 
to infer that the person interested would 
in such circumstances be determined not 
to commit himself toa lease till he saw a 
chance of success. It appears to me un- 
reasonable to expect during this experi- 
mental period the same proprietary zeal 
and tenacity on the part of the person in- 
terested as was displayed when the project 
was finally adopted in earnest. During the 
experimental period the desire to possess 
and makethe most of the land in Burma 
would be provisional only. I may here an- 
ticipate a finding at which I shall arrive 
much laterin this judgment andsay that 
during this experimental period the land 
itself was not defined by fixed metes and 
bounds, and in fact the form which the 
lease was to take was yet indeterminate, the 
negotiation continuing long after December, 
1892. 

In January, 1899, little more than six 
months after the parwana assigning 
Rs. 25,000 to the Burma enterprise, the 
Maharaja of Dumraon accompanied by Jai 
Prakash Lal, who was there as the Maha- 
raja’s interpreter, met the Maharaja of Gid- 
hour in the ante room of the reception 


HARIHAR PRASAD SINGH V, KESHO PRASAD SINGH, 


. 597 
Chamber in Government House, Calcutta, 
where Prince Albert Victor was to accord 
interviews to them and other eminent 
noblemen. The Maharaja of Gidhaur has 
deposed to the words of Jai Prakash Lal— 
and he is positive as to the exact words—~ 
“My Maharaja Saheb has taken some lands 
in Burma, why do not you, Sir, also take 
some?” The learned Judge has in its sub- 
stance accepted this evidence, which is the 
recollection of an elderly man of what hap- 
pened on the spur of the moment thirty 
years previously, on an occasion—one 
would think—of great pre-occupation, for 
the conversation wasimmediately interrupt- 
ed by a call of the Maharaja of Dumraon to 
the audience. l 


Even takingthis evidence at its face value, 
I donot find it weighty. The project was at 
that time experimental, and the Maharaja's 
intentions as to the ownership of the pro- 
perty were his own prerogative, when he 
was meeting the expenses. The Diwan, if 
he had said, “I have taken land in Burma 
why don't you?” would have been exclud- 
ing hisown Maharaja from the conversation. 
But there is another consideration, we know 
that the application ‘for land in Burma 
dated the 5th April, 1889, had in its first and 
last paragraphs laid great stress on the de- 
sire fora grant of fifty thousand acres in 
Pyinmana, an adventure far beyond the 
dreams of so small aman as Jai Parkash 
Lal, and possibly reserved in Jai Prakash 
Lal’s mind for the Maharaja. The Cheif 
Commissioner had on that draft application 
written a cautious half promise of this large 
grant. We do not knowwhen the Pyin- 
mana project was finally dropped. It was 
at the time bruited in the newspapers, as 
colonization of Upper Burma (Vol. IX of 
the Paper-Book) and may have reached the 
attention of the Maharaja of Gidhaur. It 
is possible either that the words of Jai 
Prakash Lal referred to Pyinmana or that 
the memory of the Maharaja has mixed 
together in his mind the conversation and 
the rumours of that time. : 


This is, I consider, evidence not of a high 
quality. Icome now to the large body of 
evidence as to “Samad's meeting” in Octo- 
ber, 1890, and the tenants’ meeting in Octo-, 
ber, 1891. The contention of the plaintiff 
is that this evidence shows that at these 
well-attended public functions the Raj was 
given all the credit of the acquisition in 
Burma, and the Diwan only praised for hig 
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good services inthe transaction, that the 
statements to this effect were not corrected 
either by the Maharaja or by Jai Prakash 
Lal and that Jai Prakash Lal himself forti- 
fied the conclusion to be drawn from his 
silence by aiding or countenancing the dis- 
semination in succeeding years of pamph- 
lets containing reports of speeches and ad- 
dresses which embodied those statements. 
. Now I have already suggested that in this 
experimental period one must not expect 
to findin the conduet of any person inter- 
ested the jealous vigilance of proprietorship, 
Thave also attempted to depict the humble 
pretentions, the precarious nature and the 
disproportionate cost of Lallu Ram Pande’s 
early possession in Jaipur. Was this a 
property to attract popular envy in Bihar? 
In such conditions would the person inter- 
ested be disturbed by, and would he after- 
wards remember, such incidental, random, 
inaccurate remarks as “the Raj by the 
Diwan's labours has acquired a lakh of 
bighas for a term of one hundred years 
which in a short time will yield a profit of 
a lakh of rupees for which act of 
loyalty Prince Albert Victor thanked the 
Maharaja Saheb Bahadur?” This exagge- 
rated rumour which in its context appears 
to be casual addition to a laboured thesis— 
the Diwan’s apologia put forward by his 
‘friends was not such as would meet any 
particular calumny of the enemies of the 
Maharaja and his Diwan. I consider that 
the evidence shows that the Maharaja and 
Jai Prakash Lal were in complete unity in 
these skilfully organized efforts to defeat a 
campaign of vilification. That there was a 
serious agitation is indisputable. Raj Raje- 
shwari Prasad Singh, the father of the pre- 
sent plaintiff was a formidable rebel within 
the Dumraon Kaj. A nearest reversioner in 
expectancy is in Mitakshara Society apt tobe 
jealousand interfering when the present male 
owner has no son, and the existence of a 
wife and daughter might not in his opinion 
be an obstruction if females were exclud- 
ed from succession to the Dumraon Raj. 
The Maharaja, however, had in 1889 by 
deed poll given his Maharani the right to 
adopt, repeated in his Will executed in 
December, 1890. Raj Rajeshwari Prasad 
Singh in 1890 headed the Memorial to Gov- 
ernment the effect of which was that the 
Diwan was eating up the Raj, an unjust 
allegation, for the reward which Jai Prakash 
Lal had from the Maharaja constituted only 
a small fraction of the pecuniary benefit 


or anan 
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brought to the Raj by his assiduity and 
ability. Then there were the filthy satires 
of the publication—“A 1 Punch” which no 
doubt by their audacity were attracting 
public attention. On this point at least 
the memory of the witness Mr. SyedSharfud- 
din, whose cousin was the Editer can be 
trusted. So wesee how it came about that 
the Maharaja, aman who vigilently preserv- 
ed his family dignity—took the extreme 
step of expelling Raj Rajeshwari Prasad 
Singh from the quarters he occupied in 
the Raj palace. After he had ineffectually 
tried in January, 1893, to move the Maharaja 
by the intercession of the Munsif of Buxar, 
a stranger but a Brahmin and a Government ` 
Officer, Raj Rajeshwari Prasad Singh gave 
in his submission to the Collector at the 
interview recorded in what is called the 
Skrine Memorandum (February, 1893). Thus 
the rebellion was quelled. At a time in 
December, 1890, when the Memorial might 
have been before the Government in Cal- 
cutta, Jai Prakash Lal sent a telegram 
from Caleutta to Dumraon for all papers 
praising him including the recent speech 
of Abdul Samad. In this time of stress, 
when Jai Prakash Lal, who according to 
Mr. Skrine was ambitious to get from Gov- 
ernment a title, was being publicly vilified 
as rapacious, wasit to be expected that Jai 
Prakash Lal would correct Abdul Samad's 
mis-statement about Burma? The “Al 
Punch” had sneered at the ease with which 
he had swallowed the Burma property, 
would he got out ofhis way to make a public 
pronouncement that the Maharaja was in 
fact in the act of giving him that property ? 
And later, when he was secure from public 
‘attack, andthe progress of affairs was go- 
ing in his favour, would he be careful to 
remember to correct the wrong impressions 
that had existed some years previously ? 
His motive then in disseminating the 
pamphlets was undoubtedly to satisfy his 
own pardonable vanity by publishing the 
elaborate eulogies ae services to the Raj, 
including the speech-of the Maharaja. No 
doubt all this evidericds, does contribute 
some matter to the plaintiff's case, but my 
considered opinion is that when we leave 
this experimental period, the defendant's 
evidence is so one-sided and. so decisive, 
that these meetings and publications seen 
in retrospect appear to be nothing but a 
few isolated facts, which if taken as the 
defendant explains them, fall into line with 


subsequent events, and, if taken as the 
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plaintiff would have us view them, remain 
detached from everything that happened in 
the next 2] years. In all that happened 
after December,. 1892, the defendant has 
very substantialsupport on the issue as to 
beneficial ownership, whilst the plaintiff 
can rely only on a few suggestions labori- 
ously extracted from their context in cer- 
fain documents. 
. The Will of the Maharaja (December, 
1890), appears decisively to exclude the 
theory that he had any intention to assume 
ownership of the Burma property. There 
is a reference to the list of Raj properties 
acquired. We know that there was a list 
of Raj properties kept in the Raj office, 
but it has not been produced. This is, it 
“appears to me, in theabsence of explana- 
tion, only one out of several instances of 
suppression of important documents by the 
plaintiff, 

In December, 1892, Jai Prakash Lal, 
being under pressure from the Burma Gov- 
ernment, announced’ to Government, his 
readiness to proceed seriously with the 
scheme. I have already stated the import- 
antfact that on January Ist, 1893, only 
a meagre balance could have remained out 
of the allotment of Rs. 25,000. Jai Pra- 
kash Lal had at that time a handsome 
credit account in the kothi kalan Bank 
made up of savings from his pay but the 
Bank Books have not been produced and 
we do not know whether the Raj would 
have baen inconvenienced by large with-. 
drawals after the Rewa marriage and gau- 
na expenses. This kothi kalan Bank 
was a department of the Raj administration 
employing the surpuls funds of the Raj 
and other monies in money-lending busi- 
ness, but it was in some respects subsidiary 
to the Raj Treasury. The witnesses Pra- 
matha Nath Chatterji and Moti Lal Ghose, 
whose depositions on this point Lam quite 
prepared to accept, depose that the Maha- 
raja in.about August, 1893, and January, 
1894, respectively informed them thatthe 
Raj Treasury was exhausted. In 1892 Jai 
Prakash Lalhad drawn Rs. 25,000 from the 
kothi kalan and presented it to the Col- 
lector for the Arrah Water Works, a local 
benevolence to which the Maharaja himself 
would have been expected to subscribe 
liberally. That money was not re-paid to him 
till the latter half of 1893. There must, it 
seems to me, have been some financial 
stringency at the time. 


Rai Bahadur. Pramatha Nath Chatterji 
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is a retired Subordinate Judge, who has 
held Government posts of responsibility, 
has received a title, and after his retire- 
ment on pension and at the time of his 
deposition was a First Class Honorary 
Magistrateand Justice of the Peace in Cal- 
cutta. His deposition is coloured with an 
exaggerated idea of his own importance so 
much so, that in cross-exafhination at times 
this elderly gentleman, though a competent 
and honest witness, has been made to 
appear ridiculous, the learned Judge finds 
him “eccentric.” The lengthy cross-ex- 
amination imputes falsehood to the wit- 
ness in respect of every important state- 
ment he utters: but, fortunately for the 
witness, a subsequent scrutiny of the Maha- 
raja’s accounts has shown that the plaintiff 
has mis-directed his Counsel on at least one 
of these matters. The witness stated that 
he rendered personal service to the Maha- 
raja ata bathing festival in August or Sep- 
tember, 1893, at Buxar which is on the 
Ganges close to Dumraon. He was then 
the Munsif of Buxar. It was put to him 
that the Maharaja did not come to Buxar 
at that time and the whole story was 
an invention, and he answered “I say, 
emphatically not.” Afterwards, however, 
the defendant’s learned Counsel was able 
to show us by a reference to page 8292 of 
the Paper-Book that this cross-examination 
was conducted upon untrue instructions. 
Looking at the deposition of Pramatha 
Nath Chatterji and Moti Lal Ghose, the 
Journalist, we see that their cross-examina- 
tions, so far as they touched the facts in 
issue, had only the effect of amplifying in 
detail these witnesses’ statements-in-chief; 
with the additional merit that these ampli- 
fications were elicited in response to 
questions put eximproviso. It is moreover 
noticeable that on the point with which I 
am now dealing the two witnesses told the 
same story. Their cross-examinations went 
largely into the public and private histories 
of these gentlemen, but I can find nothing 
to shake their credit in respect of their con- 
tributions to the material facts of this case. 
Mr. Pramatha Nath Chatterji, when he 
became Munsif of Buxar, found himself 
stationed in the heart of the Dumraon Raj. 
He there saw the present plaintiff's father 
Raj Rajeshwari Prasad Singh heading the 
faction against the Maharaja and his Diwan, 
He was in fact approached at a later date, 
early in 1893, by this gentleman wha com- 
‘plained of his expulsion from the palace and 
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solicited the Munsif’s intervention, His 
grievance was that the Maharaja was wast- 
ingthe Raj with improvident gifts to his 
Diwan; and he included the grant of 
Rs. 25,000 for the Burma enterprise. In 
this connection again the cross-examination 
recklessly describes as falsehood the state- 
ment that Raj Rajeshwari Prasad Singh 
complained of eXpulsion from the Palace; 
and it ismet by the unimpeachable evidence 
of Mr. Skrine who at that time was the 
Collector of the District as well as the 
“Skrine” document. Mr, Pramatha Nath 
Chatterji took upon himself the role of a 
peace-maker and he has described the con- 
versation he had with the Maharaja. He 
probably received some intimation of the 
Maharaja’s annoyance; but the witness, in 
my opinion, characteristically, passes lightly 
over the undignified part of his interview. 

“The Maharaja said many things at first, 
but afterwards everything was smoothed 
down. I had to deal tactfully. Then the 
Maharaja explained the matter. About the 
thikas and mokarraris he said that he had 
‘done nothing extraordinary : what was due 
to the Diwan Saheb he had done, and 
about the pecuniary grant of which Babu 
Raj Rajeshwari Prasad Singh complained, 
he said it was a temporary matter meant 
only to help the Diwan in developing his 
property.” 

This was, asI have said, early in 1893, 
and the evidence works in with that of Mr. 
Skrine read with the Skrine Memorandum 
of the 27th February, 1893, and other 
“Skrine” documents. 

This witness left Buxar in the autumn of 
1893: He deposes that as Munsif he fre- 
quently met Jai Prakash Lalin 1890. The 
latter mentioned in conversation the ex- 
penses and risk of the Burma venture, and 
the pressure of officials, whom, however, he 
wished to please. Healso mentioned that 
he was surrounded by enemies. Three 
years later, in July or August, 1893, just 
before his transfer from Buxar, the witness 
was visited at that place by Jai Prakash 
Lal for a special purpose. Jai Prakash 
Lal told him that the Maharaja’s subsidy 
was almost exhausted: he had expected 
about Rs. 50,000, but the Maharaja was 
obdurate in not granting any further sub- 
vention. He himself had gone to Burma 
when there was strong pressure from 
Government to take settlement of waste 
landin that country. He was trying his 
best to send recruits to Burma, but it was 
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difficult and expensive; and there was 
urgent need of money to prosecute his 
venture. He solicited the Munsif’s inter- 
cession wifh the Maharaja. : 
When this witness pleaded Jai Prakash 
Lal's case before the Maharaja, the latter 
explained that his Treasury was exhausted 
in meeting the heavy costs of marriage and ' 
gauna of his daughter. The Maharaja 


- was under a debt of gratitude to the Diwan | 


for his services but the Burma project was 
not a promising investment, and in all these 
years the Diwan had gained nothing. A 
large sum had been sanctioned to please the 
authorities and help the Diwan, but when 
the venture involved nothing but expenses 
he did not understand why the Diwan 
persisted in it. On the other hand, accord- 
ing to this witness, Jai Prakash Lal's 
opinion was that to go back at this stage 
would result in loss of money and prestige. 
This appears to me to reproduce with 
accuracy the position at that time. The 
Maharaja and Jai Prakash Lal had come to 
differ in their views of the result of the 
experiment. In December, 1892, Jai Pra- 
kash Lal in his interview with Mr. W. C. 
Macpherson took astep only revocable with 
a loss of prestige and money; and now the 
future was burdened with heavy expendi- 
ture. Ashe told Mr. Skrine Jai Prakash 
Lal reckoned on the assistance of the Maha- 
raja in “anything useful.” 
It is interesting to find that Moti Lal 


-Ghose, the Caleutta Journalist, whose inter- 


vention was enlisted or preferred in 
January, 1894, gives a remarkably similar 
account of the Maharaja’s expressed views 
about the speculation, and of his emphatic 
opinion that this was the time for retrench- ' 
ment, He and Pramatha Nath Chatterji 
are supported by the corroboration of 
surrounding facts. As I have observed 
already, the statements of both these wit- 
nesses were extracted from them in cross- 
examination; a remarkable circumstance, 
suggesting the absence of tuition or pre- 
paration. I, therefore, hold that in 1893 
the Maharaja refused further financial 
assistance, and Jai Prakash Lal was to his 
dismay thrown upon his own resources. 
The learned Judge does not believe that 
the Maharaja would condescend to justify 
his conduct to a junior Munsif. But in 
regard to Pramatha Nath Chatterji one 
must remember that he made himself pro- 
minent as a zealous orthodox Brahmin; he 
was a man of education and with all a 
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responsible representative of the British 
Raj within the Dumraon estate. The 
evidence of this witness and of Moti Lal 
Ghose no doubt reveals ‘intrigue and 
tortuous diplomacy, but one must be pre- 
pared: for that at every turn in this chapter 
in the history of an Indian Raj. 

In October, 1893, the Maharaja's Treasury 


gave its last contribution to the Burma. 


scheme; cheque No. 74 for Rs. 500 which 
was adjusted in the following May just 
before the Maharaja’s death. Then follow- 
ed onthe llth December, 1893, the entry 
made by Jai Prakash Lal in his own office 
order book: —“The Maharaja Saheb has 
stopped furnishing the expenses of Burma: 
in future these expenses will be met from 
my purse”. Three other events indicate 
that Jai Prakash Lal was determined to 
risk his prestige in adventure. He was 
called upon, as a title-holder, to submit to 
Government a record of his public services, 
and he mentioned in his answer inter alia 
that he was in possession of land granted 
by the Burma Government. In June, 1893, 
he took the important step of changing the 
formal agreement with his emigrants and 
future tenants. He placed his emigrants’ 
depot in the little town of Dumraon in the 
garden which is property ‘D’ of this suit. 
In 1892 the agreements had been unregister- 
ed, and they left the ownership of the 
Burma property in ambiguity. In 1893 the 
form used was a registered agreement, 
attested by witnesses. The registration 
was effected before the Local Sub-Registrar, 
the witness Satrohan Singh who was an 
intimate friend and kinsman of the Maha- 
raja. The purport of these agreements of 
1893 was that the emigrants undertook to 


go to the grant of the Hon'ble Jai Prakash - 


Lal, Rai Bahadur, C. I. E. of Dumraon, 
which was situate in the Zeyawadi circle, 
District Toungoo Burma, on consideration 
that the expenses shall be borne by the 
said: proprietor, the emigrants acknowledg- 
ing legal liability to the said proprietor if 
they abscond, These agreements were 
numerous. J may pause here to state that 
itis my considered opinion that none of 
this evidence canbe regarded as inadmissi- 
ble. The plaintiff and the defendant both 
rely upon and quote, representations of title 
madein pamphlets, iù business transactions 
and in communications to Government, and 
the whole of these acts constitute a course 
of conduct indicating the intention with 
which Jai Prakash Lal was holding the 
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Burma property. Again the acts quoted 
by the defendant aresuch as indicate the 
improbability that Jai Prakash Lal was by 
dissemination of the pamphlets intentionally 
admitting the Maharaja's title. Lastly all 
these acts of 1893 introduce and explain the 
assumption by Jai Prakash Lal and his son 
of all subsequent expanses in Burma. The 
third act in 1893 to which I am calling 
attention is his submission to the Maharaja, 
of the draft of his evidence to be given 
before the Opium Commission, a document 
containing an unambiguous statement of 
his ownership of the Burma property. 
This draft was received and signed by the 
Maharaja as perused. I have after much 
consideration accepted this exhibit as 
authentic, and I am prepared to accept the 
evidence of Babu Mahanand Sahay. ‘The 
corroboration given to this witness by Mr. 
Brewester, the handwriting Expert and 
several local witnesses, seems to me to show 
that unless it be refuted, Mahanand Sahay’'s 
account of what was, after all, a common 
occurrence in the Maharaja's administration 
of his estate cannot in ordinary reason be 
refused acceptance. 

In 1893 the defendant Harihar Prasad 
was removed by his father from his Uni- 
versity career in order that he should 
manage the Burma property. The corres- 
pondence with Burma contained in Vol. VII 
of the Paper Book exhibits the gradual 
arrival of Harihar Prasad into control of 
the property. Early in 1894, Jai Prakash 
Lal fell ill and went away to Lucknow, but 
the news of the Maharaja’s illness, which 
proved fatal in May, 1894, brought him back 
to his master’s bedside. Then followed an 
immense pre-occupation. Jai Prakash Lal 
as Diwan, executor of the Will and attorney 
of the Maharani, who herself was, as recited 
in her deeds executrix, heiress and legatee, 
had to obtain Probate and make a full state- 
ment of Raj assets. The evidence shows 
that the Maharani was a shrewd domineer- 
ing person: the last thing that could be said 
of her was that she was in the hands of her 
Diwan. 

In 1894, Lallu Ram Pande, stout-hearted as 
he was, had an anxious time. Jai Prakash 
Lal was pre-oscupied with Raj affairs after 
the death of the Maharaja, and he gave 
little thought to Burma, till by Lallu Ram 
Pande’s importunity he was induced in 
October, 1894, to send some money to 
Burma. At that time he had just got 
the Probate accounts through the Qourt. 


602- 


But Lallu Ram Pande was a man ofre- 
sourse: he borrowed small sums and he 
made the most of what he had, in the 
meanwhile sending insistent letters and 
telegrams to Jai Prakash Lal. 

As Ihave said the Maharaja died in May, 
1894, and Jai Prakash Lal and the Maba- 
rani became erecutoy and exeċutrix. The 
Will passed everything in the Dumraon 
Raj to the Maharani for a life-estate, and 
she and her co-executor gave their assent 
to this bequest by the power-of-attorney 
granted by the former to the latter on the 
llth June, 1894. In that document there 
was no mention of the Burma property; nor 
in the Maharani’s subsequent power-of- 
attorney in favour of Mr. Charles Fox of 
the 12th April, 1897. Burma is mentioned 
in the general clauses, but in no proprietary 
connection. The dastur-ul-amal to the 
next Manager (1902) authorised him to 
collect rents appertaining to the Raj, con- 
nected with the District of Bengal, United 
Provinces and Burma, From this the 
learned Judge infers. that the Raj had 
villages in Burma, a finding quite irrecon- 
cilable with the theory of an outstanding 
trust. It isa curious feature of the plaint 
that it asserts that the Raj became pro- 
prietor and had possession through its 
servants and that the present defendant 
set up an adverse claim so late as 1916; 
and in the judgment now under considera- 
tion we have a finding that Jai Prakash 
Lal was in special charge of the Burma 
accounts within the Raj administration. 
After this, when we find in the decree an 
order for a conveyance to the plaintiff of 
the Burma properties, we are left in un- 
certainty as to where the legal title is to 
lie. The learned. Judge’s comment on the 
whole sentence in the dastur-ul-amal is that 
its meaning must be that the Raj had 
villages in Burma as in Bengal and 
the United Provinces. The authenticity 
of this document is left in doubt, for the 
plaintiff did not trouble to produce Mr. 
Sheo Saran Lal or any one acquainted with 
what happened in 1902 in this connection. 
What we do know is that Mr. Sheo Saran 
Lal himself in 1904-1906 sent on to the 
present defendant for disposal three appli- 
cations for posts in Burma on the ground 
- that they were wrongly addressed to the 
Manager of the Dumraon Raj. 

“Now, at the’ end of the century Mr. 


Mylne’s large grant of thirty thousand acres . 
in Burma had become self-supporting and ; 


HARTRAR PRASAD SINGH V, KESHO PRASAD SINGH, 


(93 L ©. 1926] 


profitable. His settlors were recruited from 
the Dumraon Raj and must have been 
numerous. The Zeyawadi grant also was 
drawing largé bodies of emigrants. It 
would not be surprising if those responsi- 
ble for collection of arrears of Raj rents 
kept an eye on tenants who left for Burma. 
It must also in this connection be remem- 
bered that powers-of-attorney from their. 
very nature have regard to possibilities in. 
the future just as much as to facts existing 
at the present moment, The history of the 
relations between the Maharani and Hari-. 
har Prasad from 1898 to 1906 shows that. 
the former regarded the latter with sus- 
picion and hostility. The Maharani made 
continuous efforts to strip Harihar Prasad 
of all insignia, emoluments and property. 
that she could ascribe to the Diwanship, 
and at last in 1906 was suing Harihar Pra- 


‘sad for resumption of the thika leases 
' granted to Jai Prakash -Lal ; but she made 


no claim to the Burma properties. It is to. 
my mind an impossible theory that Harihar 
Prasad was regarded by the Raj adminis- 
tration as Manager of the Burma property 
under the Raj. This is, however, what the 
learned Judge appears to have accepted as 
the explanation of Sheo Saran Lal's conduct. 
in connection with the applications for posts 
in Burma. 

The outstanding facts are that neither 
the Maharaja nor the Maharani, though 
each took an active part in the administra- 
tion of the Raj, ever displayed any interest 
in the progress of the Burma enterprise, or 
ever questioned the acts of Jai Prakash Lal 
or his son; acts which were by no means 
furtive, as I have shown when I described 
the recruitment of Raj tenants, the depdt 
in Dumraon and the registered agreements 
taken from the emigrants. There was also 
the Opium Commission evidence, put be- 
fore the Maharaja. Besides this there is a 
large amount of oral evidence showing 
that Jai Prakash Lal and his son openly 
stood before the public in Dumraon as 
owners of the Burma property. When the 
Maharaja’s Will was proved, inventories 
of Raj properties had to be produced in 
Court, and Burma was omitted. For the 
inventoty of 1894 Jai Prakash Lal was 
largely responsible. The second . inventory 
of July, 1897, was produced after Jai Pra- 
kash’s death, when Mr. Charles Fox was 
the Manager. It is not a replica of the 
first inventory, and must, in my opinion, 
take its own place among the important 
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facts which indicate strongly that the 
Burma property was never included in the 
Raj. Ifind also intrinsic evidence in the 


inventories to support this conclusion, in 


the entry of two sums of money totalling 
Rs. 585-15-0 as owed to the Raj by Lallu 
Ram Pande and Ram Kewal Pande. 

‘These sums were, no doubt, advanced as 
part of the abadi Burma budget grant; 
but they were not in fact certified by a bill 
bearing Jai Prakash Lals signature to 
have been spent in Burma. So, money not 
found to have been spent on. Burma was 
treated as still belonging to the Raj, where- 
‘as money spent on Burma and the money 


in hand and in fact all the Burma assets- 


were omitted from the inventory. This 
fact is in consonance with all that heppen- 
ed in the Maharaja’s lifetime. Money 
spent on Burma was treated as money with 
which the Raj had no further concern. 
The Maharaja, who took periodical accounts 
never, so far as we know, called for the 
Burmaaccounts, but contented himself with 
seeing in the jama kharach how much in 
the aggregate was being taken for abadi 
Burma from the Raj coffers. 

After the Maharaja's death and up to the 
time of the grant of 13th March, 1896, Jai 
Prakash Lal was expending money on the 
Burma venture, After the grant as might 
be expected, money was invested more 
lavishly. Moréover, the property was yield- 
ing a growing profit; which was re-invested 
to a large extent in providing advances for 
implements and necessaries to the settlors, 
advances which were recovered without 
interest. (The learned Judge is in error 
on this point). Except fora few isolated 
acts such asthe acceptance by telegram on 
the 13th March, 1893, of the finally revised 
boundaries of the grant and the power-of- 
attorney authorising Lallu Ram Pande to 
sign the counter-part of the lease on his 
behalf, Jai Prakash Lal in his later years 
took little part in the management of the 
Burma property and left it mostly to his 
son and Lallu Ram Pande. He died in 
February, 1897. At first Harihar Prasad, 
who had much difficulty in recovering his 
father’s money from the kothi kalan Bank, 
had to borrow money for financing Lallu 
Ram Pande. He himself went to Burma 
more than once. After considerable ex- 
penditure, and great difficulty in complying 
with the covenant of the lease which re- 
quired cultivation of one-tenth of the total 
area by the end of the fifth year (1900), 


HARIHAR PRASAD BINGH Y, KESHO PRASAD SINGH. . 


603. 


Harihar Prasad and Lallu Ram - Pande 
brought the property. into q position of 


_ affluence. 


Looking at this history of the fifteen years 
1889 to 1904, any one acquainted with such: 
cases as this expects to find a date at which 
there has been a change in the character of 
possession. But here we, see continuously 
exclusive possession, exclusive control and 
exclusive investment on the part of the 
defendant and his father; and there is not, 
so far as I can see, any act done in connec- 
tion -with the property which bears even a, 
distant resemblance to a concession on the 
part of those in possession that the Burma 
property has any connection with the Dum- 
raon Raj. 

The conclusions at which I arrive are 
that Jai Prakash Lal went to Burma on 
hisown account, was accepted asa private 
capitalist and as such applied in his in- 
dividual capacity for land and was granted 
land, The money spent on the journey to’ 
Burma and on the reclamation of the land- 
up to October, 1893, was all or verynearly all 
Raj money. This was the Maharaja's gift 
in aid of his Diwan’s adventure. He made 
the gift partly to please the Government, 
partly in the hope of benefit to his tenantry, 
but primarily to confer a bounty upon 
his valued Diwan. lf this finding be ac- 
cepted, we have the following chronological 
series of gifts by the Maharaja to Jai Pra- 
kash Lal :— 

In 1875 Radha Prasad Singh was made 
a Raja:a year later Jai Prakash Lal was’ 
granted a mokarrari leasehold. In Jan- 
uary, 1892, the Raja was made a Maharaja: 
a month later Jai Prakash Lal was granted 
more mokarrari leaseholds. In January, 
1888, the Maharaja, was made Knight Com- 
mander of the Indian Empire: five months 
later Jai Prakash Lal was granted still more 
mokarrari leaseholds, On the Ist March, 
1889, the Maharaja was invested with his 
order (K. C. I. E.) at a Durbar in Calcutta; 
on the Ist June Jai Prakash Lal was 
granted Rs. 25,000 for his Burma enterprise. 
and in.September, 1889, he was ‘granted 
some thika leaseholds for a ten years’ term, 
with substantial increase in salary. 

The Maharaja and Jai Prakash Lal at 
first regarded the Burma venture as a 
trial pure and simple. But by 1893, when. 
the grant of Rs. 25,000 was almost exhaust- 
ed, the Maharaja had made up his mind’ 
that the trial was not a success, and that 
no more money of the Raj could be granted, 
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for such a profitless speculation. Jai Pra- 
kash Lal, however, thought otherwise and 
in fact had committed himself to the pro- 
ject by his interview with the Director of 
Agriculture in Calcutta in December, 1892, 
and his representations to the Burma 
authorities, The Maharaja positively refus- 
ed to give Jai Prékash Lal further assist- 
ance, and Jai Prakash Lal announced the 
fact in his own estate office, with the direc- 
tion that in further Burma expenses will be 
met from his private purse. The Maha- 
yaja died in 1894, and the Diwan was exe- 
cutor of his Will as well as Manager of 
the estate. He proceeded to make pay- 
ments for Burma out of his funds, and the 
lease was eventually granted in his name 
and after his death his son treated the 
property as his own by succession. All 
these acts were done openly. As executor 
Jai Prakash Lal could not carry on a 
speculative venture with Raj money, es- 
pecially in view of the Maharaja's express 
prohibition : nor, so far as I can see, ‘was he 
even morally bound to recognise any pro- 
prietary right in the Maharaja and those 
succeeding him, The history of the pro- 
perty, to be found in the letters and other 
documents in Volumes VI and VII of the 
Paper Book, shows that from 1889 up to 
13th March, 1895, there was long course of 
negotiations as to the specific land to be 
demised. The first date on which the 
land (in its nucleus, not in its entirety) 
came to havea definite existence by fixed 
metes and bounds was I think the 17th 
April, 1894, but even after that there were 
changes: moreover, the covenants, embodi- 
ed in the lease of 13th March, 1896, differed 
in most material particulars from what 
Jai Prakash Lal at first applied for. 

My conclusions, so far as the Burma pro- 


perty is concerned, are in effect much the’ 


same as the case presented by the defend- 
ant in his written statement. Reverting to 
the plaintiff's case, I doubt whether even as 


it stands it could be made, in the circum- ` 


stances now proved, the basis of a decree in 
a Court governed by principles of equity. 
Let us assume that there wasthe relationship 
of principal and agent between the Maharaja 
and‘ Jai Prakash Lal in this Burma enter- 
prise at its inception in 1889. Sir Ashutosh 
Mukherjee, in the course of his learned 
argument here on behalf of the respondent, 
stated what authority or mandate he wished 
us to apply to this agency: it was he urged, 
& direction to Jai Prakash Lal to acquire for 
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the Raj in his owniname land to be colonized 
by tenants of the Raj in furtherance of the 
Government colonization scheme; and he 
added that when Jai Prakash Lal in pur- 
suance of the authority applied for and 
acquired land, that land became affected by 
a trust as soon as it had an existence legally 
recognizable by demarcation. If this 
agency be now assumed, we must not omit 
to take into consideration the firmly proved 
facts that in the latter half of 1893, the 
Maharaja notified to Jai Prakash Lal that 
he would spend no more money on the 
speculation, being convinced that the trial 
of the last four years had proved it to be a 
bad investment, whereupon Jai Prakash 
Lal on the lith December, 1893, assumed 
responsibility for the financial burden in 
future, and thereafter he and his son put 
their own money, labour and skill into the 
enterprise, and bore the entire risk of loss. 
These facts are concisely and forcibly 
summarised in paras. 9 and 21 of the written 
statement and in the latter paragraph 
there is a definite plea of estoppel:— 

“For years this defendant and his pre- 
decessor-in-interest have borne the entire 
risk of loss and all responsibilities in 
connection with thesaid speculation, and 
the said Maharani -Beni Prasad Kuari as 
well as the plaintiff with full knowledge of 
all circumstances allowed this defendant 
and his predecessor to act as aforasaid as 
full owners without claiming any interest 
therein; and in such circumstances the 
defendant submits that the plaintiff is 
estopped from alleging or contending that 
the Burma properties did not belong to the 
defendant.” : 

In consequence of this plea the issues 
raised were, — 

“12 (a) Are the allegations made and con- 
tained in para. 21 of the written statement 
of the defendant Rai Bahadur Harihar 
Prasad true? 

“(b) Ifso, is the plaintiff estopped and 
debarred from alleging or contending that 
the said property doesnot belong to the 
defendant”? 

Such an issue as this is usually dealt with 
in treatises of law under the topic “Acgulese- 
ence.” (Halsbury’s Laws of England, Vol. 
XIII, pages 166-168) or “Laches” (Lindley on- 
the Law of Partnership); but,in my opinion, 
it falls within the comprehension of s. 115 
of the Indian Evidence Act. I am assuming 
the existence of an agency, and also assum- 
ing that the plaintiff is the heir.and‘ 
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representative in this matter of Sir Radha 
Prasad Singh Maharaja of Dumraon. On 
the facts taken as proved or assumed I state 
the case thus: — . 

“A authorises B his agent to take up a 
speculative business project, and allots a 
sum of money for an experimental trial 
thereof, When after four years the money 
is exhausted, A refuses to furnish further 
expenses. B instead of relinquishing the 
project—as he might without consequent 
loss to himself or further loss to A proceeds 
with it. After 12 years of heavy expenditure 
of money witha great risk of loss B and 
after his death his son attain success, and 
the adventure becomes profitable. Twelve 
years after this, during which the profits 
have been increasing yearby year. A’s 
heir comes into Court and claims the whole 
property with all past profits minus B's 
capital outlay.” 

lam of opinion that the agency ceased 
in 1893 by the principal's implied detér- 
mination thereof; for I do not see how after 
a principal has refused to indemnify an 
agent in the future ina speculative busi- 
ness committed to that agent, that principal 
can be heard to say thatthe agency sub- 
sisted. Section 207 of the Indian Contract 
Act provides that an agency may be re- 
voked by implication. At any rate the 
agency was determined in this case by the 
principal’s death in May, 1894. After this, 
therefore, there was no fiduciary relation- 
ship subsisting between the parties, so 
far as the,acquisition of the Burma lease- 
hold which took placein 1896 was con- 
cerned. (I have already 
opinion that the duties of Jai Prakash Lal 
as executor did not extend tothe Burma 
enterprise.) The absence ofa fiduciary 
relationship excludes such cases as Clarke 
v. Hari (25) where also, be it noted the 
plaintiff from beginning to end insisted on 
his legal rights, though refusing to counten- 
ance his co-sharer's method of raising the 
requisite capital. There wasin that case 
no intention shown of abandoning the 
undertaking. I am also excluding as quite 
unnecessary for the purpose of this argu- 
ment the English Equity doctrine as to 
state demands. As I said before, this 
question of estoppel can rest on s, 115 of 
the Evidence Act:—When one person has 
by his omission intentionally permitted 
another to believe a thing to be true and to 


(25) (1858) 6 H. L. O. 633; 27 L. J. Oh. 615; 5 Jur, 
< (N, B.) 447; 10 E. R. 1443; 108 R, R. 231, 
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act upon such belief, neither he nor his 
representative shall be allowed in any suit 
between himself and such person or his 
representative to deny the truth of that 
thing. The “thing” in this instance is the 
abandonment by the Maharaja of the 
Burma enterprise; After the 11th December, 
1893,—I choose this date forsake of cer- 
tainty—Jai Prakash Lab considered that 
henceforth he and the Maharaja were 
strangers, sofar as the Burma enterprise 
was concerned; and that belief on the part 
of Jai Prakash Lal, and his son was the 
natural result of the actsand omission of 
the Maharaja and his representatives, 
After excluding the case of Clarke 
v. Hart (25) and cases which were dismissed 
expressly on the ground of stale demand 
such as Sénhouse v. Christian (26) referred 
toin Norway v. Rowe (27), Prendergast v. 
Turton (28) and Clegg v. Edmondson (29), I 


am left with such authorities as Cowell v. > 


Watts (80), Jekyl v. Gilbert (31) and Palmer 
v. Moore (32) which as the learned Editors of 
the Highth Edition of “Lindley on the Law 
of Partnership” observe, are cases not so 
much of laches as of estoppel or agreement 
to release (page 545). These cases show 
abandonment either expressed or clearly 
implied by the acts of partiesand, in my 
opinion, rest upon general principles of law, 
and inno way upon the special Law of 
Partnership. In Cowell v. Watts (30) the 
plaintiff and defendant agreed to take land 
for ‘improving it and letting it upon build- 
ing leases. A long lease was: granted in 
the name of defendant. There was no 
written agreement of partnership. The 
defendant acted quite independently of the 
plaintiff, excluding the plaintiff's cattle 
from the land; he mortgaged it and with 
the proceeds built upon it. The plaintiff 
though aware ofall this did nothing, The 
suit brought after eighteen months was 
dismissed on the ground that the plaintiff 
had by his conduct induced the defendant 
to suppose that the plaintiff had abandoned 
the speculation andthat the defendant had 


(26) (1795) 19 Beav, 356n; 52 E. R. 387n. 
(27) (1812) 19 Ves. Jur. 144; 34 E. R. 472; 12 R. R. 


91. ; 

(28) (1844) 13 L. J, Ch. 268; 8 Jur. 205. 

(29) (1857) 8 De G. M. & G. 787; 26 L. J. Oh, 673; 3 
Jur. (x. 8.) 299; 44 E. R. 593; 114 R. R. 336, 

(30) (1850) 2 H. & Tw. 224; 19 L. J. Oh, 455; 47 E.R, 
1665; 84 R. R. 269. 

(31) Me. Select Qas. Oh, 29, 

(32) (1900) A. ©, 298; 69 L. J. P, O. 6d; 82 L, T, 
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the sole right to the land. In Jekyl v. 
Gilbert (31) two artificers joined ina work, 
and the customer refused to pay. The 
defendant requested the plaintiff to join in 
an action for their dues, but the plaintiff 
refused whereupon the defendant proceeded 
alone for his own dues and obtained a 
verdict. The plaintiff then claimed half of 
the amount recovered, but the Court held 
that he was not entitled to any share of it. 
In Palmer v. Moore (82) a written notice by 
a joint holder of a gold mining lease to his 
co-lessees that he was unable to contribute 
to the joint expenses and that they might 
do as they liked with the lease (which be it 
noted wasin part his own contribution) 
was held to be an abandonment of the 
beneficial interest therein; and- the subse- 
quent working of the mine by one of such 
co-lessees out of his own resources was held 
to be an acceptance of such abandonment. 

“In the first of these three cases there was 
wilful omission and no more; in the last two 
cases there was a definite act of refusal 
more formal in the third case than in the 
second. Inall there was estoppel; in the 
last there was possibly also an agreement to 
release. 


Applying these cases to the present case, 
T find a clear basis for deciding in the 
affirmative issues Nos. 12 (a) and (b) quoted 
above. f 


With regard to the rule in Keech v. 
Sandford (18) it is urged that the land 
taken by Jai Prakash Lal would even after 
the revocation -of his agency in 1893 remain 
in his hands affected with a trust in favour 
of the Maharaja and the grant would 
become trust property asan ingraftment 
thereon. In my judgment even if the 
leasehold property ‘B’ had been claimed by 
the Maharani in 1896, just after it came 
into being, a complete defencecould have 
been made on the ground of abandonment 
and estoppel, resting as now upon the.facts 
(a) the revocation of the agency, involv- 
ing the countermand of a special trust to 
make an experiment in reclaiming certain 
land ‘in Burma ib) the acquisition thereafter 
of the leasehold by Jai Prakash Lal by dint 
of his open expenditure of time, labour and 
skill on the colony. So the rule in Keech v. 
Sandford (13) would not in the circum- 
stances be applicable, 

The question of limitation ‘has to be dis- 
cussed. For this issue I again assume that 
in April, 1889, Jai Prakesh Lal applied for 
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landin Burma as the agent of the Maharaja. 
But I have found that no agency enured 
after the llth December, 1893, or at any 
rateafter the Maharaja's demise in May, 
1894. The property ‘B’ in suitisa lease- 
hold. Till it came into existence on the 13th 
March, 1896, it could not be the subject- 
matter of litigation, and, therefore, limitation 
could not run. When on that date it came 
into existence, no agency was subsisting. 
So itcan never be said that property ‘B' 
was vested in Jai Prakash Lal as an express 
trust. A trust, if any, existed, must have 
arisen out of circumstances other than the 
direct agreement of parties. It must then 
be a constructive trust, not exempt from 
limitation. The adverse possession of Jai 
Prakash Laland his son could commence 
no earlier than the: 13th March, 1896, and. 
at that time would avail against the 
Maharaja only, it would affect the plaintiff's 
interest only from the Maharani’s death in 
1907. The suit was brought in 1917. There 
is, therefore, on these facts and assumptions, 
no bar of limitation. There is no claim in 
respect of the sum of Rs. 27,750so possibly 
it ig unnecessary for me to put on record 
my opinion that sucha claim would be 
barred by Art. 89 of the Limitation Act, 

I find that the suit for Burma property 
fails, firstly, because there is. no cause of 
action, asthe beneficial interest was from 
first to last in Jai Prakash Lal and his son: 
and, secondly, because, even if there was an, 
agency, the facts pleaded and proved by 
the defendant establish anestoppel. As for 
the plaintiffs right to sue, that, being a 
general question, will be considered later. 

1 come now to the question of settlement. 
It appears to me to be proved by the defend- 
ant's own deposition, corroborated as it is 
by the admissions made before witnesses of 
very high credit, Sir Ali Imam, Mr. 
Sachidananda Sinha and Mr. Justice P. R. 
Das, that the plaintiff in a private colloquy 
with the defendant in September, 1914, at 
Dumraon promised not to sue for Burma pro- 
perty.in consideration that the defendant 
should not sue the plaintiff for Rs. 2,21,200 
then owed tothe defendant; thiscontract was 
amplified in November, 1914, at Dumraon 
before Mr. Sinha, when the plaintiff added 
a promise to execute a deed of relinquish- 
ment of claim in the form of Ex. J, in 
which the consideration was expressed to 
be the defendants past services and 
financial aid in the Dumraon Raj adoption 
suit, 5 i 3 
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I felt at first some reluctance to assume 
the responsibility of barring the plaintiff in 
limine ina suit of this natyre, where the 

‘defendant’s, plea rests upon an alleged 
verbal contract. This is not, however, quite 
a fair statement of the matter, for the fact 
is indisputable that the defendant has al- 
lowed the plaintiff's debts to him to be- 
come barred. If the defendant can show 
that this sacrifice is referable to the con- 
tract, the defence is much more forcible 
than a mere verbal bargain. I am now 
satisfied that the defendant’s case is clearly 
defined as to the compromise, and I do not 
see how ib can be held that the evidence 
has been refuted. The defendant has this 
fact in his favour that he committed his 
case to the Court at the earliest possible 
moment, whereas the plaintiff gave his final 
elaborate answer at the last possible 
moment, after having in his Counsel’s cross- 
examination of the defendant and Mr. Sinha 
betrayed the fact that his case was ina 
process of development. The defendant’s 
allegations, however, certainly require 
weighty corroboration. Now Sir Ali Imam, 
Mr. Sinha and Mr. Justice P. R. Das, are 
not only persons of accredited position, out- 
side the range of bias, whose words solemn- 
ly uttered in the witness-box must be 
taken to be governed by conscience and a 
sense of responsibility, but they happen to 
‘be, all three of them, men professionally 
trained to use words with care. So when 
one or otherof them represents what he 
describes as his “impression” of a conver- 
sation at which he was present, he may be 
trusted to be reproducing in words—for 
what itis worth—the record of his own 


sense of sight and hearing. This is all that . 


we can demand of any witness. In this 
sense we are obtaining the witness's “know- 
ledge,” and not a mere opinion. The value 
of these witnesses’ statements is that, if 
they are accepted they show that during 
the period from the September colloquy to 
the Sinha interview in November the minds 
of the parties were continuously ad idem. 
Now what were the conditions in Sep- 
tember, 1914? The plaintiff had the alarm- 
ing Rewa suit hanging over his head; it 
had long been threatened. and was nowa 
reality. Harihar Prasad from his boyhood 
was well-known to the plaintiff and to the 
Maharani of Rewa; for was he not the son 
of the Diwan, and had not even his mar- 
riage been made a concern of the Dumraon 
Raj? By the year 1914 he had become a 
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man of wealth and position. His pecu 
niary assistance in the adoption suit had 
defeated the minor Jang Bahadur, had 
brought the plaintiff to the “gaddi” and 
had staved off the crushing usury of Moti 
Chand. That he made a gift of all this 
money is no one’s case. The defendant 
says that he advancad the money with ‘a 
view to re-payment; the plaintiff maintains 
that it was made up of payments on account 
of the profits of Burma, payments made 
to the knowledge of the defendant as such. 
This contention of the plaintiff, if it were, 
true, would surely have found a prominent 
place, as admission of title, in the plead- 
ings, issues and evidence in respect of the 
Burma claim. But in fact this contention 
first saw the light during the actual hearing 
of this case in 1920. Intrinsica]ly the 
plaintiff's statement is such as to arouse 
surprise and suspicion, for the defendant 
is represented as paying in protracted in- 
stalments lakhs of rupees, knowing that 
each rupee he disbursed was jeopardising 
his title to the Burma property. The 
learned Judge discovers a motive in the 
defendant, to ingratiate himself with the 
plaintiff, he points to the absence of securi- 
ties and ofa written promise of interest. 
Harihar Prasad, the son of Jai Prakash Lal, 
could hardly adopt the attitude of a bazar 
money-lender towards the Maharaja of 
Dumraon. Frequently he used to say; so 
the plaintiff tells us (Page 342), “jo kuch 
ham bane hat reyasat se bane hain” :—-(Re- 
gisgratia sum quod sum). The plaintiff 
himself referred to this admission when 
appealing to the defendant for help, as ‘we . 
see from the deposition of Mr. Justice Das. 
(Page 733). However, we are less concerned 
with the ulterior motive of Harihar Prasad 
than with the question whether.the trans- 
action was in its legal result gratuitous, 
At the time of the contract in September 
1914, the oldest debt Rs. 60,000 was about 
to be barred. The second debt Rs. 70,000 
would be barred after the 26th of Novem- 
ber. It is not unreasonable to suppose that 
Harihar Prasad was becoming importunate, 
If the letter B. Ajodhya is evidence—both 
parties have used it—it shows that before 
March 31st, 1914, the defendant had heen 


-warned by Sheo Narain Ojha first that the 


Maharaja was indignant that a man who 
owed all to the Raj should send a demand 
for re-payment and secondly that the Maha- 
raja’s man of business was hoping to defedt 
the claim by securing delay beyond tha 
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period of limitation. All the defendant's 
attempts to ingratiate himself—adopting 
the learned Judge's view—would be of no 
avail to him if he should be left with a 
bundle of stale debts. On the other hand, 
if Harihar Prasad were to take legal proceed- 
ings, the plaintiff would be threatened with 
embarrassment and, difficulties in his de- 
fence of the Rewa suit. For the plaintiff 
was resisting in thatsuit a demand for the 
appointment of a Receiver in the Dumraon 
Raj. The Maharani of Rewa had in her 
application given as one of her grounds 
for the Receivership the fact that the pre- 
sent plaintiff had incurred a large debt to 
Harihar Prasad and immediately upon this 
application the present plaintiff had sent a 
telegram to the defendant—‘ Please see me 


at once,” and the defendant had answer-, 


ed—“ Will come soon.” The evidence 
that they met at Dumraon very shortly after 
this is overwhelming. Now what answer 
could the plaintiff give in a money suit in 
Court ? Ifhe admitted the debts, he would 
be re-inforcing his adversary’s position. If 
he stated that he was compromising the 
matter bya promise tosue for the Burma 
property, still more strong would be the 
charge of waste brought against him. What 
he ultimately said in his counter-affidavit 
of the 12th November was very cleverly 
. worded, but it could only not-be perjury 
if the compromise alleged by the defend- 
ant had taken place :—for, in my opinion, 
there is no doubt that the sum of 
Rs. 2,21,200 was a loan. . 

From all this it appears to me clear that 
Harihar Prasad had a specially strong posi- 
tion in September, 1914. That the parties 
came to an agreement, each promising not 
to sue, is proved by the plaintiff's admis- 
sions to Sir Syed AliImam, Mr. Sachida- 
nanda Sinha and Mr. Justice Das. Sir Ali 
lmam’s interview must, I think, go into 
October, 1914,in view of the proved move- 
ments of the plaintiff, of Mr. Sinha and 
of Sir Ali Imam, The plaintiff's attempt to 
put it in Jume, 1913, is uncorroborated by 
any witness, and I donot find any circum- 
stances to suggest that Sir Ali Imam at that 
time was interested in the compromise of 
a dispute about Burma on oneside and of 
a claim for payment of debts on the other. 
Moreover, Sir Ali Imam's letter of the 21st 
September, 1914, supports the defendant's 
story. Lastly the plaintiff's version of the 
interview, when wecome to details, is a 
contradiction of Sir Ali Imam's account ; at 
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such a juncture as this I have no hesitation 
ia Dubbing the plaintiff's statement on one 
side. 

As to Mr. Sinha’s evidence there is less 
obscurity for we know the time of his 
interview. Heisa most positive witness, 
in spite of his occasional use ofthe word 
“ impression.” I find in his evidence proof 
that at the commencement of the interview 
the previous September agreement was 
admitted by the parties. Then followed what 
appears to meto be a novation. The old 
contract was—“ A promises not to sue B 
for what Bowes him: B in return pro- 
mises not to sue for certain property in 
the possession of A.” The new contract was 
— A and B agree to regard A's advances 
and servicés as part consideration for B’s 
present promise to execute a deed of re- 
linquishment of claim to the property in 
the possession of A, the deed to be executed . 
after a date fixed by B.” The new agree- 
ment was a contract for valid consideration 
(s. 25 of the Contract Act); and beingthe 
final agreement was quite properly invoked 
in the written statement. Ifthis agreement 
was infact come to between the parties, 
the defendant can, I think, on equitable 
principles urge that thesuit cannot proceed, 
After this substitution of the final agree- 
ment in place of the reciprocal promises 
madein September, the parties came to 
quite separate agreement as to another pro- 
perty, the mokarrari leaseholds. Now the 
mokarrari leaseholds were those granted 
to Jai Prakash Lal by the last Maharaja, 
The plaintiff disputed the defendant's title 
and also the amount of rent, and had refus- 
ed to accept the rent tendered by the de- 
fendant. Mr. Sinha and the defendant state 
that it was agreed that a sum of money 
should be calculated on a certain number 
of rent in arrears and in prospect and to 
this should be added one year’s full profits; 
and the whole sum should be received by 
the plaintiff as consideration for recogni- 
tion of the defendant's title to these mokar- 
rari leaseholds. Mr. Sinha admits that the 
arithmetical calculation, which must, of . 
course, depend on details, was not finally 
settled at the interview. The defendant 
proves conclusively, with the corroboration 
of the Manager of the Bihar Bank, that he 
tendered Rs, 80,000 afew days later for 
settlement ofthis dispute, but the plaintiff 
refused to givea receipt for money. Of 
course the receipt would be most necessary. 
The plaintiff now states that the sum due 
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was not Rs. 80,000 but Rs. 3,20,000 and 
that though nominally the payment was to 

be for settlement of the mokarrari dispute, 
` it was really a payment of neady money 
which was a part of the Burma compromise. 
It is an important fact that both the plaint- 


iff and his witness Thakur Hanuman Singh. 


appear to regard the word “ settlement” as 
meaning, not merely a compromise, but a 
compromise with suchcomplete performance 
that there is nothing more to be done by 
either party. 

It is quite . possible that the Maharaja, 
who is not a lawyer, at that time when the 
debts were becoming barred, imagined that 
the advantage:so gained by limitation of 
suit would enable him to keep in suspense 
his promise in regard to the Burma dispute, 
until all of his demands had been complete- 
ly fulfilled. What Iam suggesting is that 
he arbitrarily refused to carry out the Burma 
compromise because he was not yet satis- 
fied by the defendant on the other matter. 
But-the positionof the Maharaja in this 
respect was indefensible bothin law and 
in conscience. At this period under the 
` Law of Limitation Harihar Prasad’s debts 
were disappearing one by one, and it is 
absurd . to think that either the Maharaja or 
Harihar Prasad understood that the Maha- 
raja could hold up the performance of his 
contract about the Burma dispute in this 
arbitrary fashion. In this matter the defend- 
ant has in his favour the ordinary course 
of human affairs. 

‘ifthe evidence of Mr. Justice Das be read 
from beginning to end it seems clear to me 
that the admission made to him by the 
plaintiff is of very great moment. When 
that admission was made, both the parties 
to the conversation had a first hand know- 
ledge of all that had really happened. Mr. 
` Justice Das had seen part of the money ad- 
vanced by the defendant and he knew 
perfectly well that the advances were loans; 
so also did the Maharaja. The Maharaja 
had just filed his counter-affidavit in the 
Rewa suit, asserting that there were no 
loans existing. It was no surprise, there- 
fore, to the plaintiff that Mr. Justice Das 
taxed the Maharaja with falsehood. The 
latter answered that the matter had been 
completely settled, Hariji having given up 
his claim to the money and the Maharaja 
his claim to the Burma property. I fail to 
see how this admission can be held to be a 
mere incident, casual and accidental. It 
flowed naturally in the course of events and 
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there was no such suddenness in Mr. 
Justice Das’s accusation as would put the 
Maharaja off his guard. It appears to me 
that this explanation of the learned Judge 
doesnot relieve the plaintiff from the res- 
ponsibility of his words, and the admission 
must stand as strong corroboration of the 
defendant's case. The defence expresséd 
in the cross-examination bf Mr. Justice Das’ 
was not that the admission was made with- 
out deliberation, but that the witness and 

‘the plaintiff never met at all between May 
and June, 1912, and September and Octo- 
ber, 1918: a suggestion which was palpably 
untrue and which has been expressly 
abandoned subsequently by the plaintiff. 
‘The whole defence has been a clumsy effort, 
for it leaves undisturbed from its original 
position what on the plaintiff's version 
must be an anachronism, the reference to 
the counter-affidavit in the Rewa suit. 

There are only a few matters which 
remain to be discussed. After the exdmina- 
tion of the defendant the plaintiff produced 
Babu Abinash Chandra Nag, Subordinate 
Judge, who had been Munsif of Buxar in 
1914, as a witness on his side. The subject- 
matter of his evidence was not put to 
Harihar Prasad, consequently he has not 
had an opportunity of giving his own 
version. Now Babu Abinash Chandra Nag’ 
quite truthfully deposed that he interceded 
with the Maharaja just before Christmas 
1914. His letter to the defendant proves 
it. The only question is whether this 
witness is correct in stating that the de-- 
fendant requested him to persuade the 
Maharaja to come ‘to a definite settlement 
about the Burma dispute and added that the 
Maharaja was demanding a big sum of 
money which he was not prepared to pay. 
It is no doubt correct that defendant did: 
mention to Babu Abinash Chandra Nag that 
he was prepared to give the Maharaja his 
assistance in the Rewa suit; there is no 
question that the defendant’s influence with - 
the Rewa Darbar was considerable. Babu 
Abinash Chandra Nag states that the Maha- 
raja admitted that the Burma matter was 
practically settled, but added that Hariji 
would not keep to his promises, so what 
was the use of discussing the matter 
further? The only question is whether 
the witness correctly understood what 
Harihar Prasad told him, for the important 
part of his evidence constitutes an admission 
by Harihar Prasad that the Burma dispute 
was still open, He deposes that after 
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hearing the two parties he concluded that 
a certain amount‘of money was to be paid 
as a condition precedent to the effecting of 
the compromise; he evidently means the 
Burma compromise. He understood also 
that some of the terms had been agreed 
upon between the parties ; but he did not 
understand that any particular term was 
outstanding. Again he says that neither 
Hariji nor the Maharaja referred to any 
previous settlement. It is difficult to un- 
derstand whether this witness had formed 
any clear idea of the position between the 
parties. He admits that he had no idea 
whether only a small matter was out- 
standing or whether there was variance on 
substantial matters, and he had not the 
slightest notion at what stage the dispute 
was. He did not know that either Rs. 80,000 
or Rs, 1,20,000 was to be paid by Hariji to 
the Maharaja in connection with any dis- 
pute, nor did he know that the mokarrari 
matter was in any way mixed up with the 
dispute. . It is quite clear, therefore, either 
that he had not informed himself as to the 
position, or that he has forgotten a great 
deal, For even the plaintiff concedes that 
the mokarrarit matter—whether. real or a 
mere pretence was one of the disputes 
between the parties. This witness’s evi- 
dence appears to me to be unacceptable on 
account of its vagueness. 

I do not see how the plaintiff can be 
allowed to fix the defendant with responsi- 
bility for the acts of Sheo Narain Ojha in 
April and May, 1915. No doubt the Ojha 
was a well-wisher of both parties, and no 
doubt he had received pay of gifts from 
both parties. He appears to have taken 
such an intense interest in the matter, that 
later he took a vow and becamean agnihotri, 
but his benevolence appears to have been 
officious. At any rate there is not the 
slightest evidence to show that the transac- 
tion of the 16th May, 1915, when the Ojha 
. took the Burma bills, was a transaction made 
at the instance of or with thecountenanceof 
the defendant. At the foot of the receipt the 
Ojha wrote that the bills would be returned 
if the parties failed to come to settlement. 
The words are not settlement of the Burma 
dispute. He used the word “suleh,” which 
means “peace.” and, as I have stated before, 
the plaintiff and Thakur Hanuman Singh 
both understood by this the state of affairs 
when each party to a dispute has co.aplete- 
ly performed what the other finally has 
gome to demand, Thedocument Ex, 1835 
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does not, therefore, prove in any sense that 
the Burma matter had not been compro- 
mised. I hold that the plaintiff's suit is 
barred on the equitable ground that he 
for consideration made a promise to relin- 
quish his claim to the Burma property. 
Icome now to the claim to the house 
and garden in Dumraon, properties C and 
D of the plaint. C is the house which Jai 
Prakash Lal lived in for nearly thirty years 
and after him his son the defendant occupied 
for twenty years, The garden which is ex- 
tensive and has a few residential houses 
has been in their possession also for about 
fifty years. We do not infact know when 
Jai Prakash’s possession commenced; the 
period is possibly longer. In regard to 
the house no one, so far as we know, ever 
before the institution of this suit—disput- 
ed the title of the defendant or his father. 
So far as the garden is concerned the Court 
of Wards, it seems, made a claim, the pur- 
port of which is not ascertained, in 191), 
but no one before or since then demanded 
possession. The claim was made in the 
Survey and Settlement, and the garden 
was entered in the record as landlord's 
uncultivated land in the possession of 
Haribar Prasad. In this connection two 
facts are noticeable. The Maharani in her 
long period of displeasure with Harihar 
Prasad from 1898 to 1906, during which her 
mind was set upon recovering all that 
Harihar Prasad had inherited as appanages 
of the Diwanship never claimed these pro- 
perties and the plaintiff in the long course 


‘of his attempts to get ready money out of 


Harihar Prasad in return for relinquish- 
ment of claim, never advanced aclaim to 
these properties. Itis perhaps significant 
that had they not been claimed-in the pre- 
sent case, the suit must have been brought 
in Burma. 

The learned Judge has dealt with these 
properties C and D together. He has 
calculated on the exhibited accounts that 
the Raj spent money on these properties up 
to 1889 when (with the exception of some 
small sums spent up to 1892 on the garden) 
the Raj ceased to pay ouf money. Those 
years 1889 to 1892 were, itis to be noted, 
the period when the Maharaja took notice 
of Jai Prakash Lal’s complaint that his pay 
was not sufficient for his expenses and 
granted him an increase by means of thika 
leases. This is to be seen in the parwana 
of that time to be quoted presently. Now 
if as the learned Judge finds, this was all 
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property held ex officio from the Raj why 
after 1889 should Jai Prakash Lal and his 
son continue to spend -money on ib. 
learned Judge finds that the present de- 
fendant had no right to continue to live in 
“the house after the office of Diwan was 
abolished, and could not acquire any title 
by spending money on the house. The 
second part of this proposition evidently 
depends on the first; but on behalf of the 
plaintiff it has never been urged that the 
defendant had no right at all and was a 
trespasser. Permissive possession has been 
expressly alleged in argument as regards 
the defendant's possession since the ces- 
sation of the Diwan's office. Nor does the 
plaint go so far as this; defendant is in the 
further particulars of the plaint described as 
a trustee in respect of these properties, a 
trustee who in 1916 turned hostile to the 
plaintiff. It is difficult to know where we 
are, when we have according to the plaint a 
trust from the first, according to the judg- 
ment a trespass since 1899, and according 
tothe argument permissive occupation up 
to 1916. Then the question arises, what, 
after the learned Judge has decided about 
the house, is his decision as to the garden? 
The two properties have separate descrip- 


tion and separate grounds of claim in the. 


plaint. The learned Judge has mixed up 
the expenditure on both, and when he comes 
to his decision has inadvertently dealt only 
with the house. It is possible that the 
plaintiff's Counsel represented the ‘house 
and garden as one property, though they 
are geographically and historically separate. 
The two matters have been separately argu- 
ed in this Court. 
Ido not propose to go into details. The 
evidence ‘as to the house hasthe following 
_ features: (1) It is clear that the earliest evi- 
denceof all (1867) showsthat Jai Prakash Lal 
was ‘in possession of a house in Uttartola, 
a part of Dumraon in which the house in 
dispute in this is described as situate. (2) 
The earliest purchase of house site is evi- 
denced by a title-deed of 1872 produved by 
the-defendant; judging from all outward 
appearances, this was Jai Prakash Lal's own 
purchase, (3) The boundaries stated in this 
deed indicate that on the south of the pur- 
chased land the purchaser had his house 
and yard, This suggests that the house of 
1867 was that house. (4) The purchases 


l . proved to have been made by the Raj con- 


tribute a very small area to the whole exist- 
jog site, (5) The Raj undoubtedly con- 
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bit 
tributed large sums to the costs of build- 
ing. (6) Bat all Raj expenditure ceased in 
1889.. (7) After 1889 there was a very-much 
larger expenditure onthe part of Jai Pra- 
kash Lal and his son. The defendant's 
Counsel has been able to construct from the 
documents a conjectural plan of the whole 
existing house, showing a nucleus, the 
house of 1867, increasing north and south 
with the various acquisitions, most of which 
were made at the expense of the defendant. 
He has, no doubt, failed to locate the houses 
of Gobardhan Teli and Hyder Durzi, but 
these are minute areas which may have 
been needed for lanes. On the plaintiff's 
part no alternative plan has been propound- 
ed. The defendant's conjectural plan is 
prima facie acceptable and the fact that 
it has not been refuted or an alternative 
plan propounded is a clear indication of 
the vagueness of the plaintiff's claim. When 
we go back to the time of the first addi- 
tions to the nucleus of the house we are 
ina period long before Jai Prakash Lal 
was important enough to be given a house 
of his own either for the peformance of 
his duties or the maintenance of his dignity. 
Just a3 the plaintiff has regarded the now 
opulent Burma property as having been 
in the year 1889 a property on which the 
Maharaja would cast glances of commer- 
cial appreciation, so with the same error 
of vision, or lack ofimagination, the .Diwan’s 
house and garden, as they were called in 
1897, are regarded in the plaint as the 
Diwan’s house and garden in 1872, At 
that date there was a Manager of the Raj, 
and Jai Prakash Lal had just ceased to be 
a struggling clerk drawing Rs. 80 a month 
and had become the muntazim on Rs. 300 a 
month. The Raj made contributions to the 
construction of the house, but so it did in 
the case of others. The intention of the 
Maharaja Sir Radha Prasad Singh must be 
judged from facts, and, in my opinion, all 
the facts indicate a gift and nothing else. 
Otherwise surely there would have been a 
claimin May, 1899, when tha Maharani in 
her parwana ordained that the title and 
dignity of the Diwan of the Dumraon Raj 
were in abeyance and all outward signs 
of that dignity were thenceforth removed 
from Harihar Prasad. 

The defendant's case as to the garden also 
isa strong one. : Here again Jai Prakash 
Lal has a nucleus of his owh, , Three small 
plots were added at the expense of the Raj, 
but they are not located, The Raj madg 


19 ; 
contributions to the cost of building houses 
inthe garden and even after 1889 up to 
1892 we find some payments. I refer once 
again to the parwanas of 1889 and 1892 
(pages 2184, 2208 and 2212 of Volume V) 
which show plainly the knowledge of the 
Maharaja that the Diwan was unable to 
meet the expenses of his office. It’ would 
appear from these” documents ‘that up to 
then Jai Prakash Lal had been kept on an 
inadequate salary: and had to depend on 

„gifts from the Maharaja. This unsatisfac- 
tory arrangement has had the result of fur- 
nishing materials for the present plaintiff's 
claim. As in respect of the house so in 
respect of the garden the defendant can 
show title-deeds exhibiting his own acqui- 
sitions. There is also some evidence—I do 
not say decisive evidence—that the defend- 
ant hasa jagir. Irefer to the road-cess 
return of 1900-1903, But I am not concern- 
ed, as the facts stand, with the nature of the 
defendant's tenancy for that burden has not 
yet descended upon his shoulders. He is, 
I think it is clear, a tenant of the Dumraon 
Raj, but the question is whether the plaint- 
iff has a right to immediate possession. 
The plaintiff must show a better title to pos- 
session than the defendant but he has so 
far as I can see done no more than show the 
relationship of landlord and tenant. The 
defendant has proved that he has held some 
of the land on the plaintiff’s property con- 
tinuously for at least 50 years; and that to 
the nucleus of land the plaintiff's predeces- 
sor contributed small addition up to a cer- 
tain date 25 years or more before the insti- 
tution of this suit. Since then there has 
been undisturbed possession by the defend- 
ant. In my opinion the plaintiff has 
failed to show a right to eject the defend- 
ant, Pa 

In respect of both properties there are 
the same negative arguments, much the 

game as in the Burma case; omissions from 
the Will and the Probate inventory, and the 
non-production of the Raj Office list of Raj 
properties. . In the case of the garden, all 
the defendant’s evidence, inimy opinion, re- 
futes the idea of wrongful or merely per- 
missive possession, and so deprives the 

Record of Rights ofits initial authority. 
I hold that the plaintiff has not proved his 
claim, but without prejudice tofurther ques- 
tion whether these tenancies are subject to 
payment of rent. 

One issueremains to be discusssed, whe- 
ther the plaintiff has aright tosue, I find 
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evidence that the plaintiff is. the gaddina- 
shin in possession, recognised by the Courts 
and by Government, and so is prima facie in 


a legal position to claim possession of all - 


properties appertaining to the Dumraon 
Raj. Lam using this term “Dumraon Raj 
in the sense of the elaborate definition in- 
volved in the first three paragraphs of the 
Will of Maharaja Sir Radha Prasad Singh. 
The claim in the plaint is based on the as- 
sertion that the properties in suit were 
acquired for the Raj by the last Maharaja, 
and possessed by him as Raj properties. 
This is a clear statement of accretion. But 
I find no satisfactory evidence that the 
Maharaja intended to amalgamate the pro- 
perty with the Dumraon Raj—apart from the 
question whether he acquired it at all. 
This link in the plaintiff's claim is missing, 
more especially in the case of the Burma 
property. The plaintiff in this respect has 
not shown aright of action. 

In my opinion the appeal should be 
decreed with full costs of both Courts. 

Z. K, Appeal allowed. 
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the father does not vest in the Official Assignee the 
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of paying the just debts of the father which the sons 
are under a pious obligation to discharge. [p. 615, col. 2.] 
[Case-law discussed.] 
in the event of a partition suit against a father by 
sons for division of the joint family property provision 
must first be made for all debts due by the joint 
family as such including debts due by the father 
[p 617, col, 1.) - : ; pana 


vereme 


a A 


[93 £. 0. 1926] 


trict Judge, Delhi, dated the 13th April 
1916. 

Bakshi Tek Chand and Lala Mool Chand, 
R. S., for the Appellants. < 

Lala Moti Sagar, R. B., for Mr. C. Bevan 
Petman, Mr. M. S. Bhagat, Lala Sardha 
Ram, R.S., and Mr. Shamair Chand, for 
the Respondents. 

JUDGMENT.—On the 5th April 1913 
Rai Bahadur Sri Kishan Dass of Delhi mort- 
gaged to the Bank of Upper India the im- 
moveable property detailed in list 1 on page 
9 of the printed paper-book. He acted- both 
for himself and as guardian of his two sons, 
Sat Narain’ and Sada Nand then minors. 
On 26th September 1913 Sri Kishan Dass 
was adjudicated insolvent by the High 
Court of Bombay under Presidency Towns 
Insolvency Act, On the 14th April 1914 
the Bank brought a suit at Delhi for 
realisation of the mortgage-debt of 
Rs. 4,64,021-15-8 by sale of the mortgage 
property. The defendants were Sri Kishan 
Dass, his sons and the Official Assignee. On 
2nd October 1914 the sons through a next 

‘friend sued the Bank, the Official Assignee, 
and their father for-a declaration that their 
share in the mortgaged property was one 
half and that the mortgage was not binding 
on them, and for an injunction to stop the 
sale of the property by the Official Assignee. 

On the llth January 1915 the same minors 
brought a second suit for portion of their 
share (described as one-half) in the whole 
of the joint family property, including the 
mortgaged properties, against their father, 
the Official Assignee, the Bank and various 
purchasers of various items of property from 
the Official Assignee. It is with this suit 
that we aredirectly concerned and our judg- 
ment will also dispose of the appeal in the 
declaratory suit. ae 

All three suits were tried by the District 
Judge, Delhi. Issues were framed in all 
three, but decision of the other two was 
postponed for that of the partition suit. 

In the partition suit it was held firstly that 
the property was ancestral or purchased with 
the profits of the ancestral banking business 
and, therefore, co-parcenary and that the 
sons’ share was, as claimed, one half: Second- 
ly that the adjudication order in insolvency 
against Sri Kishan did not operate to make 
the plaintiffs insolvents, but did_operate to 

` invest the disposing power of Sri Kishan 

Dass, as regards tlie co-parcenary property, 

in the Official Assignee, and that the onus 
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was on the plaintiff to avoid transfers made 
by the Official Assignee for the purpose of 
discharging the liabilities of the family firm 
by showing that the debts discharged were 
illegal or immoral, thirdly that the debts 
due to unsecured creditors specified in a 
schedule filed by Sri Kishan Dass in the 
Insolvency Court, amoupting to Rs. 11,83,825 
were such for which the plaintiffs as Hindu 
sons could not escape liability, fourthly 
that none of the purchases was invalid for 
want of consideration, fifthly that there was 
nothing illegal about the sales by the Offi- 
cial Assignee of agricultural land and sixth- 
ly, on the question whether the plaintiffs 
were bound by the mortgage’ debt to the 
Bank of Upper ladia, that the Bank loans 
were taken for perfectly legitimate purposes 
and were employed in the discharge of 
antecedent debts and that the plaintiffs 
could not escape the necessity of discharg- 
ing the debt. On these findings the suit 
was dismissed by order dated the 13th April 
1916. At the time that the suit was insti- 
tuted the major portion, but not the whole 
of the joint family property, had been 
sold by the Official Assignee. 

On the same date, 13th April 1916, the 
declaratory suit was dismissed as a neces- 
sary consequence of the judgment in the 
partition suit. 


The Bank suit was disposed of on 17th 
April 1916. There originally had been con- 
tention between the plaintiff Bank and the 
defendant Official Assignee, and issues 
were struck on the disputed points. Later 
on the sons of Sri Kishan Dass came in with 


` 


pleading that the debts due by their father - 


to the Bank were not for their benefit or for 
family necessity and were illegal and im- 
moral, and that any decree passed should 
not be against the mortgaged property but 
should be purely personal against Sri 
Kishan Das. These pleas were traversed 
by the plaintiffs and afterwards the suit was 
suspended pending the decision in the 
partition suit. On the 24th April 1916 the 
Official Assignee confessed judgment, and 
it was held that against the sons of Sri 
Kishan Das the suit was res judicata on 
the finding in the partition suit that they 
were bound by the mortgage debt to the 
Bank. Judgment was given for the amount 
claimed with interest at 7 per cent. per 
annum up to the date of realisation and 
costs against the estate of the insolvent in 
the “hands of the Official Assignee, Bom- 
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bay”, the learned Judge observing that 
since the estate has already been sold in 
the insolvency proceedings a sale decree 
would be meaningless. Sada Nand and 
Sat Narain, the sons Sri Kishan Das, 
appealed against the decree to this Court 
but their appeal (No. 2172 of 1916) had been 
dismissed in ee 

The same persons havealso appealedin the 
declaratory suit (Appeal No. 2171 of 1916) 
and in the partition suit (Appeal No. 2173 
of 1916) and our judgment deals with these 
two appeals, but for all practical purposes 
the declaratory appeal has merged in the 
partition appeal and our findings will be 
pronounced on the record of that case. 


It is admitted for the appellants that the 
detree against them in the mortgage suit 
is final that they are bound by the mort- 
gage and that the debt to the Bank secured 
by the mortgage is neither illegal nor im- 
moral. The main question for decision ig 
the position in law of the Official Assignee 
in his dealings with the joint family pro- 
perty, including the sons’ share; the major 
portion of which property, as already stated, 
he has transferred by sale to various auc- 
tion purchasers, 

Before coming to direct discussion of this 
question we must dispose of the individual 
case of one of these purchasers, Ghulam 
Mohy-ud-Din Khan, respondent No. 12, to 
whom the Official Assignee sold for 
Rs. 41,000 lot No. 19 in list 2 filed with the 
plaint (page 11 of the printed record) which 
specifies property in suit other than that 
mortgaged with the Bank, 


On the 4th October 1920 an application 
was presented by the plaintiffs stating that 
Ghulam Mohy-ud-Din Khan was dead and 
praying that his legal representatives be 
substituted for him on the record. The 
affidavit attached admitted that death had 
occurred more than six months previously. 
The application was granted subject to, all 

ust exceptions. The legal representatives 

ave now presented an affidavit that death 
took place on 20th March, 1918, and this has 
not been contradicted. We hold that the 
appeal against Ghulam Mohy-ud-Din has 
abated and that the application of 4th 
December, 1920, if treated as one to set aside 
the abatement, should have been put in 
- within 60 days of the abatement, which took 

place automatically six months after death 
and that.it is out of time. After hearing 
arguments on the question of extension 
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of time under s. 5 of the Limitation Act, 
we have decided that no good cause has 
been shown, and we reject the application. 
The representatives of Ghulam Mohy-ud- 
Din will have their costs of the proceeding. 

A preliminary objection by Mr. Bhagat 
for one of the respondents that this abate- 
ment necessitates the dismissal of the whole 
appeal we hold to be without force, The 
inference sought to be drawn from cases 
where suits for partial partition have been 
dismissed are fallacious, Here the whole 
property was included in the suit, and all 
that has occurred is that in the course of 
the suit the plaintiffs have lost their right 
to pursue their remedy in respect of 4 
certain distinct portion of that...property. 


Yet another preliminary objection must 
be disposed of, which, however, is directly 
concerned with the main point of. dispute. 
The sons of Kishan Das were plaintiffs in 
another suit in which they claimed to pre- 
empt certain house property as owners of 
a contiguous and dominant tenement. The 
defence was that on their father’s insolvency 
their share of the joint family property 
vested in the. Official Assignee and they 


“ceased to be owners for purposes of the 


Punjab Pre-emption Act. The District 
Judge decreed their claim, and, on appeal 
by the vendees to the High Court, the ques- 
tion was referred toa Full Bench whether 
an order of adjudication against a father 
vests in the Official Assignee his sons’ 
interest in the joint family property. At 
the first hearing before the Full ‘Bench an 
Advocate representing the Bank in the 
present litigation made a request that the 
parties to it should be given an opportunity 
of being heard on the point referred since 
the decision would also affect these appeals. 
The Full Bench directed “that the hearing 
of the aforesaid appeals be expedited and 
that notices issued to the parties interested 
therein requiring them to appear and argue 
the question referred to the Full Bench”. 
Accordingly Counsel for the Bank appeared 
and was heard by the Full Bench, The 
judgment delivered is printed as Bihari 
Laly. Sat Narain (1), and answered “the 
question referred to the Full Bench in the 
affirmative” and on the record of the present 
appeal, No. 2173, was placed an order signed 
by two out of the three Judges who com- 
posed the Full Bench in the following 


(1) 69 Ind. Cas, 486; 3 L, 329; A. I, R. 1923 Lah. 
1 (F. B.). 
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No. 2134 of 1915”, 

The pre-emption appeal wag decided in 
accordance with the Full Bench judgment 
against the sons ofSri Krishan Das and they 
appealed to His Majesty in Council. The 
appeal was accepted and their Lordships 
of the Judicial Committee held that it was 
not the intention of the Presidency Towns 
Insolvency Act that on the insolvency of a 
father the joint property of his family 
should at once vest in the assignee. We 
shall return presently to their Lordships’ 
judgment which was delivered on 24th Oc- 
tober 1924 and is published as Sat Narain 
v. Behari Lal (2). What we are concerned 
with immediately is a contention by the 
respondents before us that the order signed 
by the two Judges referred to above is a 
judgment disposing of this appeal in part, 
which has not been appealed from to the 
Privy Council and decides finally so far as 
this Court is concerned, that the whole of 
the joint property including the sons’ share 
vested in the Official Assignee, Bombay: 

Subsequently to the Full Bench decision 
on 19th July 1922 the present appeals and 
Appeal No. 2172 came up for decision before 
another Bench of two Judges and. an appli- 
cation was presented on behalf of the appel- 
lants for the faking of fresh evidence on 
Commission, which was granted. The pre-‘ 
sent contention was not raised upon that 
occasion, and in our opinion it is based 
upon a misconception of the function per- 
formed by the Full Bench. In another 
appeal the Full Bench was asked for a rul- 
ing on an abstract question of law to guide 
the Division Bench charged with the duty 
of deciding that appeal. The parties to 
our appeals being interested in the same 
abstract question, were allowed to appear 
and argue the question, but there is no 
reason to hold from that fact that contrary 
to the ordinary practice of the Court, those 
appeals were before the Full Bench for the 
determination of any issue or ground of 
appeal peculiar to them. The judgment 
of the Full Bench, was in the nature of an 
‘opinion intended for our guidance, as well 
as for that of the other Bench and one 
which would have been binding upon us, 
had it not subsequently been reviewed and 


(2) 84 Ind. Cas. 883; 6 L. 1; 47 M. L. J. 857; 10 O. 
& A.L. R. 1332; A. L R. 1925 P. ©. 18; (1925) M. W. 
N. 1; 23 A. L. J. 85; L. R. 6 A. (P. CJI; 26 P. L. R. 
81; 27 Bom. L. R. 135; 21 L. W. 375; LI.. C. 500; 1 0, 
W, N. 916; 29 O, W. N. 797; 52 I. A. 22 (P. C). 
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altered by a higher authority in the other 
appeal. As matters have turned out, .the 
decision of their Lordships of the Privy 
Council has superseded it as the authorita- 
tive pronouncement which we are to apply: 
to the question of what vested in the Official 
Assignee on the adjudication of Sri Kishan . 
Dass as an insolvent.. We overrule the: 
objection that the Full Bench has passed 
orders actually deciding this part of the 
appeals before us. 


The Privy Council judgment is conclusive 
in favour of the appellants that the adjudi- 
cation order did not immediately vest in 
the Official Assignee by virtue of their 
father's insolvency their interest in the 
joint family property. The case for the 
respondents now is that under s. 52 (2) (b) 
of the Presidency Towns Insolvency Act, 
the Official Assignee had the right to sell 
that...interest for-the purpose of paying 
debts which the appellants as Hindu sons 
were under a pious obligation to discharge. 

We have not permitted Mr. Tek Chand, 
the appellants’ learned Advocate, to argue 
that, in transacting the sales made by him, 
the Official Assignee did not purport to sell 
the whole property including the sons’ in- 
terest. This point was not taken in the 
memorandum of appeal and it could and 
should have been taken if the appellants 
had intended to rely upon it. 


Under s. 17 of the Presidency Towns 
Insolvency Act when a person becomes 
insolvent his “property wherever situate” 
vests in the Official Assignee and becomes 
divisible among the creditors. The first 
part of s. 52 of the same Act states that the 
property of an insolvent divisible among his 
creditors is referred to in the Act as the 
property of the insolvent and specifies 
certain exemptions. Section 52 (2) runs as 
follows:— | 

“Subject as aforesaid, the property of the 
insolvent shall comprise the following parti- 
culars, namely:— 

(a) All such property as may belong to or 
be vested in the insolvent at the commence- 
ment of the insolvency or may be acquired 
by or devolve on him before his discharge: 

(b) The capacity to exercise and to take 
proceedings for exercising all such powers 
in or over orin respect of property as might 
have been exercised by the insolvent for 
his own benefit at the commencement of 
his insolvency or before his discharge.” 

Section 2 is the definition section of the 
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Act and regarding the word “property” it 
says: 

“2. In this Act, unless there is anything 
repugnant in the subject or context 

(e) ‘Property’ includes any property over 
which or the profits of which any person 
has a disposing power which he may exer- 
cise for his own benefit.” 

The Full Bench judgment [Behari Lal v. 
Sat Narain (1)] held that in consequence of 
this definition the power of a Hindu father 
to sell joint property and utilise the proceeds 
for the payment of his debts converted the 
whole joint property on his insolvency into. 
property of the insolvent within the mean- 
ingofs. 17 of the Act. Their Lordships of 
the Judicial Committee said in effect :— 
“Now, there is something in the subject and 
context repugnant to this interpretation. 
.. The father's power to dispose of the joint 
property is not absolute, but conditional on 
his having debts which are liable to be 
satisfied out of that property; and s. 2 seems 
to contemplate an absolute and uncondi- 
tional power of disposal....It is difficult to 
reconcile the provision of s, 52 (2) (b) with 
the proposition that the property itself 
vests in the assignee”. This is as far as 
their decision went. The question before 
them was whether for purposes of pre-emp-. 
tion, a son ceases to be an ‘ owner’ of joint 
family property immediately on his father 
becoming insolvent, and they answered 
in the negative. They did not require to 
and did not examine the scope of s. 52 (2) 
(b). In regard to it they made in passing, 
two other observations in addition to the 
one referred to above, firstly, that the power 
to obtain a portion of the joint family pro- 
-perty was a power which the Official As- 
signee might have exercised under s. 52 (2) 
(b) and, secondly, the following at the con- 
clusion of their judgment :— 

“Tt may be that under the provisions of 
s, 92 or in some other way that property 
(i.e. the joint family property) may in a 
proper case be made available for payment 
of the father's just debts; but it is quite 
a different thing to say that by virtue of 
his insolvency alone it vests in the assignee 
and no such provision should be read into 
the Act.” 


Their Lordships also stated in their judg- 
ment that the question before them was to 
be decided on the wording of the Pre- 
sidency Towns Insolvency Act and on that 
Act alone. Applying this method we hold 
on what we conceive to be the plain terms 
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of ss. 17 and 52 (2) (b) that when at the com- 
mencement of his insolvency a father has the 
power to enforce by sale of the whole joint 
family estate} the pious obligation of his 
sons to discharge outof their interest his 
then existing untainted antecedent debts, 
the capacity to exercise that power for the 
benefit of the insolvent vests in the Receiver 
after adjudication, whatever may be the 
technical effect of the adjudication upon : 
the co-parcenary in its other aspects. 

The observation of their Lordships of the 
Privy Council that the words in s,2 “ dis- 
posing power” must be taken to mean an 
absolute and unconditional power of dispos- 
alappears to us tohave no connection with 
the interpretation of s. 52 (2) (b). Wehave 

‘been asked on the strength of that observa- 
tion toread the word “property” in s. 52 
(2) (b) as though it were “ property over 
which or the profits of which the insolvent 
has an absolute and unconditional disposing 
power which he can exercise for his own 
benefit”. In the first place, however, s., 2 
does not contain exhaustive definition of 
the word property. Secondly the words in 
s. 2 are “any person” and not “the 
insolvent’. Thirdly, if so continued, s. 52 
(2) (b) ‘would become a mere redundant re- 
petition of $. 52 (2) (b), since all property 
over which the insolvent has an absolute 

«and unconditional disposing power which he 
may exercise for his own benefit is, by the 
definition in s. 2, included in the word “pro- 
perty” andso comes within the scope of s. 52 
(2) (a). The insolvency of a father neither 
takes away the pious obligation of the sons 
nor destroys the curious rights possessed 
by the father to enforce it and, this being 
so, wecannot see that the exercise of that 
right by a Receiver in insolvency (who is 
very far from being in the position of an 
ordinary stranger alienee) is in any way 
repugnant to the principles of Hindu Law. 
The present litigation is an example of 
what the sons can do if they wish to 
contest the exercise of the power on the 
ground that the debts are fictitious or im- 
moral, k 

We are supported in this conclusion by 
the decision of the Madras High Court in 
Oficial Assignee of Madras v. Ramachandra 
Aiyar (3), which was expressly re-affirmed 
by a Full Bench in In the matier of Balu- 
swamy Ayyar (4) that the Official Assignee 

(3) 68 Ind. Cas 898; 46 M. 54; 16 L. W. 559; (1922) 
M. W. N. 653; 43 M. L. J. 569; A. I. R. 1923 Mad. 55. 

(4) 80 Ind. Cas. 108; 47 M. 87; 19 L. W. 86; 46 M. 
L. J. 86; (1924) M. W. N. 94; A. L. R. 1924 Mad. 411, 
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under the-Presidency Towns Insolvency 
Act, although the interest of the sons does 
not vest in him- by reason of the adjudica- 
tion of the father, yet hestanding in the 
shoes of ‘the insolvent, can alienate the 
minor sons’ interests in the joint property 
for the purpose of paying the insolvents’ 
debts unless they were incurred for an 
illegal or immoral purpose, the presumption 
being that they were not, and that he is 
entitled to all the rights of the insolvent 
father, excluding such as are in their nature 
personal to a member of the family as 
such but including the right to possession 
ofthe family property. The same view 
was taken by the Allahabad High Courtin 
Bawan Das v. Chiene (5) and Sita Ram v. 
Beni Prasad (6), under the Provincial Insol- 
venecy Act, where the definition of ‘‘proper- 
ty” ins, 2is thesame asins. 2 ofthe Pre- 
sidency Towns Insolvency Act, and where 
there is no subsequent provision corres- 
ponding with s. 52 (2) (b) of the Presidency 
Towns Insolvency Act, The latter ruling 
also followed the formerin accepting asa 
Tule of Hindu Law another proposition 
which is material to the present case, name- 
ly, that, inthe event of a partition suit 
against a father by sons for division of 
the. joint family property, provision must 
first be made for all debts due by the joint 
family, as such, including debts due by 
the father. This rule is enunciated in other 
text books besides Trevelyan’s Hindu Law 
to which the learned Allahabad Judges 
referred. An argument has been address- 
ed to'us that the rule stated is not in fact 
supported (so far asthe Mitakshara School 
is concerned) by any of the authorities cited 
by Mayne, Trevelyan, Mulla or Gour. The 
doctrine, however, is firmly established [in 
the words used by their Lordships of the 
Privy Council in Brij Narain Rai v. 
Mangla Prasad Rai (7)] “that the debt has 
been contracted by the father, and the 
pious obligation incumbent on theson to 
see his father's debts paid prevents him 
from asserting that the family estate, so 
far as his interest is concerned, is not li- 


Cie a, ane 976; 44 A. 316; 20 A. L. J. 155; A. T. 
R. 1922 AJI. 

(6) 84 Ind. Gas, ed 47 A. 263; 22 A. L. J. 1097; L. 
R.6 A. 109 Civ.; A.I. 'R. 1925 All, 223. 

(7) a Ind. Cas. 689; 46 A. 35: 21 A. L. J. 934; 46 M. 
L. J, 23: 5 P. L. T. 1; 28 ©. W, N. 253; (1924) M. W. 
N. 68; L WE 2 Pat. L. R .41; 100. & A. L. R. 
82; A. I. R. 1924 P. C. 50; 33 M. L. T. 457; 26 Bom. L. 
R. 500; 11.6, L. J. 107; 511. A. 129; 10, W. N. 48; 41 
0, L. J. 232 (P. 0), 
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able to purge that debt.” It seems to us 
necessarily and obviously to follow tha 
a Hindu father, with the fear before him 
of imprisonment for debt in this world or of 
punishment in the next world, is entitled - 
to plead in resistance to a partition suit 
by his son that his own share of the proper- 
ty after partition and his own separate pro- 
perty are not sufficient “to satisfy his an- 
tecedent debts. The Allahabad Gourt has 
gone so far as to hold in Sita Ram v. Beni 
Prasad (6) that, when during insolvency pro- 
ceedings against a father the sonsobtain a 
partition, the Receiver can step at partition 
and take the property allotted to the sons 
for payment of the father’s debts. 

These Madras and Allahabad decisions 
are, no doubt, based largely on the approval 
of Mr. Justice Latham's ruling in Fakir- 
chand Motichandv. Motichand Hurruckchand 
(8) which was noticed by their Lordships in 
Sat Narain v. Behari Lal (2), and was held 
not to be a guide ‘for determination 
of the question beforethem, because that 
case was decided under a different Statute. 
But their Lordships nowhere say thatthe 
rule deduced by Mr. Justice Latham from ' 
s. 7 of the Indian Insolvency Act 11 & 12 
Vic. c. 21, namely, that a vesting order vests 
in the Official Assignee a father's right ‘to 
dispose of his son’s “interest for payments of 
his own just debts, does not harmonise with 
s, 52 of the Presidency Towns Insolvency 
Act. 

It remains to apply these our findings to 
the facts of this appeal. Leaving out of 
consideration the property sold to Ghulam 
Mohy-ud-Din in regard to which the appeal 
has abated, the joint family property is 
valued by the plaintiff-appellants at 
Rs. 4,24,321. This includes the property’ 
mortgaged to the Bank, valued at Rs 3,76,902, 
Of the mortgaged property a diwankhana: 
and mahal sarai at Delhi valued at Rs. 40,000 
and 100 shares of the General Cloth 
Mills, Delhi, valued at Rs. 6,500 have not 
been sold. The unmortgaged property has 
been sold before suit (a temporary injunc- 
tion in the declaratory suit dated 7th No- 
vember, 1914, prevented any sales after suit) 
except certain subjects at Farrukhabad 
valued at Rs. 9,000 (vide pages 9—13 and 55 
—57 of the printed record). 


The debt due to the Bankand for the - 
payment of which by final decree the plaint- 
iff-appellants have been held to be liable 


(8) 7 B. 438; 8 Ind, Jur, 93; 4 Ind, Dee. (N. s.) 294, 


$ 
4 


618 


is Rs. 4,64,021-15-8 and interest at 7 per 
cent per annum is still running on the 
unpaid portion. Including the sale price 
of Rs. 41,000 paid by Ghulam Mohy-ud-Din 
the Bank has realised Rs. 3,11,900. 

As regards other unsecured debts a 
schedule showing a total of these as 
Rs. 11,83,825 was*admitted on evidence by 
the Trial Court but isnot on the printed 
record. The plaintiffs were calledupon to 
admit these (page 116 of the printed record) 
and in reply did not deny their existence 
but pleaded that all were illegal or immoral 
by reason of their having been incurred 
in gambling in silver, cotton and wheat 
at Bombay and in rash speculative ventures 
theatres, wrestling matches, seats for pro- 
cessions and popular amusements at the 
1911 Delhi Darbar. On the 4th issue the 
plaintiffi-appellants led evidence regarding 
some of the Bombay dealings but failed 
to connect them with any particular entries 
on the schedule, and also regarding some 
of the Darbar Enterprises. The learned 
Districts Judge found that the Darbar 
losses, evenif added to the losses on the 
Bombay transactions, did not amount to one- 
third of the scheduled liabilities Gnclud- 
ing apparently the Bank debt) and further 
(a) that although there was evidence that 
the Bombay branch of the family firm engag- 
ed in gambling transactions these were not 
shown to have been paid ‘for or to have 
occasioned the bankruptcy for to have been 
forbidden by law and (b) that the Darbar 
losses had been exaggerated and were due 
neither to immoral nor to illegal transac- 
tions. 

Itis clear that since the sale-proceeds 
were less than the amount due tothe Bank 
the appellants can have no relief in respect 
of the properties sold. They were unques- 
tionably liable for the Bank’s debt and we 
have held that the Official Assignee was by 
law entitled to sell their interest in the 
joint property in order to satisfy their 
father’s just antecedent debts. Their share 
in tne unsold property, however, has not 
vested in the Official Receiver, and it is 


conceded that they are entitled to ask for 


a decree for partition of this, subject to 
provision being made for the payment of 

their father’s debts which were not incurred 
` or illegal or immoral purposes. 

Grounds of appeal No. 18 of Appeal No. 
2173 attacks the taxation of costs in the 
lower Court and on this we hold that the 
appellants must succeed against all the 
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respondents, The lower Court’sjudgment 
ordered that costs be allotted first to the 
purchasers èf property and:the balance to 
the Official Assignee. When the.decree was 
drawn up each purchaser respondent was 
allowed a separate Counsel's fee calculated 
apparently on the value of either the whole 
or half of the property sold to him and the 
Official Assignee was given a fee on the 
value of the unsold’ property. The total 
Counsel's fees payable by the plaintiffs by 
this process amounted to Rs. 4,995. In 
our judgment this was not a case to which 
the rule allowing separate fees to defendants 
setting up separate distinct defences should 
have been applied, 

We accept Appeal No. 2173 against all 
the respondents to the extent of ordering 
that the Pleader’s fee of the respondents in 
the decree of the lower Court shall be a 
single one calculated on Rs, 2,48,528-4-3 
in accordance with r. 3, page. 82, Rules and 
Orders of the Chief Court, Volume III, and 
that this fee shall be divided proportion- 
ately among the defendants according ‘to 
half the value of their purchases and (in 
the case of the Official Assignee) half the 
stated value of the unsold property. The 
several respondents are not entitled to have 
the division made without reference to the 


. share of Ghulam Mohi-ud-Din. He must 


be included in the calculation, but actually 
the amount of Pleader’s fee allowed by the 
lower Court will not be reduced in this 
case, 

In other respects we dismiss Appeal No. 
2173 against respondents Nos. 4to 11 who 
are ‘purchasers of property from the Official 
Assignee and the costs of those who have 
appeared before us namely, the assignees 
from Janki Das (No. 4), and Prag Das- | 
Mangal Sen (No. 8) will be paid by the 
appellants. As against Sri Kishan Das the’ 
Official Assignee andthe Bank of Upper 
India, which remains interested in the 
unsold property, we accept the appeal both 
in regard to costs as stated above and 
also to the extent of giving the plaintiff- 
appellants a preliminary decree declaring 
their share in the unsold properties No. 1 
on page 9, No. 18 on' page 11, and Nos. 
5tollon page 12 of the printed record 
(to be described in full in the decree) to 
beone half, and directing that division shall 
only be made after that: provision for the 
satisfaction of the remainder of the debt due 
to the Bank and of such other antecedent . 
debts of Rai Bahadur Sri Kishan Das as the 
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plaintiffs fail to show are immoral or il- 
legal. Since the Bank has virtually succeed- 
ed, the appellants will pay its eosts of this 
appeal and, since the appellants have 
been unsuccessful in respect of the property 
sold and their success against the Official 
Assignee is to all appearances a barren one, 
we allow them no costs against the absent 
respondents. 

The appeal in the declaratory suit (No. 
2171) must be dismissed and is dismissed 
with costs. It related exclusively to the 
property mortgaged to the Bank and the 
plaintiff-appellants can get no relief by 
declaration in respect of it. What reliefthey 
were entitled to regarding the unsold pro- 
perty has been decreed to them in the other 
appeal. 


R, L. Appeal dismissed. 


BOMBAY HIGH COURT. 
ORIGINAL CIVIL JURISDICTION Suit 
No. 2337 or 1924. 

August 21, 1925. 
Present :—Mr. Justice Kajiji. 
JAGJIVANDAS JAMNADAS— 
PLAINTIFF | 


VETSUS 
Taz NAGAR CENTRAL BANK, Lro. 
—DEFENDANTS. 

Negotiable Instruments Act (XXVI of 1881), ss. 16 
(2), 46, 85—Cheque—Indorsement—Cheque, posting of, 
whether delivery to indorsee—Uncrossed order cheque, 
sending by post, whether negligence—Drawee, payment 
by, in due course-——Protection. A 

Section 16 (2) of the Negotiable Instruments Act, 
added by Act V of 1914, gives protection under s. 85 
to the drawee and in the case of the indorsee also 
ifthe signature of the indorsee is not genuine. [p. 
621, col. 1.) 


The protection under s. 85 of the Negotiable In- - 


struments Act is not limited tothe drawee but ex- 
tends to drawer as well. [p. 621, col. 2.] , 
Sulleman Hussein v. New Oriental Bank Corporation, 
Limited, 15 B. 267, Chitty's S. C. O. R. 252; 8 Ind. Dec. 
(N. s.) 181, followed. i 
Sending a cheque by post does not amount to its 
delivery to the indorsee within the meaning of s. 46 
of the Negotiable Instruments Act. [p. 619, col. 2.] 
Sending an uncrossed: order cheque by ordinary 
post does not amount to gross and culpable negligence. 
[p. 620, col. 1.) i D 
Mr. M. V. Desai, for the Plaintiff. 
Mr. Kanga, Advocate-General, for the 
Defendants. | 
Mr. J. H. Vakeel, for the Third Party. 
JUDGMENT.—The plaintiff carries on 
business as a eub-agent of the Firm of Tara- 
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chand Ghanshamdas and sells kerosene oil 
of the Burma Oil Company in the District 
of Ahmednagar. The defendants are bank- 
ers doing business at Ahmednagar. It 
appears that the plaintiff had dealings for the 
last twenty years withthe firm of Tarachand 
Ghanshamdas and in the course of such 
business the plaintiff use? to send from time 
to time either hundis or cheques by ordi- 
nary post to Tarachand Ghanshamdas. On 
October 24, 1923, the plaintiff took from the 
defendants acheque for Rs. 3,000 payable ` 
to themselves or order, on the Bombay Pro- 
vincial Co operative. Bank, and the cheque 
was not crossed at the plaintiff's request: 
The plaintiff indorsed the cheque in favour 
of Tarachand Ghanshamdasor order, and 
it was sent, according to the evidence of - 
the plaintiff, by ordinary post with a letter 
dated October 24,.1923, along with a hundi 
for Rs. 600 to Tarachand Ghanshamdas. 
The letter with the enclosures, namely, the 
cheque and the hundi, did not reach 
Tarachand Ghanshamdas ; it ought to have 
ordinarily reached on Octobar 25, but on 
October 25, some person presented the 
cheque duly indorsed in the ordinary courge 
of business to the Bombay Provincial Co- 
operative Bank in Bombay, who in due 
course made the payment of Rs. 3,000, It 
appears that the plaintiff, as he did not get 
an acknowledgmentof receipt of the cheque 
and hundi, sent reminders and the defend- 
ants declining to pay Rs, 3,000, this suit 
is filed to recover from the defendants the 


.sum of Rs, 3,000, the amount of the cheque. 


It is urged on behalf of the defendants 
that as the plaintiff sent the cheque in a 
letter by ordinary post without the cheque 
being crossed he was guilty of gross and 
culpable negligence and as the cheque was 
endorsed in favour of Tarachand Ghansham- 
das the plaintiff had no interest left in him 
in the cheque and, therefore, this suit is not 
maintainable by the plaintiff and ought to 
have been filed by the Firm of Tarachand 
Ghanshamdas. But, in my opinion, there 
is no delivery-within the meaning of s. 46 
ofthe Negotiable Instruments Act simply 
because the cheque is sent by post: and, 
therefore, on the issue whether the suit is 
maintainable or not, I must find in favour 
of the plaintiff and hold that there was 
no delivery within the meaning of s. 46. It 
must also be mentioned that the Firm of 
Tarachand Ghanshamdas has not. given 
credit to the plaintiff for this amount and 
the practice has been to give credit only 
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after the cheque is cashed or the moneys 
of the hundi are'recavered ; and, therefore, 
the Firm of Tarachand Ghanshamdas were 
perfectly justified in not giving credit to 
the plaintiff for the amount. I also hold 
that the plaintiff was not guilty of gross and 
culpable negligence, as alleged by the de- 
fendants, simply because he sent the cheque 
by ordinary post and without it being cross- 
ed. There is not the’ slightest doubt that 
there: was no express or implied request 
from the Firm of Tarachand Ghanshamdas 
to the plaintiff to send cheques or hundis 
by ordinary post. Because the plaintiff for 
the last twenty years was in the habit of 
sending cheques and ‘hundis by post, it 
“cannot be inferred that'there was animplied 
request by Tarachand Ghanshamdas or that 
they approved ofthe mode of sending 
cheques or hundis by ordinary post. It is 
clearfrom the decision in Pennington v. Cross- 
ley (1) that from the mere fact that cheques 
were sent from time ty time by postin the 
ordinary course of business it cannot be 
inferred that there was any implied request 
from the Firm of Tarachand Ghanshamdas 
to the plaintiff to send cheques by post. 


The real defence to this suit is that under 
s. 85 of the Negotiable Instruments Act pro- 
tection is given tothe drawee if a cheque 
payable to order purports to be indorsed 
by or on behalf of the payee and if drawee 
makes the payment in due course. Section 
85 isin these terms:—‘ Where a cheque 
payable to order purports to be indorsed 
by or on behalf of the payee, the drawee is 
discharged, by payment in due course,” The 
cheque in suit (Ex. A) was made payable 
by the defendants to the plaintiff Jugji- 
wandas Jamnadas ororder. Jugjiwandas 
Jamnadas endorsed it before sending the 
cheque by post to Tarachand Ghansham- 
das as follows: “ Please pay to Tarachand 
Ghanshamdas or order” and signed his 
name. It is not disputed that the indorse- 
ment of the payee, namely, Jugjiwandas 
Jamnadas, is genuine. Ifthe cheque (Ex. 
A) had not been indorsed in favour of 
Tarachand Ghanshamdas and had only 
borne the indorsement of the payee, whether 


genuine or not, there is not the slightest - 


doubt that s. 85 of the Negotiable Instru- 
ments Act gave complete protection to the 
drawee. 
plaintiff that asin this case the cheque was 
indorsed in favour of Tarachand Ghansham- 


(1) (1897) 77 L. T. 43. - 
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But itis urged on behalf of the. 


[93 I. ©. 1926] 


das s. 85 gave no protection to the drawee 
or drawer. Butitis contended on behalf 
of the defendants that once the payee signs 
his name atid makes it payable to some 
other person, that other person becomes 


‘the payee within the meaning of s. 85. In 


my opinion that contention is absolutely 
untenable, for s. 7 of the Act itself defines 
payee asthe person named in the instru- 
ment to whom or to whose order the money 
is by the instrument directed to be paid, 
so in Es. A the payee is Jugjiwandas 
Jamnadas and, therefore, if Jugjiwandas 
Jamnadas: endorsed it in favour of some 
body else, and in this case to Tarachand 
Ghanshamdas, then that person cannot be 
the payee within the meaning ofthis defini- 
tion. Further the word “ indorsee ” is also 
defined bys. 16 and it is as follows:—“ Ifthe 
indorser signs his name.....‘in blank’ and 
if he adds a direction to pay the amount 
mentioned in the instrument to or to the 
order of a specified person,......... the person 
so specified is called the ‘ indorsee’ of the 
instrument.’ Therefore, Tarachand Ghan- 
shamdas is the indorsee and not the payee 
and the first contention of the plaintiff that 
the subsequent indersee becomes the payee 
within the meaning of s. 85 ofthe Negoti- 


- able Instruments Act is untenable. 


But itis urged, on behalfofthe plaintiff’ 
that by Act V of 1914, s. 16 (2) of the Ne- 
gotiable Instruments Act has been amended 
by adding the words: “The provisions of 


this Act relating toa payee shall apply with 


the necessary modifications to an indorsee,” 
and therefore, wherever the word ‘ payee ” 
occurs in the Act, the word “indorsee” must 
also be included; ands. 85 would there- 
fore read : “ Where a cheque payable to 
order purports to be indorsed by or on be- 
half of the payee, (i. e. indorsee also) the 
drawee is discharged by payment in due 
If that contention is correct, that . 
is a complete answer to the suit. But it is 
urged on behalf ofthe plaintiff that s. 16 


_under the Amending Act V of 1914 purport- 


ed only to make the amendments to two 
sections, viz, ss. 13 and 16, for as the pre- 
amble states there were some doubts as to 
the validity of making endorsements in 
negotiable instruments}in certain forms and, 
therefore, it was thought fit to amend both 
sections, viz. ss. 13 and 16 only, and to limit 
its operation to these two sections, and 
that it was neverintended to amend s: 85 by 
implication. It is further urged on behalt 
of the plaintiff that if it was intended to 
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make sucha change in s. 85 the easiest 
way would have been by adding the word 
“or indorsee” in s. 85 or adding a note tos. 
85. In my opinion the two céntentions a 
the plaintiff, that the words “ this Act ” 
s. 16, cl. 2,do not mean the Negotiable 
Instruments Act'and that Act V of 1914 
limited its operation to ss. 13 and 16 only, 
are both untenable. When a general provi- 
sion has got to be madeit is “usual in the 
Amending Act to say that wherever the 
provisions relating toa payee occur they 
shall apply with the necessary modifications 
to an “ indorsee.” 
the Negotiable Instruments Act, which is 
added by Act V of 1914, certainly gives pro- 
tection under s. 85 tothe drawee and in 
the case of indorsee also if the signature of 
the indorsee is not genuine. The signature 
of the indorsee in this case is no ‘doubt a 
false one, 
Goculdas Chabildas, a munim in the Firm 
of Tarachand Ghanshamdas, does not and 
cannot carry much weight and is not of 
much value, for though he has been in their 
service for 'a long time, yet as he does not 
know how to read or. write English, his 
statement that the indorsement of Tara- 
chand Ghanshamdasis not by any authoris- 
ed munim is useless. One Vadilal Dayabhai, 
a Clerkin the Firm of Tarachand Ghansham- 
das, has sworn that the endorsed signature 
“Tarachand Ganshamdas” on the cheque 
(Ex. A)-is not the genuine signature of 
Tarachand Ghanshamdas or his son Ram- 
prasad whois also authorised tosign cheques. 
I, therefore, hold that that signature is not 
a genuine one. It is urged by the defend- 
ants that Ramprasad, who is in Bombay, 
has not been called, but I do-not think his 
evidence would have carried the case any 
further. In my opinion s. 85 isa complete 
answer to the plaintiff even if the signature 
of the indorsee is not genuine. I cannot 
understand why if the Legislature gave pro- 
tection to the drawee if the signature of 
the payee was not genuine, on what princi- 
ple or for what reason the same protection 
should not be extended to the indorsee. 
When the drawee is protected even if the 
signature of the payee is not genuine, I 


think the Legislature by Act V of 1914 ex- 


tended that protection to the indorsee and 
doubts having arisen as. to whether s. 85 
was applicable or not s. 16 wasamended in 
this manner, It is unnecessary to go into 
s. 121 of the Negotiable Instruments Act, 
for even inthe case of-an indorsee in such 
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In my opinion, s. 16 (2) of 


It is true that the evidence of, 


621 
a case the protection of estoppel would 
apply. Atone time the learned Counsel for 
the plaintiff suggested that the protection 
under s. 85 was given only to the drawee 
and not to the drawer. But as faras I am 
concerned: the case of Sulleman Hussein v. 
New Oriental’ Bank Corporation, Limited 
(2), is binding on me and there Sir Charles 
Sargent, C. J; has held tħat the protection 
under s. 85 is not limited to the drawee, 
but it also applies to the drawer. From 
the evidence of the pay clerk and the ac- 
countant of the third party the amount of 
the cheque was paid by the third party in 
due course according tothe tenor thereof 
andin good faith and without negligence. 
I, therefore, dimiss the suit with costs. 
Suit is dismissed with costs. Third party 
discharged, Defendants to pay costs of 
third party; plaintiffs to pay costs of de- 
fendants and such costs of defendants to 
include the costs which the defendants have 
to pay to the third party. 
Suit dismissed. 


OE 267; Chitty’s S. C. C. R. 255; 8 Ind. Dec. 
n s.) 181 


- LAHORE HIGH COURT. rand 
Seconp CIVIL APPEAL No, 2440 or 1924, 
March 31, 1925. 

Present:—Mr. Justice Martineau. 
MUNICIPAL COMMITTEE, LUDHIANA, 
THROUGH THe PRESIDENT—Derenpant— 

APPELLANT 
SUS 


ae ver. 

LABHU RAM—PLAINTIFF— RESPONDENT. 

Punjab Municipal Act (111 of 1911), s. 173—Takht- 
posh in front of shop—Superstructure—Municipal 
Committee, power of, to order removal of superstructure. 

Plaintif had placed a takhtposh on a drain in 
front of his shop with the permission of the Munici- 
pal Committee. He erected a superstructure on the 
takhtposh and the Municipal Committee served him 
with a notice to remove it, whereupon the plaintiff 
brought a suit for an injunction to restrain the 
Municipal Committee from having the superstructure 
remaved: 

Held, that the superstructure on the takhtposh was 
a moveable encroachment over’ the drain within the 

meaning of sub-s. (1) of s. 173 of the Punjab Municipal 
Act, and that the encroachment having been made 
without the permission of the Municipal Committee, . 
the latter was entitled to have it summarily removed 
under gub-s. (2) of s. 173. [p. 622, col. 1.] 

Second appeal from a decree of the Dis- 
trict Judge, Ludhiana, dated the 5th July 
1924, affirming that of the Subordinate 
Judge, Third Class, Ludhiana, dated the 6th 


August 1923, 
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Sheikh Niaz Mohammad, for the Appel- 
lant. 

Lala Badri Das, R. B., and Lala Balwant 
Rai, for the Respondent, ; 

JUDGMENT.—The plaintif had in 
front of his shop in Ludhiana a takhtposh 
for which he had been obtaining the per- 
mission of the Municipal Committee each 
year. He applied. for the renewal of. the 
permission for the year 1922-23, but in the 
meantime it was found that he had erected 


a superstructure on the takhtposh and he’ 


was served with a notice to remove it, 
whereupon he sued for an injunction to 
restrain the Municipal Committee from 
having it removed. The Courts below have 
decided in his favour, holding that the 
Committee was not competent to have the 
superstructure removed summarily. The 
Municipal Committeehaspreferred a second 
appeal to this Court. 

The Municipal Committee is entitled 
under s. 173 (2) of the Punjab Municipal 
Act to remove or cause to be removed sum- 
marily any moveable encroachment or over- 
hanging structure such asis described in 
s. 173 (1) of the Act, and the only question 
is whether the superstructure on the plaint- 
iff's takhtposh is such an encroachment or 
structure. 

' Section 173 (1) relates to moveable en- 
croachmantin front of any building upon 
the ground level ot any street, or over or on 
any sewer, drain,or watercourse, or any 

` moveable overhanging structure projecting 
into the street at a point above the said 
ground level. Now the takhtposh is placed 
on the drain in front ofthe plaintiff's shop 
andit seems to me clear that the super- 
structure on the takhtposh is a moveable en- 
croachment over the drain and is, therefore, 
an encroachment which, having been plac- 
ed on thetakhtposh without permission, the 
Committee is entitled under s. 173 (2) to 
have summarily removed. Moreover,as the 
Committee could at any time require the 
plaintiffto remove the takhtposh itself an 
injunction in regard to the superstructure 
would be uselessand on that account also 
the suit must fail. : 

“İ accordingly accept the appeal, reverse 
the decrees of the Courts below, and dis- 

miss the suit with costs throughout. 

Z, K Appeal accepted. 
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BOMBAY HIGH COURT. 
ORIGINAL Givin JURISDIOTION Burr No. 2374 
oF 1923. 

November 17, 1925. 

Present —Mr, Justice Fawcett. 
GIRDHARDAS COORJI AND orHERS— 
PLAINTIFFS 


versus l 
KERAWALA KARSANDAS & CO. 
— DEFENDANTS. 

Evidence Act (I of 1872), ss. 82 (2), 35, 85-—Certificate 
of Manchester Chamber of Commerce—Admissibility 
in evidence. 

A certificate of Manchester Chamber of Commerce 
testifying to the existence of a strike of coal miners 
which resulted in the shortage oficoal supplies and 
difficulty of manufacture in the mills by which the 
goods in suit had to be supplied, is naither a public 
record under s. 35 of the Evidence Act, nora docu- 
ment contemplated by s. 82 of the Act andis equally 
inadmissible under s. 32 (2) of the Act. [p. 622, col. 2; 
p. 623, col. 1.] 

Messrs. M. V. Desai and M. P. Amin, for 
the Plaintiffs. 

Mr, Ghasvala, for the Defendants. 

.JUDGMENT.—The question is whe- 
ther the two certificates of the Manchester 
Chamber of Commerce, dated January 16, 
1922, and June 15, 1923, which have been 
produced by the plaintiffs, should be admitt- 
ed in evidence. They are not public records 
falling unders. 35 of the Indian Evidence 
Act, nor are they documents of the nature 
mentioned in s. 82. There is no section 
in the Act that I am aware of which can be 
said to cover such certificates, except that 
the statements as to a national strike of 
coal-miners might possibly be a matter of 
public history, sothat the Court could take 
judicial notice of them and resort for its 
aid to proper books of reference under 
ss.57 and 87. Nor, so far as Iam aware, 
are such certificates admissible in evidence 
in England under any statutory authority 
or otherwise, Iam asked to admit them 
under cl. (2) of s. 32. : 

I think there are two clear objections to 
treating them as admissible under that pro- 
vision. The first is that these certificates 
cannot be said to be statements made “in 
the ordinary course of business.” I adopt 
the view taken by Fulton, J., in Ningawa v. 
Bharmappa (1) as to the exception extend- 
ing only to statements made during the 
course not of any particular transaction of 
an exceptional kind, such as the execution 
ofa deed of mortgage, but of business or 
in which the 
declarant is ordinarily or habitually engag- 


(1) 23 B, Gat p. 70; 12 Ind. Dea (N. 8) 42, 
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ed. In the present case’ the declaration 
whether it be that of the Chief Clerk of the 
Manchester Chamber of Commerce who has 
signed the certificates, or thateof the firm 
of suppliers whose statementis referred to 
in the certificates cannot be said to be 
made “in the ordinary course of business” 
in thissense, but really are made for the 
special purpose of meeting a possible or 
existent dispute. One of the objects of s. 32 
is to favour statements which are made 
before a dispute arises about the matter to 
which they relate; and though a statement 
made post litem motam may fall under cl. 
(2), it contemplates a statement not special- 
ly made in connection with the dispute 
but made in the routine of business such 
as.in trade accounts and correspondence, 
No doubt illustration (d) to the sub-section 
shows that a letter comes under the clause, 
but I take it that the letter would have to 
be written by a member of the firm in the 
ordinary course of its business and not 
especially for the purpose of dealing with 
the dispute about dates that subsequently 
arose. So Ido not think that that clause 
covers the present documents. f 

` Another objection is that itis not a case 
like that in illustration (d) where the 
letter orother document is written by some 
one who is dead. The usual course in 
cases of this kind, where facts alleged to 
‘exist or to have existed in England are in 
question, is for a commission to issue to 
enable the party relying upon them to 
give evidence of those facts; and ina suit 
of this kind I do not think that the attend- 
ance (within the meaning of the first part 
of s. 32) of the necessary witness cannot 
be procured without an unreasonable 
amount of delay and expense, for ‘provi- 
sions of lawenable them to attend before 
a Commissioner appointed for the purpose 
of taking théir evidence in England. There- 
fore, I do not consider that these two docu- 
ments are admissible under s. 32, cl. (2). 
But of course in saying that Iam dealing 
with the question whether those documents 
are admissible as evidence of the’ state- 
ments contained in them, that is to say, 
whether these documents can be admitted 
to show that there was the alleged strike 
of coal-miners, and the alleged consequent 


shortage of coal supplies, and the alleged. 


difficulty of manufacture in the mills by 
which the goodsin suit -were supplied. 1f 
it is necessary for the plaintiffs to prove 
any of those facts, then so far as this Court 
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is concerned, that proof must bé given in 
the proper way, either by evidence of 
witnesses.in this Court or’ by evidence of 
witnessestaken on Commission. At the same 
time thisis one of those cases where docu- 
ments,. which by practice of merchants are 
accepted as evidence very much on the 
same principle on which account sales of 
a foreign agent are taken as prima facie 
correct cannot, unfortunately, be similarly 
used in a Court of Law. Imay refer on 
this point to the remarks of Macleod, J., in 
Nissim Isaac Bekhor v. Sultanali Shustary 
(2) on the futility of issuing Commissions 
to prove facts which are provable amongst 

merchants by the production of well recog- ` 
nised publications such as Lloyd’s Weekly 
Index referred to in that case. To meet 
this difficulty parties sometimes come to an 
arrangement by which this kind of docu- 
ment is admitted ina Court of Law, to avoid 
unnecessary delay and expense. All I can 
say on this particular point at present is 
that,if the learned Counsel for the defend- 
ants questions the correctness of the state- 
ments as to the strike and consequent 
-difficulties in manufacture which are alleg- 
ed to have been made by the firm of sup- 
pliers, and if the plaintiffs consider that 
it is necessary for their case to prove those 
facts, then Iam prepared to consider an 
application for the issue of Commission for 
that purpose. It is possible that if the 
Commission resulted in substantiating those 
facts, the defendants would be ordered to 
bear the costs of the Commission, as was 
for instance done, in regard to the party 
which had adopted an unreasonably con- 
tentious attitude, in Dadabhat Hormusji 
Dubash v. Khambaita (3) and the defendants 
might also be ordered, if the plaintiffs 
ultimately succeeded, to pay interest under 
s. 34,0. P.O., inregard to any delay due 
to the issue of the Commission. On the - 
other hand it is possible that it will not be 
necessary for the plaintifis to establish the 
facts alleged in these certificates. One of 
the main questions in dispute is whether 
the defendants should have been satisfied 
by, the production of a certificate like the 
one of January 16, 1922, or whether, as the 
defendants contend, in any case the certifi- 
cates were produced too late. Those ques- 
tions are raised by issues Nos. band 6 andit 
is necessary to discuss these two documents 


(2) 28 Ind. Cas. 433; 17 Rom. L. R. 249 atp. 257; 40 
„11, ; 
(3) 22 B. 189 at p. 198; 11 Ind. Deo, (N. 5.) 707, 
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-with reference to those issues. Obviously 
this cannot be properly done, unless those 
documents are actually on the récord of the 


Court; andaccordingly without admitting © 


them as evidence ofany statements con- 
tained therein but merely treating them as 
documents which were procured by Messrs. 
Greaves, Cotton & Co. for the purpose of 
verifying their allegation that the delay 
in shipment was due to astrike, I direct 
that the two certificates should be put on 
the record. The first one, dated January 
16, 1922, is proved to have been obtained 
by Messrs. Greaves, Cotton & Company 
. through their home firm as shown by the 
correspondence Ex. J to M. There can be 
no reasonable doubt as to the genuineness 
of the document which bears a. seal pur- 
porting to be that of the Manchester Cham- 
der. of Commerce and contains printed 
matter indicating the same origin. The 
later certificate of June 15, 1925, is not 


quite on sucha good footing, for the cor- 


respondence underlying it has not been 
produced: -and no very satisfactory reasons 
have been given for its non-production. Also 
it is of course open to the criticism that 
| it was obtained after the suit had been 

actually. filed. - But in effect it merely sup- 
plements some of the statements in the 
previous certificate. It similarly bears a 
seal purporting to be that of the Chamber 
of Commérce and a signature of the Chief 
Clerk corresponding to the signature on the 
other certificate. There is no doubt about 
its authenticity, and, therefore, the two 
documents can be-marked Ex. T (1) and 
T (2). 


R D. Order accordingly. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Sxconp CIVIL APPSAL No, 126 oF 1925. 
January 28, 1926. 
Present:—Mr. Hallifax, A. J. C. 
GIRJA BALAND 0OTHERS—DEFENDANTS— 

< - APPELLANTS 
versus 
BABULAL AND ANOTHER—PratntirFs— 
_..; RESPONDENTS, - 
Hindu Law—Stridhan—Property purchased from 
income of property. given for maintenance,- 


GIRJA BAT V. BABULAL, 


[93 1. ©; 1926) 


_ Property bought by a Hindu widow out of the 
income of property given to her for her maintenance 


“by her husband's co-parceners is her stridhan. But <. 
neither the property so given for maintenance nor its -` ` 


income can be termed stridhan. s 


Appeal against a decree of the District : 
Judge, Chindwara, dated the 30th January 
1925, in Civil Appeal No. 72 of 1924. 

Mr. J. Sen, for the Appellants. 

Mr. N. G: Bose, R. B., for the Respond- . 
ents. . . 


JUDGMENT.—I accept with respect 
the statement of the Hindu Law made in. 
Veeraraghava Reddi v. Kota Reddi (1) that 
property bought by a Hindu widow out of 
the income of property given to her for her 
maintenance by her husband's co-parceners 
is her stridhan, but in this case that can 
affect only the bond valued at Rs. 140; the 
grain is a part of the income of the proper- 
ty, not something bought out of that in- 
come, and the gold necklet is a part of the 
property itself. i : 

The value of the property in the posses- - 
sion of the defendants was found to be at 
least Rs. 344. If that is taken as a finding 
that itis worth no more than that sum, the 
exclusion of the bond reduces the value of 
what they have to Rs. 204 which is Rs. 96 
less than the amount they are, ordered to 
pay by the decree of the lower Appellate 
Court. 

Buta proper placing of the burden of 
proofin the case, as explained in Jailalsao 
v: Lal Fateh Singh (2), shows that the de- 
fendants are in possession of property of 
Jhuna Bai’s other than her stridhan worth 
a great deal more than Rs..300. The ap- 
peal will accordingly be dismissed.. The 
appellants must pay the costs of both sides 
in-this Court. The Pleader’s fee will be 
twenty-five rupees. 


R. L, Appeal dismissed. 


(1) 33 Ind. Cas 532; 31 M. L. J. 465; 3 L, W. 422). 


20 M. L. T. 245, 
(2) 75 Ind. Cas. 826; 20 N, L. R. 52; A.I. R. 1924 


- Nag. 117. : 
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MADRAS HIGH COURT. 
SECOND CIvIL APPEALS Nos. 198 AND 199 
oF 1925. 

f December 1, 1925. 
Present:—Mr. Justice Ramesam. 

- In S. A. No. 198 oF 1925 
ANGADI NALLA PPA AND oTHERS— 
DEFENDANTS—APPELLANTS 
_In S. No. 199 or 1925 
DEVAKKI DODDA BASETHAPPA AND 
OTHERS—Dk¥ENDANTS—A PPELLANTS 


versus 
INEELANA GOUDA KARE GOUD 
AND OTHERS—PLAINTIFFS— RESPONDENTS 
IN Bora. 

Practice—Decree against supposed heir—Sup posed 
heir not in possession of deceased's estate—Decree, 
whether binding on real heir. 

However bona fide the suit, a decree obtained against 
the supposed heir of a deceased person, not in posses- 
- sion of the deceased's estate, is not binding on the 
real heir. [p. 626, col. 2.] : 

Case-law considered. | 

However honest or bona fide a person may be in 
bringing the suit against thesupposed heir, the danger 
of allowing it to bind the‘real heir lies in this con- 
sideration, namely, that, however false or unjust the 
suit may be, where the defendant is neither in pos- 
‘session nor an heir, there is really no body interested 
in defending the suit. [p. 627, col. 1.] 

Second appealsagainst the decrees of the 
Court of the Subordinate Judge, Bellary, 
in A. 8. No. 27 of 1924 (A. S. No. 39 of 1924 
on the file of the. District Court, Bellary} and 
in A. S. No. £8 of 1924 (A.S. No, 40 of 1924 
on the file of the District Court, Bellary) 
respectively, preferred against the decrees 
of the Court of the District Munsif, 
Hospet, in O. S. Nos. 411 of 1922 and 629 of 
_ 1922 respectively. 

i Mr. V. Govindarajachari, for the Appel- 
ants. ` 


Mr. V. S. Narasimachari, for the Re-. 


spondents.. 

JUDGMENT.—These second appeals 
arise out of two suits which are connected 
and similar in nature. The plaintiffs are 
the same in both the suits and defendants 
Nos. 2 to 13 are the same in both the suits, 
only the Ist defendant is different. The 
facts are :—One Linganna Goud died about 
the end of 1915. The defendants Nos, 2 to 13 
of-these suits alleging themselves to be the 
ereditors of Karé Goud, the deceased, in re- 
spect of certain promissory-notes, filed a suit, 
O. S. No. 176 of 1916, to recover the amount. 
In thatsuit there were 6 defendants. First 
and -2nd defendants were the sisters of 
Kare Goud; the-3rd defendant was the 
sister’s son and defendants Nos. 4, 5 and 
G were impleaded as parties on the ground 
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that they were in possession of some of the 
properties of the deceased. Defendants 
Nos. l to 5 never appeared. The 6th de- 
fendant alone filed a written statement ` 
but he too did not appear at the time of 
the trial. A decree was given on the notes. 
Sometime after, the present plaintiff filed 
O. S. No. 697 of 1919 fora declaration that 
they were the heirs of Linganna Goud. . In 
that suit the creditors dbove mentioned and 
all other persons in possession of the 
properties of the deceased were made 
parties and they obtained a decree. The ` 
decree-holders in that promissary-note suit 
began to execute their decree and in exe- 
cution sales the Ist defendant in each of 
these suits purchased the properties. There 
was then a scramble for possession. An 
order was made sustaining the possession 
of the lst defendant in each case and re- 
ferring the plaintiffs to a regular suit. The 
present two suits are the consequences of 
these orders, sa 

One technical objection in 8, A. No. 199 
of 1925 may be disposed of. “That suit 
originally related only to two items. It 
was filed within one year of the order 
maintainiug the defendant's possession. The 
plaintiffs then discovered that they omitted 
another one item. They then applied for 
amendment of the plaint which was ordered 
with the result that the 3rd item to the 
schedule was added. Even then they did 
not amend the body of the plaint by 
putting the number of the execution appli- 
cation relating to thatitem but otherwise the. 
history of that item is the same as that of 
items 1 and 2. Above all, the application 
for amendment was not opposed by the 
defendants. It was ordered without any 
objection. The effect of that amendment 
isto date back the suit as no new party is 
added. Inthe result the suit is, 1 think, 
within time in respect of the 3 items and 
this objection fails. 

We now come to the main point in this 
case, which has been elaborately argued 
by Mr. Govinda Rajachari for the appel- 
lant. He contends that the decree in O. 
S. No. 176 of 1916 having been obtained 
by him bona fide against the two sets of 
defendants in that suit, the Ist set being 
believed by him to be the heirs and the 2nd 
set being persons in possession, the decree , 
is binding on the present plaintifis who . 
no doubt have since been held to be the. 
actual heirs of Linganna Goud, aren: 

Incidentally I may mention: there isa 


oi 
‘finding of the Subordinate Judge that the 
decree in O. S. No. 176 of 1916 has been 
obtained fraudulently and collusively. But 
on reading the judgment ofthe Subordinate 
Judge his reasons only show that there is 
a collusion between the plaintiff and the 
ih defendant. Hehasnotadverted to the 
case of the 4th and 5th defendants and this 
has to be settled first before the main 
question is discussed. As the Subordinate 
Judge has not discussed this, I think it is 
.open to me to give a finding in second 
appeal. 
The 4th, 5th and 6th defendants are 
brothers. The plaint in O. S. No. 176 of 
1916 alleged that all three were in posses- 
sion of the properties of Linganna Goud, 
that Linganna Goud died in their house, 


that they usurped Linganna’s properties and . 


that they said they would discharge the 
debts of the deceased. In fact, wherever 
they are mentioned they are mentioned 
together. The 4th and 5th defendants did 
- not appear but the 6th defendant only ap- 
peared saying that he was appointed guardian 
under Linganna Goud’s Will. Just before 
the written statement was filed, the plaint- 
iff obtained an injunction against the 6th 
_ defendant on the ground that he was 
trying to alienate the properties. The 
District Munsif in his finding also says 
that defendants Nos. 4 to 6 were in possession 
- ofcertain properties, putting them together 
and without separating them. On these 
facts it seems to me to be plain that defend- 
ants Nos. 4 to 6 were always acting together 
and never made a distinction between them- 
selves. Even for appearing in Court they 
were content that only one of them should 
appear and even that one did not appear at 
the trial. Ifthe inference of collusion is 
justified I think it applied to all. I would, 
therefore, find that the collusion was þet- 
ween the plaintiff and defendants Nos. 4, 
_5, and 6. Ido not mean to say that the 
promissory-note was really fabricated as the 
` Subordinate Judge seems to think nor that 
the suit was filed asa result of collusion. 
What strikes me is that between the fram- 
ing of the issues and the trial, the plaint- 
iff seems to have squared up the matter 
with defendants Nos. 4, 5, and 6 and by 
gome ‘arrangement they were to be absent 
so that he may get a decree very easily 
“geeing that the other defendants did not 
appear. Tothat extent it may be said to 
be collusive. ` But beyond this point I am 
pot prepared to go. Thereis nothing to 
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show that- there is any collusion betwee 
the. plaintiff and defendants Nos. 1 to 3 
who were not said to be in possession of 
Linganna Gopd’s properties. They were ` 
sued only as heirs. ‘I'he question, therefore 
now reduces itself to this, whether the 
decree obtained against them on the ground 
that they were supposed to be the heirs, 
will now be binding on the real heirs. I 
do {not think it was open to. the Courts 
below to go into the question of, the genu- 
ineness of the promissory-note until this 
question was decided and I do not think 
the Subordinate Judge was justified in 
finding the promissory-note as not genuine 
without deciding the binding nature of the 
decree, If the decree is binding he cannot 
go into the question of the genuineness of 
the promissory-note. Ifthe deéree is not 
binding, it is unnecessary. Mr. Govindaraja 
Chari relied on Gnanambal Ammal v.. 
Veerasami Chetty (1). to show that the 
decree is binding on the present plaintiffs. 
In that case the illegitimate son of the 
deceased was in possession. 

Sadasiva Iyer, J., who was one of the’ 
Judges who decided it, explained it in 
Bachu Soorayya v. Toomuloori Chinna 
Anjaneyal (2). As so explained it seems to 
me that the ratio decidendi of that decision 
is that where the decree -is against the 
person in possession of the deceased's estate, 
it is binding on the réal heir but where 
there is no such possession, however, bona. 
fide the suit, the decree is not binding on 
the real heirs. The-.actual decision in 
Bachu Soorayya v, Toomuloori Chinna | 
Anjaneyal (2) is’ against the appellant, 
Another decision relied .upon by the Ap- 
pellant is Ramasawmi Chettiar v. Oppila- 
mani Chetti (3). This was a case in which 
a wrong legal representative was brought 
on record in execution. On that ground I 
think this case does not help the appellant. 
I entirely agree with the observations of 
Sadasiva Iyer, J., in Bachu Soordyya v.” 
Toomuloori Chinna Anjaneyal (2) where 
he says that all casesin which the defendant 
died pending the suit and a wrong represent- 
ative was brought on record or cases of 
death pending execution are irrelevent for 
considering the point in that case, where 
the suit itself was filed against a wrong 
person. This is also the view of Bashyam 


Ayangar, J., in Kadir Mojideen Marak- 


(1) 31 Ind. Cas. 920; 29 M. L. J. 698, 


. (2) 52 Ind. Cas. 509; 36 M. L. J. 106, 


(3) 4 Ind, Cas, 1059; 33 M, 6; 6 M, L. T, 269; 19 M, 


a Ve id 


"(98 i. 0. 1626] 


„kayar v. Muthukrishna Ayyer (4). In that 


case he ohseives that the decisions cited by 


- the lower Courts were cases of suits- béing 


filed against a wrong person and, therefore, 
they had no bearing on the case before him 
which was that of a defendant dying after 
a suit. The cases he so eliminated are 
those pertinent for our purpose now. One 
of these is Subbanna v. Venkatakrishnan 


_ (5). Thatis directly against the appellant 


and it has never been disapproved. It is 


_ referred to with approval in Manchharam 


. Session nor an heir, 


v. Kalidas (6), and I see no reason to 


dissent from him. However, honest or bona 


fide a person may. be in bringing such a 
suit, the danger of allowing it to bind the 


‘real heir lies in this consideration, namely, 


that however false or unjust the suit may 
be, where the defendant is neither in pos- 
there is really no- 
body interested in defending the suit. The 
argumentum ab in convenienti in the case 


‘of an honest plaintiff unable to find the 


real heir ought not to make us oblivious 
of this danger. I think the honest plaint- 
iff should rather suffer rather than a judg- 


. ment obtained by a dishonest person bind 


the heirs who were never parties to the suit. 
This view was also held in Shaik Abdulla 
Saiba v. Haji Abdulla (7) where only one 
heir was sued. It was held there that it 
was open to the other heirs to redeem the 
mortgage. In Ambashankar Harprasad v. 
Sayad Ali Rasul (8) a money decree was 
obtained only against one of the heirs and 


“ib was held that the decree binds only that 


_ that heir. 


heir and the property in possession of 
This view was also taken in 
Jafri Begam v. Amir Muhammad Khan 
(9) though it was also held that the 
heirs also who were not parties could 


.not recover possession of the property 


without paying their share of the 
debts. The last 3 cases are cases of 
Muhammadan heirs and are not consistent 
with the decisionsin Muttyjun v. Ahmed 
Ally (10) and Khurshetbibi v. Keso Vinayak 
(11) where it was held that a suit against 


one of several Muhammadan heirs must be 


(4) 26 M. 230; 12 M. L. J. 368. 

(5) 11 M. 408; 4 Ind. Dec. (N. s.) 285. 

(6) 19 B. 821: 10 Ind. Dec. (N. 8.) 55L. 

WENEH 3 Ind, Dec. (x. s.) 6. 

8) 19 B. 273; 10 Ind. Dec. (N. s.) 1 

9) TA. 822; A.W. N. (1885) 248; i Tna. Dec. ik s.) 


36. 
(10) 8 O. 370; 10 ©. L. R. 346; 4 Ind. Dee. (N. 8) 
“(11) 12 B, 101; 6 Ind Dea, (x. e.) 558. 
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regarded ag an administrative suit and 
binds others, It is true it is difficult to re- 
concile all these cases, as observed by justice 
Bashyam Ayyangar in, Kadir Mohideen 
Marakkayar v. `M uthukrishana Iyer (4). 
But I prefer the former class, The decision 
in Kalioppan Servat Karan v. Varadara- . 
julu (12) is also against the appellant but I 
do not want to rely upon it as it seems to go 
too far and is inconsistent with Gnamabal 


` Ammal v. Veeraswami Chetty (1) and would 


seem to decide that a decree obtained even 
against a person in possession “would not 
bind the real’ heir, a position which I am. 
nct prepared to accept and which does not 
arise in the present case. The cases in 
Sotish Chunder Lahiry v. Nil Comul 
Lahiry (13) and Hari Saran Moitra v. 
Bhubaneswari Debi (14) are peculiar as in 
those cases thére was an adoption after the 
suit divesting the widow and they do not 
help us. The decision of the Privy Council 
in General Manager of the Raj Durbhunga 
v. Maharajah Coomar Ramapat Singh (15) 
was very much referred to-in many of - 
these cases. The headnote shows that the - 

original debtor was sued as defendant and 
he died after the suit. Bashyam Ayangar, d., 
observed in Kadir Mahideen' Marakkayar v. 
Muthukrishna Ayyer (4) that the facts 
of the report did not support the headnote. 
The second sentence in the report “They 
had both taken out execution of their 
decrees after his death” shows that the 
headnote is right. Therefore on that ground 
it has been considered by Sadasivalyer, J., 
in Bachu Soorayya v. Toomuloort Chinna 
Anjuneyal (2) as distinguishable. I think 
it is also distinguishable on ground pointed 
out by Turner, Cheif Justice in Siva 
Bhagaiam v. Palani Padiachi (16), namely, 
the son denied that he was the legal repre- 
sentative on the ground of his adoption 
and afterwards turned round and contend- 
ed that the decree against the widow is not 
binding on him because his adoption turned 
out to be invalid. It was held that such 
a contention ought not to be allowed. ` The 
following cases cited by Mr. Narasimha 
Chari Ithink are also against the appellant. 


nye Cee Cas. 737; 33 M. 75; 6 M. L. F. 190; 19M. 


ity T C. 45; 5 Ind. Dec. (N, 8.) 788. 

(14) 16 O. 40; 15 I. A. 195; 12 ae oe 373; 5 Sar, 
P. ©. J. 198; 8 Ind. Dec. (N. 5.) 27 (P 

(15) 14 M. I. A. 605; 17 W. 459; <3 B.L. R.P, 
= er aa PUN P. Œ. J. 575; 3Sar.P. €, J, 417; 2 


Eio r M. 401; 1 Ind, Deo. (N, 6, 1116, 
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Premraj v. Javarmal (17), Baswantapa 
Shidapa v. Ranu (184, Ashi Bhushan Dasi 
v. Pelaram Mandal (19) and Tanguturi 
Jagannadham v. Seshagiri Roa (20). Though 
Maddala Madhayarayudu v, Tanikalla Sub- 

-bamma (21) is acase of the death of the 
defendant after suit, it also helps the res- 
pondent as this would be an a fortiori case ; 
for it was- held there that even an honest 

“belief does not allow the bringing of the 


wrong representative after suit, a point which ` 


it is not necessary for me to decide. The 
decision in Srinivasaiengar v. Kanthimati 
. Ammal (22) follows Kalliappan Servatkaran 
v. Varadharojalu (12) and is subjest to 
the same - “observation i have made about 
‘the latter case. - 

For all these reasons I think the con- 
‘tention of ‘the appellant must be dis- 
“allowed and the second appeals dismissed 
“with costs. 

V.N, Vi Appeals dismissed, 


-N He 
(17) 18 Ind, Cas. 381; 15 ay ae R. 41, 
(18) 9 B, 86; 5 Ind, Dec. (N. s 
go 21 Ind. Cas. 519; WC. VW ie 173; 1910; L. J. 


(20) 37 Ind, Oas. 387; 20 M. L. T. 4 
„ËN. da Ind. Cas. 124; 31 M. L Ja; (016) 2M 
ipo) B Tnd, Cas. 917; 38.9, 465; 7 M. L. T. 157, 
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PATNA HIGH COURT. 
Aprnan FROM ORIGINAL Orpar No. 6 
or 1994. 
December 2, 1924.- 
Pr esent: T ustice Sir B K. Mullick, Kr., and 
- | Mr. Justice Kulwant Sahay. ; 
Musammat ABBASI BEGUM—Opposits 
i _ PARTY—APPELLANT 
VETSUS 
Musammat YAQUTI BEGUM, mixor, 

. THROUGH HER GUARDIAN Syiyid AZIZ- 
UD-DIN HUSSAIN—PETITIONEg&g— 
RESPONDENT. 

Guar dans ‘and Wards Act (VIII of. 1800), ss. 84, 
41, 48—Guardian directed to pay certain sum on 
account of non-realization of renis—Rent realised by 
new guardian—Liability of old guardian, kether can 
be enforced—Fine, when can be imposed. 

In order to enable a District Judge to impose a 
‘Ane ‘upon a guardian under s. 45 of the Guardians 

“and Wards Act, it must be shown that the sum for 
“the non-payment of which the fine has been ‘imposed 
was actually due from the guardian, and if the 
. guardian. represents that the sum is not cue, no 
tine can be imposed unless it is ascertained as to 
whether tha sum which the guardiari has been ordered 
to pay is really due from him. D. . 680, cols. 1 & 2.] 

Where a guardian is made liable to pay a certain 

gum of money on account of non-realisation of: rents 
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“Ummatul 


` Rs. 
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from’ tenants, but the sum is subsequently realised by 

a new guardian appointed in place of the old guerd-~ 
jan, the latter cannot be called upon to pay hat 

sum. |p. 630, col. 2.] 


Appeal from an order of the District 
Judge, Muzaffarpur, dated the 22nd Dagem- 
ber 1923. - 


Messrs. Khurshaid Husnain and Syed Ali - 
Khan, for the Appellant., 

Messrs, IZ, Akbari and Bhagwan Pershad, 
for the Respondent, 


` JUDGMENT. i 

Kulwant Sahay, J.—This is an ap- 
peal against an order of the District Judge 
of Muzatfarpur, dated the 22nd December 

1923, whereby he imposed a fine of Rs. ‘50 
upo: tha appellant under s. 45 of the 
Guardians and Wards Act. The facts whith 
led to the passing of this order are shortly 
these ;— 

The appellant Musammat Abbasi Begum 
was appointed guardian under the Guardians 
and Wards Act of her two’ minor grand- 
daughters, Musammat-Ummatul Soghra' and 
Musammat Yaquti Begum. Sometime þe- | 
fore May 1921 it appears that the minor 
Soghra was marriéd. to ‘one 
Mohammad Hussain and on her marriage 


her husband was appointed her guardian, 


and the appellant Abbasi Begum was dis- 
charged. The appellant, however, con- 
tinued as guardian of the other mivor 
Yaquti Begum. It appears that after the r 
marriage of Ummatul Soghra and the ap- } 
pointment of Mohammad Hossain, an ac-: 


‘count was taken by a Commissioner’ ap- 
pointed by the District Judge from -the 


guardian, Musammat Abbasi‘ Begum’ and 
upon the report of the Commissioner, the’ 
learned District Judge by his order dated 
the 2nd September 1921 found ‘that a sum 
of Rs. 4,951-2-9 was due from. Musammat 
Abbasi Begum to the two minors of which 
one-half, namely, a sum of Rs. 2,475-9-43 
was due to Ummatul Soghra and the ré- 


‘maining half was due to Yaquti Begum. 
.We are not here concerned with the share 


of Musammat Ummatul Soghra which 
appears to have been duly paid up by the 
appellant to Mohammad Hossain, the hus- 
band and guardian of Ummatul Soghra, 
We are here cċncerned with the sum of 
2475-90-44 which was found by the 
District. Judge to be due to-the minor 
Yaquti Begum. Qn 18th September 1922 
a settlement was come to between Musam-. 
mat Abbasi Begum, Mohammad Hossain 
husband of Ummatul Soghra, one =u 
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Saiyid Ali Nawab, the.maternal grand- 
father of the minors; Musammat Mustafa 
Begum, the natural grand-mother of the 
minors and Mr. Saiyid Ahmed Nawab, 
the. maternal uncle of the minors, 
Under ‘the settlement the 
Musammat Abbasi Begum made a gift 
` ofall her properties tothe minors and she 
resigned from the guardianship of Musam- 
mat -Yaquti Begum and suggested that Mr. 
Saiyid Ahmed Nawab, the maternal uncle 
of the minor, may be appointed her guard- 
ian.. In this . settlement she admitted her 
liability to pay the sum of Rs. 2,475- 9-43, 
which was found due from her to the 
minor Yaquti Begum under the order of 
the District Judge, dated the 2nd Septem- 
ber 1921. It appears that the learned 
District Judge accepted this settlement 
and Abbasi Begum was discharged from the 
guardianship and. Mr. Saiyid Ahmed Nawab 
was appointed guardian of the minor 
Yaquti Begum, Mr. Ahmed Nawab con- 
tinued as guardian up to the 23rd July 
1923, when he was discharged and Saiyid 


Azizuddin Hossain to whom the minor. 


Yaquti Begum had been married in the 
meantime, was appointed her .guardian. 
It appears that: out of 


Rs. 2,475-9-44 payable by the appellant 


she paid a sum of Rs. 1,000 only to Mr.. 


Ahmed Nawab and.she has not as yet paid 
the balance of Rs.: 1,475 odd. The present 
guardian Saiyid Azizuddin Hossain made 
an application.on the 17th September 1923 
- praying ‘that the ex-guardian Musammat 
Abbasi Begum be ordered to pay up the 
remaining sum of Rs. 1,475 odd besides 
interest and also the. realizations for the 
` kists of Jeth and Bhado of 1328 Fasli and 
the full kists of 1329 Fasli with interest. 
Notice of this application was ordered to 
be served upon Musammat Abbasi Begum ; 
and on the 4th of October 1923 she filed 
an objection in which she stated that out of 
the sum of Rs. 2,475 odd payable by her, she 
paid Rs. 1,000 to Mr. ‘Saiyid Ahmed Nawab 
leaving a balanceof Rs.1,475 only as due 
from her; that the sum of Rs. 2,475 odd which 
was found tobe due from her was made 


up -of certain rents due from ‘the tenants © 


which she had failed to realise in respect 
of the share of the minor Yaquti Begum, 
that she was making arrangements to realise 
the un-realized rent from the thikadars 
and bandobastidars and raiyats but that as 
she had retired from the guardianship of 
he minor and Mr, Saiyid Ahmed Nawab 


-n 
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had been appointed. guardian she had ` 


failed to realise the same; that thereupon, 
Mr. Saiyid Ahmed Nawab had insisted 
that she should not realise the rents from. 


the tenants on account of the share- of , 


Yaquti Begum and .that he himself -would- 


‘do so and that as a matter of fact Mr. 


Saiyid Ahmed Nawab lad made realiza-, 
tion forthe periods for which she, the ap- 
pellant, had been made‘ liable, and that 
such realizations would appear -from . the. 
accounts filed by Mr. Saiyid Ahmed Nawab 
in Courtin respect of the share of Yaquti 
Begum and she prayad that Saiyid Ahmed- 


Nawab be examined and the accounts be ` 


referred to. The learned District Judge. 
rejected this objection of the appellant 
Abbasi Begum by his order dated the 4th 
October 1923. He observedin the said. 
order that all questions were discussed and. 
settled by the District Judge under his, 
order dated the 2nd September 1921 -referred: 
to above, that the sumof Rs, 1,475 was still. 
due from Abbasi Begum and that it made. 
no difference who had been realizing the 
minor’s rents since the order of the 2nd of- 
September 1921 was passed. He. thought. 
that there.was nonecessity for examining. 
witnesses as proposed by Abbasi Begum 


because there was nothing to examine them. 
about and he directed that. Musammat- 
-Abbasi Begum must pay up the amount; 


due by November 13th without fail, other- 
wise she would be fined under s. 45. On. 
the 13th November 1923 Musammat Abbasi 
Begum filed a petition praying that -the. 


“order of the 4th October might be reviewed. 


Objection was raised on behalf of the pre- 
sent guardian and the learned District 
Judge rejected -Musammat Abbasi Begum’s. 


` petition for review by his order dated the 


8th December 1923 which runs thus: — 


“Parties heard. It seems quite clear that’ 
the sum of Rs. 1,475 is quite separate from 
the arrears of rent, 
objection to payment is invalid. She must 
pay Rs. 1,475 in cash as already ‘ordered 
together with interest at 6 per cent. for the 
two.years during which she has ‘withheld 
payment. This amount must be paid” into 
Court or to the minor's guardian by -Decem- 
ber 22nd without fail, or a fine will be im- 
posed”. 


Musammat Abbasi Begum having failed 
to make the payment, the learned District 
Judge made the order imposing the fine of 
Rs, 50 upon her on the 22nd of Decembey 


so Abbasi Begum's . 
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923 against which the present appeal has 
been filed. 

It has been contended on behalf of the 
appellant that the order of fine is bad in law 
jnasmuch as the fine hasbeen imposed for 
non-payment of asum of Rs.1,475 odd which 
is not really due from her. It is contended 
that a portion of this sum represented cer- 
tain unrealised rents from tenants and, as 
those rents had been collected by Mr. Ahmed 
Nawab, she could not be made liable to pay 
the whole of the sum of Rs. 1,475, and no 
fine could be imposed upon her for non- 
payment of the sum which was not really 
due from her. On behalf of the respondent 
it is contended that the question as to 
whether any portion of the unrealised rent 
was realized by Mr. Ahmed Nawab does not 
arise in the present case and that the learn- 
ed District Judge was not bound to examine 
the accounts of Mr. Ahmed Nawab or to 
take evidence on the question as to whether 
such unrealised rents had been realised by 
Mr. Ahmed Nawab. It is further contended 
that the question as regards the amount 
found by the District Judge ta be due from 
Musammat Abbasi Begum was finally settl- 
ed by the order of the District Judge and 
that no appeal lies to this Court against 
- such order, and it was not open to the appel- 
lant to raise the question in appeal before 
us. 

I am of opinion that the question as re- 
gards the amount actually due from the 
appellant at the time she was ordered by 
the District Judge to pay the sum to the 
present guardian on the 4th of October 
1923 ought to have been gone into by the 
learned District Judge. The order of the 
2nd September 1921 was apparently passed 


` under s. 34 of the Guardians and Wards Act ` 


at atime when Musammat Abbasi Begum 
was still the guardian of the minor Yaquti 
Begum. It is contended by the learned 
_ Counsel for the respondent that the order 
of the 4th of October 1923 was passed under 
sub-s. 3 of s. 41 of the Guardians and Wards 
Act and that no appeal lies against such an 
order: Section 45 of the Act, however, pro- 
vides that the guardian shall be liable by 
order of the Court toa: fine not exceeding 
Rs. 100 in case he fails to pay into Court 
the balance due from him in compliance 
with a requisition undercl. (d) ofs. 34 
or if the guardian, after he has ceased to be 
such, fails to deliver any property in com- 
pliance with a requisition under.sub-s. 3 of 
s, 41 of the Act. Therefore, in order to 
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enable the Court to impose the fine it must 
be shown that the sum for the non-payment ` 
of which tke fine has been imposed was 
actually due from the guardian, and if the 


guardian represents that the sum is not due 


no fine can be imposed unless it is ascertain- 
ed as to whether the sum which he has been 
ordered to pay isreally due from him. In 
Jagannath Panja.v. Mahesh Chandra Pal 
(1) it was held that if the requisition under 
s. 34 (c) be not in conformity with s. 34 (d) 
no fine can validly be imposed on the guard- 
ian for failure to comply therewith. The 
same principle will apply in case of the 
failure of the guardian to pay a sum- which 
he may be called upon to payunder sub-s. 3 
of s.41 of the Act. I am, therefore, of opinion 
that ‘the order of fine without any enquiry 
as regards the amount actually payable by 
the appellant was improper. The learned 
District Judge seems to be of opinion that 
it was immaterial as to who had realised 
the unrealised rents for which the appel- 
lant was made liable. In my opinion it 
will be inequitable to make the guardian 
pay any sum for which she was made liable 
on account of non-realization from tenants 
and which realizations were subsequently 
made by the new guardian. 

I would, therefore, set aside the order of 


. the District Judge, dated the 22nd Decem- 


ber 1923, imposing the fine upon the appel- 
lant and direct that her objection dated the . 
áth October 1923 be considered. In her 
petition of objection of that date she stated 
that the fact of therealization of the un- 
realised rents would appear from the 
account papers of Mr. Saiyid Ahmed Nawab. 
The enquiry will, therefore, be limited to 
the papers of Mr. Saiyid Ahmed Nawab, 
If the village papers kept by the village 
amlas during the period of the guardianship 
of Mr. Ahmed Nawab or the accounts pro- 
duced by him in Court show any realization 
from tanantsor thikadars forthe period for 
which Abbasi Begum was made liable, such 
realizations must be credited in favour of 
Abbasi Begum and she must be called upon, 
to pay only the balance left after giving 
credit for such realizations. . 

The result is thatthe appeal is allowed 
and the order of the District Judge is set 
aside with costs. 

Mullick, J.—I agree.. If Mr. Ahmed 
Nawab has by arrangement realised part 
ofthe balance of Rs. 1,475 due from the 


ae 36 Ind. Cas, 286; 25 O. L. J. 149; 21 C. W, N. 
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appellant it cannot be said that there 
has been failure on her part to pay the 
sum of Rs. 1,475. Therefore? a fresh notice 
must issue for the sum really due, 

Z. K. Appeal allowed. 
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OUDH CHIEF COURT. 
Execution APPEAL No. 53 or 1925. 
January 29, 1926. 

Present :—Mr. Justice Hasan and 
Mr. Justice Raza. 
Tue PEOPLE'S INDUSTRIAL BANK, 
Lro., ALLAHABAD, IN LIQUIDATION 
Droree-HorDeR -APPRILANT 


Mr. MAHESH. CHARAN SINHA— 

. dJUDGMENT-DEBTOR— RESPONDENT. 

Companies Act (VII of 1913), ss. 186, 199—Coniribu- 
tion order, execution of —Limitation—Limitation Act 
(IX of 1908), Sch. I, Art. 182—Step-in-aid of execution 
—Process-fee, payment of. 

Though the making of an order of contribution 
under s. 186 of the Companies Act is not controlled 
by any rule of limitation, the enforcement of such 
order is not equally so uncontrolled. It is subject to 
the general law of limitation applicable to execution 
applications. [p. 632, col. 1.] 

As soon as the list of contributories is settled the 
liability of the contributory is founded on a different 
footing from the one on which it rested till then. 
Before the order of contribution is passed the liabil- 
ity is a contractual liability. Subsequent to that 
order it is a new liability which may be described as 
a statutory liability. [ibid.] 

In re Whitehouse, (1878) 9 Oh. D. 595;47 L. J. Ch. 
801; 39 L. T. 415; 27 R. 181, relied on. 

The mere payment of process-fee i is not a step-in-aid 
of execution. [p. 631, col. 2.] 

Appeal against a decree of the District 
Judge, Lucknow, dated the 1st May 1925. 

Mr. H. D. Chandra, for the Appellant. 

Messrs. Niamatullah and Makund Behari 
Lal, for the Respondent. 

JUDGMENT.—In the process of ihe 
compulsory winding-up of the People’s 
Industrial Bank, Limited, a company incor- 
porated and registered under the Indian 
Companies Act, 1882,the respondent was 
placed on the list of contributories in res- 
pect of an amount of Rs. 5,000 odd as the 
price of unpaid purchase-money of certain 
shares which he had purchased in that 
company. The order was passed by the 
-Court of the District Judge of Allahahad so 
far back as the 21st of February 1917. 

Babu Hardeo Prasad, the Official Liquida- 
tor, applied to the Court of the District 
Judge of Allahabad on the 14th of April 


-182 of Sch. 
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1924 for execution of the order of the 2lst . 
of February 1917 by attachment of the 


general effects of the respondent, Mahesh , 


Charan Sinha. The application for execu- 
tion was accompanied with a prayer that 
it be transferred to the Court ofthe District. 
Judge of Lucknow for the purpose of exe- 
cution. Accordingly the application came : 
up to be heard by the latter Court. The 
judgment-debtor appeared and pleaded the - 
bar of limitation against the Liquidators 
application. The learned District Judge 
upheld the plea and rejected the applicaticn . 
as barred by the provisions of Art. 182, 
Sch. I, of 
The appeal beforeus is against that order. 

We have heard argumentson both sides. 
at great length and have given anxious con-- 
sideration to the question of limitation. 
involvedin thisappeal. The conclusion at 
which we have reached is that the order of 
the learned District Judge of Lucknow. 
against which this appeal has been preferr- 
ed is right and should be maintained. ` 

The contention urged on behalf. of the 
appellant is that the application under 
consideration was a step-in-execution taken 
under the Indian Companies Act, 1913, now 
in force,and that there was no period of 


‘limitation prescribed in that Act for- such 


an application. The conclusion which the 
learned Pleader for the appellant attempted 
to draw from these premises was that Art. 
l of the Indian Limitation 
Act had no application to the present case. 
In support of this argument several sec- 
tions of the Indian Companies Act, 1913, 
were read tous and it was pointed out 


that they all relate to acts of the Court — 


and one of [such acts was to collect the 
assets of the company under liquidation for 
the benefit of the creditors and that con- 


‘sequently there was no bar of time as to 


the acts of the Court. Reliance was also 
placed on the cases of Sorabji Jamsetji v. 
Ishwardas Jagyiwandas Store (1), Jagannath 
Prasad v. U. P. Flour & Oil Mills Company 
Limited (2) and Vaidiswara Ayyar v. Siva 
Subramania Mudaliar (3). 

The first part of the reasoning may be 
conceded to be correct and it may further 
be conceded that the decisions on which 
reliance is placed are also correct. Accord- 
ing to our judgment they do not establish 
the proposition that when an order of the 

(1) 20 B. 654; 10 Tnd. Dee. (x. s.) 1004. 


(2) 35 Ind. Gas. 159; 38 A. 347; 14 A. L. J. 340, 
(3) 31 M. 66; 3M. L. T. 250, 


the Indian Limitation Act... 


- 
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Court passed under the provisions of s, 186 
of the Indian Companies Act comes to be 

-enforced by the Liquidator by means of an 
application under the provisions of s. 199 of 
the same Act there is no bar of limitation 
to .such an application. The act of the 
Court ‘consists of making an order of con- 


tribution in compliance with the provisions ' 


of s..156 et seqof the Indian Companies 
Act, Then thereare further provisions in 
the same Act for the administration and 
distribution of the assets of the company 
under liquidation by the Official Liquidaton 
-amongst the creditors of the Company. The 
act of the Liquidator is subject to an order 
of the Court on appeal, 

The cases, to which reference has been 
made in the preceding paragraph of this 
judgment establish that in making an order 
of contribution the Court is not subjected 
to. rules of limitation. As soon’ as the list 
of contributories is settled the liability 
of the contributory is founded on a different 
footing from the one on which it rested till 
then. Before the order of contribution is 
passed the liability is a contractual liabi- 
lity. Subsequent to that order it is a new 
liability which may be described as a statu- 
tory liability. This view of law is support- 
éd by the decision of Jessel, M.R., in In re, 
Whitehouse (4) and the cases to which we 
have referred proceed on that decision. 

That the making of an order of contribu- 
tion, is not controlled by any rule of limi- 
tation does not lead to the conclusion that 
the enforcement of thesame order is equally 
notso controlled. It is agreed that there is 

-no express provision in the Indian’ Com- 
panies Act, which has the effect of obviat- 
ing the application of the law of limitation 
to the enforcement cf the orders made by 

the Court under the said Act. 
contrary, we think that the provisions of 
that Act clearly lead to the conclusion that 
steps taken for the enforcement of the order 
. are controlled by the general law of limita- 
tion.” Section 199 of the Act is as fol- 
lows :— ; 

“All orders made by a Court under this 
Act may be enforced in the same manner 
in which decrees of such Court made in 
any suit pending therein may be enforced,” 
The decrees of the Court of the District 
Judge of Allahabad in any suit decided 
by that Court could only be enforced in 
accordance with the provisions of the C. 


4) (1878) 9 Ch. D. 595; 47 L, J. Oh, 801: 93, 
wen W. R, 181, 01; 93, LT. 


On the. 
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P.C. The procedure applicable to the exe- 
cution of decrees is.givenin O. XXI, of 
that Code. The Liquidator inřenforcing the 
order of the District Judge of Allahabad 
must make an application for execution of. 
that order in accordance with the provi-- 
sions of that order as in reality the present 
application. was made, An application for 
execution of a decree under the provisions 
of the O. P. O. must fall under either one 
or the other of the Articles of the Indian, 
Limitation Actapplicable to applications 
for ‘execution of decrees. In the present 
case the Article appliable is 182. By the 
force of s. 3 of the Indian Limitation Act, 
1908, the application must .be rejected 
if it is not presented withinthe»time pres-. 
cribed by that Article. It is agreed that if 
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that Article is applicable the present ap- | 


plication is beyond time, On these grounds 
we hold that the application is governed by 
Art. 182 and is beyond time as such. 


In support of the appeal it was further l 


argued that the Liquidator paid a certain 
sum of money into Court hy way of process- 
fee on a certain date and that that payment 
constituted a step-in-aid of execution and 
the present application was within three 
years from that date, 
not require any serious consideration. It 
is beyond doubt that the mere payment of 


This argument does. 


process-fee is not a step-in-aid of execu- ` 


tion. f . 
The result is that the appeal fails and is- 

dismissed with costs. 
N. H. 
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LAHORE HIGH COURT. 
Civiu Revision Petirion No. 448 or 1925. . 
January 28, 1926. 

Present :—Mr, Justice Dalip Singh. 


Appeal dismissed, l 4 


ATMA RAM—DEFENDANT—PETITIONER ay 


4 versus 
ALI BAKHSH—PLAINTIFF-——RESPONDENT. ` 
Provincial Small Cause Courts Act (IX of 1887), 
s. 25—Civil Procedure Code (Act V of 1908), 0. XX, 
r. b-—Judgment, defective—Revision. 


A judgment of a Court of Small Causes which does ` `° 


not comply with the requirements of O. XX; r. 4, C. P.- 
C., is defective and liable to be set aside in revision. 


Petition, under s. 25 of Act IX of 1887, 


for revision of a decree of the Judge, ` 


Small Cause Court, Jullunder, dated the 
20th April 1925, decreeing the claim. 
Mr. Shamair Chand, for the Petitioner. 
Syed Mohsin Shah, for the Respondent. 
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JUDGMENT.—In this revision Mr. 
Shamair Chand for the petitioner contends 
that there is no proper judgmeht in the 
case as-the terms of O. XX, r. 4, O. P. O., 
have -not been complied ‘with. The 
judgment -is- obviously defective in this 
respect. I accordingly set aside the judg- 
ment and direct the learned Judge exer- 
cising Small Cause Court powers to dispose 
of the case according to law. Costs of the 
petition will abide the event, 

Re- L. - Case remanded. . 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Suconp Civic APPEAL No. 281 or 1925. 
February 5, 1926. 

Present :—Mr. Hallifax, A. J. C. 
FAKTRA—Derenpant—APPELLaNT 
versus 
RAMCHANDRA AND OTHERS—PLAINTIFFS 


RESPONDENTS. 

C. P. Tenancy Act (I of 1920), s. 
tion “Act (XVI of 1908), ss. 17, 
lease of occupancy land—. Admissibility in evidence. 

Obiter -dictum.—Section 17 of the Registration Act 
which requires registration of leases of immoveable 
property for any term exceeding one year must be 
read as “subject to any other law for the time being 
in force’, for instance, s. 12 of the C. P. Tenancy 
Act, which enjoins a registering officer not to ad- 
mit for registration a document purporting.to trans- 
fer an occupancy holding in contray ention of the pro- 
visions of the section. 


I2-—Registra- 


A deed of lease of occupancy holding for more than ` 


a year is, therefore, not a document required by 
s. 17 of the Registration Act to be registered and is 
not affected by the provisions of s. 49 of that Act 
and is admissible to prove the lease. 


Appeal against .a decree of the Addi- 
tional District Judge, Wardha, dated. the 
1yth February 1925, in Civil Appeal No. 138 
of 1924. : > 

Mr. M. R. Bobde, for the Appellant. 

Mr. M. R. Indurkar, for the Respondents, 

JUDGMENT. —The defendant-appel- 


lant tendered in evidence a deed granting 


him alease of an occupancy holding for 
eleven years, which;.of course was not. re- 
gistered. This has been held in both the 
lower Courts to be inadmissible in evi- 
dence because it is not registered. Sec- 
tion 49of the Registration Act excludes from 
evidence unregistered documents “required 
by s. 17 to be registered”. Section 17 re- 
quires registration of leases of immoveable 
property for any term exceeding one year, 
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actment, must be read as “subject to any 


roof 


other law for the time being in force’, , 
and s. 12 (4) of the Tenancy Act, 1920, . 


which is the same as the first part of s.. 


46 (5) of the Act of 1898, says: “Notwith-. 


standing anything contained in the Indian y 
Registration Act, 1908, no “officer empower- - 


ed to register ‘documents thereunder shall 


-admit to registration any document which. . 


purports to | contravene the provisions of - 


this section.” 
pancy holding is, therefore,not a document 
required by s. 17 of the Registration Act 


` to be registered, and is not affected by the 


provisions ‘of s. 49 of that Act. The con- 


. trary view which is certainly common, .in- 


volves the obvious contradiction that a 
document which is, 
awkward phrase, compulsorily non-registr- 


: able is inadmissible in evidence becduse 


it is compulsorily registrable. 

The matter is however of:no consequence 
in this case as it is now accepted by every 
one that Vithu Singh did grant an eleven- 


year lease of the holding for Rs. 1,000 on | 


the 12th of April 1912 to the defendant 
Fakira. It seems clear that, 
proviso of's. 60 of the Tenancy Act, 1898, 
which is reproduced ins, 38 of the Act of 
1920, that lease was valid for one year 
only, and that Fakira could have been 
turned out by Vithu Singh or his succes- 
sors at the end of any year at the beginn- 
ing of which he had been permitted to 


hold the land. Fakira would he entitled. 


to compensation under s. 65 of the Contract 
Act for the unexpired portion of the eleven 
years if he were turned out, a matter that 
has been left out of sight in this as in 
most cases of this kind. But he could-not 
be evicted in the course of any agricultu- 
ral year, because allowing him to retain 
possession at the beginning of it is the 


-grant of a lease for that one year. 


Now there is no proof that the plaintiffs 
or their lessors ever even demanded pos- 
session from Fakira in 1921. In the plaint 
it is stated that the plaintiffs took posses- 
sion on the l4th of April, two days after 
the execution of the ledse in their favour, 
and Fakira re-took possession on the 15th 
of June and retained it till the suit was 
filed in December 1922. He retained it 
actually till the following June when the 
period of eleven years expired, and his 
reply was that he had never been disturbed 
even by a demand to quit. 


to use a somewhat 


A deed of lease of an oecu-. - 


under the.. 
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The evidence on the point is as follows- 
“Mahadeo Teli (P. W. No. 2) says: “Plaint- 
iffs did the summer operations of those 
fields year before the last. 
ed it with tur and dhan.” 
(P. W. No. 3) says: 


Sadasheo Kunbi 
“Plaintiffs performed 


the summer operations forl or 2 days. De- 
fendant sowed it*with cotton and tur.” In 
cross-examination he adds: “I saw the 


summer operations some 8 or 4 days after 
the Mandwas; the plaintifis were then turn- 
ed out. This was two months before Mrig.” 
(In the year 1921 the Mandwas festival 
was on the 8th of April)” The. only other 
witness’ who says anything about this is 
Sheoram Singh (P. W. No. 4), the guardian 
of the minor lessors. He admits that he 
did lease the land to Fakira for the year 
1920-21 in the way found not proved in the 
lower Appellate Court and falsely denies 
all knowledge of the eleven-year lease. As 
to possession he says: “In the summer of 
1331 before I let out the fields to the 
plaintiffs. I had made the summer opera- 
tions and then the plaintiffs came to me. 
No one had obstructed me while I was 
making the summer operations. 

I have no hesitation in finding that nei- 
ther the plaintiffs nor Sheoram Singh even 
demanded possession from Fakira. All that 
ever happened was that Sheoram Singh 
asked him to giveup the rest of his lease 
out of pity for Vithu Singh’s orphan child- 
- ren. He pointed out that. Vithu Singh still 
owed him money, and Sheoram Singh said 
no more, but went away and executed a 
lease in favour of the plaintiffs on which 
subsequently a suit could be filed. If they 
have any claim for damages it is against 
Sheoram Singh. 

The decree of the lower Appellate Court 
will be set aside and a decree will issue 
dismissing the plaintiffs’ suit. They will 
pay the costs of the defendant- appellant i in 
all three Courts. The Pleader's fee in this 
Court will be thirty rupees. 

G.R D. Decree set aside. 
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LAHORE HIGH COURT. 
First Cryin Appea No. 915 oF 1919. 
* November 25, 1924. ; 

Present:—Justice Sir Henry Scott-Smith, 

Kr., and Mr. Justice LeRossignol. 
IQBAL SINGH AND OTHERS—DEFENDANTS ` 
—APPELLANTS 

versus 
JANG BAHADUR SINGH AND OTHERS 

— PLAINTIFFS AND Musammat GHULAM 

FATIMA, alias INDAR KAUR—DEFENDANT 
-—RESPONDENTS, 

Hindu Law—Joint family—Nucleus small—Sub-. 
sequent © additions—Presumption—Self-acquisitions— 
Pensions Act (XXIII of 1871), ss 4, 6—Suit relating to 
Jagir—Jurisdiction of Civil Court. 

Where the nucleus of ancestral property of a joint 
Hindu family is quite negligible, there is no presump- 
tion that any subsequent additions were made with 
the assistance of that nucleus and are, therefore, 
ancestral property. |p. 636, col. 2.] 

Lal Bahadur v. Kanhaiya Lal, 29 A. 244; 9 Bon. 
L. R. 597; 11 O. W. N. 417; 50. L. d. 340; 4 A.L.J. 
227; 2M. L. T. 147; 17 M. L. J. 228; 34 I. A. ee ch 
Sukhnandan v. Brijnandan, 73 Ind. Cas. 1052; A I 
1923 All. 574; L. R. 5 A. 39 Civ., distinguished. 

Where a member of joint Hindu family neither 
blends nor intends to blend his self-acquisitions with 
ancestral property but treats them as his own over 
which he has full disposing power, these self-acquisi- 
tions cannot be regarded as joint family property. 
|p. 637, col 2.] 

Rajanikanta Pal v. Tameka Pal, 73 Ind. Cas. 
252; 50 C. 439; A. I. R. 1923 Cal. 57; 44M. L.J. 561; 
39M. D. T. 149; 25 Bom. L. R. 683; 370, L. J. 515; 
ee W.N. 438; 18 Ta. W. 387; 27 C. W. N. 997; 9. 

& A. L. R.B05: 50 I A. 173 (P. C.) and Suraj 
An Ratan Lal, 40 Ind. Cas. 988; 40 A. 159; 21 
C. W. N. 1085; 20 O. G. 211; 2P. L. W. 160; 33 M. D. 
J. 180; 15 A. L. J. 684; 19 Bom. L. R. 737; 22 M. L. T. 
121; 26 O. L. J. 267; 6 L. W. 509; (1917) M. W. N. 477: 
4 O. L. J. 762; 44 I. A. 201 (P. C.), distinguished. 

A jagir being a grant of land revenue, a suit relat- 
ing to it cannot be taken cognizance of by, a Civil 
Court except on a certificate granted by the Collector 
under s. 6 of the Pensions Act. [p. 638, col. L] 

First appeal from a decree of the Senior 
Subordinat Judge, Gujranwala, dated the 
27th March 1919. 

Bakhshi Tek Chand, Dr. Gokal Chand 
Narang and Lala Amar Nath Chopra, 
for the Appellants. 


Lala Fakir Chand and Lala Balwant Rai, 


` for Diwan Mehar Chand, for the Respond- 
“ents. 


JUDGMENT.—In the suit out of © 
which the present appeals arise plaintiff 
Kahan Singh, son of Dayal Singh, sued for 
a declaration that he wasentitled to certain 
properties and debts mentioned in his father’s 
Will dated the 10th of September 1906. He 
also sued for the rocovery of a sum of 
Rs. 877-5-4 of jagir money which he said 
had been wrongly paid to his brothers, 
Wasakha pie and :Waryam Singh, tke 


ji 
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defendants. The Court below gave him a 
decree for the declaration as prayed but 
dismissed the suit for jagir money as barred 
by the time under Art. 62 of the Schedule 
to the [imitation Act. From this order 
separate appeals were filed by the sons of 
Wasakha Singh, who has died, and by 
Waryam Singh and his daughter, Musammat 
Indar Kaur and plaintiff has filed cross- 
cr potiens as to the part of-the suit dismiss- 
ed. : i 
The parties are Bhandari Khattries of 
Butala in the Gujranwala District and are 
admittedly governed by the Hindu Law. 
Sardar Dayal Singh was one of the four 
sons of Sardar Ganda Singh who was a rais 
in the Sikh times and held a personal 
jagir of Rs. 18,000 per annum in addition 
to one of Rs. 15,000 forthe maintenance of 
‘60 Sawars. Ganda Singh was killed during 
the Ist Sikh War in 1845. Dayal Singh 
was 13 years old at that time. The jagir, 
was continued by the Sikhs to the 
sons of Ganda Singh. After the annex- 
tion of Punjab the British Government in 
1850 considered the claims of Ganda Singh’s 
sons and having regard to their position 
and influence assigned a jagir of Rs. 2,500 
per annum to each son for his life and 
declared that the sons ofeach of them 
should after their death enjoy a jagir of 
Rs. 625 per annum. Dayal Singh admittedly 
had ashare in certain ancestral property 
described in para. 2 of the plaint. He was 
an. Honoray Magistrate and an Honorary 
Sub-Registrar: but these posts brought him 
no income. His income. was derived from 
hisshare in the ancestral property and from 
his jagir of Rs. 2,500 per annum. His sons 
were members of a joint Hindu family, 
but according to the plaintiff's case Wasakha 
Singh separated in Sambat 1922 correspond- 
ing to 1865 -A.D. at which time he took 
a share in the moveable property. On the 
26th of May 1894 Dayal Singh made a 
Will in which he devised the whole of his 
property to his three sons and recited that 
‘Wasakha Singh had separated from him 
in Sambat 1922. On thesameday Wasakha 
Singh executed a deed of release or faragh- 
khatt printed at page 9of the paper-book 
in which he recited that he had received 
his share in certain properties of his father 
ancestral and self-acquired that he had 
taken possession of the same and that he 
had no claim to any other property. He 
also recited that he had received certain 
cash and ornaments and that he had no 
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further claim to the moveable property 
of hisfather, On the 24th of September 
1896 Waryam Singh executed a deed of 
release (pages 10-12 of the paper-book) in 
favour of his father in which he said that 
he had received Rs. 8,000 on account of his 
share in the moveable property, and that 
he had no claim to any Sther moveable pro- 
perty possessed by his father with the 
exception ofa share in the clothes, utensils 
and other articles valued Rs. 2,000. Sub- 
sequent to the Willof 1894 Dayal Singh | 
agreed to mutation of his lands in the 
villages of Wazirke and Killa Dev being 
effected in equal shares in the names 
Waryam Singh and Kahan Singh. These 
mutations were in accordance- with the 
terms ofthe Will. The proprietary rights 
were mutated and the clear meaning of 


‘the mutation is that Waryam Singh and 


Kahan Singh became the proprietors in 
place of Dayal Singh. Some other muta- 
tions were entered in the register with the 
object of transferring certain properties to 
all the three sons, but were refused because 
Sardar Dayal Singh would not agree to 
them. 

On the 25th of September 1896 Waryam 
Singh executed a Will in favour of Kahan 
Singh but subsequently revoked this and 
in 1912 executed a Will in favour of 
Wasakha Singh. On the 10th of September 
1906 Dayal Singh executed a second Will ` 
by which he revoked that of 1844. By it 
he gave shares to Wasakha Singh and 
Waryam Singh in what he described as 
the only ancestral property and not to 
Kahan Singh. The property which he had 
previousy mutated in favour of Waryam 
Singh and Kahan Singh he referred to as 
his own and bequeathed it to Kahan Singh 
only. In 1907 Dayal Singh applied to the 
Revenue Authorities to cancel the mutations 
which he had agreed to in regard to Kila 
Dev and Wazirke properties, but the Re- 
venne Authorities rejected his application. 
In 1909 Dayal Singh died and the Revenue’ 
Authorities sanctioned mutation of the - 
lands left by him in favour of his three sons 
in equal shares. 

The first question which we have to deal 
with is what portions of the property in 
dispute are ancestral, Theplaint in para, 
2 gives three items of ancestral pro- 
perty. Paragraph 3 states that the deceased 
acquired a good deal of other meveable 
and immoveable property and the jagir, 
The meaning of this is that all the 
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self-acquired with the exception. of that 
referred toin para. 2. Mr. Tek Chand in 
arguing the appeal for Wasakha Singh's 
representatives had divided the property 
into different classes. Some of it was 
acquired before 1865 and some after. In 
regard to certain property he urges that 
the date and mode of acquisition has not 
been shown by any evidence. . This pro- 
perty consists of items Nos. 4, 5, 6. 7,:9 and. 
15 as detailed in para. 9 of the plaint. 
Counsel for the respondents, however, urges 
that the pleas "show that it was never 
disputed ‘that any property came to Dayal 
Singh from his ancestors beyond that 
detailed in para. 2 of the plaint. We are 
referred to the pleas of Waryam Singh on 
page 286 of the paper-book where in para. 2 
he states that the property mentioned in 
para. 2 of the plaint was ancestral and in 
para.3 that the. property stated to have 
been acquired.in para. 3 of the petition of 
plaint was infact acquired by the-income 
accruing from the ancestral property. 
Again the pleas of Sardar Iqbal Singh and 
others at page 289o0f the paper-book show 
in para. 2 that the defendants’ statement was 
that besides the property admitted te be 
ancestral there was considerable amount of 
other ancestral property which was acquir- 
ed by the joint family. . We think it is clear 
from these pleas that what the defendants 
alleged was not that there .was -other an- 
cestral property which had descended from 
Ganda Singh, but that the othér property 
said.to be self acquired was really, ances- 
tral, inasmuch as it had been acquired 
with the aid of ancestral funds, or it was 


contended that it was joint because it had- 


been acquired by the members of the joint 
family. We also findin the judgment at 
page 356 of the paper-book, the follow- 
in 

Ripe ancestral property above stated (i.e., 
that mentioned in para. 2 of the plaint) did 
not.bring any income to form nucleus of 
subsequent acquisitions. This fact was 
admitted.” The Court. then goes on to 
state that the whole of the ancestral pro- 
perty belonging to. Dayal Singh and his 
brothers brought an income of only Rs, 150 
a year or in other words Rs. 37-8 to each 
of the brothers. It has not been contend- 
ed before us that this admittedly ancestral 
property brought in any larger income. 
We, therefore, have the fact that Dayal 
Singh’s income from ancestral property 


- 
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property of which he died possessed was. 


jagir of Rs. 2,500. 
The next pointi is whether the jagir” can: 
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was only some Rs. 37 but that he enjoyed a. 


be held to be ancestral property. Mr. Tek * 


Chand has argued that because Ganda 


Singh held a jagir in Sikh ‘times, the 
British Government’ continued a jagir to 
hissons. He argues that the jagir, granted 


to the sons was really a part of thé anees-° ` 


tral jagir. We are unable to accept this 
view.. The jagir, which was enjeyéd by 
Ganda Singh’s sons in Sikh times, obvious-. 


ly'came to an end with the- termingtion: of 7 
An entirely ‘fresh grant was 


Sikh rule. 
made to the sons of Ganda Singh: by the” 
British Government. The term3-of ‘the: 
sanad printed at page 6 of the paper book ` 
are quite clear on this point. 
ly within, the discretion of this Govern-- 
ment to grant Dayal Singh and his brothers’ 
any jagir at all. We, theréfore, hold that 


jagir enjoyed by Sardar Dayal Singh was’ > 


his self-acquired property. - 

The next point urged by Mr, Tek’ Chand 
was that as there was a nucleus of ancestral 
property in the hands of Dayal Singh, all 
the property subsequently acquired by him- 


should be held to be acquired with the help” 


of this nucleus and must, therefore, be con- 
sidered to be-joint family property. - 
referred to the Privy Council case reported 

in Lal Bahadur. v. Kankaya Lal, (1) ia’ 


which it was held that the share taken on ~~” 
partition by the father of the plaintiffs and. = 
defendant was ancestral property in whieh > ` 


from their birth his sons acquired an 
interest ; that there being a nucleus of an-. 
cestral property the onus was upon the‘ 


defendant to show that the property in: : 
suit was self-acquired and not purchased- - 


with ancestral funds; that such onus had" 


not been discharged; that on the contrary” <“ 
the evidence showed that there was a- 
common stock of the whole family into: ` 
threw’ * 


which each member voluntarily ti 
what he might otherwise have claimed as 
self-acquired and that the property’ pur- 


It was entire- °° 


‘He: < 


che 


chased by, or with the assistance of. the , ~ 
joint funds was joint property. ‘In: that’: 


-case their Lordships finally held to be ès- 


tablished that there was ‘considerable. 


nucleus of ancestral property in the hands >- 


of the father after the partition and the 
onus ‘was, therefore, on the respondent to 
prove that his subsequently acquired pro- 

oy 29 A. 244;9 Bom. L. R. 597; 11 CO. W. N. 417; 5 


O. L. J. 340; 4 A. L. J. 227; 2M. L. T. 147; 17 N. L. J. 
228; 34 T, A. 65 (P. 0.), 
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perty was his separate estate (see page 
255 of the report). In the present case the 
nucleus of ancestral property was quite 
negligable and we, therefore, consider it to 
be distinguishable from the Privy Council 
case. ~ ii 

“Dhe latter was followed subsequently by 
the Allahabad High Court in the case 


‘reported in Sukhnandan v. Brijnandan (2). 


There also it was found established. by. the 


‘evidence that there was a nucleus of joint 
family property with the assistance of 
“which the subsequent acquisitions. bad 


been’ made and that in consequence the 


‘property in dispute must be held to be joint 


property. Their Lordships said that “where 
there is & nucleus zof ancestral family pro- 


perty, with theassistance of which subsequent 


acquisitions have been made, the burden of 
proving that any particular property is 
‘separate lies on the person who asserts it.” 
In the present case, considering how very 


“small the nucleus of ancestral property was, 
‘we do not consider that there could be any 


presumption that any subsequent acquisi- 
tions were made with the assistance of that 
.nucleús. We have, therefore, no difficulty 
in holding that the whole of the proyerty 
left by Dayal Singh with the ‘excéption’ of 
that ‘detailed‘in para, 2 of, the plaint was 
his selfacquired “property with which he 


‘could deal as he pleased. 


. A good deal of argument was addressed 
40 us as to whether it was proved that 


Wasakha Singh had separated. from the - 


family in 1865. Wemay say at once that 
there is no clear.evidence.of any - such 
separation. - The assertion by Dayal Singh 
in, his. Will of-.1894 that there ‘was such 
4 separation is not admissible in evidence 


against Wasakha Singh. or his represent- 


atives: Wasakha Singh executed a deed of 
release.on’ the same day as his father execut- 
ed a Will and there can be little doubt that 


-he knew of the contents of the Will. Read- 


ing, both dccuments together it. appears 


. probable that Wasakha . Singh was living 


separate from his father before 1894 but 
there is no clear proof of final separation. 


` . Mr. Tek.Chand has strongly urged that the 


family was a joint Hindu family uptil 1906 
and that, therefore, the presumption is that 
the property acquired by Dayal Singh became 
joint property. He has referred to us to a case 


reported asRajani Kanta Pal v. Jaga Mohan 


(2) 73 Ind, Cas, 1052; A, I R, 1923 All. 574; L, B.5 
bi Ye., 
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Pal (3) in which it was held that fwhere a 
member of a joint Hindu family blends his 
self acquired property with property of the 
joint family either by bringing his self- 
acquired property into a joint family ac- 
count, or by bringing the joint family pro- 


“perly into his separate account, the effect is 


that all the property so blended becomes 
joint family property. A similar view was 
taken in Suraj Narain v. Ratan Lal (4). 
The present case is, in our -opinion, clearly 
distinguishable. Here there are no indica- 
tions whatsoever that Dayal Singh ever 
intended that the property acquired by him 
should be treated as joint family. property. 
There was no joint account in which Dayal 
Singh blended his income with receipts 
and payments on joint account as in the 


- Allahabad éase. Wasakha Singh held various 


Government appointments and eventually 
became a Naib-Tahsildar. and a Tahsildar, 
but’he was on sick leave from 1890 till he was 
invalided and had to retire in 1895, Waryam ` 
Singh was alsoemployed as a Tahsildar in 
Kashmir. There is no evidence at all to 
show that they acquired any property and 
there is no satisfactory evidence as pointed 
out by the Trial Court to the effect that they 
contributed any of their earnings to joint 
funds, On the other hand, there are. 
many indications to show that Dayal Singh 
always treated his acquisitions.as his own 
separate property. We may refer in this 
connection specially to the Will executed 
by him and to the deeds of release of 
Wasakha Singhand Waryam Singh which 
show that they did not dispute their father's 
power to will away the whole of his pro- 
perty. Other instances in which Dayal Singh 
treated the property as his own are. the 
mutations of his lands at Wazirke and 
Killa Dev which he caused to be made in thè 
name of Waryam Singh and Kahan Singh. 
Again, when mutations of other lands were 
entered up to be made in favour of all 
his sons he objected to the same and the - 
mutations were rejected by the Revenue 
Authorities. A f 
In our opinion all the circumstances of 


3) 73 Ind. Cas. 252; 50 O. 439; A. I. R. 1923 Cal. 57: 
ML, J. 561; 32 M. L. T, 149; 25 Bom. L. R. 683; 
C. L. J. 515; (1923) M. W. N.” 438;-18 L. W. 387; 
O. W. N. 997; 9 O. & A.-L. R.-805; 50L. A. 173 


(P. 0). ; ae eae 

(4) ‘40 Ind. Cas. 988; 40 A. 159; 21.0. W. N: 1065; 
20 O. O. 211; 2 P. L. W. 160; 33 M.I, J. 180; 15 A: L, 
J. 684; 19-Bom. Iz R. 737; 223 M. L. T, 1215 26 C. L. J. 
267; 6 L. W, o n M. W. N.477; £0, L. J: 162; 


44 
37 
27 


44 L.A. 201 P 
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the case and the conduct of Dayal Singh 
and his sons show clearly that Dayal Singh 
never intended to blend his self-acquisi- 
tions with the ancestral property, but that 
he always treated them as his own over 


which he had full disposing power. Any- 


initial presumption in favour of the view 
that the property is the joint family pro- 
perty has, in our opinion, been amply re- 
butted. 

It is, therefore, clear that when he made 
his Will in 1906 Dayal Singh had full 
power to dispose of all his self-acquired 
“Property with the exception of the land 
situated in Wazirke and Killa Dev the 
. proprietary rights of which he had already 
disposed of in his lifetime. The mutation 


entry relating to the Killa Dev land will, 


be found at pages 122 to 127 of the paper 
book and that-in regard to the Wazirke 
land at:pages 210 to 215. These clearly show 
that. Dayal Singh transferred his’ proprie- 
` tary rights in the land in the favour of 
Kahan Singh and Waryam Singh in equal 
shares and in accordance with the terms of 
the Will executed by him in 1894. Having 
once divested himself of his rights in these 
properties he could not revoke his act and 
will them away in 1906. His Will of 1906, 
' therefore, so far as it affects the half share 
of Warayam Singh in these two properties 
is of no effect. 
Item No. Sin para. 9 of the plaint is 800 
kanals of land situated at Sahran. It is 


pointed out by the Counsel for the appel-- 


lants and respondents’ Counsel also ‘agrees 
that the area of 800 kanals is a mistake. 
The sale deed by virtue of which Dayal 
Singh along with three others acquired 
Jand at Saharan will be found at page 32 
of the paper-book. It “shows that 932 
kanals was sold in which Dayal Singh’s 
4th share would be 232 kanals, the mu- 
tation of this land which was effected on 
. Dayal Singh's death will befound at page 163 
of the paper-book and shows that his share 
amounted to 204 kanals only. Lala Fakir 
Chand concedes that a correction may be 
‘made in the decree and that his client will 
be satisfied if he gets whatever land was 
possessed by Dayal Singh in this village. 
The cross-objections of the plaintiff 
Kahan Singh relates to rd share in the 
jagir money for kharif 1909 which was 
paid by the collector to his brothers. He 
claims that under the terms of the Will 
-it should have been paidto him, Now this 
money was not due to Dayal Singh at the 
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time of his death but would have become 
due to him in December 1909. There is, 
therefore, much force in Mr. Tek Chand’s 
contention that Dayal Singh could not 


will away property which was not owned - 


by him at the time of his death. The 
lower Court dismissed the claim to this 
sum of money on the ground that it was 
barred by time. Without deciding whe- 
ther the claim was barred by time or not, 
we are clear that the Civil Court could 
not entertain this claim at all without 
a certificate from the Collector granted 
under s.-6 of the Pensions Act, XXIII of 
1871, s. 4 of that Act is: “Except as herein- 
after provided, no Civil Court shall enter- 
tain any suit relating to any pension or 
grant of money or land revenue conferred 
or made by the British or any other former 
Government.” It is clear to us that the suit 
so far as this sum of money is concerned 
relates toa grant of land revenue conferr- 
ed upon Dayal Singh by the British Govern- 
ment and, therefore, in accordance with s. 6 
the Civil Court could not take cognizance 
of the claim except upon a certificate from 
the Collector, Deputy Commissioner or other 
officers authorised in that behalf to the effect 
that the case might be tried. The cross-ob- 
jections of the plaintiff asregards this sum 
of money must, therefore, be dismissed on 
this ground alone. 

. The appeals are accepted to this extent 
only that the decree of the lower Court will 
be varied, and the declaration will be to 
the effect that the plaintiff is proprietor 
of the property and outstanding debts men- 
tioned in the Will and in paras. 7and 9 of 
the plaint except so far as Waryam Singh’s 
half share in the property situated on 
Killa Dev and Wazirke is concerned. As 
regards land at Saharan No. (8) of the 
decree will be amended and instead of the 
words “800 kanals of land” the words “All 
the land left by Sardar Dayal Singh” will 
be substituted. : f 


As appellants have suceeded in part in, 


this Court and as the cross-objections have 
failed we think it equitable that the parties 


should bear their own costs in both Courts, ``’ 


and we order accordingly. é 
R. L. Appeal partly accepted, . 


= 
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MADRAS HIGH COURT. 
Appgay Suir No. 30 or 1924. 
March 19, 1925. 
Present:—Justice Sir Charles Gordon 
Spencer, Kr., and Mr. Justice Ramesam. 
SHANMUGHA VALAYUDA MUDALIAR 
AND OTHERS —PETITIONERS—APPELLANTS 


VETSUS 
Tar COLLECTOR or TANJORE— 
; RESPONDENT. 
Land Acquisition Act (I of 1894), s: 23—Valuation 
ie as tope—Value as building site, whether claim- 
able. 


Land with trees thereon acquired under the Land 
Acquisition Act should not be valued as a building 
site and at the same time valued upon the footing of 
the trees remaining there. The two claims are in- 
consistent and where itis valued as a tope, no com- 
pensation ought to be awarded as for a building site. 


Secretary of State for India v. Duma Lal Shaw, 
4 Ind. Cas. 521; 13 O. W. N. 487, followed. 


Appeal against a decree of the District 
Court of West Tanjore at Tanjore, in O. P. 
No. 63 of 1921. 

Mr. V. Rangaswami Iyengar, for the Ap- 
pellants. 

The Government Pleader, for the Re- 
spondent. . 

JUDGMENT.—The land acquired in 
this case was acquired for the purpose of 
being allotted for building houses, but the 
use to which the land was being putat the 
time of- acquisition was that of a cocoa- 
nut tope. The District Judge has given 
compensation under two heads, first for 
the income derivable from the cocoanut 
trees, which he capitalised at five years’ 
purchase,-and secondly he has given com- 
pensation for the land at Rs. 1,200 an acre. 
It is obvious that the same land cannot 
simultaneously be used as a cocoanut tope 
and for buildings. P. W. No. 7, who is the 
gumastah of the claimant and who speaks 
to the leasing of the trees, says that no 
yield was -gòt from the land. In the Sec- 
retary of State for India v. Duma Lal 
Shaw (1) it was observed that land acquired 
under this Act should not be valued as a 
building site and at the same time valued 
upon the footing of the trees remaining 
there, The two claims, as pointed out by 
the learned Judges, are inconsistent. The 
learned District Judge took the income per 
trees at not less than Rs, 2 and he observ- 
ed that five years income was not very high 
in fixing the value per tree. By Ex. E, 
P. W. No. 5 let out 150 trees for Rs. 425 a 
year and the lessee has also to give fruits 


Q) 4 Ind, Cas, 521; 13 0. W., N. 487, 
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and leaves worth Rs. 60. That is equiva- 


lent to saying that 150 trees would yield a 

little more than Rs. 3 a year each. It 

corroborat33 the statement of P. W. No. 1 

that cocoanut trees in this village would 

fetch Rs. 3 per annum rent. According to: 

P. W. No. 6, 145 trees in the tope out of . 
160 were yielding fruits; but P. W. No.1 

says that 15 or 20 of tHem would havea 

small yield. In every tope there must be 

trees at various stages of growth, some 

beginning to yield, some yielding well, 
some yielding less and less every year and 
some past-bearing, One can only take an 
average. On the side of Government 
no witness, who had counted the yielding 
trees, was examined. On the whole it will 
be reasonable to estimate that there were 
at the date of notification 125 trees yielding 
at the rate of about Rs.3 per annum. At 
this rate the annual yield would be about 
Rs. 375. The appellants have claimed at 

this rate Rs. 3 per tree for ten years upon 

163 trees. We think we should allow them 

at the rate of Rs. 3 for ten years; but re- 
duce the number of trees as already stated 

from 163 to 125. In Rajammal v. Head 

Quarter Deputy Collector, Villore (2) a 

Bench of this Court estimated the value 

of a tope of trees at 20 years annual rental; 

but - those were mango trees which as 

stated by the learned Judges, are long 

lived and yield produce for a number of 

years. To this sum of Rs. 3750 we must 

add Rs. 37 for the timber of trees that are 

not yielding at all at Rs.1 per tree and 
Rs. 8 for 11 portia trees. The total comes 

to Rs. 3,795 and to this must be added 15 

per cent. for the compulsory nature of the 

transaction. 

Nothing will be allowed for the land, the 
acquisition being that of cocoanut tope 
valued as a tope not as a field for growing 
wet or dry crops nor as a house site. 

The appellants are entitled to interest 
from the date of taking possession and costs 
throughout calculated on the amount by 
which we have increased the District Judge's 
award. 

V. N. V. 


Order accordingly, 
(2) 25 Ind. Cas. 393, 
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OUDH CHIEF COURT. 
SEconp CIVIL APPEAL No. 298 or 1925. 
November 24, 1925. 
Present:—Mr. Justice Misra and 
Mr. Justice Ashworth. 

_ JAGANNATH PERSHAD AND ANOTHER 
DEFENDANTS—APPELLANTS . 
versus 
CHANDI PERSHAD-—PLAINTIFE— 
RESPONDENT 
Pre-emption—-Acquiescence—Hstoppel—Offer to pre- 
einptor—Oudh Laws Act (XVIII of 1876), s. 10, effect 


ie rule of estoppel by acquiescence applies in 
the Province of Oudh to cases of pre-emption. [p. 
640, col. 2] > 

Bhagwat Singh v. Saiyad Nazir Husain, 5 O. O. 
395, Bank of Upper India v, Munshi Alopi Prasad, 10 
O. O. 257, Hanuman Singh v. Adiya Prasad, 54 Ind. 
Oas. 520; 22 O. 0. 323, relied on. 

The doctrine of acquiescence can be invoked against 
a pre-emptor notwithstadding that a written notice to 
him is prescribed bys. 10 of the Oudh Laws Act. 
a offer to a person entitled to pre-empt in order 
to prevent his exercising that right must be an offer 
specifying the person to whom and the price at 
PAN was proposed to sell the property. [p. 641, 
coll]... : ly yg <2 

Second appeal against a judgment and 
decree of the District Judge, Lucknow, 
dated the 13th May 1925, reversing those 
of the Sub-Judge, Mohanlalgunj, District 
Lucknow, dated the 24th November 1924. 
. Messrs. H. Husain and A. Rauf, for the 
Appellants 

Mr. Wasi Hasan for Mr. Ali Zaheer, for 
the Respondent. 

JUDGMENT.—This second civil 
appeal arises out of a pre-emption suit 
brought py the plaintiff-respondent, Chandi 
Prasad against Jagannath Prasad and Baij- 
nath Prasad, sons of Durga Prasad the 
vendee, who are appellants in this Court. 
Adjodhyia Prasad, vendor, :was also a de- 
fendant. He is no party to this appeal. 
The Subordinate Judge of Mohanlalganj 
dismisséd the suit on the ground that the 
plaintiff was proved to have acquiesced in 
the sale of the property by the vendor to 
the vendee. That finding was based on the 
following findings of fact. He found that 
the vendee had called the plaintiff and 
asked him if he wished to purchase. This 
was at the moment when the transaction of 
purchase by the vendee was on the point 
of conclusion with one Sheo Prasad. The 
price was ‘mentioned to the plaintiff and 
the plaintiff made some suggestion ‘about 
this price being under-stated in the sale- 
deed, so that the price of the property 
might not be raised, The plaintiff express- 
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ed his inability to make the purchase him- 
self for want of funds. These findings 


were based on the evidence of a witness . 


for the plaintiff Parmeshwari Din,. and 
also on the evidence of the patwari, a wit- 
ness for the defendant-vendee. There was 
evidence given also by Sheo Prasad. The 
Trial Court attached no value to his testi- 
‘mony. : It may be mentioned here that the 
Trial Court has not expressed any finding 
as to the status of the Sheo Prasad men- 
tioned above, but apart from Sheo Prasad’s 
own evidence we have the evidence of the 
patwart (Ajodhyia Prasad, D. W. No. 3) that 
Sheo Prasad was concluding the sale with 
the vendee on behalf of the vendor. 
admitted that this Sheo Prasad had not 
been made an agent by any deed in writing, 
but the law does not require that an agent 
should be appointed by a deed in -writing 
for the purpose of negotiating a sale. 

The District Judge of Lucknow on appeal 
upheld the finding of the lower Court that 
the respondent was given a chance of buy- 
ing the property, but adds the words 
“though not by the vendor himself”. The 
District Judge did not express any dissent 
from the findings of fact by the Trial Court. 
We consider that the District Judge must 
be deemed to have upheld these findings of 
fact.. The- District Judge however allowed 
the appeal merely on a question of law. 
He has stated that no doctrine of acquiesc- 
ence can be invoked so as to obviate the 


statutory necessity of a written notice under 


s. 10 of the Oudh Laws Act. In support of 
this view he gives no decision of any Court, 
but merely states that, if the doctrine of 
acquiescence were to be invoked, the result 
would be “that an estoppel would defeat 
the express provision of an Act.” : 


. We consider that it is now too late in the. 


day to callin question the applicability of 
the rule of estoppel by acquiescence in cases 


of pre-emption in the Province of Oudh: . 


That rule has been given effect to ever since 
1882 up to the present date. We may-refer 
to Select Decision No. 83, decided in 1882, 
Select Case No. 305 decided-in 1896, Maryam 
Begam v. Tika (1), decided in 1898, Bhag- 
wat Singh v. Saiyad Nazir Husain (2), decid- 
ed in 1902, Bank of Upper India v. Munshi 
Alopi Prasad (3), decided in - 1907;- ‘and 
lastly Hanuman Singh v. Adiya Prasad (4), 


.(1) 1 0.0. 254, 

(2) 5 O. O. 395. A 

“(3) 100. O. 257. : 

(4) 54 Ind, Qas? 520; 22 O. 0, 323. 


It is - 


ante — meng eee 


(931. O. 1926] 


Bench ruling, to which one of us was a 
party. The law was considered very fully 
init, It was held that the offer to a person 
entitled to pre-empt in order to prevent 
his exercising that right must be an offer 
specifying the person to whom and the 
price at which it was proposed to sell the 
property. In the present case the findings 
of fact of the lower Courts show that both 
these conditions were fulfilled. The vendee 
Durga Prasad was the person who actually 
communicated the offer and the price was 
fully understood by the plaintiff. Whether 
or not it is necessary in order to invoke 
the doctrine of acquiescence, that the person 
making the offer should be the vendor and 
not merely the vendee, is a question that 
itis not necessary for us to determine in this 
case. In this case the agent of the vendor 
was present when the offer was made to the 
plaintiff and was a party tothe offer. Whe- 
ther or not the vendee alone could make 
such an offer in the absence of the vendor 
or his agent, is, therefore immaterial. 

We, therefore, allow the appeal, set aside 
the decree of the lower Appellate Court, 
and restore that of the first Court with 
costs throughout to the appellants. 

N. BH. Appeal allowed. 


MADRAS HIGH COURT. 

Orvit Reviston PETITION No. 602 or 1923. 

July 16, 1925. 
Present:—Mr. Justice Beasley. 
8, A. MUTHAYAN CHETTIAR— 
PLAINTIFF — PETITIONER 
VETSUS 
P. PANCHANARNA NADAR— 
DEFENDANT— RESPONDENT. 

Chit fund—Default of stake-holder in payment of 
prize money—Subscriber, liability of, to puy future 
instalments, whether affected. 

Apart from special agreement, default on the part 
of the stake-holder of a chit fund in the payment of the 
prize money to a subscriber does not, asa matter of 
Jaw, relieve the subscriber from liability to pay future 
subscriptions. Such a termination of liability can 
result only if the whole contract is put an end to. 


Petition, under s. 25 of Act IX of 1287, 
praying the High Court to revise a decree 
of the Court of the Subordinate Judge, 
Madura, in S. C. S. No. 1006 of 1923. 

FACTS.—The defendant was subscrib- 
ing for 11 chits in a chit fund conducted by 
theplaintif at the rate of Rs, lOperchit every 
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month and he sosubscribed for 20 months a 
sum of Rs. 2,200. He got the prize of 2 chits 
on the 2nd and the 4th call and received 
the prize amounts and executed a vartha~ 
manam for payment of the future instal- 
ments of subscriptions. He next got 2 
other prizeson 2 other chits on the 17th 
call and continued to pay regularly for his 
chit until the 20th call and afterwards made 
default and did not subscribe for any of 
his 11 chits. On the 27th call, i. 2, on 


‘the 22nd March 1922, the plaintiff sold 


away the balance of defendant's 7 chits 
for a sum of.Rs. 1,518 and credited the 
same in defendant’s favour and he now 
sues for Rs, 156 and odd the balance amount 
said to be due to him according to his - 
account. 

The Sub-Judge held that so long as the 
plaintiff had with him the money belong- 
ing tothe defendant, he was not entitled 
to sell away the defendant's chits without 
appropriating the said money for as many 
calls asthe said amount would cover and 
the sales of chits were declared invalid and 
the suit accordingly dismissed. ; 

Mr. K. V. Srinivasa Iyer, for the Peti- 
tioner. : 

“JUDGMENT.—Thefacts of this case 
are sufficiently and fully set out in the 
judgment ofthe Subordinate Judge and it 
is not necessary for me to re-state them 
now. This case is covered by the authority 
of the decision in Panangatblahayil v. Man- 
nathan Parambeth (1) and the material 
passage-in the reported case appears at 
page 80*, It isas follows:—“It is impossible 
to argueas a matterzof law apart from 
special agreement that default in the pay- 
ment of the prize-money relieves the 
subscriber from liability to pay future 
subscriptions. Such a termination of liability 
can only be on the ground that the whole 
contract is put an end to.” This decision 
seems to ine to be a decision directly in point 
and, therefore, I must allow this petition 
with costs and reverse the finding of the 
Subordinate Judge. The decree will, 
therefore, be for the plaintiff for the amount _ 
claimed with costs in the lower Court. 

(a N.V. 

ue Petition allowed, 


(1) 8 Ind. Cas, 510; (1911) 1 M. W. N. 79; 9 M L. 
. 36. 
Page of (1911) 1M. W. N—[Ed.] 
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LAHORE HIGH COURT.. 
MISCELLANEOUS Frast CIVIL APPEAL 
No. 1809 oF 1925. 

February 1, 1926, 
Present: —Mr. Justice LeRossignal and 
Mr. Justice Martineau. 

Messrs. SHAW WALLACH anp 
COMPANY—Bualntirrs—aA PPELLANTS 
VETSUS 
Tas AMRITSAR NATIONAL BANK, 
LTD., IN LIQUIDATION THROUGH B. MADAN 
GOPAL anp Diwan MAHESH DAS 
— LIQUIDATORS — RESPONDENTS. 

Trust—Cestui que trust, rights of—Bank collecting 
money on behalf of person—Bank closing doors before 
payment of money collected—Charge on balances ef 
Bank and other assets—Priority among cestui que 
+ trust. 

Where a Bank collects money on behalf of a person 
but closes its doors before the money is paid to him, 
the latter is a cestui que trust and has a charge in 
respect of his claim on the balances held not only by 
the branch that collected the money but the balances 
held by all branches including the head quarters’ 
office at the date of suspension, and also, if the 
aggregate of such balances falls below the total of 
trust moneys for which the Bank is responsible, upor 
such other assets as are acquired by the Bank from 
the date when the cash balance of the Bank falls 
below the aggregate of the trust moneys.[p. 643, col. 1.j 

As to priority among the cestui que trust, the item 
entrusted to the Bank at the latest date is the item 
to be paid out first to the cestui que trust concerned. 
[ibid.] 

Rights of cestui que trust, enunciated. [ibid] 

In re Hallet’s Estate, (1880) 13 Ch. D. 696; 49 L. J. 
Ch. 415; 42 L. T. 421; 28 W. R. 732, referred to. 

Miscellaneous first appeal from an order 
of the District Judge, In eharge, Liqtida- 
tion Work, Lahore, dated the 27th April 
1925. à 

'Messrs. J. M. Mackay and M. Obedulla, 
for the Appellants. - : | 

Lala Madan Gopal, for the Respondents. 


|. JUDGMENT .—This appeal arises out 
of the liquidation proceedings of the 
Amritsar National Bank, and the sole ques- 
tion for decision is whether the appellants 
are entitled to priority over the other 
creditors of the Bank in respect of an 
amount of Rs. 8,900 collected. for the ap- 
pellants by the Montgomery Branch of the 
Bank but not paid to the appellants at the 
time when the Bank closed its doors. The 
learned District Judge holds, first, that the 
appellant firm was not an ordinary creditor 
of the Bank, but that a fiduciary relation 
existed between the appellant and the 
Bank, that the appellant, holding the posi- 
tion of cestui que trust consequently has a 
charge on the balances held by the Mont- 
gomery and Karachi Branches of the 
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Bank. as they were at the date when 
the Bank suspended payment. The 
learned Judge included the balance of the 
Karachi Branch as well as of the Montgo- 
mery Branch on the ground that a portion 
of the balance money had been remitted 
by the Montgomery to the Karachi Branch. 

The main contention in appeal is that 
the appellant firm have a charge, not 
merely on the balance of the Montgomery 
and Karachi Branches, but on the balance 
held by the Bank at the date of suspension 
in all its branches including the headquar- . 
ters’ office, 

Inasmuch as the appellant firm trusted 
and employed. not merely a Branch of the 
Bank but the Bank as a whole, it is quite 
clear to us that it is entitled to charge its 
claim upon the balances wherever lying on 
the date of the suspension of payment, and 


after considerable argument this point has 


been conceded by the respondent. It has 
been conceded also by the respondent that 
the appellant's charge extendsnotonly tothe © 
cash balance at the disposal of the Bank as 
a whole on the date of suspension of pay- 
ment, but algo to all moneys advanced by 
the Bank after the date when it recovered 
the moneys due on the appellant's bills. 
With this further concession the appellant, 
however, is not satisfied and contends that 
his charge extends over all the assets of the 
Bank. i . 

Whether the respondent by agreeing to 
accept a charge on all moneys advanced by 
the Bank after the date of the recovery of 
the moneys due on the appellant's bills is 
making any substantial concession is very 
doubtful „forit is probable that after the 
date indicated the Bank was doing little 
more than paying out claims. With regard 
to his further claim that he should be 
granted priority to the full amount of his 
debt, to be charged on the general assets of 
the Bank, we can find no authority -for 
the claim. The right of a cestui que trust 
as regards trust property is clear. If the 
sale was rightful and the proceeds of the 
sale are identifiable, the cestui que trust 
can take them. Even if the sale was wrong- 
ful, he can still take the proceeds of the sale 
provided he can identify them. When the 
proceeds are not identifiable as in the case 
where the trustee has mixed trust money 
with his own money the cestui que trust is 
still entitled to charge on the property 
purchased for the amount of the trust 
money laid out in the purchase. Those 


[9 I. 0. 1996) 


are the rules laid down by the Master of 
“the Rolls In re Hallet'’s Estate (1). The 
principle underlying them is.that the trust 
property so long as it can’ be identified 
never becomes the property of the trustee.. 
If these principles be applied to the facts 
of this case it follows that the cestui que 
trust is entitled to a prior charge on the 
balances at the disposal of the Bank at 
the date of suspension, because the law 
presumes that the bankrupt has expended 
his own money first and has not touched 
the trust money, if at all, until the last pice 
of his own money has been expended. 
From the foregoing it would appear that 
the plaintiff firm along with all other cestui 
que trust have a charge in respect of their 
claims on the balance held by the Bank at 
the date of suspension and also, if the 
aggregate of such balances falls below the 
total of trust moneys for which the Bank 
is responsible, upon such other assets as 
were acquired by the Bank from the date 
when the cash balance of the Bank fell 
below the aggregate of the trust moneys. 

“Ib is not contested that, as between the 
cestui que trust themselves, the rule to be 
followed is that enunciated in Clayton's case 
(2), that is, the item entrusted to the Bank 
atthe latest date is the item to be paid 
out first to the cestui que trust concerned. ses 

For the foregoing reasons we accept this 
appeal and grant the appellant firm a prior 
charge on the balances held by the Bank as 
a whole at the date of suspension of payment 
and Onall monies advanced by the Bank after 
the date when it recovered the monies due 
on the appellant’s bills. . 

- As appellant has not been successful in 
the whole of his claim we direct that parties 
bear their own costs. i 

R. L. Appeal partly accepted. 

(1) (1880) 13 Ch. D. 696; 49 L. J. Ch. 415; 42 L. T. 

1; 28 W. R. 732. x 
(2) (1816) 1 Mer, 572; 15 R. R. 161; 35 E. R. 78L 
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CALCUTTA HIGH COURT. 
Letrers Patent Appeat No. 36 or 1916. 

: February 20, 1917, 
Present:—Justice Sir John Woodroffe, KT., 
and Justice Sir Asutosh Mookerjee, Kr. 
KHOSAL CHANDRA DAS—DeErsxpant— 

a APPELLANT 


i versus 
BRINDARANI DASYA—P aintiFF— 
RESPONDENT. 
Landlord and tenant—Lease for term of yeare~ 
Tenant holding over—Hjectment=Notice to quit, 
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Where a tenant continues in occupation after the 
expiry of a lease for a term of years, 2 notice to 
quit, in order to bə valid, must end with a month of 
the tenancy. ip. 644, col. 1) 

Letters Patent Appeal against the follow- 
ing judgmentof Mr. Justice Newbould, dated 
the 12th January 1916, in Appeal from Appel- 
late Decree No. 369 of 1914, reversing that 
of the Subordinate Judge, First Court, 
Backergunge, dated the Ist November 1913, 
reversing that of the Munsif Seventh Court, 
at Barisal, dated the 7th September 1912. 

JUDGMENT. 

Newbould, J.—(January, 12, 1918.) 
—This appeal arises out of a suit for 
ejectment. The Court of first instance 
granted a decree to the plaintiff. On 
appeal the learned Subordinate Judge has 
dismissed the suit on the ground that the 
notice to quit served on the defendant was 
bad in law. The notice in question was 
served on the 20th Bhadra 1317 requiring 
the tenants to vacate at the end of Aswin. 
The learned Subordinate Judge has held 
that as the defendants were holding on a 
lease which was executed on the 6th of Assar 
the last day of the month of tenancy must 
be held to be the 5th day of each month. 

Iam unable to agree with this finding. 
The original lease provided that the tenant 
should take the land for 9 years at ‘an 
annual jama of Rs. 6 and should pay the 
jama each year according to the instalments 
described in the schedule to the lease, that 
is instalments of Rs. 1-8-0 payable respective- 
ly in the months of Assar, Aswin, Pous and 
Chaitra. It is obvious from the terms of 
the lease that-the parties meant that the 
lease should be for 9 years eriding on the 
last day of Chaitra ‘1308. When the tenant 
held over he did so as a monthly tenant and 
the provisions for payment of rent at the 
end of each 3rd Bengali month indicates 
that the tenancy then became one from 
month to month expiring on the last: day of 
each month. It has been found that the 
notice was duly served more than 15 days 
before the date fixed for the vacation of the 
Jand as required by s. 106 of the Transfer 
of Property Act. Its effect was, therefore. to 
terminate the defendants’ tenancy. Before 
the lower Appellate Court one other ground 
of appeal was urged. That was that the 
compensation allowed to the defendants, 
the appellants in that Court, was very in- 
adequate. But that appeal was decided in 
the defendants’ favour on the first point no 
finding was come to on the question of 
compensation. It would be to the interest of 
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the parties if they had allowed me to decide 
this small point. But although the appel- 
lant is willing to make some concession to 
avoid a remand the respondents insist that 
this point must be determined by the Court 
below. , 

I accordingly decree this appeal. The 
plaintiff will get khas possession of the land 
in suit by evicting the defendants on pay- 
ment of such compensation as may be fixed 
by the lower Appellate Court after deciding 
whether the compensation awarded by the 
Munsif is adequate or not. ` 

As the appeal is decreed and the decree 
of the lower Appellate Court set aside the 
appellant will get his costs in this and in 
the lower Appellate Court. 





Babu Upendra Kumar Roy, for the Ap- 
pellant. 

Dr. Dwarka Nath Mitter, forthe Respondent. 

Eg JUDGMENT. 

Woodroffe, J.—The question which 
has been argued in this appeal is that the 
learned Judge erred in holding that the 
notice on the defendant to quit was suffi- 
cient and valid in law, . 

The lease was one for nine years, com- 


` mencing on theth of Assar 1300. There- 


fore, it expired ‘on the 5th of Assar 1309. 
Then the tenant continued in occupation 
after the expiry of the lease—whether that 
was a tenancy from month to month or a 
tenancy from year to year makes no differ- 
ence as in either case the notice must end 
with a month of the tenancy which is not 
the case here. It has been suggested that 
the'tenancy had already terminated on the 
ground that Nobin's right had come to an 
end in 1316 by notice served on him. But 
this contention is open to the same objection, 
in that it appears from the judgment of 
the first Court that the notice which was 
servéd in June 1909 (Jaistha 1816) called 
upon. him to relinquish the land by the end 
of Chaitra 1316. It cannot, I think, be con- 


tended, as it is sought to do that there was’ 


no heritable interest; for no issue to this 
effect was raised in this suit. I must hold, 
therefore, that the notice was not a valid 
notice, and reverse the decision under appeal 
and restore the judgment and decree of the 
Subordinate Judge. 

The appellant is entitled to the costs of 
the hearing both before us and before Mr. 
Justice Newbould. 

Mookerji, d.—Iagree. |. 

BK. “ Appeal accepted. 
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MADRAS HIGH COURT, | 
LETTERS PATENT APPEAL No. 153 or 1924. 
December 18, 1925. . 
` Present:—Mr. Justice Wallace and 
Mr. Justice Madhavan Nair. 
CHINNATHA ROWTHER alias KADIR 
MOHIDEEN ROWTHER— 
DEFENDANT—APPELLANT 
versus 
KARUNJI ANDI, TrRUSTER or KALL 

YAMMAN DEVASTHANAM AND ANOTAER 

—PLaINTIFF—RgsPonDENTS. 
Trust—Trust vested in joint family with beneficial 
interest in surplus income—Suit by one member to re- 
cover property wrongfully alienated by another mem- 

ber, maintainability of. f . 

Where the management of a temple is vested in an 
undivided Hindu family and the family has a benefi- 
cial interest in the income after meeting the necessary 
expenses of the temple, it is competent to any one of 
the members of the joint family to maintain a suit to 
recover possession of trust property wrongfully alien- 
ated by any other member ofthe family, but the 
decree in such a case should be on behalf of the trust. 
[p. 645, col. 1.] 


Thandavaroya Pillai v. Shunmugam Pillai, 2 Ind.’ 


Cas. 34]; 32 M. 167; 19 M. L, J. 59, distinguished. 


Letters Patent Appeal against the judg- _ 


ia 


ment and decree of Mr. Justice Devadoss, - 


dated the 2ist July 1924.in S. A. No. 1167 of 


1921, preferred to the High Court against the 


decree of the Court of the Additional Suk- 
ordinate Judge, Trichinopoly, in A. S. 
No. 383 of 1920 (A. S. No. 146 of 1919, Dis- 
trict Court, Trichinopoly), preferred against 
the decree of the Court of the District 
Munsif, Karur, in O. S. No. 793 of 1917. 

Mr. K. S. Jayarama Iyer, for the Appel- 
lant.- 


Mr. Y. Lakshmanna Tyer, for the Respond-- 


ent. 
JUDGMENT.—Plaintiff is first defend- 


ant’s son. Defendant No.2? is 1st defendant's . 
brother's son, They are members of an un-. 


divided Hindu family. Defendants Nos. 1 
and 2 usufructuarily mortgaged the suit 
properties to third defendant who hypothe- 
cated his rights to 4th defendant ; 5th de- 
fendant purchased the properties in exe- 
cution of the decree obtained by the 4th 
defendant on his niortgage. The properties 
have been found to belong toa temple of 


which the plaintiff and defendants Nos. 1. 


and 2 are the dharmakarthas and pujaries. 


As pujaris they are entitled to appropriate | 


for their own purposes what remains of the 
income-of the suit properties after meeting 
the puja and other expenses of the temple. 
The only question for decision. in the case 
is whether the plaintiff can alone maintain 
the suit. The District Munsif: decided ‘in 


4 
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favour of the plaintiff. The Subordinate 
Judge relying ona decision in -Thandava- 
Toya Pillai v. Shunmugam Pillai (1) re- 
versed the judgment of the District Munsif 
and dismissed the plaintiff's suit, Devadoss, 
J., setting aside the decision of the Sub- 
ordinate Judge has restored the District 
Munsif's decree. - 

We think the decision of the learned 
Judge is right. It was argued on behalf of 
the 4th defendant-appellant that the learned 

‘Judge has not recorded a finding as to 
whether the suit properties form the private 
property of the family or belong to the 
temple of which the plaintiff and defend- 
ants Nos. 1 and 2'are the pujaries. No 
doubt the language of the learned Judge 
is a little indefinite, but we are satisfied 
‘that he is of thé ‘opinion that the suit ‘pro- 
perties belong to the temple. 


The decision in Thandavaroya Pillai v. 
Shunmugam Pillai, (1)is inapplicable to 
the present case. In that case it was held 
that, when the right to manage charity pro- 
perties is vestedin a joint Hindu family, 
its senior male member is entitled to exer- 
cise that right vested in the family on its 
‘behalf and that until a partition is effected, 
no junior member is entitled to manage- 
ment by. rotation in the absence of an agree- 
ment recognising such right. The learned 
Judges take care topoint out that in the 
case before them the family had no bene- 
ficial interest inthe trust properties. This 
fact distinguishes the present case from the 
decision_in Thndavaroya Pillai v. Shun- 
mugam. Pillai (1). In the case before us we 
are not concerned with any question relat- 
ing to the management of the family pro- 
perties. The. plaintiff having a beneficial 
interest in the suit properties is entitled 
to recover them on behalf of the trust, if 
the alienation is not binding on it. [See 
Ram Chandra Panda v. Ramkrishna 
Mahapatra (2).] . In this view, the plaintiff 
is alone entitled to institute the suit and 
recover possession of- the propertiés iin 
question. But the decree should be on 
behalf on the plaint mentioned kaliamman 
devasthanam, The decree of the District 
Munsif restored by Devadoss, J., does not 
mention that possession isto be recovered 
on behalf of the devasthanam. We modify 
the decree of the District Munsif to this 


< (1) 2 Ind Cas, 341; 32 M 167, 19 M, L. J. 59. 
(2) 330. 507. 
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extent. In other respects, we -dismiss tha 
- Letters Patent appeal with costs. 


VIN. V. Appeal partly dismissed. 





OUDH CHIEF COURT. 
SEOOND Civit APPRAL No. 308 or 1924. . 
November 7, 1925. i 
Present:—Mr. Justice Raza. 
ABDUL GHANI—DEFANDANT——APPELLANT 


versus 
MUSTAFA HUSAIN—P.cAtnrirer— 
RESPONDENT. ' 
aan ag force—Principles applic« 
aote. 

A judgment is authority for what it decides but 
not for what may be seen logically to follow from it. 
To understand and apply the decision of any Court 
it is necessary to see what were the facts of the case 
in which the decision was given and what was the 
point which had to be decided. Each case must be 
dealt with on its own merits and governed by its own 
circumstances. [p. 647, col. 1.] -- 

Appeal froma decree of the First Addi- 
tional District Judge, Bara Banki, dated 
the 12th April 1924, confirming that of the 
Munsif, Fatehpur, dated the 16th February 
1924. 

Mr. Naimullah, for the Appellant. 

Mr. Haider Husain, for the Respondent. 

JUDGMENT.—This is defendant's 
appeal arising out ofa suit.for possession 
of the certain plots, ; : 

The village Sarai Mihi was partitioned 
into 13 different mohals (including Mohals 
Nabi Bakhsh and Mansab Ali) in 1879. 
Mohal Nabi Bakhsh; which was a mohal of 
Rs. 6-5-4, had two pattis by the names of 
Saadat Aliand Musammat Shakur-un-nisa. 
Mohal Mansab Ali, which was a mohal of 
Rs. 9-8-0, had two pattis of the names of 
Nawab Ali and Mansab Ali. Plot No. 508 
was allotted to mohal Mansab Ali and plot 
No. 572 to Mohal Nabi Bakhsh in the 
partition proceedings mentioned above, 
In the last Settlement of 1894 ` certain 
mistakes were admittedly made with the 
result that some plots of one mohal were 
included in another mohal and vice versa. 
Plot No. 508 was wrongly put in Mohal 
Nabi Bakhsh and plot No. 572 in Mohal 
Mansab Ali. Musammat Rahsan, mother 
of Nawab Ali, was in possession of No. 572. 
It appears that she was in possession of 
that plot as heir ofher husband and also: as 
guardian of her minor sons, though she was 
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‘not entitled to that plot under the partition 
proceedings, but the fact is that she was in 
possession of it. She made a mortgage in 
respect of that plot in -October 1894. in 
favour of one Girdhari Singh. Girdhari 
Singh obtained a decree for sale in Septem- 
ber 1898 and sold the said plot in execu- 
tion of the decree in November 1900. The 
plot was purchased at the auction-sale by 
Sadhari Lal, who sold it to Abdul Ghani 
(defendant No. 4) in August 1913. In the 
year 1911 proceedings were taken for the 
correction of revenue records, and in these 
proceedings the mistakes mentioned above 
were corrected. Mohal Mansab Ali was 
again partitioned in 1916, when the patti of 
the sons of Mansab Ali was separated from 
the patti of Nawah Ali. Plot No. 508 was 
allotted tothe patti of the sons of Mansab 
Ali. Saadat Ali, nephew of Nabi Bakhsh, 
was owner of Rs. 3-2-8 share in Mohal Nabi 
Bakhsh. He mortgaged his whole share to 
the plaintiff in April 1909. The plaintiff 
obtained -a foreclosure decree, which was 
made final in November 1913. The plaintiff 
thus got possession of Saadat Ali’s share in 
February 1914. 

_ The plaintiff brought the present suit, 
alleging that he had acquired title by 
adverse possession to plot No. 508.. He 
claimed a decree for that plot, and, in the 
alternative, for the possession of plot No. 
572, which is now entered in mohal Nabi 
Bakhsh. Nawab Ali; Ishaq Ali and Moham- 
mad Yaqub, sons of Mansab Ali, and Abdul 
‘Ghani and others were impleaded as defend- 
ants. The claim was resisted principally by 
the defendants Nos. 2 and 3 (Ishaq Ali and 
Mohammad Yaqub) and Abdul Ghani (de- 
fendant No. 4). The defendants Nos. 2 and 
3's defence was that plot No. 508 belonged 
to them according to the partition proceed- 
ings of 1879 and also according to the 
correction proceedings of 1911 and that 
they were holding thesame rightly. They 
disclaimed all interestin plot No. 72. The 
defence. of Abdul Ghani, defendant No. 4, 
with regard to plot No. 572 was that he 
‘was entitled to the plot as he and his 
predecessor have been in adverse possession 
of that plot since the date of the auction- 
sale. The plaintiff's suit was dismissed so 
far as plot No. 508 was concerned, as it was 
held that the said plot belonged to defenc- 
ants Nos. 2and 3. His claim was decreed 
in respect of plot No. 572, as it was held 
that Abdul Ghani, defendant No. 4, had no 
‘tight by adverse possession and the plot 
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was included in the patti. of Saadat Ali, the 
predecessor-in-title of the plaintiff, The 
learned Additional Judge agreed with the 
learned Mutsif in finding that Abdul 
Ghani, defendant No, 4, had not been in 
adverse possession of plot No. 572. Abdul 
Ghani’s appeal was, therefore, dismissed on 
the 12th of April 1924. He has appealed to 
this Court, challenging the finding and the 
points decided against him. . f 
The only question to be decided in this 
appeal is whether the possession of the 
appellant and his predecessor-in-title was 
permissive, as held by the lower Courts, or 
adverse, as contended by the appellant. In, 
my opinion, their possession was adverse to 
the plaintiff and his mortgagor, Saadat Ali, 
under thecircumstances of the case, Saadat 
Ali, from whom the plaintiff derives his 
title, was never in possession of the plot in 
suit since the partition of 1879. He was 
entitled to’ the plot in dispute as it was 
allotted to his mohal on partition, but he 
never got possession of the plot after the 
partition. The ownersof Patti Nawab Ali, 
which belonged to Mohal Mansab Ali, got 
possession of the plot after the partition. 
Musammat Rahsan mortgaged the plot to 
Girdhari Singh in 1894, Girdhari Singh 
obtained a decree for sale on the basis of 
his mortgage in September .1898 and sold 
the said plotin execution of his decree as 
already observed. The plot in dispute was 
purchased by Sadhari Lal at the auction- 
sale and he got possession of the plot about 
24 years ago. He remained in possession 
of the plot, and it was entered as haqqiyat 
mutafarriga in his name in 1911. Exhibit 6 
shows that though the plot was shown as 
plot of Patti Saadat Ali but it was not 
entered in his name. It was entered in, 
the name of Sadhari Lal as haggiyat muta- 
farriga. It is not noticeable that this 
khewat was prepared just after the revenue 
records were corrected in 1¥1l. Sadhari 
Lal had all along been in possession of the, 
plot in question as an auction-purchaser 
since the year 1500. His title was recognis- 
ed, and he was recorded owner of the plot. 
The plaintiff's predecessor-in-title, Saadat 
Ali, raised no objection to the plot in 
dispute being entered in the nameof the 
appellant's predecessor-in-title as haggiyat 
mutafarriga. He raised no objection, and 
the new khewat was duly verified by him 
in 1911. Thisshows that he was conscious 
of the fact that he had lost all right to the 
plot in dispute and that it had become the 
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property of the auction-purehaser. So far 
as I see, Sadhari Lal, the auction-purchaser 
was not- the representative of the co-sharers 
of Patti Nawab Ali and he was holding 
the plot adversely to Saadat Ali. His 
possession was not permissive possession. 
His possession was adverse to Saadat Ali 
and the representatives of Saadat Ali under 
the circumstances of the case. The appel- 
lant, Abdul Ghani, has purchased the plot 
from Sadhari Lal. He got possession of 
the plot as vendee from Sadbari Lal. in 
1913. So far as Isee it isclear that he and 
his predecessor-in-title have been in adverse 
possession of the plot for more than 12 
years and the plaintiff or his predecessor 
was never. in possession thereof within 
limitation. It is now too late for the plaint- 


iff to question the title of the appellant,’ 


‘Abdul Gani. The ruling in Magbul Ahmad 
v. Farhat Ali (1) does not, in my opinion, 
help the plaintiff-respondent in this case. 
The facts of that case were quite different 
from the facts of the present case. It 
should be borne in mind that a judgment 
is authority for what it decides but not for 
what may beseen logically to follow from 
it. To understand and apply the decision 
of any Court it is necessary to see what 
were the facts of the case in which the 
` decision was given. and what was the point 
which had to be decided. Hach case must 
be dealt with on its own merits and govern- 
ed by its own circumstances. I am not 
prepared to agree with the learned Addition- 
al Judge that the plaintiff's right over 
plot No. 572 arose only when the other 
plot. No. 508 was allotted to Nawab Alis 
patti in 1916. In my opinion Saadat Ali, the 
predecessor-in-title of the plaintff, slept on 
his rights for more than I2 years. His 
right to the property was thus extinguish- 


ed. The plaintiff cannot be in a better. 


position, The appellant, Abdul Ghani, has 
become the owner of the plot in dispute and 
oa title cannot be questioned by the plaint- 
iff. 

Hence, Tallow the appeal, set aside the 
deéree of the lower Appellate Court and 
dismiss the plaintiff's suit in respect of 
plot No. 572 in dispute. The appellant, 
Abdul Ghani, will get his costs from the 
plaintiff-respondent in this Court and also 
in the Courts below. i 

(I) 66 Tnd. Cas, 461: 8 O.L ri a KEAN 

. Cas. t . L. J. 316; JP, L. R. 
(0) 6; A, LR, 1022 Oydn toa, E PR 
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CALCUTTA HIGH COURT. | 
Civit Rore No. 848 or 1925. 
August 17, 1925. | 
Present:—Mr. Justice Cuming and 
Mr. Justice Mukerji. 
RAMANATH KARMAKAR-—DEFENDANT 
No. 2—PEriTIONER 
versus é 
HIRALAL SHAHA AND ANOTSER-PLAINTIFFS 
AND MUKUNDA MURARIDUTTA AND 
ANOTHER—DEFENDANTS—OPPOSITE PARTIES. 

Contract Act (IX of 1872), s. 73—Interest—Contract,’ 
absence of —Damages, competence of Court to award— 
Actual damage, proof of. ` 

‘ven when there is no contract between the 
parties for payment of interest, a Court is competent 
to award damages for wrongful detention of money. 
But the person claiming such damages will have to 
show that he has actually sustained damages from 
the fact that the payment of money has been with- , 
held. [p. 648, col. 2.] 

Khetra Mohan Poddar v. Aswini Kumar Saha, 45 
Ind. Cas. 667; 22 C.W. N. 488 and Surjo Narain Mukho- 
padhya v. Partap Narain Mukhopadhya, 26 C. 955; 
13 Ind. Dee. (x. s.) 1211, referred to. 


Rule against an order of the Court of the 
Sub-Judge, Nadia, in Money Appeal No. 
192-73 of 1924. 

Dr. Radha Binode Pal and Babu Jatindra 
Nath Banerji, for the Petitioner. 

Babu Urukram Das Chakrabarty, for the 
Opposite Parties. 


JUDGMENT. 

Cuming, J.—This Rule afises on the 
following facts: Two plaintiffs Nos, Land 2 
instituted a Money Suit No. 218 of 1923 
against two defendants Nos. 1 and 2. 
It is the defendant No. 2 whois the appli- 
cant in the present application. This suit 


. was for the price of the goods supplied with 


interest, 
The first Court dismissed the suit as 
against defendant No. 2 holding that he 


“was a servant and not a partner of defend- 


ant No. 1. He decreed the suit against de- 
fendant No. 1 with full costs and interest 
at 12 per cent. per annum. On appeal to the 
District Court the learned Subordinate 
Judge modified the decree of the first Court 
and decreed the suit as against défendant 
No. 2 as well as defendant No. 1 for the 
amount claimed with costs in both Courts. 
This decree isa decree for interest at the 
e of 24 pər cent. as claimed by the plaint- 
iffs, 

Defendant No. 2 has moved this Court in 
revision and this Rule has been granted. 
The points raised by him were Ist that the - 
Court in coming tothe conclusion that de- 
fendant No. 2 wasa partner of defendant 
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No. lin the business rejected certain docu- 
ments holding that they were inadmissible 
in evidence. The documents here referred 
to are Ex. A., Exs. B to B-3 and Ex. O. It 
appears, however, that this ground is found- 
ed on a mis-apprehension of the real facts. 
The learned Judge did not hold that this 
evidence was inadmissible. In dealing 
with this part of the case he states as 
follows: “Ex. A a letter of invitation to one 
Bhupendra Nath by defendant No. 1 alone. 
So are Exs. B and Bl two hat-chittas to 
defendant No. 1 alone. Exhibit C is a copy 
of the plaint by defendant No.1. But these 
are no evidence against the plaintiffs. . Even 
if the defendant No. 1 alone figures in those 
documents that fact per se does not stand 
against the plaintiffs case, when we find 
it proved that the defendant No. 2 himself 
- formerly was a servant of the defendant 
No. 1, but latterly since 1325 he became the 
partner of the latter”, The learned Judge 
clearly has not rejected these documents 
as inadmissible. All that he held is that 
they proved nothing against the plaintiff. 
I am not prepared to say that as a Court of 
fact he was not entitled to come to that find- 
ing. 

The next point which has been raised by 
the petitioner has more substance. The 
lower Appellate Court has allowed interest 
at the rate of 24 percent. per annum, The 


learned Vakil who has appeared for the. 


petitioner has argued that there is no 


evidence that there was any stipula- 
tion for interest. A perusal of the 
judgments: of both the lower Courts 


does not disclose that this question of 
interest was ever considered by either of 
the Courts. Neither Court seems to have 
considered as to whether there was any 
stipulation that interest should be paid. 
The learned Vakil who is imposing this 
Rule contends that it is open to the Court to 
award interest even though there is no 
stipulation for payment of interest and in 
support of his contention he has relied on 
‘two cases. The first case-he has relied on is 
the case of Khetra Mohan Poddar v. Aswini 
Kumar Saha (1). Now, this decision can 
hardly be considered as an authority for 
the proposition which the learned Vakil 
would have us accept, namely, that in the 
absence of any stipulation it is still open 
to the Court to award interest. In the case 
to which I have just referred what was ac- 


(1) 45 Ind. Cas, 667; 23°O. W. N, 483, 
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tually held was that “it is open..,to the Court 
to award damages for wrongful detention 
of money, even though the claim of the 
plaintiff is Ifmited to interest which is not 
recoverable either under a contract or 
under the provisions of the Interest Act”. 
This decision would seem to hold that it is 
open to the Court to award damages for 
wrongful detention of money in a case 
where there is no contract between the 
parties for payment of interest. The other 
case to which we have been referred by the 
learned Vakilis the case of Surjo Narain 
Mukhopadhya v. Partab Narain Mukhopad- 
hya (2), with special reference:to page 964*). 
In that case the learned Judges held. that 
“the law presumes the withholding of pay- 
ment of money as carrying with it loss to 
the person to whom such money is due, the 
compensation for which loss is the interest 
at the market rate”. The person claiming 
such damages would have to show to the 
Court that he had actually sustained 
damages from the fact that the payment 
of the money has been withheld. Such a 
case might well arise where on account of 
non-payment to him of the money by- the 
debtor he had been obliged to borrow 
money. This question does not appear to 
have been considered by either of the 
Courts below. The order of the lower Ap- 
pellate Court in so far as it awards interest 
isset aside and the case is sent back to that 
Court. He will first of all determine whe- 
ther there was any stipulation for interest. 
If he finds that there was no stipulation 
for interest he will then consider whe- 
ther the plaintiff has sustained any damages 
by reason of the non-payment of the 
money andifso to what amount and will 
pass a decree accordingly. 

Costs of this Rule will abide the final 
result. Hearing fee one-gold mohur. 

Mukerji, J.—I agree. 

Ri. - Rule made absolute. 


: Case remanded, 
(2) 26 O. 955; 13 Ind. Dec. (x. s.) 1211. 
*Page of 26 O.—[Ed.] 
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MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 207 oF 1923. 
November 25, 1925. 

Present :;—Mr. Justice Waller and 
Mr. Justice Madhavan Nair. 
RAMAN CHETTIAR—RESPONDENT 
‘No. 5—Puaintirr’s AssigNEE—APPSLLANT 
versus 
CHOKKALINGA CHETTIAR~ 
PetrrionER—Dscree-Houper IN O. S. No. 64 


or 1916—RESPONDENT. , 

Civil Procedure Code (Act V of 1908), s. 42 —Execu- 
tion proceedings—Dispute between assignee of decree 
and charge holder—Order, whether appealable, 

‘proceedings relating to execution of a decree, an 
order of Court in respect of a dispute over the amount 
realised in execution between an assignee from the 
decree-holder and a person who held a charge over 
the decree, and in which the judgment-debtor had no 
interest, is one between persons occupying substanti- 
ally the position of decree-holders and is, therefore, 
not appealable under s. 47, C, P. C. 


. Appeal against an order of the Court of 
the Subordinate Judge, Negapatam, dated 
the 26th of October 1922, in E. A. No. 743 of 
1922, in O. 8. No. 15 of 1925. 
Messrs. T. V. Venkatrama Iyer and T. 
V. Ramanatha Iyer, for the Appellant. 
Mr. K. S. Desikan, for the Respondent. 


JUDGMENT.—tThe appellant is the 
assignee of the 5th plaintiff decree-holder 
in O. S. No. 15 of 1905 on the file of the 
Subordinate Judge’s Court, Negapatam. 
The respondent is the decree-holder in O. 
S. No. 64 of 1916 onthe file of the same 
Court. In that suit he obtained a decree 
against the appellants assignor under 
which he (the respondent) was entitled to 
get from him “Rs. 3,000 in four months’ 
time with interest at eight annas per cent. 
per mensem from this date and in default 
Rs. 4,000 with interest at l per cent. per 
mensem from this date” and the decree 
debts in O. 8. No. 15 of 1905 were also made 
liable ‘for this claim’ giving the respondent 
a charge over them. The appellant execut- 
ed the decree in O. S. No. 15 of 1905 and 
the money was deposited in Court. When 
the respondent applied for the payment of 
his decree amount from this sum in E. A. 
No. 1215 of 1919, he was ordered to be im- 
pleaded asa supplemental respondent in 
E. P. No. 207 of 1919 (namely, the appel- 
lants application for execution in O. 5, 
No. 15 of 1805 and he was accordingly 
made a respondent. The application out 
of which the present appeal arises was 
filed by him as’a fresh application for 
the same relief. The Subordinate Judge 
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ordered that a cheque should be issued in 
his favour for the amount claimed: 

In appeal it is argued that the lower 
Court ought to have held that the condi- 
tion in the compromise decree that the sum 
of Rs. 4,000 should be paid instead of 
Rs. 3,000 which was the sum payable with 
interest at one per cent. per mensem 
amounts to a penalty? and that, in any 
event, the lower Court ought to have held 
that the respondent is not entitled to more 


_ than Rs, 3,000 with interest at 6 per cent. 


Mr, .Sherai for the. respondent takes a 
preliminary objection that no appeal lies 
in this case under s. 47, O. P. C., inasmuch 
asthe dispute is between the parties who 
occupy the position of rival decree-holders 
in O.S. No. 15 of 1905. In our opinion 
the objection is well founded. The sum 
deposited in Court is admittedly the amount 
realised in execution of the decree in O. 8. 
No. 15 of 1905. The decree was executed by 
the appellant whoas an assignee is in the 
position of the decree-holder himself. By 
virtue of the charge over the decree in. O. 
S. No. 15 of 1905 the respondent substanti- 
ally occupies the position of a decree- 
holder in O. S. No. 15 of 1905 and he now 
intervenes in E. P. No, 207 of 1919, namely, 
the appellant’s execution proceedings. for 
the payment to him of a portion of the 
decree amount. His right to so interfere 
is not challenged by the appellant. The 
parties are now disputing over the distri- ` 
bution of the amount realised in execution 
ofthe decree in O. 8S, 15 of 1905 and in 
this dispute, the judgment-debtor in that 
decree has no place at all. Though 
the proceedings relate to the execution of 
a decree, since the dispute in the case is 
one between persons who occupy substanti- 
ally the position of decree-holders and the 
judgment-debtor in the suit has nothing 
to do with this dispute, the order passed 
by the Subordinate Judge relating to such 
dispute is not appealable under s. 47, ©. P. 
C. In this view no appeal lies in this case 
and the appeal should be dismissed. 

We heard the learned Vakil for the 
appellant on the merits also. Assuming 
that the provision in the decree in O. S.° 
No. 64 of 1916 on which the respondent re- 
lies for the relief claimed by him amounts 
to a penalty, we see no reason why on 
equitable grounds the appellant should be 


‘given any relief. Heis an assignee from 


the 5th plaintiff-decree-holder in O. 8. No. 
15 of 1805. When he purchased the decree 
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with full, knowledge of the existence of: 
the so-called penal ‘provision in the decree 
in O. S. No. 64 of 1916. He cannot now 
be heard to grumble against it. 

We dismiss the appeal with costs. 

V. N. V. l 

N. H. Appeal dismissed. 


on 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Seconp Civin APPEAL No. 277 or 1925, 
January 27, 1926. 
Present:—Mr. Hallifax, A. J.C. 
MANBODH AND AaNoTHER—DEFENDANTS— 

; APPELLANTS 
VETSUS : 
HIRASAI—PLAINTIRF—RESPONDENT, 

Civil Procedure Code (Act V of 1908), s. 108—F'ind- 
ing of fact—High Court, power of—Evidence Act (I 
of 1872), s. 74—Plaint, whether public document— 
Landlord and tenant--Tenancy for service—Resump- 
tion. 

Under s. 103 of the C. P. C. a High Court can give 
a finding of fact only where none has been given in 
the lower Appellate Court, but where one has been 
given, but is found to be illegal, the only course open 
under the section is to remand the case fora fresh 
decision. [p. 650, col. 2.] 

A plaint isnot a public document and must be 
proved in the ordinary way. [ibid] i 

If a person is allowed to cultivate land instead of 

. being paid in money for his services, it is open to the 


_malguzar to dismiss him at any time with, of course, 


such notice or compensation as may be equitable, just 
as he can any other servant paid in money, with 
whom he is dissatisfied and whom he wants to get 
rid' of. [p. 651, col. 1.] 


Appeal against a decree of the Additional 
District Judge, Raipur, dated the 4th March 
1925, in Civil Appeal No. 127 of 1924, 

Mr. J. C. Ghosh, for the Appellants. 

Mr. J. Sen, for the Respondent. ; 

JUDGMENT.—The learned Judge of 
the lower Appellate Court has correctly 
stated the only point for decision in this 
case, which is this. When the defendants’ 
grandfather first took the land from the 
malguzar more than fifty years ago, did the 
malguzar say to him:—‘I give you that. 
land for rent, but instead of paying money 
you must serve me as a barber,” or did he 
say: ‘I engage you asa barber for wages, 
but instead of paying you money I allow 
you to hold that land rent-free?” The 
learned Judge goes on to hold that the 
burden of proving that what the malguzar 
paid was the first of these two things lay 
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by assignment, he did so with open eyes 


(93 I. O. 1926} 


on the defendants and there is no evidence 
at all to support that proposition and, it 
must, therefore, be held not proved. | 
There is, However, a good deal of evi- 
dence on the ‘point, some of which is men- 
tioned in the judgment of the lower Appel- 
late Court, though the learned J udge 
regards it as having no bearing on it. It 
is of course futile to expect evidence of 
the actual making of the original contract, 
but it would be strange if there were none 
of what its terms must have been in what 
has happened during the long time it has’ 
been in force. The finding of the lower 
Court on this point is not a legal finding, 
but it is still a finding of fact and under 
s. 103 of the ©. P. C. this Court can give 
a finding of fact only when none has been 
given in the lower Appellate Court; where 
one has been given but is found to he 
illegal the only course open to this Court 
under that section is to remand the case 
for a fresh decision. The parties have, 
however, agreed that a finding shall ‘be 
given on that point by this Court and it 
has been fully argued. , os a 
Before discussing the evidence it is 
necessary to mention an item in it that 
was wrongly excluded in the First Court. 
The defendants pleaded that the suit was 
barred by the decision of an exactly similar 
suit filed in 1909.. The plaintiff denied 
that there ever was such a suit. The 
defendants filed thé summons that was 
served on them in it and all the oral 
evidence on both sides was to the effect that 
it had been filed about that time. ; 
The further evidence offered is mention- 
ed in the finding of the Court, which is 
as follows. “The defendants filed a copy 
of plaint. It was nota certified copy. 16 
was not a public document even though it 
had been a certified copy. It ought -to 
have been proved like any other private 
document. The defendants adduced no 
evidence to prove it; nor did they care to . 
send for the record. Moreover they have 
not filed any copy of judgment passed in 
that suit. Accordingly I find that there 
was no such suit as alleged by the defend- 
ants and the question of res judicata, there- 
fore, does not arise.” ae 
There is little in this that is correct 
except the statement that a plaint is nota 
public document and must be proved in 
the ordinary way. The rejected documents, 
two in number, were apparently returned 
to the defendants, who have produced them 
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in this Court and they have been marked 
Ex. A-l and Ex. A-2. They are a duly 
certified copy of the plaint and another of 
all the entries in the order sheet, the last 
of which isthe judgment in the case as it 
was dismissed by reason of the absence of 
both parties. The learned Pleader for the 
plaintiff-respondent persisted in a some- 
what futile refusal to admit these docu- 
ments without formal proof. The certified 
copy of- the order sheet.of course “ proves 
itself,” and the copy of the plaint is proved 
by the production of the original, as the 
whole record of the suit happens to be 
here. 
. The present suit is exempted by r. 4 of 
O. IX from being barred by the dismissal 
of the suit of 1909 but the plaint in that 
suit and the result ofit are valuable evi- 
dence, just as the incidents of the suit of 
1904 are, The first item of the evidence is 
the entry in the settlement jamabandi of 
1907-1908, the only one produced though 
itis not suggested that the entry has ever 
varied. Therein the defendants are de- 
scribed as maufi khairati, with a hypotheti- 
cal rent of Rs. 2 which is remitted in lieu of 
services rendered. (Lagan Rs. 2 mutajawiza 
ba ewaz naukari lagan maf). The entry of 
muafi khairati means little or nothing 
either way; it has always been indifferently 
used for an ordinary or occupancy tenant 
whose rent is paid in service or for a 
servant who is allowed to hold land in lieu 
of his wages. The entry of a hypothetical 
or assumed rent also does not help us. 
The length of possession is, however, dis- 
tinctly, though perhaps not very strongly, 
in favour of the defendants, If they were 
merely servants of the malguzar, allowed 
to cultivate the land instead of being paid 
in money for their services, it would be 
open to him to dismiss them at any time, 
with, of course, such notice or compensation 
as. might be equitable, just as he could 
any other servant paid in money, and that 
he was dissatisfied with them and wished 
to get rid of them long before he filed the 
present suit is proved by the suits of 1904 
and 1909. The fact of his allowing them 
to remain in possession of land even for 
the thirty years previous to 1904 tends to 
show that he thought he could not turn 
them out. In all this, however, he may 
have been influenced by the traditional 
ideas of such servants not being liable to 
dismissal and of their posts being here- 
ditary. . 
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The plaint in the suit of 1904, however, 
puts the matter beyond doubt. There it is 
alleged that in March of that year, the 
defendant Sardha, father of the present de- 
fendants, had surrendered the land but in. 
August of the same year had taken posses- 
sion of it again. It is mentioned that 
Sardha at the same time ceased to work as 
the malguzar’s barber, but the claim to 
evict him was based solely on his voluntary 
surrender of the land. That surrender was 
found not to have been made, and the suit 
was dismissed. Now, ifthe plaintiff's con- 
tention in the suit of 1909 and the present 
suit were true, hecould have succeeded in 
that suit on the ground that Sardha had 
ceased to be his servant and had, therefore, 
ceased to be entitled to his wages, which 
were possession of that land free of rent, 
The decision of that suit is, thérefore, both : 
a technical bar to the present suit under 
Explanations 3 and 4of s. lL ofthe C. P. < 
C., and also a practical bar to it as proof 
of an admission that Sardha was a tenant 
whose rent was remitted'and not a servant 
holding land for his wages. ' 

For these reasons I find that the original 
contract between the defendants’ grand- 
father and the malguzar was that he was 
to hold the land as a tenant for rent, but 
the rent was to be remitted as payment of 
his wages so long as he remained a servant 
of the malguzar. The case then is one with 
which a Civil Court cannot deal. The 
decree of the lower Appellate Court will 


`~ accordingly be set aside and a decree will 


issue dismissing the suit. The plaintiff- 
respondent will pay the whole of the costs 
of both parties in all three Courts. The 
Pleader’s fee in this Oourt will be forty- 
five rupees, to make up for the allowance of 
the inadequate sum of Rs. 7-8-0 in each of 
the lower Courts. 

; Decree set aside. 
G. R. D : 


’ 
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MADRAS HIGH COURT. 
APPBAL AGAINST OrpER No. 391 or 1923. 
December 10, 1925. 

Present: —Mr. Justice Wallace and 
Mr. Justice Madhavan Nair. 

Taz DEPUTY COLLECTOR, 
COCANADA—APPELLANT 
versus 
Tas MAHARAJA or PITTAPUR— 
RESPONDENT. 

‘Land Acquisition Act (I-of 1894), s. 31 (2), proviso 3, ` 


_ dépositing 


< tos. 31'(2). 


= 


. applicability of—-Compulsory acquisition, compensa- 
tion for—Several owners——Government, duty.of. ' 

“Where an award under the Land Acquisition Act 
contains directions to pay specified amounts to par- 
ticular parties, the Govetnment is bound to pay each 


-party the amount of compensation due to him. 


It is not right that Government should throw ona 


‘party whose property it has compulsorily acquired, 


the risk and burden of recovering the compensation 
from some- one ‘else to*whom Government has wrong- 
fully paid in excess of his share. | AN Se 

. Third proviso to s. 31 (2) of the Land AcquisitionAct 
comés into operation only when s. 31 (2) itself has 
been obeyed, and does not ‘apply to a case of excess 


ayment wrongfully made. 
: Raja- Nilmoni Singh Deo Bahadur v. Ram Bandhu 


Rai, T ©, 388; 4 Shome L, R. 263; 10 C. L. R. 393; 8 
I- A. 90; 4 Sar. P.O. J. 234; 5 Ind: Jur. 388; 3 Ind. 
Dee. (x. s.):799 (P, O.), followed, i 

' Appeal against an order of the District 
Court, Godavari, dated the 4th August 1923, 
in E. P. No. 64 of 1923, in O,S, No, 164 of 


1920. . 

Mr. C. V. Ananthakrishna Atyar, for the 
Appellant. be. 

Mr. A. Krishnaswami Aiyar, for the 
Respondent. : i ' 


JUDGMENT.—The award of the . Dis- 
trict Court directed that the amount awarded 
by it shouldbe paid to each party. We think 
this isa clear direction that Government 
shall pay to each party the amount awarded 
to him. That is the essential motive and 
meaning of an award and Government is 
bound, prima. facie, to supply the money 
required to pay each party the amount of 
compensation due to him. l 
“In the present- case unfortunately, the 
Deputy Collector had not obeyed s. 31 of the 
Land Acquisition Act, and instead 'of- 
in Court the amount to be 
apportioned, paid over to the tenants, the 
amount awarded by him ‘to them. Con- 
sequently for the zamindar’s share ofthe 
total compensation, the balance due to him 
was’ not available in Court for payment over 
to him. The Government view is that the 
zemindar must recover it from the tenants 
to whom it was paid in excess. The Gov- 
ernment Pledder calls in aid the 3rd proviso 
We do not think this proviso 
has any application. It only comes into 
operation whens. 31 (2) itselfhas been obeyed 
and does not apply to a case of excess pay- 
ment wrongfully made [see Raja Nilmoni 
Singh Deo Bahadur v. Ram Bandhu Rai (1).] 

We think that Government was bound, 
under the ‘provisions of the Land Acquisi- 

1) 7.0. 388; 4 Shome L, R. 263; 10 C. L. R. 393; 8 
1, A. 90; 4 Sar. P. O. J. 234;5 Ind. Jur. 388; 3 Ind. 
Dec: (x: s.) 799 (P. 0O.): 
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tion Act, to have ready in the District 
Court the amount awarded by the refer- 
ring officer for distribution according to 
the decisiorf of the District Court. If the 
District Court had ;in a proper reference 
increased the amount of ‘compensation, 
Government is bound to pay into Court the 
amount of increased compensation.- The 
principle is not ‘altered when an‘apportion- 
ment of the compensation ‘amount is in- 
creased, and if the referring officer had 
obeyed s. 31, the necessary money would 
have been there. It is not right ‘that Gov- 
ernment should throw on a party whose 
property it has compulsorily acquired, the 
risk and burden of recovering the compensa- 
tion from some one else to: whom Govern- 
ment has wrongfully . paid it. Whether 
Government can by appropriate proceed- 
ings ‘recover the excess from those to whom 
it was paid is for Government to consider, 
We are not prepared at this stage to grant 
time to Government, as requested by the 
Government Pleader, to appeal against the 
award of the District Court. Itseéms to us 
a proper award and the appeal time has long 
ago expired. - >+ Bane ada. ete 
We see no réason to interfere with tlie 
order of the lower Court and dismiss the 
appeal with costs. ; 


Y, N. V. Appeal dismissed. - 


ALLAHABAD HIGH COURT. 

' MisOrLLANEOUS Case No. 668 oF 1925. 

4 December 23, 1925. 
Present: —Mr. Justice Dalal and ` 
Mr. Justice Boys. 
‘Babu CHITAR MAL—~PL.arIntTIFF—- 
APPLICANT | ' 
` versus i 
PANCHU LAL AND OTHERS—DEFENDANTS— 
| OPPOSITE PARTIES. ' 

Idol— Improper alienation of property by shebait— 
Limitation, operation of—Limitation Act (XV of 
1877), 8.7. f 

Limitation runs against an idol on an improper’ 
alienation of its property by the shebait. [p. 654, col. 1.] 

Mohori Bibee v. Dharmodas Ghose, 30 O. 539; 70. 
W.N. 441; 5 Bom. L. R. 421; 30 L A. 114; 8 Sar. P.O. 
J. 374 (P. O), and Jagadindra Nath Roy v. Hemanta 
Kumari Debi, 31 I. A. 203; 32 O. 129; BO. W. N. 809; 
6 Bom. L. R. 765; 1A. L. J, 585; 8 Sar. P. CO. J. 698 
(P. C.), relied on. KAN cee , 

Reference made by the Additional .Dis- 
trict Judge, Ajmere, dated the 19thjof 


October 1925. bo Bi ae 
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Dr. S. N. Sen, for the Applicant. 

Dr. M. L. Agarwala and Mr, Panna Lal, 
for the Opposite Parties. $ 

JUDGMENT.—This is a Reference 
made to this Court by the Court of the 
District Judge of Ajmere under the provi- 
sions ofs.17 of Regulation No. I of 1877. The 
plaintiff aggrieved by the decision of-the 
District Court in appeal confirming the de- 
cision of the Trial Court on a point of law 
applied tothe District Court of first appeal 
todraw upa statement of the question of 
law. Such a statement has been drawn up 
and submitted to this Court. : 


There were two brothers Ram Narain and 
Jai Narain who owned a house in a street 
in Ajmere in equal shares. Jai Narain 
made a gift of his share on 9th January 1903 
to the idol of Shri Chaturbhujji Maharaj 
installed in a temple in Ajmere. Under 
the deed of endowment he gave directions 
asto the use to be made of the income de- 
rived from the rent of half the house, The 
defendant Musammat Bishni is widow of a 
son of Ram Narain. Onthe 17th April 1905 
the managers of the temple sold the gifted 
portion of the house to Musammat Bishni. 
On the 5th December 1918 plaintiff, son of 
Jai Narain, who was dead at-the time sued 
for a declaration that the property in suit 
consisting of half the houseformerly owned 
by his father was trust property; that the 
transfer of the said property to Musammat 
Bishni and her adopted son Panchu was 
nulland void and that the property may 
be made over to the trustee of the temple of 
Shri Chaturbhujji after dispossession of the 
two defendants Nos. land 2. : 


The defendants were Musammat Bishni, 
her adopted son Panchu and 11 other per- 
sons of the Agarwal Marwari community of 
Ajmere who are described in the plaint as 
“panchas” of the biradri (brotherhood) of 
the Agarwal-Marwaries of Ajmere. The 
allegation in the plaint of transfer to both 
Musammat Bishni and her adopted son was 
incorrect. The sale was made in favour of 
Musammat Bishni alone, the adoption hav- 
ane taken place subsequent tothe date of 
sale, 

The suit was instituted morethan 12 years 
after the date of sale, so it was pleaded in 
para. ll of the plaint that under the pro- 
visions of s.10 of the Limitation Act the 
bar of limitation was saved. This plea was 
decided.against the plaintiff and the refer- 
pnce to us does not cover that point, 
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The statement submitted by the learned 
Additional District Judge has referred to 
us the following questions for decisions:— 

(1) Whether the deed dated the 17th 
April 1905 could constitute an alienation of 
the dedicated property (wagf) which was 
under the management of the Marwari fac- 
tion of the biradri of Agarwals at Ajmere 
and thereby give rise to adverse possession. 

(2) Whether respondent No. 1 could ac- 
quire any title tothe said property. 

(3) Whether in the circumstances of the 
present case respondent No. 8 could claim 
the benefitofthe Law of Limitation especi- 
ally in view of paras. 1 and 2 of the written 
statement. 

We shall take up issue No. 2 first, accord- 
ing tothe sequence in which the case was 
argued by the plaintiff's learned Counsel 
Dr. Sen. Heargued thatan idol suffered 
the disability of perpetual minority, so any 
suit by an idol at any period of time after 
the date of the transfer would be saved 
from the bar of limitation under the provi- 
sions of s, 7 of the Limitation Act. He 
based his argument on a tentative opinion 
put forward by the learned author of a 
treatise on Hindu Law (Sastri's Hindu Law). 
At page 726 Ch. XIV of his book Sth Edition ` 
the present editor of the book has made 
the suggestion in the following words:— 

“As regards limitation it should be con- 
sidered whether s.7o0f the Limitation Act 
is not applicable toa suit to set aside an 
improper alienation by a shebatt of the pro- 
perty belonging a Hindu god. As the god , 
is incapable of managing his property he 
should be deemed a perpetual minor for the 
purpose of limitation.” 


We were not referred to any ruling where 
this opinionmay have been followed. With 
respect, it may be pointed out that in a 
transfer by a minor the question of a pro- 
per or improper alienation would not arise. 
Under the Contract Act a transfer by a 
minor would be void and not only voidable 
[Mohort Bibee v. Dharmodas Ghose (1).] It 
the rule wereenforced the property ofa god 
would not fetch any money inthe market 
when need arose to transfer it for the bene- 
fit of the temple where the idol may be in- 
stalled. The learned editor himself has 
quoted in the book a pronouncement of 
their Lordships of the Privy Council in 
conflict with this view [Jagindra Nath Roy 


(1) 30 O. 539; 70. W. N. 441; 5 Bom. L, R, 421; 30 
LA. 114; 8 Sar, P, O, J, 374 (P, O.) 4 
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v. Hemanta Kumari Debi (2).] In that case 
a suit for possession was brought by a she- 
bait of an idol andthe High Court of Cal- 
cutta held that the idol being a juridical 
person capable as such of holding property, 
limitation started running against him from 
the date of the transfer and so the suit by 
the shebait was fime-barred. Their Lord- 
ships accepted this view as probably the 
true legal view when the dedication is ofthe 
completest kind known to the law (page 209, 
para. 3). They however held that limita- 
tion was saved because when the cause of 
action arose the shebatt to whom the posses- 
sion and management of the dedicated pro- 
perty belonged was a minor. So the right 
to bring a suit for the protection of the 
property was at the time vested in a minor 
andsuch a‘ suit could be brought within 
three years of the majority of the shebatt in 
whom the right to sue had been vested. 
This is clear authority for holding that the 
idol was not considered by their Lordships 
to be a minor in perpetuity. In a later 
ruling this pointis made more clear. That 
ruling is also quoted by theeditor of Sastri’s 
‘Hindu Law with great fairness. [Damodar 
Das v. Lakhan Das (3).]° The senior chela 
and rightful mahant of a math transferred 
half the property of the math ‘to another 
chela. When the senior chela was succeed- 
ëd by his disciple; the latter brought a suit 
for recovery of possession against the chela 
to whom -his predecessor had transferred 
half the property. The suit was brought 
12 years after the transfer dnd was held by 
their Lordships to be time-barred. They 
‘observed “the learned Judges of the High 
Court have rightly held thatin point of 
‘law the property dealt with by the ekrar- 
nama was prior to its date to be regarded 
as vested not in the mahant, but in the 
legal entity, the idol, the mahkant being 
only his representative and manager. And 
it follows from this that the learned Judges 
were further right in holding that from the 
date of the ekrarnama the possession of the 
junior chela, by virtue of the terms of that 
ekrarnama, was adverse to the right of the 
idol and of the senior chela, as representing 
that idol and, that, therefore, the present 
suit was barred by limitation”, (page 894*). 
(2) 31 I. A. 203; 32 C.129;8 OC. W.N. 809; 6 Bom- 

L. R. 765; 1 A. L.J. 585; 8 Sar. P.O. J. 698 (P.O). 
3) 7 Ind. Cas. 240; 37 ©. 885; 14 C. W. N. 889; 120. 


Ly 110; (1910) M. W, N. 303; 7 A. L. J. 791; 8 M. L. 
T. 145: 20 M. L. J. 624, 12 Bom. L. R. 632; 371. A. 147 


. 
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We have clear authority, therefore, in refus- 
ing toacceptthe plaintiff's argument, 
The other two issues were argued jointly ` 
by the plaintiff's learned Counsel, What 
he submitted was that Musammat Bishni 
was also one of the managers of the temple 
and as such was one of the persons in pos- 
session of the property in suit on behalf of 
the idol. <A transfer to her did not. change 
the character of her possession and there 
was no starting point for any adverse pos- 
session. The factsof the case do not sup- 
port thisargument. Musammat Bishni'be- 
inga female could not be a member of the 
panchayat in charge of the property. It 
appears that in order to validate a transfer 
of property belonging to the temple it has 
been customary for the managers to con- 
sult all themale members of the commun- 
ity. That fact, however, would not make all 
the male members of the community mana- 
gers of the temple. The plaintiff himself 
picked out nine leading members of the 
community as panches in charge of the 
management of the idol’s property. (See 
the plaint). Even ifall the male members 
of the brotherhood be considered to be 
managers, Musammat Bishni, a female 
could not be. one of them. Stress was 
laid on the pleadings. In para. 1 of the 
plaint, the plaintiff alleged that the 
parties, 2. e. the plaintiff and all the 13 de- 
fendants were members of the biradri of 
Agarwal-Marwaris of Ajmere and in para. 2 
that the management of the temple proper- 
ty was in the hands of the biradri of Agar- 
wal-Marwaris at Ajmere. These two para- 
graphs were admitted in the written state- 
ment. From this admission it was argued 
that Musammat Bishni admitted herself to 
be a managerofthe temple property. Hav- 
ing regard to the inaccurancy and vague- 
ness of pleadings in this country, we are 
not prepared to draw this conclusion from 
the admission of the defendant, Musammat 
Bishni, of plaint paras. Land 2. The plaint- 
iff never directed the attention of Musam- 
mat Bishni to any advantage he desired 
to draw by making her out to be one ofthe 
managers of the temple. To save the suit. 
from limitation he claimed the benefit of 
s. 10 of the Limitation Act and not of the 
alleged fact of Musammat Bishni being one ' 
of the managers of the temple, In his final 
prayer in the plaint also the plaintifispeaks 
of the trustees of the temple as persons 
chosen outof the brotherhood and not the 
entire populationof the brotherhood, Thug 
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no ground-work. of facts is laid on which 
the plaintiff's claim in law to escape the 
bar of limitation may be based. 

For these reasons our answers to the ques- 
tions put to us by the learned Additional 
Judge are: 

(1) That the transfer -of 17th April 1905 
was an alienation which started adverse 
possession in favour of Musammat Bishni. 

(2) That Musammat Bishni could acquire 
title to the property under the deed and by 
adverse possession. 

(3) That by her admission of paras. 1 and 
2ofthe plaint Musammat Bishni was not 
estopped from putting forward a plea of 
limitation. 

A copy of this judgment ‘shall be sent to 
the Court which made this submission and 
the costs consequent on the reference here 
shall be costs in the appeal out of which the 
reference arose. The costs will be payable 
by the plaintiff. 


N. E. Answered accordingly. - 


OUDH CHIEF COURT. 
Secon Crvin APPEAL No. 356 or 1925. 
February 22, 1926. 
Present;—Mr. Justice Hasan and 
Mr. Justice Raza. 

NAND LALL AND ANOTHER —DEFENDANTS 
—APPELLANTS 
versus 
_ UMRAI AND OTHERS—PLAINTIFFS— 

RESPONDENTS. ` 
H indu Law—Joint family--Mortgage by father— 
Family necessity or antecedent debt—Liability of sons. 
A mortgage by a Hindu father of joint family pro- 
perty for purposes of discharging an encumbrance on a 
property which he hasinherited cannot be said to be one 
for family necessity or antecedent debt. But where 
a decree has been obtained on the basis of the mortgage 
of joint family property executed by the father, the 
sons cannot escape the liability unless they can show 
that the debt was contracted for an illegal or inmoral 
purpose. [p. 656, cols. 1 & 2] 
[Case-law discussed a) 
Second appeal against a decree of the 
Subordinate Judge, Hardoi, dated the 9th 
_ April 1925, confirming that of the Munsif, 
Hardoi, dated the 8th May 1924, 
Mr. Niamatullah, for the Appellants. 
Messrs. H. K. Ghose and A. P. Sen, for 
the Respondents. 
JUDGMENT. 
Hasan, J.—This is an appeal from a 
‘decree of the Subordinate Judge of Hardoi 
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dated the 9th April 1925, affirming a decree 
of the Munsif of Hardoi, dated the 8th 
May 1924. 

N he facts of the case so far as it is neces- 
sary to state them for the purpose of dis- 
posing of this appeal are as follows:— 

Jhabbu, defendant No. 1, (since deceased) 
was the father of the plaintiffs Nos. 1 and 2 
and grandfather of the plaintiff No.3, He 
was the owner of certain zemindari shares 
in village Bikharya, District Hardoi. He 
inherited certain share from his cousin 
Bhabhuti and that property was subject to 
a mortgage. Jhabbu raised money to pay 
off that mortgage by mortgaging the pro- 
perty in suit (8 biswansis’ share) to the 
contesting defendants, Nand Lal and Har- 
dwari Lal (appellants), on the 6th July 
1809, The property comprised in the mort- 
gage in question was the joint ancestral 
property of Jhabbu and his sons. The 
mortgagees (defendants-appellants) brought 
a suit on the basis of their mortgage 
against Jhabbu alone and obtained a decreé 


_ for sale of the mortgaged property, on the. 


19th August 1920, The final decree for 
sale was passed subsequently and then the 
decree-holders took out execution and 
applied for sale of the property in suit, 
The sale was fixed for the 20th August 
1923. The present suit was brought by the 
plaintiffs on the 15th August 1923, ‘They 
prayed for a declaration that the decree 
dated the 19th August 1920 under which 
8 biswansis ancestral property had been 
put up for sale was null and void and could 
not affect their shares in the property. i 

The claim was resisted by the defendants 
on various grounds. The tirst Court gave 
the plaintitis a declaratory decree to the 
effect that the decree dated the 19th August 

1920 was inoperative against the plaintiffs’ 
share which was to the extent of three- 
fourth of 8 biswansis and the said share 
could not be sold in execution of the said 
decree, 

The defendants appealed but their appeal 
was dismissed by the learned Subordinate 
Judge who agreed with the findings of the 
learned Munsif on all the points decided 
against them. The defendants have now 
come to this Court in second appeal. 

It has been found by the lower Courts” 
that the mortgage-debt for which the decree 
in question was passed was not contracted 
for any immoral or illegal purpose, but it 
has been found at the same time that the 
mortgage had not been effected for family 
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necessity or for an antecedent debt. - It is 
contended in appeal. before us that the 
plaintiffs as Hindu sons cannot escape 
liability under the decree when they have 
failed to prove that the mortgage-debt was 
contracted for immoral or illegal -purposes. 
It is aleo contended that the debt, which 
had originally been eontracted by Bhabhuti, 
should be taken to be Jhabbu’s debt which 
he became liable to pay on inheriting pro- 
perty from Jhabbu and which he paid 
off by mortgaging the property in suit to 
the defendants. The plea of family neces- 
sity is also raised in that connection. 


In our opinion the plea, that the mort- 
gage in question was effected for any legal 
necessity or'for an antecedent debt, is not 
a plea of any substance and must be reject- 
ed. Bhabhuti had mortgaged his property 
to one Raghunath Misir, Jhabbu inherited 
that property and paid off Raghunath’s 
mortgage by mortgaging the ancestral pro- 
-  perty in suit to the defendants. The proper- 

ty which Jhabbu inherited from Bhabhuti 
` was not and could not be his ancestral pro- 
perty. He of course became liable to pay 
the debt contracted by Bhabhuti when he 
inherited the property from Bhabhuti, but 
that debt was Bhabhuti’s debt and not his 
debt. His sons or grandsons were not 
liable to pay that debt. under the Hindu 
Law. He saved that property which was 
his self-acquired property by mortgaging 


the ancestral property in ‚suit. We think 


the lower Courts were perfectly right in 
holding under the circumstances that the 
mortgage in question was not effected for 
any family necessity.or for an antecedent 
ebt. 
The appellants’ contention that the plaint- 
ifis cannot ascape liability under the decree 
when they have failed to prove that the 
mortgage-debt was contracted for immoral 
or illegal purposes, should, in our opinion, 
‘be accepted. h 
Tt was held by a Bench of the late Court 
of the Judicial Commissioner of Oudh in 
the case of Gur Narain v. Gulzari Lal (1) 
that where a decree has been | obtained 
against a Hindu father whose children are 


minors, upon amortgage executed by him © 
of joint family property, whether orno ` 


there had been a sale of the property in 
execution of the decree, itis for the sous 
who come into Court to escape liabili- 
ty thereunder to prove that the debt 


(1) 25 Ind. Cas. 917; 17-0. 0,-318;10,L J, 503; 
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-illusory character. 


Oudh 34, 
- (4) 79 Ind. Cas. 1008; 11 O.L. J. 246; 
10 O R. 49; d 
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was - contracted for an- immoral or’ 
illegal purpose or that the debt was of an 
It was again held by a 
Bench of. the late Court of the Judicial 
Commissioner of Oudh in the case of Rup 
Kishore v. Kanhaiya Lal (2) that a Hindu ` 
son cannot escape liability under a decree 
obtained by a mortgagee against his father 
and karta of the family, unless he proves 
that the mortgage debt was contracted for 
immoral: or illegal purposes or was of an 
illusory character, whether or no the decree 


-has been executed. Thefather asa karta 


of the joint family property effectively 
represents the sons and any decree obtained 
against him is binding on the sons. This 
case was followed in the case of Mahadeo 
Bakhsh, Singh v. Suraj Bakhsh Singh (8). 
The cases of Gur Narain v. Gulzari Lal (1) 
and Rup Kishore v. Kanhaiya Lal (2) were 
followed recently in the case of Gauri Shan- 
kar v. Jang Bahadur (4). It washeld in’ 
the last mentioned case that so long as 


` the creditor is seeking to enforce the mort- 
. gage executed by the father, he is bound . 


to prove as against the sons that it was exe- 
cuted for valid necessity. But when once a 
mortgage is merged in a decree, it no longer 
subsists and the judgment-debt which the 
creditor is seeking to enforce is on the 
same footing asany other debt incurred by 
the father. Ifthe sons desire to dispute such 
a judgment-debt the burden lies on them 
to show that the debt was incurred for an 
illegal or immoral purpose. The decision 
in the case of Ganga Bakhsh Singh v. Raghu- 
bar Singh (5)-which was the decision. of a 
Single Judgé, was disapproved in that case 
[Gauri Shankar v. Jang Bahadur (4).] 

The lower Courts have referred to the 


‘easeof Ram Dayal v. Nimar Singh (6). 


It was of course held:in that case that a 
compromise decree obtained against a Hindu 
father isin reality no better than a trans- 
fer made bythe father ofthe joint family 
property and sucha decree cannot deprive ` 
the sons oftheir rights inthe joint family 
property. Butit is noticeable that the follow- 
ing observations were made in the judg- 


(2) 74 Ind. Cas, 563; 10 O. L. J.141; 26 O. C. 266; A, 
L R. 1923 Oudh 227; 9 O. & A. L. R. 384, 


(8) 80 Ind, Cas, 447; 10 O. L. J, 252; A.L R. 1924, 
27 0. C. 124; 
.& A. L. R. 49; A. I. R. 1924 Oudh 394. 

(5) 73 Ind. Cas. 27; 26 O. O. 299; 9 0..& A. Li R. 359; 


10 O. L. J. 61; A. I. R. 1923 Oudh 182, ¥ 
(6) 80 Ind, Cas.-492; 260. O. 355; 11 O. L, J. 360; A; 


` TR. 1924 Oudh 133, 
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ment in that case:—“When the sons come 
to Court to attack the remedy of a decree- 
holder against the father thè presumption 
is that the father did represent the sons 
in the litigation in which the decree was 
obtained. A Bench of this Court has dis- 
cussed this rule of law in a judgment 
delivered to-day [Rup Kishore v. Kanhaiya 
Lal (2)]. In the present case, however, 
the situation is different. In this case the 
mortgagee comes to enforce a mortgage 
of which the limitation has been saved by 
a particular decree. The sons are not 
attacking the decree but it is the mortgagee 
who having omitted to obtain the remedy 
under the decree has sued on the basis of his 
mortgage which, so to say, was revived by 
the force of the decree. The consideration of 
representation would be different in such a 
case.” 

The following observation was made in 
the Bench case of Mahadeo Bakhsh Singh v. 
Suraj Bakhsh Singh (3):— 

“The other arguments of the learned 
Counsel were that -because of the compro- 
mise in the foreclosure suit substantial 
justice was not done to the plaintiffs and 
that the property had not passed out of the 
family because the original mortgagee was 
in possession at present as owner. There 
is no allegation of fraud or collusion, soa 
compromise decree is as effective as one 
after contest.” i 

In the case of Brij Narain Rai v. Mangla 
Prasad Rai (T) their Lordships of the Privy 
Council laid down certain propositions as 
the result of the authorities referred to by 
them. The second proposition stands as 


follows :— 


“If he-is the father and the reversionaries 
are the sons, he may, by incurring debt, so 
long as itis not for an immoral purpose, 
lay the estate open to be taken in execution 


proceeding upon a decree for payment of’ 


that deht.” 

It was held in the case of Gajadhar Pande 
v. Jadubir Pande (8) that the word “debt” 
in the said proposition includes both a 
simple debt and a secured debt. 

The Bench rulings of the late Court of 
the Judicial Commissioner of Oudh, refer- 


(7) 77 Ind. Cas. 689; 21 A. D.J. 934; 46 M. L. J. 23! 
5È. L. T. 1; 28 0. W. N. 253; (1924) M. W. N. 68; 19 
L. W. 72; 2 Pat. L. R. 41; 100 & AÅ. L.R. 82; A. IL R. 
1924 P. 0. 50;.32 M L. T.457;.46 A. 95; 26 Bom. L, 
R. 500: 11 O. L. J. 107; 51 I. A. 129; 1 O. W. N. 48; 41 
0. L. J. 232 (P_0.). 

(8) 85 Ind. Cas. 31; 22 A. L. J. 980 L.R, 5A, 780 
Oiv.; A.I. R. 1925 All, 180; 47 B., 122, 
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red to above, contain an elaborate examina- 
tion of the authorities. Almost all the auth- 
orities, to which the respondents’ learned 
Counsel has referred in the course of his. 
arguments were duly considered in those 
rulings. Gur Narain’s case (1) has all 
along been considered as good law in this 
Province during the last 11 or 12 years. 
We must see that conflicting decisions, 
which are a source of uncertainty and 
harassment alike to the litigants and to the 
subordinate Courts of this Province, should 
be avoided as far as possible. We think the 
Bench cases mentioned above were right- 
ly and correctly decided by the late Court 
of the Judicial Commissioner of Oudh, 
We re-affirm the view laid down in those 
cases, 

The resultis that we allow the appeal 
and setting aside the decrees of the lower 
Courts dismiss the suit with costs. The 
contesting defendants will get their costs 
from the plaintiffin all the three Courts, 

Raza, J.—I concur. 


R. L. Appeal allowed, 


o mmea 


NAGPUR JUDICIAL COMMIS« 
SIONER’S COURT. 

Civit Revision No. 15 or 1925.. 
June 29, 1925, 
Present:—Mr. Findlay, Officiating J. O. 
MAHARU-—PLAINTIFE— APPLIOANT 

VETEUS - 4 
FAKIR AND aNOTHER—DEFENDANTS— 
RESPONDENTS, 

Specific Relief Act (I of 1877),s. 9—Co-owners— 
Dispossession of co-owner-—Suit for recovery of possess 
sion, whether maintainable. 

Where a co-owner in physical possession of pros 
perty jointly with other co-owners is dispossessed by 
the latter, he can institute a suit for recovery of pos- 
Tk under s, 9 of the Specific Relief Act. [p. 658, 

Application for revision of an order of 
the Subordinate Judge, Second Class, Bala- 
ghat, dated the 5th November luwi, in 
Civil Suit No. 155 of 1924, 

Mr. D. T. Mangalmurti, for the Appli- 
cant, 

ORDER.—The facts of this case are 
sufficiently clear from the lower Court's 
judgment, The plaintiff alleged that he 
was occupancy tenant of the fields in suit 
and had been in possession thereof for 14 
or 15 years. Having been dispossessed by 
the. defendant he filed the present suit 
under s. 9 of the Specific Relief Act. The 
lower Court found that the plaintiff was not 
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even a sub-tenant of the landin suit and 


had not been in possession within six ` 


, months of the filing of the plaint. 

What has been mainly urged on behalf 
of the applicant is that the lower Court 

rongly considered various pleas as to 
title, and that, on “the other hand, it failed 
.to take into consideration the pleadings as 
to the nature of the alleged batai partner- 
ship between the plaintiff and defendant 
No. 2. It has been urged that at the least 
the suit should not have been dismissed as 
against defendant No. 1. 

In the peculiar circumstances of the case 
it was essential for the lower Court inci- 
dentally to examine the claims to posses+ 
sion setup by each of the parties to the suit, 
and in these circumstances I do not think 
that the Subordinate Judge was wrong in 
giving findings he did. There was ample 
evidence to justify the finding that defend- 
ant No. 2, Budhoo, only took the plaintiff 
as a partner in cultivation for the year 
1923-1924 in respect of fields Nos. 263 and 
272 and that Budhoo, in turn, had taken 
the land on a theka trom defendant No. 1. 
It follows from these circumstances that 
the plaintiff was not in exclusive posses- 
sion of the land. Had he come to the 
Court definitely alleging that he was a 

“ bataidar of defendant No. 2 and as such 
was entitled to joint possession, it might 
have been possible to entertain his suit, 
out on the plaint, as filed, there is no possi- 
pility of his succeeding, the allegations 
therein having rightly been found to be the 
reverse of the facts, 
nT am aware of the decision in Hari 
Narain v, Elemjan Bibi (1), but ina later 
case of Ajiman Bibi v. Reasat Sheikh (2), 
Ohatterjee and Chapman, JJ., held that 
where 4 co-owner in physical possession 
of property jointly with other co-owners, 
is dispossessed by the latter he can insti- 
‘tute a suit for recovery under s. 9 of the 
Specific Relief Act. I can see no reason to 
differ from this decision, but it can give 
the plaintiff no help in the present case, 
for on his suit, as disclosed in the plaint, 
he was clearly not entitled to succeed. 

Iam unable, therefore, to interfere with 
the judgment of the lower Court and the 
application is dismissed without notice to 
the non-applicants. 


2. K, Application dismissed. 


(1) 28 Ind. Cas. 618; 19 ©. L. J. 117; 19.0, W. N. 120, 
(?) 28 Ind. Cas.570; 19 0, W, N, 1117, 


- MADRAS HIGH COURT. 
Civit MISCRLLANEOUS Petition No. 3483 
or 1925 
AND 
Civiu Revision Petition No. 729 or 1925. 
Ovtober 8, 1925. 

Present :—Mr. Justice Jackson. 
KOTA SUBRAMANIAM CHETTY— 
PLAINTIFE— PETITIONER 
versus 
Tar CHAIRMAN, MUNICIPAL 
COUNCIL, GUDIYATHAM—Derenpant 
— RESPONDENT. 

Election, Municipal—EHlectoral roll, exclusion from, 
for non-payment of tax—Revising authority, decision 
of—Finality—Civil Courts, jurisdiction of, when 
ousted—Madras District Municipalities Act (V of 1920) 
—Tax, liability to pay, without demand. 

In the preparation of the electoral roll of a Muni- 
cipality under the Madras District Municipalities Act, 
the decision of the revising authority refusing to enter 
the name of a person inthe electoral roll on the 
ground that he had not-paid the taxes due by him 
under the Act for the preceding year is final and 
cannot be questioned in a Civil Court unless it had 
been passed without any enquiry at all or based upon 
entirely irrelevant conclusions. |p. 659, cel. 1.] 

The mere fact that the decision of the Revising 
Board was arrived at without framing an issue or 
recording a finding on the question whether a demand 
notice had been previously served upon the person 
does not amount to a wantof judicial functioning so 
as to attract the jurisdiction of the Court. [p 659, 
col. 2.] 

Nataraja Aludaliar v. Municipal Council of 
Mayavaram, 12 Ind. Cas. 311; 36 M. 120;10 M. L. T. 
219; (1911) 2 M. W. N. 233; 21 M. L. J. 878, relied upon. 

That the judiciary should presume to impose its ` 
own methods on administrative or executive ofticers is 
a usurpation. And .the assumption that the methods 
of natural justice are ex necessitate those of Courts of 
Justice is wholly unfounded. This is expressly appli- 
cable to steps of judicial procedure or forms of 
pleading which cannot be held to govern every 
statutory tribunal. [ibid.] mo 

It has never been held as a rudimentary principle 
that no tax is due before notice, and the only rudiment- 
ary principle in the matterembodied in the Madras 
District Municipalities Act is that there shall be no 
distraint without notice. [p. 660, col. 1.] 

Petition, under s. 115 of Act V of 1908, 
praying the High Court to revise an order 
of the District Judge, North Arcot, Vellore, 
dated the 28th of September 1925, in 
C.M. A. No. 56 of 1925, on the file of 
his Court against an order of the District 
Munsif, Tirupattur, in I. A. No. 662 of 
1925, in O. S. No. 614 of 1925, on the file of 
his Court. 

Messrs. A. Krishnaswami Iyer and S, 
Jagadisa Iyer, for the Petitioner. 

Mr. L. A. Govindaraghava Iyer, for the 
Respondent. ; 


JUDGMENT.—Petitioner is suing in 
District Munsif's Court of Tirupathur for a 
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declaration that his name should be insert- 
ed in the electoral roll of Gudiathnam 
Municipality, and for an injunction re- 
straining the Chairman from holding an 
election for Councillors until ihe petitioner 
by means of this suit has established his 
right to stand as a candidate. The District 
Munsif granted a temporary injunction; the 
District Judge reversed that order and 
petitioner seeks to revise the order of the 
District Judge and to obtain an interim 
order of injunction, 

lt has not been suggested that the learned 
District Judge in his carefully reasoned 
order either exercised a jurisdiction not vest- 
edin him by lawor failed to exercise a juris- 
diction so vested or acted in the exercise 
of his jurisdiction illegally or with material 
irregularity, except in so far as it must be 
held, following Vuppuluri Atchaya v. Sri 
Kanchumarti Venkata Seetarama Chandra 
Rao (1) that, if an Appellate Court errone- 
ously decides the question whether or not 
the Original Court had jurisdiction, it 
either exercises a jurisdiction not vested in 
itself or acts illegally. The District Judge 
has held that the District Munsif had juris- 
diction and the sole point for determina- 
tion is whether that finding is correct. If 
it is correct, there is no cause for revision. 

The petitioner's name was not entered 
in ‘the electoral roll for 1925-26 on the 
ground that he had not paid the taxes due 
by him under the Act for the preceding 
year. The revising authority found that the 
petitioner owned a cart for which he had 
paid no taxin 1924-25 and, therefore, his name 
had been rightly excluded. This decisioa 
is final, and cannot be questioned in a Civil 
Court unless it has been passed without 
any enquiry at all or based upon entirely 
irrelevant conclusions, Nataraja Mudaliar 
y. Municipal Council of Mayavaram (2). The 
ruling in Ganesh Mahadev v. Secretary of 
State for India (3) is largely founded upon 
Board of Education v. Rice (4) and the quota- 
tions from that case on pages 282 and 283 of 
the Bombay ruling are of. cardinal import- 
ance as laying down how these special 
Tribunals are expected to perform their 
L b oo Cas. 555; 39 M. 195; 13 M. L. T. 60; 24 M, 

(2) 12 Ind. Oas. 311; 36 M. 120; 10 M. L. T. 219; 
(1911) 2 M. W. N. 233; 21 M, L. 7. 878. 

9 Ind. Cas. 427; 43 B. 221 at p. 253; 21 Bom. L. 


(4) (1911) A. O. 179; 80 L. J. K. B. 796; 104 L. T. 
689: 15 J. P. 393; 9 L, GŒ. R, 652; 55 S. J. 440; 27T, L, 


functions. So long as they act in good 
faith and fairly listen to both sides, there 
will be n» civil cause of action against their 
decisions. 

The learned District Munsif has cited 
these rulings and should have been fully 
aware of the correct law when he came to 
his findings of fact. He finds prima facie 
ground for holding that the decision of the 
Revising Board was unreal and unsub- 
stantial, and sees an analogy between that 
decision and the case in Leslie Williams v. 
Haines Thomas Giddy (5) where a Govern- 
ment servant was remunerated by the 
Public Service Board at a rate of one penny 
a year and the Privy Council held such 
award to be illusory, and tantamount toa 
refusal to exercise the discretion conferred 
on the Board by Parliament. 

Here the District Munsif is clearly wrong, 

Whatever may be said of the decision of 
the Revising Board it is neither illusory 


, nor unsubstantial and there is no real ano- 


logy between the two cases. The District 
Munsif then finds that there was no judicial 
functioning by the Board because it has 
given no considered decision on a point 
which he considers rudimentary and funda- 
mental, the point whether the cart-tax 
could be said to be due before any demand 
had been served on the owner of the cart. 

In this connection the observations of 
Lord Shaw in Ganesh Mahadev v. Secretary 
of State for India (3) are important: 

“If it (the Board) is left without express 
guidance it must still act honestly and by. 
honest means. In regard to these, certain 
ways and methods of judicial procedure 
may very likely be imitated: and lawyer- 
like methods may find especial favour 
from Lawyers.‘ But that the judiciary 
should presume to impose its-own methods 
on administrative or executive officers is a 
usurpation. And the assumption that the 
methods of natural justice are ea necessitate 
those of Courts of Justice is wholly un- 
founded. This is expressly applicable to 
steps of procedure or forms of pleading.” 

Apparently the District Munsif holds that 
the Board has not functioned judicially 
because it has not framed an issue on this 
question of demand and has not found upon 
that issue. 

In the light of the above quotation there 
was no necessity for the Board to have done 
so. If it were clearly laid ,down in the 

5) 11 Ind. Cas 509; 10M, L, T. 288; 150, W, N, 669; 
AL J bi ©, O), EA KN 
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Municipal Act that no tax is due unless a 
demand notice has been served, there might 
be some warrant for complaining that the 
‘circumstances had been overlooked, though 
even a fair bona fide mistake would not 
attract the jurisdiction of the Civil Court. 
But as the learned Judge has pointed out, 
the whole tenor of the Act is to the 
contrary, and the very clause which the 
Munsif quotes should have appraised him 
of the fact. Clause 29, Sch. II is to the 
effect that when any tas is due from any 
person the Chairman shall serve upon 
such person a bill ‘before he proceeds to 
distrain. And this embodies the only radi- 
mentary principle in the matter, that there 
shall be no distraint without notice. It has 
“never been held as a rudimentary principle 
that no tax is due before notice. 

The District Munsif also misdirects him- 
self when he finds that there has been no 
judicial functioning so asto oust the juris- 
diction of the Court. As pointed out in 
Bhaishankar v. Municipal Corporation of 
- Bombay (6) there is no ouster of the juris- 
diction of the ordinary Courts for they 
never had any. The District Munsif’s idea 
that this Court might decide the petition- 
er's claim were it not for the creation of this 
special Tribunal, and that this special Tri- 
bunal, could only oust this jurisdiction by 
strict judicial functioning is quite errone- 
ous. Hisremarks at the end of the ninth para- 


graph arecovered by theobservations ofLord ` 


. Shaw qouted above, The District Munsif has 
not assumed jurisdiction on the ground that 
there is prima facie reason to presume 
malice, and the District Judge gives good 
reasons in his 8th, 9th and l0th paragraphs 
for holding that the plaint warrants no such 
presumption, 

Therefore, I do not find that the learned 
Judge has erred on the question of jurisdic- 
tion and there is no valid ground for re- 
vision. . 

Civil Miscellaneous Petition No. 3483 of 
1925 is dismissed with costs. The civil 
revision petition isnot admitted and dis- 
missed. 

YN. V, 


{6) 31 B, 604 at p. 609; 9 Bom, L, R, 417, | 


Petition dismissed. 


PRIBHDAS V. SAHIBKHAN. 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 

First Oyvin APPEAL No. 22 or 1923. 
September 3, 1924. 
Present:—Mr. Kennedy, dJ. C., 
and Mr. Aston, A. J. O. 
PRIBHDAS AND ANOTHiR—APPELLANTS 

f VETSUS 

SAHIBKHAN AND o1HERS—RESPONDENTS. 

Transfer of Property Act (IV of 1882), ss. 59, 100 
—Attestation—Actual execution to be wiinessed— 
Mortgage defective—Charge—Lvidence Act (I of 1872), 
s. 70—" Admission,” meaning of—-Admission of valid 
execution, 

An attestation on a mortgage-deed within the mean- 
ing of s. 59 of the Transfer of Property Act must be 
made by the witnesses signing their names after 
seeing the actual execution. Mere acknowledgment 
of the signature by the executant is not sufficient. 
{p. 661, col. 1.] 

Shamu Patier v, Abdul Kadir Rowthan, 16 Ind. Cas. 
250; 35 M. 607; 16 C. W. N. 1009; 23 M. L. J. 321; 12 
M. L. T. 338; (1912) M. W. N. 935; 10 A. L. J. 259; 14 
Bom. L. R. 1034; 16 C. L. J. 596; 39 I. A. 218 (P. C), 
followed. 

Admission referred to in s. 70 of the Evidence 
Act must be an admission of a valid execution 
other than the mere admission required by a Registrar 
in the course of registration. |p. 661, col. 2.) 

If an instrument purporting on the face of it to be 
a mortgage cannot operate asa mortgage by reason 
of defective execution, s. 100 of the Transfer of Pro- 
perty Act cannot convert it intoa charge. [ibid.] 

Royzuddi Sheikh v. Kali Nath Mookerjee, 33 C. 985; 
4 ©. L. J. 219, Collector of Mirzapur v. Bhagwan 
Prashad, 18 Ind. Cas. 311; 35 A. 164; 11 A. L. 3. 142 
and Narayan Babaji v. Lakshmandas Harakchand, 7 
Bom. L. R. 934, followed. 


Appeal against a judgment and decree of 
the First Class Sub-Judge, Sukkur, dated 
oe February 1923, in Suit No. 11 of 
1922. 

Mr. Kimatrai Bhojraj, forthe Appellants. 

Mr. Tahilram Maniram, for Respondents 
Nos, 1, 2, 4and 5. 


JUDGMENT .—This is an appeal from 
the judgment and decree of the First 
Class Subordinate Judge of Sukkur who | 
dismissed the appellant’s suit on a mort- 
gage alleged to have been entered into on 
the 5th of January .1909 by one Udhal. 

The learned Subordinate Judge held the 
consideration for’ the mortgage was paid 
to’ Udhal and that. Udhal signed the mort- 
gage-deed, that the attesting witness saw 


. the consideration paid but that the attest- 


ing witness was not present when Udhal 
signed the mortgage-deed, The provisions 
of s. 59 of the Transfer of Property Act 
not having been complied with no valid 
mortgage was created and that the plaintiff 


“was not entitled to any relief, his personal 


claim having been barred by limitation, 


(93 I, 0, 1926) 


We see no reason to differ from the find- 
ings of fact of the learned Subordinate 
Judge. fake e 

The defendant’s case is supported by the 
fact that the plaintiff admitted in the 
witness-box that the mortgage-deed had 
been passed in his otak that Udhal signed 
it in his otak and that the money was paid 
there and that the deed was taken for 
attestation to Bulchand’s shop. Ghulam 
Hussein the writer also deposes to the fact 
that after execution the deed was taken for 
attestation elsewhere. Bashasing, the 
attesting witness, when first questioned 
denied knowledge of the fact that Udhal had 
passed the mortgage deed and said that he 
could not remember whether the considera- 
tion was paid in his presence. When con- 
fronted with his attestation, the witness 
stated what was stated in the attestation 
clause was true. In addition to these facts 
the defendants’ case was further strengthen- 
ed by the fact that the ink with which the 
deed was signed is different from the ink 
of the attestation of the witness Bashasing. 
Against these facts. there was only the 
fact that the plaintiff when first questioned 
on the point said that the deed was attest- 
ed by the witness after the witness had seen 
it executed. 

Mr. Kimatrai urged the importance of 
remembering that the witnesses were de- 
posing to events which took place some 
fourteen years previously. But the facts 
above-mentioned seem to me to prove beyond 
reasonable doubt that the deed was not 
properly attested. I think it is a matter of 
common knowledge that persons are fre- 
quently requested to attest documents 
which have already been executed under 
the impression that admission of the exe- 
cation is sufficient to justify attestation 

‘by a witness. It is quite clear, however, 
from the ruling of the Privy Council in 
the case of Shamu Patter v. Abdul Kadir 
Rowthan (1) that attestation on a mortgage- 
deed within the meaning of s. 59 of the 
Transfer of Property Act must be made by 
the witnesses signing their names after 
‘seeing the actual execution. 
ledgment of their signatures by the execu- 
tants is not sufficient. 

It is, however, urged by Mr. Kimatraj 
that since the executant took the deed for 


(1) 16 Ind. Cas. 250; 35 M. 607; 160, W. N. 1009; 
28 M. L. J. 321; 12 M, L. T. 338; (1912) M. W. N. 935: 
10_A. L. J. 259; 14 Bom: Lt R. 1034; 16 C. L. J.: 596: 
39 L A218 (P.O) i f 
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registration to the Sub-Registrar and. had 
it registered he made an admission of 
execution and that having made this ad- 
mission, there was no necessity for the 
plaintiffs to prove valid execution within 
the meaning of s. 59 of the Transfer of 
Property Act in view of the provisions of 
8.70 of the Indian Evidence Act. I am 
of opinion, however, that admission refer- 
red to ins. 70 must be an admission of å 
valid execution other than the mere admis- 
sion required by a Registrar in course of 
registration. 

It islastly contended that under s. 100 
of the Transfer of Property Act, the receipt 
of the consideration and the signing of the 
mortgage-deed by Udhal created a charge 
although it did not create a valid mort- 
gage. I am of opinion, that view of 
the law cannot be accepted, For it is 
obvious such a consideration would defeat 
the whole object of s. 59. Mr. Tahilram for 
the respondents has drawn our attention to 
the case of Royzuddi Sheik v. Kali Nath 
Mookerjee (2), where ib was pointed out 
where an instrument purporting on the 
face of it to be a mortgage cannot operate 
as a mortgage by- reason of defective exe- 
cution, s. 100 of the Transfer of Property 
Act does not convert it into a charge. This 
view was also followed in the cases of 
Collector of Mirzapur v. Bhagwan Pra- 
shad (3) and Narayan Babaji v. Lak- 
shmandas Harakchand (4), and with 
these rulings we are in agreement. The 
present document purports on the face 
of it to bea mortgage. The learned Sub- 
ordinate Judge for reasons from which 
there appears to be no ground for differing 
has held that the document was not validly 
executed within the meaning of s, 59 of the 
Transfer of Property Act. Section 100 of the 
Transfer of Property Act cannot, therefore, 
in our opinion, create any charge in favour 
of the plaintiffs. 

We, therefore, dismiss this appeal with 
costs. 


P. B. A. Appeal dismissed. 


(2) 33 0. 985; 4 O. L. J. 219. 
(3) 18 Ind. Cas. 311; 35 JA, 164; 11 A L. J. 141, 
(4) 7 Bom. L. R. 934, ` 
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MADRAS HIGH COURT. 
ORIGINAL . SIDE APPRALS Nos. 38, 40 
AND 44 oF 1974, 

April 3, 1925. 

Present:— Justice Sir Kumaraswami 
Sastri, Kr., and Mr. Justice Krishnan. 
JANIKIRAM *CHETTY AND OTHERS 
— DEFENDANTS— APPELLANTS 

‘ versus 
G. ©. NAGAMONY MUDALIAR 
— PLAINTIFF—RESPONDENT. 

Hindu Law—Will—Bequest in favour of divided 
brother and his sons forming joint ‘family— 
Legatees, interest taken by—Joint family, constitution 
of-—Possession of joint property, whether pre-requisite. 

Where under a Will made bya person in favour 
of his divided ` brother and his sons who constitute 
a joint family, there is nothing in the Will to show 
definitely and clearly that the bequest was to the 
family and not to the individual members thereof 
Separately, the presumption is that the legatees take 
as tenants-in-common without rights of survivorship. 
{p. 667, col. 2; p. 669, col. 1.] 

Per Kumaraswami Sastri, J—In dealing with gifts 
to persons who constitute a joint family, a difference 
should be made between cases where gifts to persons 
who form a joint family are made by persons to whom 
they would succeed according to the law of intestate 
succession if no Will was made, for example, gifts by 
a father to his children and bya husband who dies 
without issue to his wife or daughter and cases where 
gifts are made by Will by a person to whom the donees 
would not inherit and who could have no interest in 
the properties on the death of the testator but for the 
Will. In the former class of cases, the authorities in 
Madras show that a presumption may be drawn that 
the donees were intended to take the estate as joint 
tenants but in the latter class of cases there is no 
ground or necessity for drawing such a presumption. 
[p. 664, col. 1] $ P ? 

A joint family is composed of persons who live 
together and who are joint in food and worship and 
the possession of property is not a condition pre- 
cedent to the establishment of their status. [p. 664, col. 


Per Krishnan, J.—Hindus get a joint family status 
by birth and the joint property is only an adjunct of 
‘the joint family. The possession of joint property is, 
no doubt, a normial incident of a joint Hindu family, 


but it is not a pre-requisite for its constitution. fp. 
668, col. 2.] ip 


[Case-law considered.] . 

Appeals from the judgment and decree 
of Mr. Justice Devadoss, dated the 28th 
February 1924, and passed inthe exercise 
ofthe Ordinary Original Civil Jurisdic- 
tion of the High Court, in ©. S. No. 166 
of 1922. 

Messrs. A. Krishnaswami Iyer'and K. 
Rajah Iyer, for the Appellants. 

Mr. K. Krishnamachariar, for the Re- 
spondent. 


JUDGMENT. 


Kumaraswami Sastri, J.—The 
only question raised in these appeals is 
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whether the respondent who isa legatee 
under the Will ofone O. Kandasami Muda- 
liar took the property bequeathed under the 
Will as a tenant-in-common with his father 
and brothers or as a joint tenant, 


The Will which has been probated is 
filed as Ex. F. The testator Kandasami 
Mudaliar died leaving a widow, three 
sons and two daughters. He also left two | 
brothers one of whom was Kadirvelu Muda- 
liar (father of the respondent) who was 
appointed executor. There was another 
brother Krishnaswami Mudaliar who had 
two ‘sons. So far as the respondent is 
concerned, the terms of the Will con- 
cerning him are very short. Paragraph 
4 of the Will says “items Nos. 4, 5, 6,7, 8 
and 9 under assets in para. l above, 
I bequeath and leave to my brother G. 
Kadirvelu Mudaliar and his sons.” Para- 
graph 5 goes on to state that in consider- 
ation of the help given by Kadirvelu 
Mudaliar as regards the business carried 
on by the testator, he bequeaths to Kadir- 
velu Mudaliar and his two sons a half 
share in the stationary business carried - 
on in the Minerva Press and Thompson 
& Co., that the stationary business should 
be conducted by Thompson & Co., that 
the profits arising from the same, as per 
accounts separately and correctly main- 


‘tained should be divided equally every 


year before theend of March between his 
sons on theone part and his brother and 
his sons on the other. In case his sons 
do not agree with his brother and his 
sons, thestationary and stock-in-trade were 
to be valued and the testator’s sons were 
to give Kadirvelu and his sons one-half of 
the estimated value. 


It appears from the evidence and it is not 
disputed before us that the testator and 
his brothers were members of a divided 
family and that „the brothers and their 
children were living. together as members 
of an undivided ‘family though it is con- 
tended by the respondént’s Vakil that there 
was no joint familyproperty owned by 
Kadirvelu and his sons who were the 
legatees aforesaid. It is also clear from 
the evidence that Kadirvelu and his sons 
would not in the ordinary course succeed 
to the properties of the testator as the 
testator left a widow, sons and daughters 
and that Kadirvelu and his sons were at 
best only remote heirs. 

So far § as the terms of the Will go, there 


[98 X, 0. 1926] 


is very little to indicate that Kadirvelu 
and his sons wereto take the property 
as members of a joint family with rights 
of survivorship, It isargued bythe Vakil 
for the appellants that the sfact that the 
testator gives the property to Kadirvelu 
and his sons without naming his sons and 
the fact that in para. 10 of the Will the gift 
to the daughters provides for a sale of the 
house and the division of the sale-proceeds 
equally among the daughters if necessary, 
indicate that the gift to :Kadirvelu and 
his sons was a gift to them as members of 
a joint family. It is argued by the respond- 
ent's Vakil that the fact that para. 3 of 
the Will which gives certain items to the 
sons of the testator expressly states that 
the property shall be the common property 
of his sons ‘whereas the next paragraph 
which containsa gift to Kadirvelu and his 
sons does not make any such statement as 
to the property being common property 


shows that the testator’s intention was 


the other way. It is also stated that the 
clause as regards the daughters in para. 10 
of the Will was so worded because one of 
the daughters was omitted and soit was 
necessary to mention the names and that 
as the property was a house which could 
not.be divided equally provision had to be 
made for the distribution of the sale-pro- 
ceeds. If we had to depend solely on the 
Will and look to its terms for a construction 
of the estate which Kadirvelu and his 
sons took, I do not think it can be said 
tha: there was an intention displayed by 
the testator'in express language to in- 
dicate that Kadirvelu and his sons took 
fhe property as members of a joint family 
with all the rights and obligations arising 
therefrom, Some reliance was placed by 
the Vakil for the respondent on the fact 
that Kadirvelu, who was executor and 
trustee under the Will, shortly after the 
Will executed conveyances to the various 
legatees including himself and his sons 
and that the terms of these conveyances 
‘indicate that the donses took the property 
as tenants-in-common and notas joint ten- 
ants, 


It was argued that even assuming that- 


the intention of the testator was that the 
gift was to be taken by them as members 
of ajoint family, the act of tha executor 
in conveying the estate to the various 
Jegatees as tenants-in-common was suffici- 
nt te impress the legacy with that 
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character whatever may have been the ine 
tention of the testator. This question was 
not raised in the pleadings nor was it put 
in issue and as pointed out by the Vakil 
for the appellants, there are subsequent 
documents which show the dealings with 
the property by the adult members of the 
joint family and I do not think this aspect 
of the question can be raised for the first 
time in appeal as it is a mixed question 
of law and fact as to how the property. 
was treated after the death of the tes- 
tator. i 


Another question which was raised be- 
fore the learned Trial Judge was whether, 
if Kadirvelu and his sons had no joint 
family properties at the date of the gift, 
it can be said that they are members of 
a joint undivided Hindu family so as to 
callin aid the presumption that the gift. 
to them was as joint tenants. The argu- 
ment that found favour with the Trial 
Judge was that if there was no joint 
family property in existonce, there could 
be no joint family. In cases where per- 
sons live together and are joint in food 
and worship, it is difficult to conceive of 
their possessing no property not even the 
ordinary household articles which they 
would enjoy in common. There is nothing 
in Hindu Law which states that the pro- 
perties should be immoveable properties 
or that there should be any minimum value 
which is required to constitute a joint 
family. It is, therefore, very difficult to 
say of any persons that live together, 
unless they area number of ascetics own- 
ing no properties at all in the world, that 
there is no property in common of any sort 
‘or kind. Nor is there anythingin Hindu 
Law which says that possession of property 
is a necessary requisite for the constitution 
of a joint family. It is, no doubt, true that 
so far as Courts are concerned, the affairs 
of a joint family can come before a Court 
only where propsrtyis involved, but that 
is due to the Civil Courts not taking 
cognizancs of disputes unless they are 
of a civil nature and such disputes 
can hardly arise where there is no pro- 
perty worth the name which the joint 
family possesses, Supposing that a family 
is joint and possesses joint property all 
of which is either destroyed by fire, flood 
or is stolen or alienated. Can it be said 
that the moment this happens the family . 
becomes a divided family and deesit become 
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joint family again if properties are again 
acquired by the members? I think it will 
lead to strange consequences if such a 
doctrine was upheld. I am not prepared 
to assent to the broad view that the pos- 
session of property is a necessary element 
in determining whether persons are joint 
or separate, A joint family is composed 
- of persons who livg together and who are 
joint in food and worship and the pos- 
session of property is not a condition pre- 
cedent to the establishment of their status. 
‘Ido not think that the question whether 
the donees had or had not joint? or joint 
family properties has any bearing on the 
construction of the Will. i 


` In this state of things we have to fall 
back upon the presumption that arises in 
cases of gifts of this kind, viz., gifts to per- 
sons who constitute a joint family. 


In dealing with this class of cases I 
think that a difference should. be made 
between cases where gifts to persons who 
form a joint family are made by persons 
to whom they would succeed according 
to the law of intestate succession if no Will 
was made, for example, gifts bya father 
to his children and by a husband who 
dies without issue to his wife or daughter 
and casee where gifts are made by Will by 
a person to whom the donees would not 
inherit and who could have no interest 
in the properties on the death of the 
testator but for the Will. Inthe former 
class of cases, the authorities in Madras 
show that a presumption may be drawn that 
the donees were intended to take the estate 
as joint tenants but Ido not think that 
in the latter class of cases there is any 
ground or necessity for drawing such a 
presumption. Thereis a conflict of opinicn 
between the various High Courts even as 


regards cases where a father bequeaths © 


property to his sons who are members of 
an undivided family. It is unnecessary 
to refer to the various decisions of the 
various High Courts as their Lordships of 
the Privy Council in Lal Ram Singhv. 
Deputy Commissioner of Partabgarh (1) have 
summarised the authorities. Their Lord- 
ships observe as follows:— ce 

“It appears that there has been great 


(1) 76 Ind. Cas. 922; 45 A. 596; (1923) M. W, N. 591; 
A. 1. R. 1923 P. O. 160; 90. & A. L. R. 746; 214. L. 
J. 777; 26 O.C. 257; 33M. L. T. 355: 100. LJ. 
a Ni I. A. 265; 47 M. L. J. 260; 296. W, N.86 
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diversity of opinion in the High Courts 
in India as to the effectin a Mitakshara 
family of a bequest made by a father of 
property whijch in the father’s hands was 
self-acquired, to his son. In Calcutta, in 
1863, the point first arose in the case of 
Muddun Gopal v. Ram Baksh (2) when it 


“was held that such property would be 


ancestral, and this has been followed in 
the later case of Hazari Mal Babu v. 
Abani Nath Adhurjoya (3) decided in 1912. 
In Madras, upon the whole, the view 
seems to be that the father can determine 
whether the property which he has so 
bequeathed, shall be ancestral or self- 
acquired, on the-principle of cujus est 
dare ejus est disponere, but that unless he 
expresses his wish that it should he deemed 
self-acquired, it is ancestral. See Tara 
Chand v. Reeb Ram (4), and compare it with 
Nagalingam Pillai v. Ramachandra Tevar 
(5) and other cases. In Bombay, on the 
other hand, the principle of intention 
seems to have been accepted if it makes 
the property ancestral, but if there be no 
expression of intention, itis deemed self- 
acquired. See Jugmohandas Mangaldas v. 
Sir Mangaldas Nathubhoy (6) and Nanabhai 
Ganpatrao v. Acharatbai (7). At Allahabad, 
the decision was that such property is 
See Parsotam Rao v, 
Janki Bai (8) decided in 18907. - Finally, 
in Oudh, in the case of Rameshar v. Ruk- 
min (9), decided in 1909 after a review of 
all the cases, it was held that, ‘Where 
self-acquired property is bequeathed to 
sons, in the absence of language clearly 
indicating the testator’s Intention that the 
property should be held by the sons sub- 
ject to the incident of survivorship; it 
should be presumed that each son takes an 
interest which passes to his heirs at - his 
death’......... T 

“But their Lordships deem it unneces- 
sary to pronounce upon these points. It 
may be that some day this Board will have 
to decide between the conflicting decisions 
of the Indian High Courts, and it may 
be that when this time comes, this Board 


` (6 W.R. 71. : ` : 
© 18 Ind. Cas, 625; 17 ©. W. N, 280; 17 C. L. J. 
3 $ 


(4) 3 M. H. O. R. 50. 

(5) 24 M. 429; 11 M. L. J. 210. 

(6) 10 B. 528; 5 Ind. Dec, . 8.) 742. 
(7) 12 B. 122; 6 Ind. Dee. (N. s.) 567. 
(8) 29 A. 354; 4 A, L. J. 257; A. W.N. (1907) 77: 
(9) 12 Ind. Cas: 77); 14 O. O. 244. 
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will prefer to go back to the original text 
of the Mitakshara and put its own construc- 
tion upon that text. It is not necessary to 
do so in this case”. À 


In Nagalingam Pillai v. Ramachandra 
Tevar (5) which is the leading case on the 
subject in Madras the Will was by a Hindu 
father who was possessed of self-acquired 
property and the disposition was in favour 
of his sons. Shephard, J., after stating 
that the father might have bequeathed 
the property to a stranger and that his 
sons could not have called the dispositions 
in question observed at page 437* : 

“As the father is at liberty to make any 
disposition he pleases or to leave his self- 
acquired property to descend as ancestral 
property, so when making any disposition 


in favour of his son, he is at liberty to. 


preserve for the property the quality of 
ancestral property. Whether, in any given 
case, the property was intended to pass 
to the sonsas ancestral property or as self- 
acquired property, must be a question of 
intention turning on the construction of the 
instrument of gift. “Following the princi- 
ple laid down in Mahomed Shumstool 
Hooda v. Shewukram (10), I think that, if 
there are no words indicating a contrary 
intention, the natural inference should be 
that the father intended his sons to take 
his property as their ancestral estate.” 


Yethirajulu Naidu v. Mukunthu Naidu 
(11)-is also a case where a father bequeath- 
ed property to hisson. Subramania Iyer, 
J., at page 373f observes as follows:— 

“The remaining pointfor consideration 
in connection with this house is whether 
the sons took it as tenants-in-common as 
contended on behalf of the 4th defendant. 
The decision of the Judicial Committee in 
Jogeswar Narain Deo v. Ram Chandra 
Dutt (12) points out that the principle of 
joint tenancy as obtaining in England is 
quite foreign to the Hindu Law and that, 
when property is gifted to more than one, 
in the absence of anything in the grant 
to the contrary, the presumption is that 
the donees take as tenants-in-common. But 
as implied in that decision itself, joint 
ownership of another descriptionis, of course, 


(10) 2 I. A. 7; 22 W. R. 409; 14 B. L. R. 226; 3 Sar. 
P. O. J. 405; 3 Suth. P. C. J. 43 (P. C.). 
(11) 28 M. 363; 15 M. L. J. 299. 


(12) 23 C. 670; 23 I. A. 37; 7 Sar. P. O. J. 13; 6M. 


L. J. 75; 12 Ind. Dec. (N. s.) 445 (P. O.) 
Page of 24 M.—[Ed.] Page of 28 M.— [Ed] 
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not only not foreign to the Hindu system, 
but quite familiar to'it, viz., that special’ 
kind of which the joint holding by the 
members of an undivided Hindu family 
is the type. And in cases like the present, 
the question for determination is but one 
of intention to be ascertained with refer- 
ence to the terms of the particular Will. 
If the grant is to persohs who are incap- 
able of forming a Hindu joint family, 
they can, of course, take only as tenants-in- 
common. If, on the contrary, the grant 
is to persons who constitute such a family, 
even then it may be that the prima facie 
view is that they take in severalty and 
that those who argue in favour of the 
opposite construction, have to show some 
clear foundation for it in the terms of the 
Will. Of course the donees here, the sons, 
were persons who could be, and were, mem- 


“bers of a joint family.” 


Venkataramiah Pantulu v. Subramaniam 
Pillai (13) was a case where the Will was 
by a father giving property to his sons. 
Indoji Jithajt v. Kothapalli Rama Charla 
(14) was also a case of a Hindu father 
bequeathing his selfacquired property to 
his sons by Will and Abdur Rahim and 
Spencer, JJ., referred to Nagalingam Pillai 
v. Ramchandra Tevar (5) with approval. In 
Rajarajeswara Dorai v. Sundarapandiya- 
swami Thevar (15) Seshagiri Iyer, J., con- 
sidered the case where property was given 
toa son by a father and observed: 

“In my view, the fact that the defend- 
ant took the estate as a gift from his 
father will not take away the liability 
which would have devolved on himif he 
had succeeded to the property as son and 
heir. As pointed outin Nagalingam Pillai 
v. Ramachandra Tevar (5) where property 
is given by Will to a person who would 
otherwise be entitled to it as heir, the 
character of the property is not changed. 
This same principle should be extended to 
transfer inter vivos.” 


In fact, it was conceded in the course of 
the arguments that all the Madras cases 
with the exception of the case reported 
as Mahalakshmi Amma v. Nagappaya (16) 
are cases where the gifts are by a father 
to his sons. Mahalakshmi Amma v. Nagap- 
paya (16) was,no doubt, acase where the 


(13) 26 Ind. Cas. 993; 16M. L. T. 489. 
(14) 54 Ind. Cas. 146; 10 L. W., 498, 

(15) 27 Ind. Cas. 283; 27 M. L. J. 694, 
(16) 62 Ind. Cas. 814; 30 M. L. T. 17: 
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gift was by a person to whom the donees 
would not be heirsin the ordinary course 
‘of events; but the judgment proceeds on 
the ground that the terms of the Will in- 
dicate that the donees were intended to 
take the gift as members of a‘joint family, 
the circumstance being that the adult mem- 
ber was to manage the properties. 

As regards caseg where the donees though 
forming members of a joint family would 
not succeed in the ordinary course, I see 
no reason to extend the same principle, I 
can find nothing in the authorities, which 
state that the mere fact that a gift was to 
persons who formed the ‘members of an 
undivided family by a person to whom they 
would not succeed on intestacy or by stran- 
ger without more, necessarily implies that 
the donees were intended to take the gift 
with all the incidents of joint family pro- 
perty because they are members of a joint 
family especially as members of a joint 
family can and often do own separate or 
self-acquired property. At is a well settled 
rule of Hindu Law that in cases of obstruct- 
ed inheritance a male succeeding takes 
the property as a tenant-in-common and 
net as a joint tenant. Ifas I take it in 
Nagalingam Pillai v. Ramachandra Tevar (5) 
the ratio decidendi is that because but for 
the Will the donee would have taken it as 
ancestral property, it is, therefore, a rea- 
sonable presumption to draw that, where a 
testator gives property tosuch a person 
without in terms indicating his intention, 
he intended it to be taken in the same 
character as he would have taken but for 

. the disposition, this would not apply to 
. cases where the donees would succeed if 
there was no intestacy as tenants-In-common 
or in cases where there would not be even 
reversioners to the estate but strangers. 
In Mahomed Shumsool Hooda v. Shewuk- 
ram (10) their Lordships of the Privy Coun- 
cil remark that it may be assumed that a 
Hindu knows as a general rule at all events 
that women do not take absolute estates 
of inheritance which they are entitled to 
alienate, and that in construing the Will 
of a Hindu itis not improper to take into 
consideration what are known to be the 
ordinary notions and wishes of Hindus with 
respect to the disposal of property. In cases 
of persons, who, like the respondent, his 
father and brother in the present case,would, 
‘if they succeed eventually, take as tenants- 
jn-common, under Hindu Law, there is no 
reason to suppose that the testator knowing 
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this fact intended them to take as joint: 
tenants; itis more reasonable to presume 
that he wanted them to take the ordinary - 
estate they would have taken if they suc- 
ceeded on intestacy and to require express 
words rit a contrary were intended by the 
testato | There is, in my opinion, little 
reason; 0 apply the observation of the Privy 
Conncil to cases of bequest to persons who 
would not take the estate as joint tenants 
if they succeeded on intestacy and much 
less to persons who would not be heirs 
in any event. In Rewun Persad v. Radha 
Beeby (17) the testator gave his widow a 
life-estate in all his proparty and after her 
decease he gave one-half to his brother 
and his sons. It was held that the sons 
took a vested interest in the property as 
tenants-in-common and not as joint, ten- 
ants. The facts of this case show that at the 
date of the death of the testator, the bro- 
ther and his sons to whom one-half was 
given were members of an undivided family 
and that the division was only afterwards, 
and their Lordships of the Privy Council 
observed:— 

“The testator, after the death of his widow, 
gives the property to his brother Beekhary 
Das. After his death it becomes divisible 
into two parts. We apprehend that they 
would take as tenants-in-common; in fact, 
that they had each of them avested interest 
in one-fourth share not to come into actual . 
enjoyment till the death of the widow.” 

It is difficult to distinguish the facts of 
that case from those of the present one 
with the exception that the sons were 
named by the testator in Rewun Persud v. 
Radha Beeby (17) but in the present case 
the gift was to the father and his sons,’ 
the sons not being named; butI do not 
think that makes any difference. In Karup- 
pai Nachiar v. Sanakaranarayanan Chetty 
(18) Sir Arnold White, C.J ,Subramania Iyer 
J. and Bhashyam Iyengar, J. who constitut- 
ed the Full Bench observed at page 305*: 

“Tt would be revolutionary to hold that 
all property which comes to two or more. 
persons who happen to be members of an 
undivided family is taken by them with 
benefit or survivorship, and there is no 
warrant whatever in the Mitakshara for 
such a general proposition. It has been 
held in more cases than one that property 


(17) 4M. I. A. 187; 7W. R. P. ©. 35; 1 Suth. P. C. J. 
172; 1 Sar. P. O. J. 327; 18 E. R. 651. 
(18) 27 M. 300; 13 M. L. J. 398. 
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which comes to members of an undivided 
family by devise or gift isnot taken by 
them with benefit of survivorship” and 
after referring to the decision of their 
Lordships of the Privy Council in Venkay- 
yamma Garu v. Venkataramanayyamma 
` Bahadur Garu (19) they observed; — 

“But their Lordships have abstained 
from laying down that, as a universal tule, 
a heritage which devolves upon co-heirs, 
who happen to be all or some of the 
members of an undivided family under 
the Mitakshara is taken by them with bene- 
fit of survivorship.” 

Reference has been made by Mr. Alladi 
Krishnaswami Aiyar. to Chakkara Kannan 
v. Kunbt Pokker (20) which was a case of 
gift by a person to his wife and children 
following the Marumakkatayam Law and 
it was held that the donees took the pro- 
perty with the incidents of tarwad property. 
Here again it is a case where the gift is by 
a father to his wifeand children and even 
though there was no marriage in the strict 
sense of the term in Malabar, the same 
intention can be assumed where a father 
gives property to his wife and children as 
was assuined in Nagalingam Pillai v. Rama- 
chandra Tevar (5). Moreover, it-would be 
unsafe to apply to a joint family under 
the Mitakshara the same principle as would 
apply to tarwads in Malabar where parti- 
tion is, except by consent of all parties, im- 
possible. : 

The view I take is that in cases where 
the donees are the sons and grandsons and 
would succeed tothe property of the tes- 
tator in the absence of any testamentary 
disposition and take the property as ances- 
tral property, the presumption may be 
drawn, where the.Will is silent as to the 
nature of the estate conferred, that they 
would take it as unobstructed heritage with 
the same incidents as would follow if there 
was no Will. But where the donees, though 
members of a joint undivided family, are 
not related to the testator or though related 
to him would in the absence of any Will 
either immediately or at a later stage take 
the property as obstructed heritage and 


only as tenants-in-common there is no. 


reason for applying the presumption that 
the testator by divising the property to 
them intended that there should be a joint 


(19) 25 M. 678; 29 I. A. 156; 7 C.W. N. 1; 12 M. L. 
d. 299; 4 Bem. L. R. 657; 8 Sar. P. O. J. 286 (P. CO), 

(20) 30 Ind. Cas. 755; 39 M. 317; 18 M. L. T. 255; 
9 M. L. J. 481; (1915) M. W. N. 740. 
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tenancy.. As pointed out by their Lordships 
of the Privy Council in Jogeswar Narain Deo 
v. Ram Chandra Dutt (12) which overruleg 
the decision in Vydinadav, Nagammal (21), 
the principle of joint tenancy is quite 
foreign to Hindu Law and that the ordinary 
rule is that where property is given to two 
or more persons they take it as tenants-ine 
common, Itis, no doubt, true as pointed 
out by Subramania Iyer, J. in Yethirajulu 
Naidu v. Mukunthu Naidu (11) gifts may 
be made to joint family but I think that 
unless the gifts are madein such terms as 
would clearly indicate that the donees should 
take them as joint family members with the 
rights of survivorship, the mere fact that 
the donees are members of a joint family 
ought not to determine that they take it 
with benefits of survivorship and with all 
the liabilities of properties which are joint 
family properties. 

I think the decision of the learned Trial 
Judge is correct and would dismiss the 
appeals with costs. 

Krishnan, J.—The point for decision 
in these appeals is what estate did plaintiff 
and his brothers and his father Kadirvelu 
Mudaliar take in the suit properties under 
the Will of his father’s divided brother 
Kandaswami Mudaliar Ex. P. Was it a 
joint estate with incidents of joint family 
property attached to it or did they ‘take 
each a one-sixth share separately as tenants- 
in-common ? 

The decision turns on the words of the 
Will. The Will says in para. 4: 

“Items Nos. 4, 5, 6, 7, 8 and 9 under assets 
in para. 1 above, I bequeath and leaveto 
my brother Kadirvelu Mudaliar and his 
sons.” 

Itis not denied that under this clause the 
five sons and their father are joint legatees of 
the properties mentioned, some of which are 
the suit properties. It is not argued that 
the words “and his sons” are mere words 
of purchase. As the testator was dealing 
with his self-acquisition, it is clear that 
it was open to him to give the properties 
to Kadirvelu and his sons- as joint family 
property just as it was open to him to give 
them separate shares on the property. 
The question is, what did he do in this 
case ? 

A good deal of argument was addressed 
to us as to what the proper presumption to 
be drawn isin sucha case. It has been 


ane 11 M. 258; 12 Ind. Jur, 455; 4 Ind. Dec. (x. s) 
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held in Madras that where. a father gives 
his self-acquisitions to his sons by a Will, 
the proper presumption to draw is that he 
‘gave them a joint estate with the incidents 
of joint family property, unless the con- 
trary is clear from the words of the Will or 
otherwise, This was so laid down in 
Nagalingam Pillai av. Ramachandra Tevar 
(5)and that view has since been followed 
in this Court. The same view is taken in 
Calcutta, but in Bombay and Allahabad, 
the presumption is held to bein favour of 
the view that the sons take such property 
as self-acquired property. This conflict of 
opinion was brought to the notice of the 
Privy Council in the recent case of Lal Ram 
Singh v. Deputy Commissioner of Partabgarh 
(1); but while their Lordships set out what 
they consider the views of the different 
High Courts to be on page 604*, they de- 
clared it unnecessary to pronounce on the 
point. We must, therefore, follow the 
Madras view on the point. The present 
case, however, is not on all fours with 
Nagalingam Pillai v. Ramachandra Tevar 
(5) as here we have a bequest by a 
Hindu to his divided brother and his sons. 
and not one by a Hindu father to his sons. 
po Privy Council point out in page 605* 
that: ` 
_ “The principle upon which it is contend- 
ed that such property (that is property 
bequeathed by the father to his sons) should 
be deemed ancestral property is that the 
son is only getting by his father’s Will 
that which, but for the Will, he would 
have received by descent according to the 
Mitakshara Law.” 

Now, this principle obviously cannot 
apply to the bequest by the divided brother 
as the legatees will not get the properties 
by inheritance except for the bequest. 
The remote contingency of their taking as 
‘reversioners does not affect the question. 

Onthe other hand itis argued that in 
all cases where property is given to more 
‘than one person, the donees take separa- 
‘tely as tenants-in-common and not as joint 


tenants and reliance is placed on the rul-' 


ing of the Privy Council in Jogeswar 
Narain Deo v. Ram Chandra Dutt (12). No 


doubt that case lays down that the princi-. 


ple of joint tenancy is quite foreign to 
Hindu Law and that where property is 
-given to two or more donees, they take as 
tenants-in-common. But as pointed out by 
Subramania Iyer, J, in the case of Yethi. 

*Pages of  A—[Ed] 
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rajulu Naidu v. Mukunthu Naidu (11) the 
Hindu Law is quite familiar with one kind 
of joint tenapcy, namely, the joint holding 
by members of an undivided Hindu family, 
lf property is, therefore, given in terms 
expressly to joint Hindu family, in my 
opinion, the family would take it with all 
the incidents of ancestral or joint family 
property. There is nothing in the Privy 
Council decision or in the principles laid 
down by their Lordships contrary to the 
above view. If the gift is to the family, 
the family will take the property and hold 
it as other family property and it would 
not matter who made the gift, The ques- 
tion, therefore, has to be decided on the 
words of the Will, whether the bequest was 
to the joint family or to the members of 
it individually in which case they would, 
no doubt, take inseveralty. I do not agree 
with the learned Judge that Kadirvelu and 
his sons did not constitute a joint family 
on the ground that they had no property 
at all. The learned Trial Judge has accept- 
ed the argument that the existence of joint 
property is an essential requisite or con- 
stitute a joint family, With respect, I am 
unable to accept this position, Hindus get 
a joint family status by birth and the joint 
property is only an adjunct of the joint 
family. So long as the status continues 
the family constitutes a joint family. The 
plaintiff's Vakil concedes that even accord- 
ing to his argument, the existence of a 
chembu or a pot common to all the mem- 
bers is sufficient to constitute a joint family. 
That shows to my.mind the unreal charac- 
ter of the contention. When asked what 
the position of the family is before it gets 
joint property whether it is a divided family 
or joint family, the plaintiff's Vakil could 
not say. According to him the joint family 
ceases every time when joint property 1s 
wholly lost, and revives again when any 
joint property is again acquired. We can- 
not accept a contention leading to such a 
position. The possession of joint property 
is, no doubt, a normal incident of a joint 
Hindu family, but it is not, in my opinion, 
a pre-requisite for its constitution. | In the 
passage in Sir Bhashyam Iyengar, J.'s judg- 
ment in Sundarsanam Maistri v, Narasim- 
hulu Maistri (22) quoted by the learned 
Trial Judge he was discussing the Mitak- 
shara doctrine of joint family property and 
not the requisites of a joint family. 1 have 
no doubt that Kadirvelu and his sons con- 
(22) 25 M. 149; ILM. L. J. 353.) 


(95 I. ©. 1996] 


stituted a joint Hindu family when the 
Willtook effect. But, it cannot be said 
that there is anything in the*Will to show 
definitely and clearly that the bequest was 
to the family and not to the individual 
. members thereof separately. The ordinary 
presumption that when there are several 
joint donees, they take as tenants in-com- 
mon must, therefore, prevail. I agree with 
my learned brother that these appeals 
fail, and must be dismissed with costs. 
V. N. V. Appeals dismissed. 


RANGOON HIGH COURT. 
SPECIAL Seconp Oivin AreeaL No, 90 
oF 1925, 
August 27, 1925. 
Present:—Mr. Justice Pratt. 
MAUNG TUN BYU—P arntirr— 
: APPELLANT 
> VETSUS 
` MAUNG KYA—DBETENDANT—RESPONDENT. 
Vendor and vendee—Possession delivered to vendeg 
—Title not completed by formal conveyance—Vendor 
re-gaining possession as lessee—Resistance to suit by 
purchaser from vendee. : . 
A. person who has parted with possession of his land 
under a contract of sale for good consideration, to 
which he has omitted to give effect in legal form and 
has only re-gained possession asa lessee, isnot entitled 
to resist the claim for recovery of possession by a 
purchaser from his vendee. [p. 669, col. 2; P. 670, col. 1] 
Maung Myat Tha Zan v. Ma Dun, 81 Ind. Cas, 857; 
2 R. 285, A. I. R. 1924 Rang. 214: 3 Bur. L. J. 78 
(F. BJ), followed. š 


Mr. Mukerjee, for the: Appellant. 
Mr. Chatterjee, for the Respondent. 


JUDGMENT.—Plaintiff Maung Tun 
Byu sued to recover possession of a piece 

of paddy land measuring 11°96 acres. which 
he had purchased by a registered deed 
from the first and second defendants and 
Maung Saw and Ma Pwa on the 26th March 
1921, from the third defendant in posses- 
sion, 

His case was that after the purchase by 
him first and second defendants leased the 
land on_his behalf to third defendant 
Maung Kya. 

Subsequently, when plaintiff asked for 
the return of the land early in 1922, Maung 
Kya refused to give possession. 


The first and second defendants admitted ` 


sale of the land to plaintiff and based their 
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title thereto on an oral transaction of sale 
accompanied by possession, effected in their 
favour by third defendant in satisfaction of 
his debts some years previously. , 
The Trial Court in a well-considered 
judgment, in which it analysed the evi- 
dence of the witnesses most carefully, 
accepted the fact that te third defendant 
Maung Kya made over the land outright to 
first and second defendants in satisfaction 
of the debt due by him. 
` The Judge held that Maung Kya having 
parted with possession under a contract of 
sale, to which he .had omitted to give effect 
in legal form, and having only re-gained 
possession as lessee, was not entitled _to 
resist the claim for recovery of “possession 
by the purchaser from his vendee. 


On appeal the District Court disagreed 


“with the Trial Court's view of the evidence 


and dismissied the suit. 

The Trial Court’s reasons for accepting the 
evidence as to the oralsale by Maung Kya 
in favour of first and second defendants are 
to my mind unassailable. a 

The District Court has gone out of il 
way to find excusesfor rejecting the oral- 
evidence, , 

This is corroborated by the entry in 
revenue register No, VII of a report by 
Maung Kya and his wife of an alienation 
of the suit land in favour of Maung Saw 
andMa Pwa for Rs. 320 dated June Ist, 
1919. 

This entry was duly proved by a certified 
copy from the register and raises the pre- 
sumption that the report was made b 


The District Court has commented on the 


. failure to examine the Revenue Surveyor 


on this point and the foils produced but 
this comment is beside the mark. 4 


The Revenue Surveyor could not be ex- 
pected to remember the details of all reports ' 
and transactions recorded by him. 

Register No. VII is a public document 
and has considerable evidential value, 
though, of course, it isnot by itself proof 
of a sale.. Lg 

A certified copy of an entry is admissible 
as evidence, and when produced, the receipt 
given for the report, the foil, or to use the, 
Burmese term, the pyatbaing is superfluous. 
In any case the receipt for the report can 
only havea limited evidential value under 
special circumstances. ` ; 

Maung Hein produced no evidence and 
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his own deposition goes to show the truth 
of the evidence for plaintiff. 

Fie alleged that he had borrowed Rs. 100 
from Ma Pwa and repaid ber in paddy, 
which he deposited inthe witness Maung 
Hein’s house. 

He also admitted a payment of Rs. 60in 
Maung Hein’s hotise thesame year in the 
presence of Maung Hein, Maung It and 
Maung Po, though he alleged it was on ac- 
count of interest, 

He did not cite Maung Po as a witness and 
he did not deny on oath having madea 
report of the transfer for Rs. 320 to the 
Revenue Surveyor. 

It iscommon ground that Maung Kya 
was the original owner of the land. He has 
made it over on a contract of sale to Maung 
Saw and Ma Pwa for good consideration: 
but has neglected te complete their title 
by aformal conveyance. Maung Saw and 
Ma Pwa have given plaintiff a registered 
conveyance. Maung Kya has obtained pos- 
session by virtue of his tenancy from Ma 
Pwa., Is he, now that his tenancy has expired, 
entitled to retain possession as against his 
vendees or persons claiming possession 
through them onthe basis of his original 
ownership, because of his failure to give 
his vendees a legal title ? 

It must be taken as settled law in the 
light of the Full Bench ruling in Maung 
Myat Tha Zan v. Ma Dun (1) that it is a 
valid defence against a suit by the legal 
owner for recovery of possession that the 
defendant is in possession under a contract 
for sale by the legal owner. In the present 


case the principle involved is the same as 


the Trial Court saw. 
. Maung Kya cannot be allowed to take 
advantage of his own laches in not complet- 
ing the contract of sale by executing acon- 
veyance with legal formality. He has taken 
advantage of the fact that his vendees let 
to him, to retain possession to which he 
was no longer entitled. [agree with the 
Trial Court that plaintiff was entitled’ to a 
decree for-possession, There is no question 
that the area of the land is correctly stated 
in the plaint. I allow the appeal. I set 
aside the decree ofthe District Court and 
restore the decree of the Trial Court. 
Plaintiff will be given costs as against 
respondent Maung Kya throughout. - 


R. L, Appeal allowed. 


(1) 8l'Ind. Cas. 857; 2 R, 285; A.I R.1924 Rang. 
214:3 Bur, L.J.78 (P. B) ' R 
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MADRAS HIGH COURT. 
CIVIL APPEAL No. 252 oF 1922. 

. August 7, 1925. 
Present:—Sir Charles Gordon Spencer, KT., 
Officiating Chief Justice, and Mr. Justice 

Viswanatha Sastri, 
VENKATARANGA IYER AND aNnoTHER— 
Derenpants Nos. 3 AND 4—APPELLAN1S 

VCTSUS 
0. S. RAMASWAMI IYER AND 'OTHERS— 
i RESPONDENTS. 

Specific Relief Act (I of 1877), - ss. 18 (c), 19, 27, 
27 (b)—Compensation, grant of, in addition to specific 
performance—Purchaser’s right to compel vendor to 
redeem encumbrance—Specific enforcement of personal 
covenants—Transfer of Property Act (IV of 1882), s. 
55—Liability of vendor and transferee to discharge 
incumbrances. 

In suits for specific performance of contract com- 
pensation for breach of contract under s. 19, Specitic 
Relief Act, in addition to relief for specific perform- 
ance, should be granted only in exceptional cases. |p. 
671, col. 2) 

A purchaser has a right under s. 18 (c) of the 
Specitic Relief Act to compel his vendor to redeem 
encumbrances in cases where the vendor professes 
to sell the property unencumbered and the property 
is mortgaged for an amount not exceeding the pur- 
chase-money. [ibid,] h 

Under s. 27 (b) of the Specific Relief Act the 
Specific performance of a contract may be enforced 
not only against the parties to the contract but also 
against any other persons claiming under them by a 
title arising subsequently to the contract except trans- 
ferees for value and without notice of the original con- 
tract. But where there is no express covenant that 
the vendors should themselves clear off the encumbr- 
ances before executing the sale-deed, it cannot be 
enforced against any transferee from those vendors 
as part of the contract which they have become liable 
to perform. [p. 671, col. 2; p. 672, col. 1.] 

Liability imposed by s. 55, cl. 1 (g) of the Transfer 
of Property Act, on all vendors of immoveable pro- 
perty to discharge all encumbrances on the property 
existing at the time of sale except where the property 
is sold subject to encumbrances does not pass to 
transferees. [p. 672, col, 1.] 

Section 27 of the Specific Relief Act does not 
provide for the specific enforcement of personal cove- 
nants against persons who claim under the original 
vendor, even though such covenants may arise out of 
the original contract of sale. [p. 672, col. 2.] i 

Appeal against a,decree ofthe Court 
of the Additional Subordinate Judge, 
Coimbatore, in O; S. No. 3 of 1921, (O. 6. 
No. 61 of 1919 on the file of the Court of 
the Subordinate Judge, Coimbatore). 

Messrs. A. Krishnaswami Iyer and T. V, 
Ramanatha Iyer, for the Appellants, 

Messrs. T. M. Krishnaswami Iyer and S, 
S. Ramachandra Iyer, for the Respondents. 

JUDGMENT. 

Spencer, Ofig. C. J.—This is a suit 
for specific performance of a written and 
registered agreement, dated 26th October 


1917, to sell immoveable property entered 
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into by the Ist and 2nd defendants and 
their brother Velusami Gourdani. Defend- 
ants Nos. 3 and4, who appeal, put forward 
an anterior ordl agreement on 15th October 
1917, to sell the lands to them. The 
existence of this prior agreement formed 
the subject of the 2nd issue which the 
Trial Court found against these defendants. 
The correctness of this finding is the main 
question argued in appeal. When we are 
asked to disturb the tindings of fact based 
entirely upon oral evidence, we must always 
feel some hesitation before coming to a 
different. conclusion from that of the Judge 


who heard and saw the witnesses deposing. ° 


This is additionally so, when that course 
would involve giving credit to witnesses 
who have been disbelieved in the Court 
below, and when it involves accepting a 
story which, judged merely upon proba- 
bilities, sounds hard to accept. The story 
told by D. Ws. Nos. Band 9 is that they went 
from Darapuram to Kolinjivadi to ask a 
creditor to remit penal interest on a mort- 
gage-debt due by the brother of D. W. No. 8 
and were accompanied to the creditor's 
house by the Assistant karnam of the 
village, D. W. No. 6. When passing the 
4th defendant's house, the karnam was 
called in and they went in tooand witnessed 
the oral agreement to sell.the plaint lands 
and advance of Rs. 100. The date of this 
transaction fixed by the endorsement of 
payment on fix. VIII-A which is October 
16th, the difference of one day being ac- 
counted for by saying that on October 15th 
the creditor obstinately refused to make 
any remission but that he relented on the 
following day. I thinkit is probable that 
October 16th was the real date of these 
witnesses’ visit to the money-lender and 
that the story that they followed Sami 
Sastri to his bath asking about the remis- 
sion of interest and that the document was 
not referred to nor was any account of inter- 
est taken till the next day, was introduced 
to make the story, that they went on the 
15th, credible. The fact that D. W. No. 6 
once owned considerable property, does not, 
in my opinion, enhance the value of his 
testimony or make the story morecredible. 
If the contracting parties wanted witnesses 
for their contract and went tothe length 
of calling strangers in for that purpose, for 
fear that one or the other party would go 
back on the agreement, it would have been 
just as easy to get the terms reduced to 
writing, In this case, there are not even 
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receipts produced for delivery of the title- 
deeds or for payment of the advance said 
to have been made at the time. The find- 
ing of the lower Court upon this issue 
must, therefore, be confirmed. 

On November 10th, the appellants obtain- 
ed sale-deeds which axe Exs. IH B and 
III C, knowing at the time as found by the 
Trial Court, that defendants Nos. 1 and 2 
had agreed to sell their lands to the plaint- 
iff. Their brother, Velusami, sold his one- 
third share to the plaintiff for Rs. 3,666-10-8 
under Hx.E (t.e.,) for one-third of the 
price agreed upon in Ex, A, the written 
agreement of 26th October. 

The second pointargued in this appeal is 
that the decree for payment of Rs. 750 as 
damages cannot stand. Section 19 of the 
Specific Relief Act provides that if specific 
performance ought to be granted but is 
not sufficent to satisfy the. justice of the 
case, compensation for breach of the con- 
tract may also be given to the plaintiff, 
The present is notsuch an extreme case as 


-to give further relief in addition to the 


relief of specific performance. The plaintiff 
will be sufficiently compensated by getting 
a decree for specific performance together 
with costs. The direction that defendants 
should pay Rs. 750 as damages will, there- 
fore, be excluded from the decree. 

The next question is as to the form of the 
decree given in the lower (our, The 
decree directs: 

“That plaintiff do pay the sale price of 
Rs. 7,000 for the shares of defendants Nos. I 
and 2 to the mortgagees in discharge of the 
mortgage-debts secured by the properties... 
and that the defendants do pay the said 
mortgagees, the balance, if any, under the 
mortgages aforesaid,” 

Mr. Alladi Krishnaswami Aiyar objects 
to the provision that his clients, defendants 
Nos. 8and 4, should pay the balance, if any, 
under the mortgages. This objection has 
not been made a ground of appeal; but as 
the decree is before us, we must see that 
it is not only a just decree but one that is 
executable. Under s. 18 (e) of the Specific 
Relief Act, a purchaser has a right to 
compel his vendor to redeem encumbrances 
in cases where the vendor professes to sell 
the property unencumbered and the property 
is mortgaged for an amount not exceeding 
the purchase-money. Under s. 27 (b), the 


specific performance of a contract may be 


enforced not only against parties to the 


contract but also against any other persons 
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claiming under them by a title arising 
subsequently to the contract, except trans- 
ferees for value who have paid their money 
in good faith and without notice of the 
original contract. Under these provisions 
the. plaintiff can compel the defendants 
Nos. 3 and 4 who have purchased the rights 
of defendants Nos?: Land 2 with notice to 
perform the contract entered into by defend- 
ants Nos.land2. Exhibit A, which embodies 
the terms of the agreement between the 
plaintiff and his vendors, entitles the ven- 
dors to receive the balance remaining after 
deducting the debte due under the mort- 
gages upon the lands conveyed, but does 
not specifically impose any liability upon 
the vendors to convey the lands to the 
purchasers free of encumbrances. At that 
time, it was probably thought that the 
price agreed upon would be sufficient to 
| discharge all the mortgages existing at the 
time. Since then, interest has been runn- 
ing and although the mortgagees are not 
made parties to this suit and the amount 
of the encumbrances now existing has not 
been ascertained, itis probable that that 
money will not bs sufficient to discharge 
these debts. ‘here is, in this case, no 
express covenant that the vendors should 
themselves clear off the encumbrances 
before executing the sale-deed, and there- 
fore, it cannot be enforced against any 
transferees from those vendors as part of 
the contract which they have become liable 
to perform. Section 55, cl. 1, sub-cl. (g) of 
the Transfer of Property Act imposes a 
statutory liability upon all vendors of im- 
moveable property to discharge all encum- 
brances on the property existing at the 
time of sale except where the property is 
sold subject to encumbrances, Olause 2 
which provides for the benefit of contracts 
_ mentioned in that rule passing to every 
person to whom the interest is transferred, 
relates only to the implied contracts men- 
tioned in that particular rule, viz., that the 


transferor has a subsisting transferable: 


title and, ifthe vendor isina position of 
‘trust to the buyer, that he has not encum- 
ered the property. There is no similar 
provision for the benefit of implied con- 
tracts in cl. 1 passing to transferees. 

In Renga Srinivasa Chari v. Gnanapra- 
kasa Mudaliar (1), it was held that the 
purchaser of the equity of redemption from 
a mortgagor not being.a party to the co- 
yenant, was not entitled to the benefit of 

(1) 30M, 67; 2 M. L. T, 36.9 
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the implied. covenant in respect of payment 
of public charges, which -are some of the 
a ae "referred to in sub-cl. (g) ofs. 
5 (1). 

Section 27 of the Specific Relief Act 
does not provide for the specific enforce- 
ment of personal covenants against persons 
who claim under the original vendor, even 
though such covenants may arise out of the 
original contract of sale. For these reasons, , 
the liability of defendants Nos. 3 and 4 to 
pay off the mortgages upon the suit pro- 


-perty cannot be declared by the decree in 


the présent suit. 

The lower Court's decree will, therefore, 
have to be amended and re-drafted in the 
following form: : 

1. That plaintiff do pay into Court on 
cr before the first day of November 1925, 


the sum of Rs. 3,500 towards the sale-deed 


to be executed by defendants Nos. 1,3 and 4 
and a further sum of Rs 3,500 towards the 
sale-deed to be executed by defendants 
Nos. 2, 3 and 4. . 

2. That these sums do go towards the 
discharge of the mortgage-debts referred to 
in Exs. [H-B and IIL-U respectivély. 

3. Thatupon such payments being made, 
defendants Nos. 1,3 and 4do execute in 
favour of the plaintiff a sale-deed in respect 
of the lands comprised in Ex. HII-C and 
defendants Nos 2, 3 and 4 do execute a sale- 
deed in respect of the lands ‘comprised in 
Ex. ULB... 

4. That defendants do deliver, possession 
of the properties to the plaintiff, the de- 
livery by defendants Nos. land 2 being free 
from all encumbrances and 

5. That defendants do pay the plaintiff 
his costs in the suit and bear theirown. 

With this modification the appeal is 
dismissed with costs, 

After the plaintiff obtains a sale-deed in 
his name for the suit lands he will be . 
entitled to redeem any encumbrances exist- 
ing upon the properties so belonging to him. 
We decide nothing as to his right to recover: 
the cost of redemption from any persons who 
may be liable to re-imburse him. 

Viswanatha Sastri, J.—I agree 
with what has fallen from my Lord. 


V. N. Y. 
R. L, Decree modified. 
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Present:—Justice Sir Charles Gordon 
Spencer, Kr., and Mr. Justice Odgers. 

NANNIER alias RAMIER AND ANOTHER 
—DEFENDANTS Nos. 2 AND 3—APPELLANTS 


VETSUS 
N. M. RAYULU IYER NAGASAMI 
IYER AND Co., THROUGH ONE OF ITs 
PARTNERS N. M. NAGASWAMI 1YER— 
PLAINTIFFS—RESPUNDEN rs. 

Contract Act (IX of 1872), s. 89--Contract for sale of 
goods—\Vrongful refusal to accept goods—Plea of goods 
not being according to contract, whether open to pur- 
chaser—Promisee, remedies of. 

_ In a contract for the sale of goods, a buyer cannot 
justify his refusal of an offer to deliver goods under 
the contract, by proving that if he had not refused, 
the goods, when delivered, would not have been in 
accordance with the contract. W here, however, 
wrong goods or goods not according to the contract 
are actually presented for acceptance to the buyer, and 
refusəd by him without knowledge of their’ defects 
for an untenable reason, the buyer cannot he held 
liabls for damages for a justifiable refusal merely 
because he gave a wrong reason for it. [p. 675, col. 1.) 

Taylor v. Oakas, Roncoroni Co., 1922) 127 L. T. 267; 
27 Com. Cas. 261; 66 S.J. 556; 38'T. L. R. 517 and 
Braithwaite v. Foreign Hardwood Co., (1905) 2 K.B. 
543; 74 L. J. K. B. 683; 92 L. T. 637; 21 'P. L. R. 413; 10 
Com. Cas. 189; 10 Asp. M. C. 52, relied on. 

Rayulu Iyer- v. Kuppu Iyer, R3 Ind. Cas. 2H; 49M, 
L. J. 1; 21 L. W. 503; A. I. R. 1925 Mad. 974, followed. 

British & Beningtons Ltd. v. North Western Cacher 
Tea Co.; (1923) A. O. 48; 92 L.J. K. B. 62; 123 L. T. 
422; 28 Com. Cas. 205, distinguished. 


Two courses are open to the promisee when the pro- 
misor repudiates. He may either treat the repudiation 
of the other party as a wrongful putting an end to the 
contract and may at once bring his action as on a 
breach of it, or he may treat the notice of intention 
as inoperative and await the time when the contract 
is to be executed and then hold the other party res- 

-ponsible for all the consequences of non-performance; 
but in the latter case he keeps the contract alive for 
the benefit of the other party as well as his own, he 
remains subject to all his own obligations aad 
liabilities under it, and enables the other party not 
only to complete the contract if so advised, not- 
withstanding his previous repudiation of it, but also 
to take advantage of any supervening ciicumstance 
ig ol ‘ou him in declining to compete it. 
p. 676, col, 2. 

Second appeal against a desree of the 
District Court, Madura, in A. S. No. 10 of 
1921, preferred against that of the Court 
of the Additional Subordinate Judge, 
Madura, in O. 8. No, 57 of 1920, (O. 8. 
No. 28 of 1919), on the file of the Court of 
the Subordinate Judge, Madura, 


> Messrs. C. V. Ananthakrishna Iyer and 
.C. V. Harihara Aiyar, for the Appellants. 

Mr. A. Krishnaswamy Iyer, for the Re- 
spondents, - 
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JUDGMENT. 

Odgers, J.— This isa suit for damages 
for breach of contract. The defendants 
contracted with the plaintiffs for the pur- 
chase of 25 bales of yarn of certain quality, 
orders for which had already been placed 
by the plaintiffs’ Bombay agents with the 
agent of Peolad Factory at Bombay. The 
price was Rs, 21-8 0 per box aud each bale 
was to contain 20 boxes of 10 lbs each. The 
Varthamanam letter, Ex. A, is dated 27th 
The plaintiffs allege that the 
defendants accepted delivery of 5 bales in 
accordance with the plaintiffs’ arrival advice 
on the 2nd September 1918, but they 
afterwards did not pay for or take delivery 
of the remainder of the goods. The plaint- 
ifs claim Rs. 3,405-15-8 or the difference 
between the contract and the market prices 
prevailing at the dates of the breaches. 


.Lhe defendants in their written statement 
-rely on time as being of the essence of 


the contract, and they say also that the 
plaintiffs were not justified in selling the 
unaccepted goods against the defendants 
which they did on the 27th January 1919, 
there having been a breach on 13th October 
1918, The written statement was filed on 
12th April 1919. On the llith October 


1919 an additional written statement was 


put in consequence, it is said, of an ex- 
amination caused to be made by the de- 
fendants ofa small quantity of the yarn 
contained in the bales accepted by them. 
In the additional written statement. they 
plead that the goods offered by the plaint- 
iffs weighed only 82 lbs. as against 10, that 
the yarn was not No, 20 and that the dye 
was not fast. . For these reasons they were 
not bound to receive the bales. 

The only issue that we are really con- 
cerned with in the case is issue No. 5: 
“ Whether all or any of the plaintiffs’ offers 
to perform the contract were made within 
a reasonable timein accordance with the 
terms of the contract and valid?” This 
issue inter alia was settled on the 3rd 
September 1919 and no additional or 
amended issue seems to have been thought 
necessary in consequence of the additional 
written statement of the defendants, This, 
as far as I can see, seems to have been 
completely neglected throughout. The 
Additional Subordinate Judge .in fact 
notices that no supplementary written state- 
ment was filed by ‘the defendants with 
reference to the alternative claim to dama- 
ges which the plaintiffs were allowed tọ 
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add to para. 10 of the plaint on 9th October 
1920. The case on which the defendants. 
went to trial throughout was that the 
plaintiffs should have delivered the 25 
bales within a month. This has been 
found against by both the Courts and is 
of course, bindin on us in second appeal. 
The Additional Subordinate Judge, how- 
ever, held that the plaintiffs were bound 
to prove that the goods tendered and 
refused were in accordance with the'con- 
tract in respect of quality and that, there-, 
fore, this not having been proved, all that. 
the defendants could recover in conse- 
quence of the breach committed by the 
plaintifis was the amount of their advance. 

The learned District Judge, on the other 
hand, held that, on the authority of Braith- 
waite v. Foreign Hardwood Co. (1), the Sub- 
ordinate Judge was not justified in allow- 
ing the 5th issue to be taken and in giving 
judgment for the defendants uponit The 
District Judge found that the defendants 
absolutely repudiated the contract by 
Ex. F and that by that repudiation they 
absolved the plaintiffs from proving any of 
the conditions precedent, e.g., as to quality 
of the goods. 

The first question, therefore, to be deter- 
mined is whether there wasa repudiation, 
of the contract. The first tender under 
the contract was on 2ud September 1918 
under Ex. B. These goods were accepted. 
There was no question as to them. The 
second tender of 5 bales was on 12th Octo- 
ber 1918 by Ex. C to which there was no 
reply by the defendants. The plaintiffs 
again on 25th November 1918 by Ex. D 
tendered further goods and on 9th January 
1919 again tendered goods and ieceived 
the answer Ex, F dated 13th January 1919. 
A registered notice had been sent on 6th 
January 1919, Ex. E to which Ex, F was 
the answer. In Ex, F the defendants in- 
sisted that delivery was to- be within a 
month, and that after the delivery on 2nd 
September 1919, the plaintiffs were often 
requested by the defendants to deliver the 
remaining bales. ‘But as ycu said that 
you were not able to deliver them, our 
clients said that they did: not want them, 
that the contract terminated, and that the 
advance of Rs. 500 paid for the said :0 
bales should be biought and refunded to 
them, etc.” But in spite of this, intima- 
tions of arrival were sent by the plaintiffs 


(1) (1905) 2 K, B. 543; 74 L. J. K. B, 688; 92 L, T. 637; 
21 T. L. R413; 10 Com. Cas, 189; 10 Asp. M, O. 52, 
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on 12th October 1918 and 25th November 
1918. They further add that, as these 
latter deliveries were not taken, the con- ° 
tract should have been cancelled and reason- 
able damages claimed. The answer to 
this is Ex. L, dated 16th January 1919 by 
which the plaintiffs combat an “allegation 
that the time for delivery was one month 
and gave the defendants a final opportunity 
of taking delivery and praying for the re- 
mainder of the goods within 24 hours 
after the receipt of Ex. L. Otherwise pro- 
ceedings would be started against them. 
The question is whether the clear repudia- 
tion of the contract in Ex. F was accepted 
by the plaintiffs in Ex. L. Iam of opinion, 
that it was, and that all Ex. L did was to 
give the defendants a locus poenitentie for 
performing the contract within 24 hours, 
but at the end of the latter period the 
plaintiffs would treat the contract as repu- 
diated and would institute legal proceed- 
ings thereon.. I think, therefore, the learn- 
ed District Judge was right in’ holding 
that there wasa repudiation of the contract 
by Iix.F. Now the question is, was he 
right in refusing to permit the defendants 
to take advantage of any defects such as 
non-performance of the conditions prece- 
dent to the’ contract. 

Along argument has been addressed to 
us on the principle of Braithwaite's case 
(1) and as to the exact principle which was 
laid down in that case. The principle as 
enunciated there appears to be that, if the 
defendants repudiate the contract, they are 
not entitled to allege there after that the 
plaintiffs were not in a position to tender 
the goods according to the contract. It was 
urged in argument in the Court of. Appeal 
in that case for the plaintiffs, that the de- 
fendants were really endeavouring to con- 
tend that a continuing ‘repudiation of a 
contract has the effect of reviving condi- 
tions precedent, the performance of which 
they had already waived by their original 
repudiation. Braithwaite's case (1) was per- 
haps complicated by the fact that the 
original repudiation was not accepted by 
the plaintiffs. This took place while the 
goods were still on the sea and in spite of 
it the plaintiffs tendered the goods afier 
they arrived. Collins, M. R.. said ‘In my 
opinion that act (namely, the repudiation) 
of the defendants amounted in fact to a- 
waiver by them of the performance by the 


. plaintiff of the conditions precedent which 


would otherwise kaye been necessary . ta 
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the enforcement by him of the contract 
which I am assuming he had elected to 
keep alive against the defendants notwith- 
standing their prior repudiation, and it is 
not competent for the defendants now to 
hark back and say that the plaintiff was 
not ready and willing to perform the con- 
ditions precedent devolving upon him, and 
that if they had known the facts they might 
have rejected the. instalment when 
tendered to them, One answer to such a 
contention on the part of the defendants 
is that, tested by the old form of pleadings, 
it would have been a good replication by the 
plaintiff to aver that the defendants had 
waived performance by him oftheconditions 
precedent by adhering to their original re- 
pudiation of the whole contract, and would 
not accept any instalment if tendered to 
them. The defendants are notin a posi- 
tion now, by reason of their after-acquired 
knowledge, to set up a defence which they 
previously elected not to make.” In so far 
as the additional written statement in this 
case is concerned, those words apply to 
the present case. We have heard a great 
deal of the effect of British and Bening- 
tons, Lid. v. North Western Cacher Tea Co. 
(2), on the decision in Braithwaite's case 
(1). Itis even said that this decision has 
‘displaced the authority of Braithwaite’s case 
(1). Lord Atkinson who delivered the 
leading opinion of the House of Lords in 
that case was, I think, ofopinion that Braith- 
waite’s case (l) was perfectly good law. 
He cited in extenso and apparently with 
approval the quotation which I have given 
above from the judgment of Collins, M. R. 
Lord Sumner, who was Counsel for the 
defendants in Braithwaite's case (|), 
said discussing the case that “it was 
dealt with as one in which the buyers 
* had explicitly waived all conditions pre- 
cedent, while retaining a right to rely 
on them as terms, the breach of which 
would sound in damages that could be 
given in evidence in reduction of the 
claim.” 
that a certain percentage of the cargo in 
Braithwaite's case (1), was inferior to the 
contract quality. Further remarks Lord 
Sumner: ‘lt does not anywhere appear 
that, even ifthe first cargo might rightly 
have been rejected, the seller could not 
have found another exactly conforming 
with the contract, which he might have 
- (2) (1928) A. 0,48; 92 L. J, K. B, 62; 128 L, T. 422; 
28 Com, Cas, 205, 
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duly ‘tendered and so ‘have put himself 
PID be E b aa E AE a AA a I 
du not think that the case, as reported, . 
lays it down that a buyer, who has repudiat- 
ed acontract for a given reason which 
fails him, has, therefore, no otheropportunity 
of defence either as tothe whole or as to 
part, but must fail utterely.-........ ee 
what he says (i.¢., on éhe alleged repudia- 
tion) is of course very material upon the 
question whether he means to repudiate at 
all, and, if so, how far, and how much, and 
on the question in what respects he waives 
the pérformance of conditions still perform-- 
able in future or dispenses the opposite 
party from performing his own obligations 
anyfurther; Eut I do not see how the fact, 
that the buyers have wrongly said ‘ we treat 
this contract as being atan end, owing to 
your unreasonable delay in the performance 
of it’ obliges them, when that reason fails, 
to pay in full, if, at the very time of this 
repudiation, the sellers had become wholly 
and finally disabled from performing es- 
sential terms of the contract altogether.” 
Braithwaite’s case (1) was further consider- 
ed in Taylor v. Oakes, Roncoroni Co. (3), 
where Greer, J , in the original Court said: 
“IfI have rightly interpreted the judgment 
of Collins, M. R., the decision merely means 
thata buyer cannot justify his refusal of 
an offer to deliver goods under the contract, 
by proving that if he had not refused, the 
goods when delivered, would not have been 
in accordance with the contract. It does 
not decide that if wrong goods or wrong 
documents of title are actually presented 
for acceptance to the buyer, and refused by 
him without the knowledge of their defects 
for an untenable reason, he, the buyer, is 
liable for damages for his justifiable refu- 
sal because he gave a wrong reason for it.” 
In the Court of Appeal Bankes, L. J., said: 
“It seems to me, after the decision in 
Braithwait's case(1), which binds this Court, 
that where there has been a repudiation by 
way of anticipatory breach, the contract is 
atan end, if the repudiation is accepted, 
and it is immaterial.afterwards to consider 
what would have happened if there had 
been no repudiation, and the contract hai 
continued and the plaintiff had ‘been oblig- 
ed to perform it’, Secrutton, L. J., was of 
opinion that by reason of Braithwaite's 
case (1), the Court was precluded from 
considering the argument of the defendant 

(3) (1922) 127 L. T. 267; 27 Com, Qas, 261; 66 8, J, 
550; 88 T, L. R. 517, 
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to the effect thatif he had not repudiated, 
the plaintiff would not have been able to 
deliver the goods according to the contract. 
The case has been elaborately examined 
by a Bench of this Court (Ramesam and 
Reilly, JJ.,) in a case which bears a strong 
similarity to this, In fact we are told that 
one of the parties is the same. The case is 
‘reported as Rayulu dyer v. Kuppu Iyer (4). 
There the contract was 60 bales of yarn. 
The defendants took delivery of two con- 
sigoments of 5 bales each and afterwards 
did nothing. They relied on the defence that 
the boxes were not of 10 Ibs. weight but 
only 84 lbs; apparently on an examination 
by an. expert of a small portion of the bales 
accepted. The Subcrdinate Judge in that 
case held, asin this, that the plaintiffs had 
not proved that the 40 bales answered to 
the-description in the contract and found the 
issue against the plaintiffs. Braithwaite's 
case (1) was there carefully examined in 
the judgment of Ramesam, J., and I agree 
with the learned Judge that the present 
case is as a fortior i case and the difficulties 
in understanding Braithwaite's case(1) ifany 
need not affect-it. ButI-should like to 
express my concurrence with him that Lord 
Summer in British & Benington Lid. v, North 
Western Cacher Tea Co. (2) applied the 
principle of Braithwaite's case (1) and did 
not dissent from it, I think the present case 
is very like the case in Rayulu Iyer v, 
Kuppu Iyer (4), and we are told that the 
contracts are entirely similar but the con- 
tract in Rayulu Iyer v, Kuppu Iyer (4), was 
. ofa higher value and consequently it took 
-the form of a first appeal to this Court 
whereas this is a second appeal, Reilly, J 
also delivered a judgment in that case and 
was of opinion that as it had not been 
proved that the 40 bales in question were 
not of the contract description, and as even 
if they were not of that description, plaint- 
iffs had still time to supply others in their 
` stead, had the quality been duly objected 
to by the defendants, the exact interpreta- 
tion of Braithwatt's case (1) was not of im- 
mediate importance, 
the consideration ‘of this case that the 
learried District Judge was right in debarr- 
ing the defendants from setting up any 
defence from their after acquired knowledge 
other than that as to time which they raised 
in the- first instance and which they did 
not succeed in establishing, 


(4) 88 Ind. Cas. 241; 49M. L, J 1; 21 L. W, 503; A. 
IR. 1925 Mad, 974, 


NANNIER V. 


I, therefore, think on ° 


only question raised here is as-‘to 
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The matter is really governed by s. 39 
of the Contract Act. In the note to s. 120 
of the Act, the learned authors of Pollock 
and Mulla’s Centract Act point out that two 
courses are open to the promisee when the 
promisor repudiates. He may either treat 
the repudiation of the other party as a 
wrongful putting an end to the contract 
and may at once bring his ‘action ason a 
breach of it, or “ he may treat the notice 
of intention as inoperative, and await the 
time when the contract is to be executed, 
and then hold the other party responsible 
for all the consequences of non-perform- 
ance: but in the latter case he keeps the 
contract alive for the benefit of the other 
party as well as his own; he remains sub- 
ject to allhis own obligations and liabili- 
ties under it, and enables the other party 
not only to complete the contract, if so 
advised, notwithstanding his previous re- 
pudiation of it, but also to take- advantage 
of any supervening circumstance which 
would justify him in declining to complete 
it” 


In the case in hand, on my construction 
of Exs. F and L the repudiation contained 
in Ex. F was accepted in Ex. L subject to 
24 hours grace. It is not suggested that 
during the 24 hours the defendants did 
anything in compliance with the contract. 

The only other point raised is as to 
damages. Itis not suggested that if the 
District Judge is right the basis of damages 
is wrong. The appellants say, however, 
that the District Judge was in error in 
taking the date of Ex, F 13th January 
1919 as the date when the contract was 
finally put an end to, and that 12th October 
1918, the date of the first refusal to accept 
further bales, should be the date at which 
the market price is to be ascertained. In 
Rayulu Iyer v. Kuppu Iyer (4) the dates of - 
breach were taken as the dates on which 


.the plaintiffs gave notice that certain bales 


were ready for delivery. There, as has 
already been pointed out, after the accept- 
ance of the first consignment the defend- 
ants did nothing. But here we have the 
letter, Ex. F, in which they absolutely 
repudiate the rest of the contract.. The 
the 
market rate of the first consignment refused. 
1 think, however, the learned Judge was 
justified in taking the date of Ex. F as the 
time when the contract was finally put an 
end to by the defendants and that he wag 
right in assessing the damages as he did, 
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The second appeal is, therefore, dismissed 
with costs. 

Spencer, J.-I entirely® agree. I am 
of opinion that the principle of Braithwait's 


case (1) is still goodlaw, and thatits authority- 


has not been shaken by the decision of the 
House of Lordsin British & Benington Ltd. v. 
North Western Cachar Tea Co., (2). as con- 
ceived by’ Devadoss, J., in Abdul Rahiman 


Sahib & Co., v. Shaw Wallace & Co, (5). Later 


decisions of English Courts must be taken 
to have discussed and explained Braith- 
wits case (t) rather than dissented, from 
what was therein propounded as the legal 
consequences of a repudiation of a contract. 
V. N. V. Appeal dismissed. 


(5) 81 Ind. Cas. 912; 20 L, W. 125 (1924) M. W.N. 
92}; A. L R. 1925-Mad. 292. 





OUDH CHIEF COURT. 
Seconp Orvin APPEAL No. 420 or 1925, 
February 15, 1926. 
Present: —Mr. ‘Justice-Ashworth- and 
. Mr, Justice Misra. 
-` Musammat HAIDARI—Praintire— 
, APPELLANT ` 
Te “versus © > 
NARIAN DRA BIKRAM JIT SINGH AND 
OTHERS--DEFENDANTS— RESPONDENTS. 

Hindw Law—Maintenance—Muhammadan ` mistress 

of deceased Hindu—Permanent concubine. 
-Apermanently kept Muhammadan mistress. of a 
deceased Hindu does not come under the description 
of “permanent concubine” as given in. the Mitak- 
shara so as to be entitled to maintenance out of the 
estate of the deceased. |p. 681, col. 2.] 

A woman entitled to maintenance under the Hindu 
Law as dasi (female slave) or as an avaruddh stree 
(permanent concubine) must be a woman with whom 
the connection of the man must have? been an open 


one and who must-have resided openly with him as _ 


a member of his family. A non-Hindu cannot be 
treated as member, of a Hindu family. [ibid.] 

The literal translation of avaruddh stree is a 
“protected or confined woman.” It really applies to 
a’woman kept permanently by a person in his house 
as confined under his own protection. in a manner so 
as to make it impossible for her to have connection 
with a stranger. The English expression “con- 
tinuously’ -kept -concubine” is the closest approach to 
the meaning of avaruddh stree and connotes an open 
residence and avowed connection with the man.. The 
woman in order to come within the definition of the 
term avaruddh stree must be a concubine living under 
a man’s immediate -protection and control. “The con- 
nection should not be secret and the evidence must. 
show that -she lived with tha man. opənly as a 
member of his family. [p. 679, col 2; p. 680, col. 1.] 

Bai Monghibai v: Bat Nagubai, 69 Ind. Cas. 294; 47 
B. 401; 24 Bom.. L. R. 1099; A. I. R.1923 Bom. 130, 
Sikki v. Venedtaswami Goundan, 8 M. H. OC. R. 144, 
Chatturbhuj Patnaik v. Krishna Chandra Patnaik, 17 
Ind, Oas. 276; 17 C. W. N. 442; 16 O. L. J. 335 and Ra- 
jani Nath Das v. Nitai Chandra De, 63 Ind. Cas. 50; 48 
Q. 643; 320. L; J. 333; 25 0. W. N. 433, relied og. ra 
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A non-Hindu woman cannot. be brought with the- 
definition of the word avaruddh stree ov dasi as used, 
in the Mitakshara. To put such an inter pretation on. 
these words would go against’ the very spirit of the 
Hindu Law. She must belong to’ one of the four 
castes recognized by -the Hindus, and, therefore, 
must bea Hindu. [p.683,col.1.] -~ 

Abraham v. Abraham, 9° M. I. A. 195: 1 W. R. P, CG. 
1; 1 Suth. P. C J. 501; 2 SareP. C. J. 10; 19 B. R. 716, 
Kulada Prasad Pandey v. Haripada Chattopadhyaya, 
17 Ind. Cas: 257; 40 ©: 407 at p. 419; 16 C. L; J. 311; 17 
C. W. N. 102 and Lingappa Goundan v. Bsudasan, 27 
M. 13, followed. 

Desirable though it might be that a liberal inter, 
pretation should be placed upon the word dasi or 
avaruddh stree ds used in the Mitakshara so;as .to- 
include within its definition a woman professing. a: 
faith different from the Hindu faith, yet the Hindu 
Lawis to bə interpreted as it stands and no inter- 
pretation, however liberal, of that law can possibly 
be such as to include within its fold Persons’ pro- 
fessing other than the Hindu faith. Ifthe rule is 
that a person who ceases to be a Hindu in faith ceases 
also to.bo a member of the family it must be equally 
clear that a non-Hindu cannot become to be treated: as 
a member of a Hindu family.” [p. 682, col, 1} ~ 

Appeal against a decree of the Third 
Additional “District Judge, Lucknow at 
Sitapur, dated the 16th May 1925, affirming 
that of the Subordinate Judge, - ‘Sitapur; 
dated the 2ist. February 1922.. > 

Mr. Zahur: Ahmad, for Messrs. Niamats 
ullah and Niamullah, for the Appellant. . . 

Messrs. A, P. Sen and Shahenshah Husain, 
for the Respondents. 

- Jd UDGMEN T. 

Misra, J.—Thisis an -appeal in a 
suit for arrears of maintenance ‘brought 
by the plaintiff:appellant against the de- 
fendants-respondents. . The Plaintiff is a 
Muhammadan prostitute who “was in’ the 
keeping of one Thakur Rameshwar Bakhsh 
Singh, owner of Parsehri Estate situate in 
the District of Sitapur. The defendants are 
sons of the said Thakur and lived with him 
as members of a joint Hindu family, and 
the estate is admittedly an ancestral oné, 
Thakur Rameshwar Bakhsh Singh died in 
the year 1918 and the plaintiff claims main- 
tenance on two grounds, firstly, that-she was 
a permanent concubine of the ‘deceased 
Thakur and the defendants who are in pos- 
session of their father's estate’ are bound 
to pay ‘maintenance to her under the Hindu 
Law; secondly, that after the death of the . 
Thakur. during the course of mutation pro- 
ceedings an or al agreement had been arrived 
at between the plaintiff and the defendant 
No. 1, who is the head and manager of the 
family, under which it was settled ‘that 
the plaintiff was to receive'a maintenance 
of Rs. 200 per mensem.. The defendants 
contested the-suit on -the ground that the 


> 
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- plaintiff was not and could not be perma- 
nent concubine of their father, Thakur 
Rameshwar Bakhsh Singh, and that she 
was not entitled to any maintenance under 
-the Hindu Law. They also denied the 
agreement set up by the plaintiff. The 
_" learned Subordinate Judge of Sitapur, who 
_.tried the suit, camé to the conclusion that 
“the plaintiff being a Muhammadan could 
not claim maintenance from the defendants 
under the Hindu Law and in that view of 
_ the case dismissed the plaintiff's suit. He 
„did not originally try the question relating 
- to the oral agreement under which mainten- 
ance was alleged by the plaintiff to have 
-been settled and on appeal the learned 
Additional District Judge, after having 
remanded the case for trial of that issue 
and after receipt of the finding on that 
print from the Court of the Subordinate 
Judge decided the case against the plaint- 
iff-on both the points. He held that al- 
though the plaintiff was permanently 
in the keeping of Thakur Rameshwar 
Bakhsh Singh and could be considered to 
be his permanent concubine, yet she was 
-not entitled to claim maintenance under the 


Hindu Law, since she was a Muhammadan ` 


lady. On the question of the alleged agree- 
ment he came to the conclusion that the 
agreement set up was not established. In 
the result he- confirmed the decree of the 
Subordinate Judge and dismissed the 
plaintiff's appeal. 

Plaintiff has now appealed to this Court 
against the decree of the Courts below dis- 
‘missing her suit. It is again contended 
on her behalf that as a permanent con- 
cubine of Thakur Rameshwar Bakhsh Singh 
she is entitled to maintenance at the hands 
of the defendants who are in possession of 
the estate of their deceased father. The 
learned Counsel who argued the case on 
behalf ofthe appellant did not press grounds 
.of appeal in which the finding of the learn- 
ed Additional District Judge regarding the 
oral agreement had been challenged. 
There is, therefore, only one. point left for 
decision by this Court and that is the ques- 
tion sfated above, namely, whether the 
plaintiff is entitled to a maintenance under 
the Hindu Law, being a permanent con- 
cubine of the deceased Thakur Rameshwar 
Bakhsh Singh. The case was argued at 
great length on both sides and “I have 
taken time to consider my judgment. I 
proceed to discuss the various arguments 
put forward by the learned Counsel on both 
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sides in support of their respective case 
Briefly put the case asargued on behalfof 
the appellant was to the effect that the Hindu 
Law when providing for maintenance to 
permanent concubine ofa deceased person 
did not confine the claim to such perma- 
nent concubine as professed the Hindu reli- 
gion. It was argued that whatever might 
have been the religious profession by her, 
a concubine of a Hindu if she was in his 
permanent concubinage was entitled to 
maintenance. In reply it was contended on 
behalf of the respondents that the plaint- 
iff's claim could not succeed under the 
Hindu Law inasmuch as she being a Muham- ` 
madan could not claim any benefit under 
the Hindu Law, that the right of mainten- _ 
ance under the Hindu Law could be claim- 

ed only by a permanent concubine who pfo- 
fessed Hindu religion and that, in any case, 
the plaintiff could not be considered to be a 
permanent concubine in the sense in which 
m expression was, understood in the Hindu 

aw. i 

I will now deal with each of the points 
mentioned above, 

On the point that the case ought to be 
decided in accordance with the provisions 
of the Hindu Law it appears to me to be 
indisputable that under the provision of 
Oudh Laws Act (XVIII of 1876) ‘the case 
has to be decided in accordance with the 
provisions of the Hindu Law.. Itis cnly 
under that law that the plaintiff must, if at 
all, establish her claim to maintenance. In 
order to do so, the plaintiff must show that 
she can be deemed as a permanent con- 
cubine of the deceased Thakur Rameshwar 
Bakhsh Singh in the sense in which’ it is 
understood in the Hindu Law. 

In order to arrive aba correct finding on 
this question one must see as to what are: 
the facts established in the case, since it is 
on those facts that the decision of the ques- 
tion willturn. It is established from the 
evidence on the record that the plaintiff 
was originally a Muhammadan woman 
carrying on the profession of a prostitute 
and that she was taken in his keeping by 
the deceased Thakur Rameshwar Bakhsh 
Singh when she was a young woman of 
about 16 years of age. She was given a 
house to live in, which was situate inside a 
big compound in which existed other 
houses belonging to the. deceased and 
which were occupied by his wife and 
her sons, the defendants-respondents. 
Six children were botin to this woman 
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from the Thakur of whom four had died 
during his lifetime and two səns were 
alive at the time of his death. The plaint- 
iff had been faithful to the deceased Thakur 


throughout the period that she twas in his. 


keeping which extended up to the date of 

his death, after which she left the house of 

the deceased and took her abode in Sitapur. 

She professed Muhammadan religion when 

she was taken in his keeping by the deceas- 

re eee and she still professes the same 
aith, 

On the facts stated above there can be 
no doubt that the plaintiff was a perma- 
nently kept mistress of the deceased Thakur 
Rameshwar Bakhsh Singh, the father of the 
defendants-respondents. Theonly question 
to he considered is, as stated above, whether 
she comes under the description of...{avar- 
uddh stree), ʻi. e., “confined or. protected 
woman”: or “permanent concubine” as given 
in the Mitakshara. 

In Chapter II. of the Mitakshara the por- 
tion relating to inheritance deals with the 
right of the females to inherit and to claim 
maintenance. In s. 1 of that Chapter paras. 
27 to30 deal with this matter. I will 
quote them in extenso as found in the 
translation of the Mitakshara by Cole- 
brooke:— | 

“Paragraph 27. Itis said by Katyayana, 
‘ Heirless.property goes to the King, deduct- 
ing, however, a subsistence for the females 
as well as the funeral charges: but the goods 
belonging to a venerable priest let him 
bestow on venerable priests.’ ‘Heirless 
property’ or wealth which is without an 
heir to succeed to it, ‘goes to the King,’ 
becomes the property of the sovereign: 

” ‘deducting’, however, a subsistence for the 
females as well as the funeral charges ;' 
that is, excluding or setting apart a suffi- 
ciency for the food and raiment of the 
woman, and as much as may be requisite 
for the funeral repasts and other obsequies 
in honour of the late owner, the residue 
goes to the King. Such is the construction 
of the text. An exception is added; but the 
goods belonging to a ‘venerable priest,’ 
deducting, however, a subsistence for the 
females as well as the charges of obsequies, 
‘let him bestow on a veneracle priest.” 


“Paragraph 28. This relates. to women kept 
in concubinage; for the term employed is 
‘females’ “(yoshid). The text of Narda like- 
wise relates to concubines; since the word 
there used is ‘women’ (stree). ‘Except the 
wealth of a Brahman’ (property goes to the 
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King on failure of heirs). Buta King, who 
is attentive to the obligations of duty should 
give amaintenance tothe women of such 
persons. The law of inheritance has been 
thus declared.” i 

“Paragraph-29. But since the terms ‘wife’ . 
(patni) is here employed, the succession of 
a wedded wife who is chaste, is not incon- 
sistent with those passages.” 

“Paragiaph 30. Therefore, the right inter- 
pretion is this, when a man, who was separat- 
ed from his co-heirs and not reunited with 


.them, dies leaving no male issue, his widow 


(if chaste) takes the estate in the first in- 
stance. - For partition had been premised; 
and re-uninion will be subsequently con- 
sidered.” 

It will be clear from the above four para- 
graphs that the wife for whom the word. 
“patni” has been used is entitled to succeed 
to her husband’s estate, if he dies without 
any male issue and if she is “chaste”. If 
the man leaves no issue whether male or 
female and also no wedded wife as well 
as no other heirs, then the property, after 
making allowance for the maintenance of 
females (yoshid) and after meeting the 
funeral charges; goes to the King. In the 
case of a priest, for whom the word used in 
the text is...(shrotriya, i.e. one who performs 
Vedic rites), the property left by him, if. 
heirless, should go to other priests, t.e., shro- 
trivaya...instead of the King. In the text 
of Narada quoted in para. 28, the word, as” 
shown above, is...(stree), Vijyaneshwar, the 
author of the Mitakshara, clearly explains 
the meaning of the word “stree” in Narad's 
text and the word “yoshid” used in Katya- 
yana's text as including “avaruddh stree”. 
The literal translation of “avaruddh stree” 
is a “protected orconfined woman.” It really 
applies toa woman kept permanently by 
a person in his house as confined under his 
own protection in a manner so as to make it 
impossible for her to have connection with 
a stranger. The subject has been elaborately 
discussed by Shah, Ag O.J., and Crump, J., 
in the case of Bai Monghibai v. Bai Magubai 
(1). Ihave gone through the original text 
in Sanskrit and fully agree with the con-. 
clusion arrived at by the learned Judges . 
of the Bombay High Court. The conclusion 
to which Shah, C. J., arrived is stated on 
page 424* where he states that the English 
expression “continously kept concubine” 
is the closest approach to the meaning of 

(1) 69 Ind. Cas. 291;47 B. 401; 24 Bom. L. R. 1009; 
A. 1. R. 1923 Bom. 130. ` 

*Prgo of 47 B.— [Ed] 
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“avaruddh stree” and connotes an open re- 
. sidenee and avowed connection with the 
“man; Crump,J., says at pages 429* and 430* 

that-the woman in order. to come within 
“the definition of the term “avaruddh stree” 

must be a concubine living under a -man’s 
immediate protection and control. “The 
connection,” to use his words “should not 
be secret but the evidence must show that 
she lived with the*man openly as a member 
‘of his family”. It appear to me that this 
conclusion is fully borne out by the original 


text as well as by the view taken by the. 


commentators on Hindu Law and by re- 
ported decisions, = 

Turning to-the original text of the 
Mitakshara we find that para. 22, s. IV, 
Ch. 1, relating to “Effects not liable to Parti- 
tion” runs as follows: 

“Paragraph 28. The women of female 
slave, being unequal (in number to the 
shares) must not be divided by the value, 
but should be employed in labour (for the 
co-heirs) alternatively. But women (adult- 
resses or others) kept in concubinage by the 
father, must not be shared by the sons 
though equal in number; for the text of 
Gautama forbids it. ‘No partition is allow- 
ed in the case of women connected (with the 
father or with one of the co-heirs.)’ ” 

‘For the expression “woman kept in con- 
cubinage by the father,” Vigyaneshwar has 
used the words “avaruddh stree.” 
` -From the above it is clear thatthe “woman 
_ kept in concubinage” or female slaves, if 
they are unequal in number to the shares of 
persons seeking partition, ‘should not be 
divided, but should be employed to work 
alternately, i.e., for a certain number of 
days by one co-sharer and for an equal num- 
ber of days by another co-sharer. The idea 
in the original text is that they should be 
allawed to work in turns in the household 
affairs of the -co-sharers to whom they have 
been allotted. In the case of “woman 
keptin concubinage by the father” it is 
again clearly laid down that they are not to 
be divided The idea is that they being the 
father’s mistresses no intercuurse should be 
had with them. The only thing which they 
. may be asked to dois the domestic or house- 
hold work. It is thus clear that unless the 
woman is such as may be considered fit to 
work.in a household she would not fall 
under the category of “woman kept in con- 
cubinage” or “permanent concubine”. In 
order to fulfil this condition she must be a 
—*Pages of 47 BEd] SS 
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woman occupying a recognized status in 
the house and living in the family as a. 


member thereof, h h 
Mr. Mayne in his learned treatise on Hindu 
Law, ninth Siition, at page 644, states that 


liability to maintenance in the case of such _ 
females exists only where the connection _ 


was ofa permanent nature, analogous to 


that of the female slave who in former time 2 
were recognized members of a mans family... 


Mr. Golapchandra Sarkar in his well- 
known work on Hindu Law expresses the 
same opinion. In his work, fifth dition, on 
page 566 where he deals with “dependent 
members” of a Hindu family, he includes 
“concubines” under, that head and states 
that one of the duties of such dependent 
members is to do household. work. _On 
pages 273 he again says that a “concubine”. 
or “female slaves” in order to: come within 
the pale of Hindu Law must be one per- 
manently attached to the family as a de- 
pendent member thereof. 

Turning to the decided cases I would refer 
to only a few of them. | be 
an old case decided in 1875, Sikkt v. Ven- 
catasamy Goundan (2). 


I would begin with. 


The other case is of 


a recent date decided in 1912, Chatturbhuy . 


Patnaik v. Krishna Chandra Patnaik (8). 
In the report of the former case decided by 
the Madras High Court the judgment of 
the Acting District Judge, which was urder 
appeal, is quoted in extenso, and the law 
was so accurately quoted by the learned 
District Judge as far back as 1875 that 1 
am tempted to qoute the very passages from 
his judgment which ran as below :— 

“Reference was of course made tos. 196 
of Stranve's Manual of Hindu Law, which 
refers again to pages 67, 68 and 132. of 
Sir Thomas Strange's treatise, as showing 
that illegitimate children and their mothers 
are entitled to maintenance. 


-“That such a doctrine is so stated there’ 


is no doubt, but I think that on looking 
into the authorities it will be found that it 
is not every illegitimate child or the mother 
3f every such child that is entitled to main- 
tenance. Were itso, the result would be 
that a man might be compelled to maintain 
a woman of notoriously bad character, per- 
haps a common prostitute, because owlng 
to a casual connection with her she had 
given birth to a child, andsuch a woman 
might in the same way claim maintenance 


2 144. 
OE Aaa O Baia; 17 ©. W.N 412; 16 O, L! J, 
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from several men should she happen to 
have several children. Such a result is 
repugnant to common sense, and the doc- 
trine is so monstrous that ijis impossible 
to conceive it to have been intended by 
Hindu Law unless the same is most clearly 
defined and laid down. 

“Now: referring to the Mitakshara, the sec- 
tions applicable seem. to me to be contained 
in Ob. 1H, 
23: and if we read these I think there can 
be little doubt but that they refer to women 
having a recognized position in the house 
as concubines or ‘female slaves’, a position 
which was undoubtedly recognized by Hindu 
Law, and that they do not refer to any 
woman with whom a man may have had inter- 
course and by whom he may have had aéhild. 
I would refer too to Vyavahara Mayukha, 
Ch. IV, Section 8, §5 which discusses the same 
text as in the- Chapter of the Mitakshara 
above quoted. This confirms my interpre- 
` tation that the texts refer to women having 
a recognized position, andthat when itissaid 
‘subsistence is to be given to the females,’ 
the text must be read to mean females be- 
longing to, and forming, as it were, part of 
the household, and not to every woman 
kept by aman. For the above section of the 
Vyavahara Mayukha explains that it relates 
to the ‘woman set apart’ and Section 7, $$ 18 
and 19 ofthat same Chapter show the ‘woman 
set apart’ means what were called ‘female 
slaves’, which expression cannot possibly 
be held to be thesame asa ‘kept woman’ 
in the ordinary sense of the words. 

“Now I am quite satisfied-........... that the 


‘concubine’ in the proper.sense of the term. 
The evidence tomy mind does not show 
more than that defendant kept the plaintiff 

But this does not, I think, constitute 
Goncubinage within the legal meaning of 
the term. A concubine issomething more 
than a mere ‘kept woman”. 

The learned Judges of the Madras High 
Court, without discussing the point, merely 
expressed their concurrence with the judg- 
ment of the learned District Judge. It 
would thus be clear fromthe passage quoted 
above that females kept in concubinage to 
be entitled to maintenance were only these 
who had a recognized position in the house 
as “concubines” or “females slaves”; in 
short, they must form part of the house- 
hold, It is suggested that as a concubine'’s 
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right to maintenance is recognized by Hindu 
Law so the rightof every kept woman even 
though she may not have been a perma- 
nently, kept woman, is covered by the sama 
law. In the vase quoted above reported 
as Chaturbhuj Patnaik v. Krishna Chandra 
Patnaik (3) the ‘question for- decision 
before the learned Judges was whether 
the word “dasiputra” as “used in . the 
Mitakshara,’ could . be extended to a 
shudra female living in permanent. con- 
cubinge with the deceased or whether it 
only applied toa son born of a “dasi” read 
in the restricted sense of a “female slave.” 
The ‘contention was that as slavery had 


been abolished in British India under Ack ~ 


V of 1833 there could no longer be any 
“dasiputra” in this country entitled to in- 
herit under the rule laid down in the 
Mitakshara. This contention was repelled 


by the learned Judges of the Calcutta High ` 


Court who gave liberal interpretation to the 
word “dasi” as used in Hindu Law books 
and applied it to the case of a shudra 
female who lived asa “concubine” of the 
deceased. In defining the status of sucha 
~woman the learned Judges remarked that 
if a shudra governed by the Mitakshara 
Law hada “permanent continous and ex- 
clusive concubine” who lived as a member 
of his family she could be called a “dasi” 
and his illegitimate son by her a “daispuira” 
witbin the meaning of the rule laid down 
in the Mitakshara. In a later case decided 
by a Full Bench of the Calcutta High Court 
in Rajani Nath Das v. Nitai Chondra De 
(4) the view taken in Chatturbhuj Patnaik 
v. Krishna Chandra Patnaik (3) regarding 
‘the word “dasi” was upheld. | 
I have, therefore, come to.the conclusion 
that a woman entitléd to maintenance under 
the Hindu Law as “dasi” (female slave) 
or as a “araruddh stree” (permanent concu- 
bine) must be a woman with whom the 
connéction of the man must have been an 
open one and who must have resided open- 
ly with him as a member of his family, ` 
It is clear that the plaintiff does not come 
within that description. It is true that con- 
nection between ber and the deceased Thà- 
kur Rameshwar Bakhsh Singh was of a 
permanent nature and that. she lived in a 
house within the compound of the house 
belonging to the Thakur but it is equally 
true that he had his own married wife 
living with him with her legitimate children 
(4) 63 Ind. Cas, 50; 48 0.643; 320.L, J, 333; 250; 
WAN, 433, 7 “aN of 


‘in that house. 


‘Hindu faith. 
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in the same house in which he lived and 
that the -plaintiff was not allowed to live 
It is also equally clear that 
she was never treated as a member. of the 


‘family either by his own wife or by his 


sons. Under these circumstances the plaint- 
iff even if allowed to take advantage of 
Hindu Law does not come under the des- 
cription of the word “dasi” (female slave) 
or “avaruddh stree” (permanent concubine) 
as understood in Hindu Law. 

I now proceed to deal with another aspect 
of the case which was also discussed before 
us at -great length and which I have taken 
time to consider, - 
the. modern’days of progress a liberal inter- 


` pretation should be placed upon the word 


“dasi” or “stree” as used in the Mitakshara 
so as to include within its definition a woman 
professing a faith different from the 
Desirable though such atti- 
tude might be, yet we have to interpret the 
Hindu Law as it stands and no interpre- 
tation, however liberal of that law, can 
possibly be such as to include within its 
fold persons professing other than the 
Hindu faith. 

It is a settled rule of law in this country 
thatthe moment a Hindu rehounces his re- 
ligion and adopts either the Christian reli- 
gion or the Muhammadan religion he ceases 
to bea member of the family to which he 
originally belonged. It may be that under 
the “Removal of Caste Disabilities Act” 
(Act XXI of 1850) which extended - the 
principle of s. 9, Regulation VII of 1832, to 
this part of the country, a Hindu renouncing 


his faith cannot be debarred of any right to. 


property to which he might be entitled‘in 
law and that the change of religion on his 
part may not inflict a forfeiture of right or 
property, but itis clear that the effect of 
his renunciation is that he is to be deemed 
no more amember of the family to which he 
originally belonged. This principle was laid 
down by their Lordships of the Privy Coun- 
cilin Abraham v. Abraham (5) and since the 


. decision of that case this has been the rule 


of the land, as would appear-from the“ deci- 
sion in the case of Kulada Prasad Pandey 
v. Haripada Chattopadhyaya (6). If, there- 


‘fore, the rule is that. a person who ceases 
‘to be a Hindu in faith ceases also to bea 


member of the family, it must be equally 
(5) 9 M. I. A. 195; 1 W. R. P. A 1; 1 Suth. P. C. J. 


_ 501; 2 Sar. P. O. J. 10; 19 E. R. 71 


(6) 17 Ind.” Ea 257; 40C, 407 at 419; 16 C. L, J. 
BL 17 Q. W. N. 102. 
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clear that a non-Hindu cannot become to 
be treated as a member of a Hindu family. 

Apart from this it appears to me to be 
equally clear ethat a non-Hindu woman 
cannot be brought within the definition of 
the word “avaruddh stree”’ or ‘dasi' as used 
in the Mitakshara. To put such an inter- 
pretation on these words would go against 
the very spirit of the Hindu Law. ' 

In the very preamble of Yajnawalkya 
Samhita the.opening words are to the follow- 
ing effect :— 

“ Having adored Yajnawalkya, the Lord 
of Yogis (ascetics) the Munis (anchorites) 
said: “Do thou describe unto us in full, 
the religious rites of Varnas (four castes), 
asramas (four orders), and other inferior 
castes.” 

It is evident from the above preamble ` 
that the entire work of “Yajnawalkya 
Samhita,” of which the Mitakshara is a 
commentary by Vigyaneshwar, deals with . 
the laws applicable to four castes arid four 
orders. A non-Hindu obviously cannot be 
considered to belong to any caste or order, 
The system ofcaste and orders is recogniz- 
ed only by the Hindus, and with no stretch 
of imagination can it be said that a non- 
Hindu who obviously cannot be said to 
belong to any caste or order could be 
governed by the rules applicable only to 
those who recognize “castes and orders.” 

Turning to the Mitakshara again I would 
like to refer to Vijyaneshwar’s commentary 
on Yajnawalkya Samhita, verse (shlok) 
290. This passage is not to be found in the 
translation by Colebrook but is found in 
-Gharpure's translation of the Mitakshara 
at page 408. This portion of the commen- 
tary is to be found in the second part of 
that work which is called “ Vayavahara 
Adhyay;"- portion dealing with “‘stree 
sangrahan” (i.e. offences regarding inter- ` 
course with women.) Verse, 290 when trans- 
lated runs as follows :— 

“In (the case of) women who are protect- 
ed slaves of another and likewise (of) 
kept mistresses, even though intercourse 
with them is permissible, aman shall be 
compelled to pay a fine of fifty panas." 
Upon this the Vijyaneshwar’s commentary 


` runs as below ;-- 


“The women of the ‘varnas’ already de- 
scribed are (considered) as slaves; these 
very women are prohibited by the master 
from intercourse with other men with an 
injunction to stay at home with the object 
of avoiding any lapse of service, thesa ars 
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known as ‘avaruddha’ or protected slaves. 
Women restricted in the matter of sexual 
intercourse of certain persons are known 
as ‘bhujishyah’ or kept mistresses. When 
female slaves are “avaruddha bhujishya” 
then in their case—likewise by use of the 
particle cha ‘and,’ harlots, wanton women, 
common women and ‘bhujishya’ are also in- 
cluded in their case also--although inter- 
course with them is permissible, (gamya- 
swapi) as they are equally available to all 
males, one having connexion with them 
shall be fined fifty panas since they are as 
good as other's wives, as they have been 
patronised by another ” (Gharpure, 
page 406). 

` From the above commentary it will be 
clear, that the expression “dasi or ava- 
ruddh stree*‘ as used in verse 290 has been 
explained by Vijyaneshwar to be...(varna 
striya) i.e, “woman of the verma” ag 
stated in the translation or in other words 
belonging to one of the four castes. Thus 
a ‘dasi’ or an “ avaruddh stree” as used in 
the Yajnawalkya Samhita and interpreted 
in the. Mitakshara must belong to one of 
the four castes, and, therefore, must be a 
Hindu. 

This point has been the subject of deci- 
sion in several reported cases. In the case 
of Lingappa Gounden v. Esudasan (7), the 
plaintiff, who was born of a Hindu by a Chris- 
tian ‘wife, claimed maintenance out of the 
assets of his deceased father, The mother of 
the claimant had been living in concubinage 
with his father, It was held that the 
plaintiff having been born of a Christian 
mother could not be regarded as a Hindu 
by birth and that he was, therefore, beyond 
the pale of, and not governed by, the Hindu 
Law. It was observed in the judgment 

“that there was no text of Hindu Law under 
which an illegitimate son ofa Hindu bya 
woman who was not Hindu could claim 
maintenance and that in none of the re- 
ported cases maintenance has ever been: 
awarded to an illegitimate son who was 

_not a Hindu by birth. In Sitaram Pandu- 
rang v. Ganpat Daulatram (8), the same view 
was taken by the Bombay: High Court. In 
the case the principle laid down in the 
above quoted Madras case, was followed. 
This wasa case wherein the plaintiff insti- 
tuted a suit to recover possession of pro- 
perty from the defendants on the ground 

(7) 27 M. 


13. : 
(8) 73 ra Cas. 412; 25 Bom. L, R. 429; A. I R. 1993 
Om. 004, 
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that she was the daughter of the illegiti- 
mate son ofa person of whom they claimed 
to be the heirs. The illegitimate son was 
born of a Muhammadan mistress. On 
behalf of the appellant it was argued there 
that the word “dasi” as-used in the Hindu 
Law books was wide enough to include a 
woman of any caste or creed and that the 
ancient texts made no reservation and 
placed no limitation on the term. The 
learned Judges of the Bombay High Court 
did not accept this contention and observed 
that no case had been placed before them 
in which if had been laid down that an 
illegitimate offspring of a Hindu by. a 
Muhammadan mistress could be a Hindu. 
That was in their opinion contrary to their 
notions of the law of the subject and 
following the Madras ruling quoted above 
it was held by their Lordships that a man 
could not be regarded as Hindu by birth 


- unless both his parents were Hindus. A 


very recent case to the same effect was 
decided by the High Court at Lahore in 
Charanjit Singh v. Amir Ali Khan (9). The 
parties in that case belonged to the family 
of the present Maharaja of Kapurthala, 
Kunwar Suchet Singh, the brother of the 
grand-father of the present Maharaja had 
two Muhammadan concubines and two 
illegitimate sons had been born to him, one 
each from these two women. ` The two 
illegitimate sons and their mothers brought 
asuit claiming maintenance from Charan- 
jit Singh, the legitimate son of Kunwar 
Suchet Singh. It was contended on their 


_ behalf that they were entitled to the relief 


claimed under Hindu Law and failing that 
on general considerations of equity. The 
learned Judge observed that the plaintiffs 
were not Hindus but Muhammadans, that 
they were not bound by the restrictions of 
the Hindu Law and, therefore, zould not 


derive any advantage from that Law and ` 
that it was not within their experience that 


Muhammadans had ever been allowed to 
apply Hindu Law to their cases just be- 
cause it suited them. They also replied 
the contention that consideration of equity 
applied to such a case. 


Upon all these considerations I have come 
to the conclusion that the plaintiff being 
a woman of Muhammadan faith cannot 
invoke Hindu Law to her assistance nor 
does she:come within: the description of the 


(9) 64 Ind. Cas, 892; 2 L, 243, 
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expression “dasi™ or “avaruldha stree” 
as givenin the Hindu Law. 

‘The -appeal, therefore, fails and is dis- 
missed. Regarding costs I would order 
that the case being of a peculiar nature, the 
parties should bear.their own costs through- 
out. 

Ashworth, 


G.-H, 


JA agree. 
“Appeal dismissed, 


ee 


. MADRAS HIGH COURT. 
Sroonp Civit APPEAL No, 282 oF 1923. 
October 2, 1925. 
Present:-—J ustice Sir Charles Gordon 
Spencer, Kr. 
NATESA IYER ano OTHERS—PLAINTIFTS 
Nos. 1, 3 To 15 AND 17 To 19—AppPELLANTS 
E a versus > A 
PANCHAPAGESA IYER AND OTABkKS— 
. DEFENDANTS Nos, 1 Fo 6 AND 


 Pustytire No. 16—RESPONDENTS, 
Hindu Law—Widow, alienation by—Suit by 
reversioner after long time—Necessity, presumption 
of. 7 5 
Wherein a suit by a reversioner to set aside an 
alienation by.a Hindu widow made nearly 50 years 
before the suit, it appears that although there were 
no recitals in the document asto the purpose of the 
alienation, a sister ofthe last male owner had attested 
the sale-deed and the reversioners had agreed not to 
question the alienation and had also otherwise 
acquiesced in it and there was no suit to set aside the 
sale during the widow's lifetime, the presumption is 
that the alienation was effected for necessity. [p. 684, 
col. 2; p. 685, col, 1.) - h nett 
Nanda Lal Dhur Biswas v. Jagat Kishore Acharjya 
Chowdhuri, 36 Ind. Gas. 420; 44 ©. 186; 20M. L. T. 
335; 31 M. L. J. 563; (1916) 2 M. W. N. 336; 4 L, W. 
458; 18 Bom. L. R. 868; 14 A. L. J. 1103; 24 C. L. J. 
487;1 P.L. W. 1;21 0. W. N. 225; 10 Bur. L. T. 177; 
43 I. A.249 (P. O.), Magniram Sitaram v. Kasturbhat 
Manibhai, 66 Ind. Oas: 162; 46 B, 481; 26 C. W. N. 473; 
42 M. L. J. 501; 30M. L. T. 268; 20 A. L. J. 371; 35 0. 
. L. J. 421; 24 Bom. L. R. 584; (1922) M. W. N. 319; A. I. 
R. 1922; P. C. 163; 491. A. 54 (P. O.), Chintamanibhatta 
Venkata. Reddi Pantulu Garu v. Rani Saheba 4 
Wadhwan, 55 Ind. Cas. 538; 43 M. 541; 38 M. L. d. 
393; 11 L. W, 451; 18 A.L. J. 367: (1920) M. W. N. 
315; 22 Bom. L R; 541; 2 U.P. L. R. (P. C.) 77; 47 1, 
A. 6; 28 M. L.-T. 457 (P. C.), relied on. : 
Second appeal against a decree of the 
District Court, East Tanjore, at Negapatam, 
in A, S. No. 277 of 1921, preferred against 
a decree of the Court of the Additional 
District Munsif, Tiruvalur, in O. S. No. 171 
of 1919. : | 
Mr. T. R. Ramachandra Iyer, for the 
Appellants. 
Mr, R. Sitarama Iyer, for the Respond- 
ents. os aie 
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JUDGMENT.—Tho plaintiffs brought 
this suit as reversioners to recover certain 
property alienated by a widow 49 years 
before suit in 1871. ‘The ‘question of fact: 
to be decided was whether the alienation _ 
was for necessary purposes binding on thé 
reversioners. There is no recital in the 
document, Ex. JI, as to the purpose for 
which theland was sold. Owing to the 
great lapse of time since the alienation” 
took place, no direct evidence was available 
to prove for what.purpose the widow sold 
the property. The Courts below, therefore; 
had to depend upon evidence as to the’ 
attendant circumstances and the conduct ` 
of the parties and both Courts finally came 
to the conclusion that the alienation could 
not be questioned. 

The alienation of 1871 by Dharmi Ammal 
was in favour of Arunachala Iyer, grand- 
son of Parasurama Iyer, the common ances- 
Arunachala Iyer’s four sons sold thé 
same property under Ex. II in 1887, to 
the father of defendants Nos. 1 and 2 and 
the grand-father of the third defendant, 

The decision in Nanda Lal Dhur Biswas 
v. Jagat Kishore Acharjya Chowdhuri (1) 
by the Privy Council was to the effect that 
a Court might- look to the recitals’ in a 
document -of alienation as proving neces- 
sity in a case where, owing to the lapse of. 
time, it was unreasonable to’expect exact 
evidence as to the nature of the transaction. 
That case is not directly in point, but 
the observation at page 198,* “ The circum- 
stances, therefore, aresufficientto justify the 
assumption that proper enquiry would have 
disclosed that real necessity existed,” is an 
observation which may be applied to the 
present case. The question here is whether 
under the circumstances as we know them | 
at this distance of time, the Courts below 
were justified in présuming that if the 
purshasers had made enquiries at the time 
of their purchase in 1871, they.would have 


‘found that the widow was alienating the 


property for necessary purposes. The only 
circumstances in the present case which 
have any bearing on the’present question 
are the conduct’ of persons who had a right 
to object if the widow was alienating the 
estate or part of it without necessity. First, 
there is the fact that the sister of the last 

(1) 36 Ind. Cas. 420; 44 C. 186; 20 M. L. T. 335; 31 
M. L. J. 583: (1916) 2 M. W. N. 336; 4 L. W. 458; 18 
Bom L. R. 868; 14 A. L. J. 1103; 24 0. L. J. 487;1 
P. L. W. 1; 21 ©. W. N. 225; 10 Bur. L. T. 177; 43 L A. 
249 (P. C.). : : : 


*Page of 44 O.—[Ed.] 
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male owner, namely Sitalakshmi, atlested 
Ex. J. Next there is the fact that Kalyan- 
shundaramiah and Ayyasami Ayyan, two of 
the reversioners, attested Ex. II which is 
a sale-deed by the sons of the vendee 
from the widow; Lastly there is the fact 
that, in the partition which took place in 
1911, the reversioners agreed not to ques- 
tion any of Dharmi Ammal’s alienations 
in favour of any one of them. There are 
also negative circumstances which lead to 
the same inference, During the widow's 
life-time none of the reversioners brought a 
suit for a declaration that the alienation 
was invalid. In Magniram Sitaram v. 
Kasturbhai Manibhai (2) Lord Buckmaster 
observed inthe case of a grant by a shebait 
to a temple. 

“At the lapse of 100 years, when every 
party to the original transaction has passed 
away, and it becomes completely impossible 
to ascertain what were the circumstances 
which caused the original grant to be 
made, it is only following the policy which 
the Courts always adopt, of securing, as 
far as possible, quiet possession to people 
who are in apparent lawful holding of an 
estate, to assume that the grant was law- 
fully and not unlawfully made.” 

In another Privy Council decision in 
Chintamanibhatla Venkata Reddi Pantulu 
“Garu v. Rani Saheba of Wadhwan (3) 
similar-observations occur as to the .pre- 
sumptions permissible to fill.in details 
which have been obliterated by time when 
there isan attempt to impeach a transac- 
tion which has taken place a great number 
of years ago. In the present case, I am of 
opinion that the Courts below were justi- 
fied by the conduct of the reversioners in 
raising the presumption that the alienation 
made by Dharmi Ammal under Ex. I was 
for necessary purposes. 

Mr. Ramachandra Iyer did not press the 
objection taken in para, 2 of the writ- 
ten statement of defendants Nos.4,5 and 
6 as to the validity of the registration when 
Panchapagesa Iyer, the senior member 
of the family, had died. and his legal re- 
presentatives refused to endorse the docu- 
ment, and there are no materials to go 


(2) 66 Ind. Cas. 162; 46 B. 481; 26 C. W. N. 473; 42 
M. L. J. 501; 30 M. L. T. 268; 20 A. L. J. 37); 35 C. L. 
J. 421; 24 Bom. L. R. 584; (1922) M. W. N. 319; A. L 
R. 1922 P. C, 163; 49 L A. 54 (P. CO). 

(3) 55 Ind. Cas. 538; 43 M. 541: 38 M. L, J. 393; 11 
L. W. 451; 18 A. L. J. 367; 1920 M. W, N. 315; 22 
Bom. L. R. 541; 2 U, P, L, R. (P, C.) 77; 47 1, A, 6; 28 
M. L. T. 457 (P. C). 
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into the qtiestion of the validity of the re- 
gistration, seeing that it appears from the 
endorsements on Ex. II that there was an 
appeal to the District Registrar which re- 
sulted in registraticn being ordered, 

In the result ‘the second appeal is dis- 
missed with costs. 


V.N. V. Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Civit Revision No. 276 or 1923. 
February 9, 1926. 
Present:—Mr. Findlay, Offig. J. O. ` 
Musammat JANKU—P.waintrirr-— 
` APPLICANT 
versus 
ZEBOO—DEF#nDant—NON-APPLICANT, 
Hindu Law--Stridhan--Gift by father on marriage, 
Gifts made by a father to his daughter, pre- 
sumably out of affection at the time of her marriage, 


corse her stvidhan under the Hindu Law. [p. 686, 
col. 1 


Application for revision of a decree of 
the Judge, Small Cause Court, Gondia, 
dated the 7th August 1925, in Civil Suit No. 
1288 of 1924. 

Mr. D. T. Mangalmoorti, for the Appli- 
cant. : : 

Mr. Y. V. Jakatdar, for the Non-Appli-« 
cant. F 

CRDER.—The facts of this’ case are 
sufficiently clear from the lower Court's 
judgment. I may at once clearaway one 
contention which has been raised on behalf 
of the defendant-non-applicant. That con- 
tention was to the effect that the Judge of 
the Small Cause Court had not given a find- 
ing that the articles given by her father 
were given to his daughter, the plaintif- 
applicant, rather than to her husband or 
the latter’s family. The finding of the 
Judge of Small Cause Court, in paras. 9 
andl0 of his judgment, seems to me per- 
fectly clear on this point. He accepted the 
evidence produced on behalf of the plaint- 
iff as compared with that produced on 
behalf of the defendant,and that evidence 
was to the effect that it was to the plaint- 
iff herself that the gifts were made. Asis, 
moreover, perfectly clear from para. 10 of 
the lower Court’s judgment, the Judge de- 
cided the case against the plaintiff on the 
assumption that the gilts had been made 
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to her, but evenso he held that they did 
not constitute the stridhan. 

For my own part, it seems to me per- 
fectly clear [ef. Muthukaruppa Pillai v. Sel- 
lathammal (l) and Mayne's Hindu Law, 
9th Edition, para. 662] that gifts made by 
the father, presumably out of affection at 
the time of the marriage, as the present 
gifts were made, under the law applicable 


“+ constitute stridhan. This proposition, in- 


deed, was not seriously disputed on behalf 
of the non-applicant, whose case, as I have 
already shown, rested largely on the impo- 


sible contention that the Judge of the 


Small Cause Court did not find that the 
ST had been given to the woman her- 
Be 

“The only other contention urged on be- 


-half ofthe non-applicant was that a custom 


of the Kunbi community had been estab- 
lished, which would show that the property 
in question did not become the stridhan of 
the bride. Reference has been made in this 
connection to the decisions in Chiman Lal 
v. Hari Chand (2), and Rup Chand v. Jambu 
Parshad (3) as to the quantum of evidence 
necessarily to prove such a custom, and it 
has been suggested that in the present 
instance such evidence was sufficiently forth 
coming. I have examined that evidence 


.on record and if seems to me quite insuffi- 


cient to afford any basis for the proof of 
any such custom. 

The judgmentand decree appealed against 
are accordingly reversed and a decree for 
Rs. 152 will issue in favour of the plaintiff 
against the defendant. The latter will also 
bear the plaintiff's costs in the lower 
Court on the sum now decreed. Other costs 
in the lower Court will be borne by the 
parties incurring them. The non-applicant 


“will also bear the applicant’s costs in this 


Court. 


G. R. D. Decree reversed. 


(1) 26 Ind. Cas. gs: 39 M. '298; 16M. L. T. 587; ? L. 
W. 38; (1915) M. W. N. 48. 

2) 19 Ind. Cas. 609; 400. 879at p. 890; 170. W. 
N. 885: 126 P. W. R. 1913; 187 P. È R. 1913; (1913 
M. W. N. 509; 18 0. L. J. 10; 15 Bom. L. R. 646; 14 
M. L. T. 83; 102 P. R. 1913; 401 A. 156 (P. C). 

(3) 6 Ind. Cas, 272; 32 A. 247; 14 C. W. N,- 545; TA. 
L, J. 349; 12 Bom. L. R. 40 2; 11 O. L. J.454; 8M. L. 
T3 ies L, J, 439; (1910) M, W. N. 432; 37 I A, 93 
|| 
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MADRAS HIGH COURT. 
SECOND Crvit APPEAL No. 93 or 1923. 
October 5, 1925. 
Present:2-Justice Sir Charles Gordon 
. Spencer, KT., 
KAKI NARASIMMA—PLANTIFP— 
5 APPELLANT | 
versus 7 
KAKI VENKATARAJU AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Hindu Law—Widow—Maintenance—Husband's 
power to fix maintenance by Will—Change of circum- 
stances, effect of—Lindue influence. 

A Hindu father cannot bind his sons by Will-to 
pay maintenance to his wife after his death at a fixed 
rate. The Will is only useful as an indication of what 
in the view of the ae would be reasonable 
maintenance. [p. 687, col. 1 

A maintenance allowance is liable to be changed 
with the change of circumstances. [p. 687, col. 2.) 

Venkatappa Nayanim Varu v. Thimma Nayanim 
Faru, 27 Ind. Cas. 379; 27 M. L. J. 656; (1914) M. W. 
N. 900, followed. 

Where the only facts established are that the testator - 
wasin avery weak condition, that hig body was 
swollen and that plaintiff was his’ second wife and 
threatened to make a disturbance if he did not 
accede to her wishes, it cannot be said that the Will 
was executed under undue infiuence. [p. 687, col. 1. > 


Second appeal against the decree of the 
Court of the Additional Subordinate Judge, 
Rajahmundry, in A. S. No. 111 of 1921, (A. ac 
No. 179-1921 of the District Court, Godavari), 
preferred against the decree of the Court 
ofthe Principal District Munsif, Rajah- 
mundry, in O. S. No. 192 of 1919. 

Mr. P. Bapirazu, for-the Appellant: 

Mr. T. Ramachandra Rao, for the. Re-. 
spondents. 

JUDGMENT .—This is asit for the re-, 
covery of pastand future maintenance from 
the plaintiff's step-son. The District Munsif: - 
awarded maintenance to the plaintiff at the 
rate of Rs. 2 per mensem ifshe surrender- 
ed possession of the lands at Devarapalli, 
or if those lands remained in her possession 
he decreed that she should get noother main- 
tenance atall. She was also given a right of 
residence ina portion of the defendant's 
house, i 

On appeal the Subordinate Judge fixed 
the amount of maintenance at Rs. 6 a month 
or Rs. 72a year, with the provision that 
the defendants should pay only Rs. 32 a 
year so longas the plaintiff continued in 
possession of the Devarpalli lands. The 
plaintiff appeals against this decision 
and there is a memorandum of objections 
on the other side. 

The plaintiff's husband before he died 
executed a Will, which is Ex. A, allowing 
his wife a sum of Rs. 15a month for her 
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life besides the lands at Devarapalli and 
providing that the sum should be Rs. 10a 
month so long as she lived in her son's 
house with the rest of the family. 

In a suit of this nature the only questions 
for consideration are (1) whether the plaint- 
iff is entitled to maintenance and (2) at 
wnat rate maintenance should be award- 
ed ? ii ` 
The Courts below, however, allowed an 
issue to be raised as to whether the Will 
. (Ex. A) was obtained by the plaintiff. from 
her husband by undue influence. The Sub. 
ordinate Judge considered that the plaint- 
iff wasin a position to dominate the Will 
of her husband and obtained an unfair 
advantage over him. He gives no reason 
for his finding on this point beyond the 
fact, that the testator wasina very weak 
condition, that his body was swollen and 
the plaintiff was his second wife and threa- 
tened to make a disturbance if he did not 
accede to her wishes. The present suit has 
not been brought to enforce the provisions 
of the Will apart from the plaintiff's natural 
right to be maintained by herstep-son. It 
is obvious that the plaintiff's husband had 
no power to bind his heirs by Will to pay 
maintenance at a definite fixed sum per 
“annum or per mensem for the rest of 
the life of hissurviving widow. The Will, 
therefore, is only useful as an indication 
of what in the view of the testator would 


-. be a. reasonable rate of maintenance for 


his wife to have after his death. Seeing 
that the first defendant himself wrote 
the Will and got if registered, he can- 
not plausibly put forward aplea that the 
plaintiff exercised undue influence over his 
father. Nor do I consider the circumstances 
found by the lower Courts to exist as am- 
ounting to undue influence within the law, 
In this view of the case the provisions made 
in the Will, seeing that the provision in 
favour of the plaintiff was not an outright 
bequest of a definite item of property, be- 
come of secondary importance, and it is 
thus unnecessary to convass the finding of 
the Subordinate Judge on the subsidiary 
points whether the Will was obtained by the 
exercise of undue influence and whether it 
is valid as a family arrangement. The 
Courts below have not found what income 
the defendant gets beyond the income from 
the house and lands. But P. W. No. 2 
admitted that the first defendant had kad 
no trade since 4 or 5 yearsago, It is also 
not disputed that he has nine members of 
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his ‘family to maintain. It has not been 
found that the defendant has any immove- 
able properties besides the house at Rajah- 
mundry and a site on the road to 
Dowleshwaram. On the “merits of the case, 
I am unable to find that the rate of mainte- 
nance fixed by the Subordinate Judge is 
unreasonable. The fact that in 1912 when 
the Will was made the plaintiff's husband 


would have given her atleast Rs, 15 a month 


is not proof that in 1919 when the suit was . 
brought, the first defendant's cirumstances 
were such that. Rs. 15 a month would 
bea reasonable allowance. In Venkatappa 


-Nayanim Varu v. Thimma Nayanim Varu 


(1) itis pointed out that a maintenance- 
allowance is liable to be ‘increased or de- 
creased by change of circumstances. ‘The 
plaintiff has been awarded Rs.. 32 a year so 
long as she continuesin possession of De- 
varapalli lands. Itis not stated that she 
is no longer in possession of these lands, ` 
The question whether she should get Rs. 32 
a year and the income of the Devara- 
palli landsor Rs. 72 without them is one 
which will come up when the decree i 
executed. - i 

Upon the objection memorandum, it is 
contended that the District Munsif’s decree 
should be restored on the ground that the 
plaintiffis not entitled to get more than one- 
third of the total income of the family when 
the first defendant hasnine members to main- 
tain. Iam not inclined to reduce the amount 
below Rs. 6 a month seeing’ that the first 
defendant was once earning and may again 
earn something tosupplement the income 
from the lands andhouse. No satisfactory 
reasons have been shown for altering- the 
decree of the lower Appellate Court which on 
the face of it appears to be a fair provision 
to make for the plaintiff's needs after fully - 
considering the first defendant's present 
income and his obligations. The second 
appeal and the memorandum of objections 
are, therefore, both dismissed. The par- 
ties will bear their own costs throughout. 

V. N. V. 

R. L. Appeal dismissed, 


(1) 27 Ind. Cas. 379; 27 M, L, J. 656; (1914) M, W, 
N. 900. 


“ae 


‘Tufail, for the Appellants. 
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— LAHORE HIGH COURT. 
MisceLannoos CIVIL AppraL No. 2084 or 
=o 1924. 
May 6, 1925. 
` Present :—Mr. Justice Martineau and 
© - Mr. Justice Zafar Ali. 


SARDARI MAL.anp OTHERS— DEFENDANTS 


—ÀÅPPËLLANTS 
< A ° © versus i 
“GANGA I RAM AND ANOTHER—PLAINTIFFS 


— RESPONDENTS. 
" Limitation Act (IX of 1909), Sch. I, Arts. 185, 144— 
Mor tgage by conditional sale—Mor tgagor remaining in 


possession and failing to redeem—Suit by mortgagee 


for possession as owner-—Limitation, starting point of. 


A mortgage effected in 1899 provided | that the mort- ` 


gagor was to cultivate as tenant, and that if the 
mortgage was not redeemed in four . years the 


‘transaction would -become a sale. -The first notice of 
. foreclosure -being held invalid,. fresh notice was 


issued in 1919, and a suit for possession was instituted 


by the mortgagee i in 1922: 


Held;. that’ as, under the deed of mortgage, the 


mor tgagee was not entitled to possession on the expiry 
«of the period of four years, and as the possession of 


“the mortgagor was to continue even on his failure to 
redeem ‘the land,: limitation ran from the expiry of 
thé yeari of grace after the perfected foreclosure 
proceedings.: 

Moman v. Iskri Pershad, 35 P. R. 1899 and Nand 
Lal y. Goojar, 15 Ind. Cas. 275: 94 P. R.1912; 178 P. 


“W. R. 1912; 237 P. L. R. 1912, “distinguished. 


Obiter—There is no tinie limit for the foreclosure 
of a mortgage by conditional sale. 


. Nagar v. Saudgar, 57, P: R. 1908; 115 P. W. R. 1905, 


referred. to, | 


A gana from an order of 


“the District. Judge, Ferozepore, dated the 
- 7th April 1924, reversing that of the Sub- 


ordinate: Judge, Fourth Class, Ferozepore, 


‘dated the llth June 1923.. 


Messrs, Behari- Lal -and Muhammad 


“Mr. Mukand Lal Puri, for the Respond: 


ents. 


J UDGMENT.—The question : arising in - 
‘this ‘appeal is: one of limitation. 
‘the defendants’ father ‘mortgaged land by 
“two deeds to certain persons, who in 1902 


‘Tn 1899 


‘transferred théir rights to the plaintiffs, The 
mortgage-deeds provided that the mortgagor 


was to cultivate the land as a tenant under - 


the mortgagees paying certain ‘rents, and 
‘that if he did not redeem the land in four 
years the mortgages would become. 'salés. 
The first foreclosure proceedings taken by 
the plaintiffs proved infructuous,the notices 
of foreclosure being held by the High Court 
+o be invalid. Fresh notices of foreclosure 
were issued in 1919, and in 1922 the plain- 
tiffs brought the present suit for possession 
“As Owners. 


(93-1. O. 1926] 
‘The Trial Court held that the suit, not 
having been brought within 12 years.from ` 
1903, when thé plaintiffs’ right to foreclose 
accrued, was barred by limitation, but the 
learned District Judge on appeal held that 
time ran only from the date of the expiry of 
the year of grace under the perfected fore- 
closure proceedings, and that the suit was 

therefore, within time. 

In our opinion thelearhed District Judge's 
decision is:correct, as the mortgagees ‘were 
not, under the terms of the ‘mortgages, 
entitled to possession, after the period of 
four years if the mortgagor failed to redeem, 
The Trial Court relied on Monmon-v, Ishri 
Pershad (1) and Nard “Lal w. Goojar +2), 
but both those cases were distinguishable. 
In the former the morigage-deed contained 
a proviso by which the mortgagee would be 
at liberty to take physical possession and 
terminate the tenancy ifthe interest re- 
mained unpaid for more than a year, and-in 


‘the latter the mortgageé was entitled under 


the mortgage-deed’to immediate possession . 
from the date of the mortgage. _Theré were 
no. such“ ‘provisions in -the mortgage- deeds 
in the present case, but the. mortgagor s 
possession was to continue evén on his 
failure fo redeem the-land after the expiry 
of four years. 
learned District Judge, no time limit for 
the foreclosure ofa mortgage by conditional 
sale [Nagar v. Saudagar 3)] and: it: was, 
therefore, not till the expiry of the year of 
grace after the foreclosure: proceedings of 


7919 that the mortgagor's right to poses- 


sion determined. The suitis- consequently 
within time and we dismiss the appeal with 
costs. | 

S. D. n ee ` Appeal dismissed, 

(1) 35 PLR. 1899. 

(2) 15 Ind. ‘Cas. 275; 5508, R. 1919; 178 P. Ww. R 1912; 
237 P. L. R. 1912. 

(3). 57 P, R. 1908; 115 P; W. R. 1908., ` 


. There is, as observed by the ` ` 
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LAHORE HIGH COURT. 

CarminaL Revision Petition No. 1789 

OF 1925. ` 
January 29, 1926." 
Present:—Mr. Justice Broadway. 
AISHA AND oTHERS—PETITIONERS 
VETSUS . 

EMPEROR Turoven Sardar DALIP 
SINGH, Srorserary, GURU SINGH 
SABHA, SIMLA AND ‘orHERs— 
RESPONDENTS. 

Punjab Municipal Act (III of 1911), s. 158—Breach 
of notice—Punishment for future breaches—Legality 
-—Criminal Procedure Code (Act V of 1898), s. 239— 
Misjoinder of trials—Breaches of notices by, different 
persons. 

Under s. 153, Punjab Municipal, Act, punishment 
can he awarded fora breach of notice that has already 
taken place and punishments to take effect in future 
in the event of any future breaches are not warranted 
by law. 

Emperor v, Gurditia, 13 P. R. 1903 Cr.; 171 P. L. R. 
1903, Emperor v. Dharma Shah, 34 Ind. Cas. 311; 8 P. 
R.1916 Or; 13 P. W. R. 1916 Cr.; 17 Cr. L.J. 199, 
Queen-Empress v. Veerammal, 16 M. 230; 1 Weir 733; 
5 Ind. Dec. (x. s.) 867, Ram Krishna Biswas v. 
Mohendra Nath Mozumdar, 27 C. 565; 14 Ind, Dec. 
(x. 8.) 371, Emperor v. Wazir Ahmad, 24 A. 309; A. W. 
N. (1902) 20, Amir Hasan Khan v. Emperor, 46 Ind. 
Cas. 159; 40 A. 569; 16 A. L. J. 527; 19 Cr. L. J. 694 
and Inre Limbaji Tulsiram, 22 B. 766; 11 Ind. Dec. 
(x. 8.) 1094, followed. 

Where notices are issued to several prostitutes 
residing in separate but adjoining houses preventing 
disorderly persons from frequenting their houses, a 
joint trialof them for the breaches of those notices 
is illegal. > 

Petition for revision of an order of the 
Sessions Judge, Ambala, dated the 29th 
August 1925. ; 

Mr. Shamair Chand, for the Petitioners. 


JUDGMENT.—This petition for revi- 
sion has arisen out of a prosecution launched 
by certain persons livingin Simla under 
B. 153 of the Municipal Act. lt appears 
that there were four prostitutes living in 
Simla carrying on their trade as such, 
Notice was issued to each of them under s. 
153 of the Municipal Act directing them to 
prevent disorderly persons from frequenting 
their houses and using itasa brothel. Some 
eight or nine months after this notice had 
been issued the present complaint was 
lodged. They were found guilty of a breach 
of the notice issued unders. 153 and each 
of them was sentenced to pay a fine of Rs. 3 
for every day commencing from the date 
after thedate of judgment, if they should 
allow their houses to be used as brothels 
and allow disorderly persons to come there, 

A petition for revision ‘filed by them 
having been dismissed by the learned Ses- 
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sions Judge.of Ambala, they have come up 
to this Oourt in revision through Mr. 
Shamair Chand who has advanced two points 
for consideration :—First he has urged 
that the sentence of fine in future is illegal 
and unjustified. In support of his conten- 
tion he has cited various authorities com- 
mencing with Emperor v. Gurditta (1), and 
ending with Emperor v. Dharma Shah (2), so 
far as this Court is concerned. Queen-lm- 
press v. Veerammal (3), Ram Krishna Biswas 
v. Mohendra Nath Mozumdar (4), Emperor 
v. Wazir Ahmad5), Amir Hasankhan v. 
Emperor (6) and In re Limbaji Tulsiram (7). 
All these authorities support Mr. Shamair 
Chand’s contention and show that the 
sentence passed directing the petitioners 
to pay a fine in future is illegal. 

The next point raised was that the trials 
contravened the provisions ofs. 239, Cr. P. 
C. This point was taken before the learned 
Sessions Judge and was considered by him. 
It was decided against the ‘petitioners on 
the ground that they were persons accused 
of thesame offence committed in the course 
of the same transaction. I am unable to 
follow the learned Sessions Judge in this, 
The four petitioners lived in four separate 
houses although it appears that the houses 
adjoined one another. The notice was direct- 
ed to each of the petitioners separatly to 
take certain steps in connection with the 
pbuilding occupied by each of them. I am 
unable to see that the failure to obey the 
notice issued can be regarded as one 
transaction. It follows, therefore, that the 
trial of the four petitioners was illegal. 

1, therefore, set aside the conviction and 
sentence and remand the case to the Magis- 
trate who will proceed against each of the 
petitioners separately. lt shouldbe borne 
in mind that the object of s, 153 of the 
Municipal Act is to punish a breach of a 
notice under that section such breach hav- 
ing been completed at the time of convic- 
tion and that punishments to take effect 
in the .future in the event ofany future 
breach are not warranted by law. 

R. L. Case remanded. 

(1) 13 P.R 1903 Or.; 171 P. L. R. 1903. 

(2) 34 Ind. Cas. 311; 8P. R. 1916 Or; 13 P, W.R, 
1916 Cr. 17 Cr. L. J. 199. . 

(3) 16 M. 230; 1 Weir 733; 5 Ind. Dec. (x, 8.) 867. 

(4) 27 ©. 565; 14 Ind. Dee. (x. s.) 371, 

(5) 2£ A. 303; A. W. N. (1902) 70. ` 

(6) 46 Ind. Oas. 150; 40 A. 569; 16'A. L, J, 527; 19 


Or, L. J. 694. 
(1) 22 B, 766; 11 Ind, Dec, (x, a.) 1094, 


690 EMPEROR V. RAMNATH MAHABIR. 


ALLAHABAD HIGH COURT. 
COKIMINAL Rererence No. 484 or 1925, 
November 17, 1925. 
Present:—Mr. Justice Daniels. 
LALLAN MISIR AND OTHERS— 
APPLICANTS 


; versus 
RAM RICHCHA— Opposite PARTY. 

Criminal Procedure Code (Act V of 1898), s. 145—- 
Attachment, order of—Final order—Order, setting 
aside of. ' 

A final order for attachment passed under s. 145, 
Cr. P. C., cannot be reviewed or set aside in any way 
either by the Magistrate who passed it or by his 
successor. The remedy of the person aggrieved is to 
go to the Civil Court. 


Criminal reference made by the Second 
Additional Sessions Judge, Gorakhpur, 
dated the 15th of July 1925. 


Mr. A. P. Pandey, for the Applicants. 
Mr. A. P. Dube, for the Opposite Party. 


JUDGMENT.—This is a reference by 
the learned Additional Sessions Judge of 
Gorakhpur’ on the ground that an order 
passed by the Magistrate, Ch. Mohibullah, 
directing certain crops to be made over to 
the opposite party, Ram Rachchha Koeri, 
was passed without jurisdicticn and should 
be set aside. There was originally a pro- 
ceeding under s. 145 of the Or. P. U. in res- 
pect to these crops and the plots on which 
they grew between Lallan Misir on the one 
side and Kanta Kunwar and Jamna Kunwar 
on the other. That proceeding was com- 
menced before Ch. Mohibullah, but he was 
transferred while it was pending and the 
final order was passed by another Magis- 
trate.. This order was to the effect that the 
Magistrate was unable to determine who 
was in possession of the plots, and he, there-~ 
Fore, attached the crops under s, 146 of the 
Or. P. ©. The crop had in the meanwhile 
been cut and stored by the Police to prevent 


its perishing. Ram Rachchha had applied - 


to be made a party during the pendency of 
these proceedings, but his application was 
rejected. After the case under s. 145 was 
decided he made a complaint in respect of 
these crops before Ch, Mohibullah, who 
had by this time returned, under s. 427 of 
the Indian Penal Code. This complaint 
was dismissed. A previous application 
claiming the crops ana asking the Court to 

ass any proper order was also dismissed 
by Ch. Mohibullah on 26th February 1925, 
Two months later on 28th April Ram 
Rachchba returned to the charge and put in 
afresh application asking for the attached 
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crops to be made over to him. On this 
the Magistrate sentifor the record of the 
case under s. 145 and after examining the 
patwart, but without giving any notice 
to the parties to the s. 145 case, who 
are the present applicants, passed an 
order directing the crops to be made over 
to Ram Rachchha. This order was clear- 
ly made without jurisdiction. The order 
passed under: s. 145 was a final order, 
and it was not open either to the Magistrate 
who passed it or to his successor to review 
it, or to set it aside in any way. Ram 
Rachchha’s remedy, if he claimed the 
crops, was to go to the Civil Court. The 


. Magistrate has not made matters better by 


the long explanation which he has sub- 
mitted. The greater part of this explana- 
tion is quite irrelevant to the point he was 
asked to explain and deals with his action 
in taking proceedings under s, 476 of the 
Cr, P. C. The orders passed under that 
section have been set aside by the Sessions - 
Judge in the exercise of his appellate 
powers and no explanation was called for 
from the Magistrate in regard to them. As 
regards the order now complained of, the 
explanation comes to no more than this 
that the Magistrate considered that Ram 
Rachchha was in the right and was deter- 
mined to pass some order which should 
give him his rights. The Magistrate has 
allowed his feelings to run away with him 
and in a mistaken effort to do justice has 
passed an order which is flagrantly illegal, 
I accept the reference and set aside the 
order directing the crops to be made over 
to Ram Rachchha, This order will govern 
both references. 
N. H, Reference accepted. 


pa 


BOMBAY HIGH COURT. 
Oass No. 14 of 1925, FIFTH CRIMINAL 
Sussions, 1925. 
December 2, 1925. 
Present :—Mr. Justice Fawcett. 
EMPEROR— PROSECUTOR 
versus 
RAMNATH MAHABIR—Accouszp, 

Coroners’ Act (1V of 1871), ss. 19, 20-—Evidence Act 
(I of 1872), ss. 18, 21, 26, 182—Statement made by 
accused before Coronor, admissibility of, at trial — 
Confession—Incriminating statement made by witness 


—Privilege, when canbe claimed, 
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A statement made by a suspect on oath before a 
Coroner after being warned that he need not make a 
statement is admissible in evidence against him at 
the trial either as a confession under s 26 or as a 
statement made by a party to a proceedittg under ss. 18 
and 21 of the Evidence Act. [p. 691, col.2; p. 692, eol. 1.) 

The protection afforded bys. 132 of the Evidence 
Act cannot be availed of unless a witness has objected 
to answer questions, and is then compelled to answer 
those questions in the circumstances mentioned in 
that section. [p. 692, col. 1.] 

Mr. Kanga, Advocate-General (with him 
Mr. A. C. Amin), for the Crown.: 

Mr. Pendse, for the Accused, 

JSUDGMENT.—The Advocate-General 
has tendered in ‘evidence the statement 
made by the accused Ramnath before the 
Coroneron September 25, 1925, when the 
Coroner was holding an inquest under the 
Coroner’s Act, 1871, over the body of the 
deceased Surajballi. 

Mr. Pendse, for the accused, objects that 
this statement is inadmissible. He mainly 
relies upon s. 164 of the Cr. P. C., under 
which a Magistrate “may record any state- 
ment or confession made to him in the 
course of an investigation under this 
Chapter orat any time afterwards before 
the commencement oftheinquiry or trial.” 
The section lays down that he should re- 
cord a confession in aparticular manner 
and append toit a certificate, inter alia, 
that he has explained tothe person mak- 
ing the confession that any confession he 
may make may be used as evidence against 
him. 

In this particular case the Coroner, Mr. 
Athavle, who took the statement, has given 
evidence that the accused was told that 
he need not makeany statement, but that 
he insisted upon doing so, and that the 
statement was one made of his own initia- 
tive and of his own free will. 
dence is corroborated by the notes and 
certificate that Mr. Athavle made at the 
time upon the statement, and there cannot 
be the slightest doubt that the accused 
wanted to make this statement and that 
. it was entirely voluntary. Assuming that 

it amounted to a confession or contained in- 
criminating statements of a confessional 
nature, it is perfectly clear that the state- 
ment would not b: inadmissible under s. 24 
of the Indian Evidence Act, as being made 
under some improper inducement or in the 
other circumstances mentioned in that 
“section. The Coroners’ Act distinctly con- 
templates that the Ooroner may take the 
. statement of an accused person whois in 
1 the custody of the Police, because s, 20 
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provides that a Coroner shall be deemed 
to be a Magistrate for the purposes of 
s. 26 of the Indian Evidence Act. 

It wasargued by Mr. Pendse that the 
Coroner had no power to take such a state- 
ment, and he referred toa judgment ofa 
learned Judge of this Court, which sup- 
ports him on that point : Emperor v. Kazi 
Dawood (1). Personally, in view of s. 20 
of the Coroners’ Act read with s. 26 of the 
Indian Evidence Act, I cannot agree that 
the Coroner isnot authorized to take the 
evidence ofa suspect at'an inquest, if the 
latter wants to give evidence. But, however, 
that may be, lam not concerned with what 
the Coroner is empowered or not empowered 
todo. Asa matter of fact he did take this 
statement and I am only concerned with 
considering whether that particular state- 
mentcan be tendered in evidence at this 
trial as part of the prosecution case. 

It is quite clear that, even treating the 
statement as a confession, the mere fact 
that Mr. Athavle did not warn the accused 
that, if he made the statement, it might 
subsequently be put in evidence against 
him, is immaterial. That a confession is not 
inadmissible on account ofsuch an omission 
is expressly provided for by s. 29 of the 
Indian Evidence Act. Mr. Pendse referred to 
s. 164 of the Cr. P. C., as containing a general 
principle tothe contrary. But that is a 
special enactment applying only to certain 
statements made in the particular circum- 
stances contemplated by this s. 164. It 
cannot override the general provisions of 
8. 29 of the Indian Evidence Act, except 
where these circumstances bring the section 
into operation. Section 164 does not apply 
in this particular case, because under s. 1 
of the Cr. P. C. the Police in the town of 
Bombay are excepted from the provisions 
of Chapter XIV of the Code, of which s, 154 
isa part. Consequently the statement wag 
not recorded “in the course of an investiga- 
tion: under this Chapter” within the mean- 
ingofs. 164. The corresponding Chapter 
V of the City of Bombay Police Act, 1902, ` 
which is on lines similar to those in Chapter 
XIV of the Code, contains no enactment 
corresponding to s. 164. Moreover, there 
is a clear distinction between a statement 
made during a Police investigation, or in 
the interval between such investigation and 
the inquiry or trial, and a statement made 
before a Coroner at inquest, with which the 
Police have nothing to do except that they 

(1) 93 Ind, Qas. 225; 28 Bom. L, R. 79, 


` 692 


produce witnesses, who they say can give 
relevant evidence before the Coroner and 
his Jury. Therefore, in my: opinion, this 
statement is clearly admissible, either as 
` a confession under s. 26 of the Indian 
Evidence Act, orasa statement made by 


a party to a proceeding under ss. 18 and 21.’ 


As regards s. 132 ofthe Indian Evidence 
Act,'which hasjbeen referred to, it is sufficient 
to mention the recent Full Bench judgment 
in Bai Shanta v. Umrao Amir (2) under 
which that section is held not to apply, 
unless a witness has objected to answer 
questions, and is then compelled to answer 
those questions in the circumstances men- 

. tioned in that section. There is, to my mind, 
nothing in the slightest way harsh or 
unjust in. putting in evidence a previous 
statement that an accused person has 
deliberately made at an inquest, so that any 
statement he makes in Court can be com- 
pared with that statement. It may goto 
corroborate him, so that his statement in 
Court will be entitled to greater weight 
than it otherwise would be. On the other 
hand, there may be some discrepancies or 
contradictions, and the prosecution may be 
entitled under thé ordinary provisions of 
the Indian Evidence Act to point them out, 
as affecting the-weight to be attached to the 
accused's statement in Court, just as the de- 
fence itself relies on discrepant statements 
that some of the witnesses have made at the 
Coroner’s inquest. It seems to me there sis 
nothing at all unjustiin putting the accused's 
statement in Court to a similar test. His 
statement at the inquest is one taken by an 
authorized person with all due care. Mr. 
Athavle has in fact said that he took it 
down word for word. Therefore, there 
cannot be, in my opinion, any real prejudice 
to the defence in allowing the statement to 
be put on, the record. 

_ Moreover, I may sayin conclusion that 
I have read that statement, and its main 

purport, far from being a confession, is 
quite the contrary. The accused there 
denies that he stabbed the deceased and 
although the prosecution may perhaps rely 
upon one or two statements as differing from 
what the accused has said in Court, that 

does not in itself make the statement a 

confession, Therefore, I have’ not the 
slightest hesitation in overruling the objec- 
tion and admitting the statement in evi~ 
dence. 

Z. K. Order accordingly. 


(2) 93 Ind. Cas, 151; 28 Bom, I R. 1. 
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LAHORE HIGH COURT. 
CRIMINAL REFERENCE Case No. 1523 or 1925. 
e February 13, 1926. 
Present:—Sir Shadi Lal, Kr., Chief Justice. 
RAM SARAN DAS AND anoTHER— 
AccusED— PETITIONERS 
© versus 
EMPEROR—REsponDEnt. - 

Penal Code (Act XLV of 1860), s. 1710—Preventing 
candidate for election from canvassing—Offence. 

A person who on the night previous to the election 
day prevents his rival candidate by means of picket- 
ing his house from coming out and canvassing for 
votes cannot be said to have interfered with or 
attempted to interfere with the free exercise of an 
electoral right or threatened any candidate or voter 
with injury of any kind and is, therefore, not guilty of 
an offence under s. 171C, Penal Code. |p. 693, col. 2.] 


Case reported by the Sessions Judge, 
Karnal, with his No. 412-J of 8th Septem- 
ber 1925. 


FACTS.—On thenight of the 13th of 
July 1925 Shikar Chand one of the two 
rival candidates for a Municipal seat -at 
Rohtak sent a telegram to the Revenue 
Assistant that Har Sarup, his rival, and 
his agents and helpers were threatening 
his voters and obstructing them in coming 
out of their houses by picketing outside 
their doorsin large numbers. On this a 
number of persons have been challaned by 
the Police under ss. 341, 342 and 148 and 
the case is being heard by the Tahsildar, 
Magistrate Second Class of Rohtak. | 

Objection was taken to the prosecution 
by the accused that the case was not triable 
without the previous sanction of the Local 
Government under s. 146 of the Cr. P. C. 
This objection wis overruled by the Magis- 


.trate and a petition for revision has now 


been presented to this Court. 
GROUNDS.—I have heard Lala Sham 
Lal for the applicants. He points out that ` 
the offence described above falls within the 
purview of s. 1710 of the Indian Penal 
Code which lays down that “whoever volun- 
tarily interferes or attempts to interfere 
with the free exercise of any electoral right 
commits the offence of undue influence at 
an election” and that‘‘whoever threatens any 
candidate or voter with injury of any kind 
shall be deemed to interfere with the free 
exercise of the electoral right of such can- 
didate or voter within the meaning of sub-g 
(1)". He cites Ram Nath v. Emperor (1) 
(1) 84 Ind, Cas. 714; 26 Or. L. J. 362; 22 A, Lf 
1106; L. R.G A. 25 Cr; A I R. 1925 All. 230; 47 A, 
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in which it was held that “where two 
provisions -defining different offences, 
one specific and the other “general, are 
applicable to a case, the specific provision 
ought to beapplied in preference to the 
general one and that where the law says 
that it is a condition precedent to a prosecu- 
tion in respect of certain offences that a 
sanction must be obtained from the Local 
Government, it is not open to any subordi- 
nate authority to override the provisions of 
the law by saying that the offence also falls 
under a different definition and that, there- 
fore, the offender may be prosecuted with- 
out any sanction.” This ruling was brought 
to the notice of the Magistrate also but he 
disagreed with it on the authority of Ram 
Nath v. Emperor (2) and Ranchhod Sursang 
v. Emperor (3). The former ruling has 
however been distinctly dissented from in 
Ram Nath v. Emperor (1), while in opposi- 
tion to the Bombay case the applicant’s 
Counsel cites Lekhraj v. Emperor, (4) in 
which it was held that in a case triable ex- 
clusively by a Court of Sessions, a Magis- 
trate has no power to assume jurisdiction 
by framing charges of minor offences. In 
my opinion the case cited by the applicants’ 
Oounsel [Ram Nath v, Emperor (1)] isexactly 
in point and as an offence under s.171C is 
not triable by a Magistrate of the Second 
Class, I think the Tahsildar (who isa Magis- 
trate of the Second Class) should not have 
‘assumed jurisdiction. by holding that the 
case also fell under s. 341, 342 and 143 
which are all minor offences as compared 
with s. 171F (havingregard to the maximum 
sentence which can be passed under these 
sections). 

As regards the argument that the obstruc- 
tion in this case was not at the time of 
election but on the previous night the de- 
finition in s. 171-C (1) itself is clear. It 
does not lay down that the obstruction 
should be at the time of election but that 
whoever voluntarily interferes with the 
free exercise of any electoral right commits 
the offence of undue influence at an elec- 
tion. SofarasIcan see this includes an 
obstruction at a time preceding the election. 

The case is, therefore, submitted to the 
High Oourt for revision with a recommenda- 

(2) 83 Ind. Cas. 654; A. I. R. 1924 All. 684; 22 A. L. 
J. 497; 10 O. & A. L. R. 581; 46 A. 611; L. R. 5 A. 109 
Cr.; 26 Or. L. J. 94. 

(8) 87 Ind. Oas. 600; 49 B. Sl at p. 90; 26 Bom. L, 
R. 954; A. L R. 1924 Bom. 502; 26 Cr. L. J. 1000. 

(4) 8 Ind. Cas. 389; 31 P. R. 1910 Or; 194 P, L, R. 
1910; 11 Or, L. J. 639, 
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tion that the case may be withdrawn from 
the Court of the Tahsildar and prosecution 
stopped until the complainant has obtained 
sanction of the Local Government for pro- ` 
secution. 

Lala Moti Sagar, R. B., and Mr. M. L. 
Puri, for the Petitioners. , 

Mr. Shamair Chand, for the Complainants. 

ORDER.—The question for determina- 
tion is whether the Magistrate was preclud- | 
ed from taking cognizance of the case,, 
because the sanction of the Local Govern- 
ment was not obtained under s. 196, Or. P. 
C., for instituting the complaint. Now the 
case for the prosecution as disclosed in the 
statement of the complainant Shikar Chand 
is to the effect that on the night of the 
12th July (not 13th July, as wrongly stated 
by the Sessions Judge), 1925, Shikar Chand 
who was a candidate for election to the 
Municipal Committee at Rohtak, was pre- 
vented from coming out of his house and 
going to the voters by his rival candidate 
and the latter's supporters who were picket- 
ing ?the former's house. It must be re- 
membered that there wasjno election on that 
night, and that the election was to take 
place on the 13th July. 

The facts do not make out any prima 
facie case that the accused committed the 
offence of undue influence at an election as 
defined in s. 171C of the Indian Penal 
Code. It cannot be seriously contended that 
interfered or attempted to 
interfere with the free exercise of an 
electoral right or threatened any candidate 
or voter with injury of any kind. Shikar 
Chand, no doubt, desired to go on the night 
in question to voters in order to induce 
them to cast their votes in his favour on the 
following day, and he was prevented by 
the action of the accused from canvassing 
their votes. The offence committed by the 
accused may or may not come under ss. 341 
and 342, Indian Penal Code, but I do not 
think that the allegations of the complain- 
ant bring the case within the purview of 
s. 1710. 

Upon this finding it is unnecessary to 
consider the question whether, where a 
person is accused of committing acts which 
constitute a grave offence requiring sanc- 
tion under s. 196 and alsoa minor offence 
which requires no sanction, the omission to 
obtain a sanction precludes the Court from 
trying him forthe minor offence. In the 
present case I am clear that upon the al- 
legation of the complainant no offence: re- 
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quiring sanction was committed, and that 

“there is no law which offers any obstacle to 
the trial of the accused by the Magistrate. 
RL, : Order accordingly. 


aE 


: ALLAHABAD HIGH COURT. 
CRIMINAL GOVERNMENT AppsaL No, 929 
oF 1925. ' 
January 12, 1926. 
Present:—Mr. Justice Sulaiman and 
Mr. Justice Mukerji. 
EMPEROR—APPELLANT 
VETSUS 
PANNA LAL—ACCUSED—RESPONDENT. 

Stamp Act (IT-of 1899), s.62—Intention to defraud, 
whether necessary. 

Intention to defraud is not necessary for an offence 
under s. 62 of the Stamp Act. 

Queen-Empress v. Palani, TM. 537; 1 Weir 899; 2 
Ind. Dec. (x. s.) 957, Empress v. Dwarkanath Chow- 
dhry, 2 ©. 399; 1 Ind. Dec. (N. s.) 544, Emperor v. 
Dungar Singh, 1 Ind. Cas. 568; 31 A. 36; A. W. N. 
(1908) 272; 5 A. L. J. 747; 9 Cr. L. J. 37, relied 
upon. . 

"Criminal appeal. by the Local Govern- 
ment from an order of acquittal passed by 
the Sessions Judge, Muttra, dated the 30th 
September 1925. ` 

The Government Advocate, for the Crown. 
Mr. G. Agarwala, for the Accused. 
JUDGMENT.—This is a Government 
appeal against a judgment of acquittal 
passed in favour of the accused. by the 
learned Additional Session Judge of Agra 
sitting at Muttra. 
The facts involved are very simple and 
are these. The respondent, Panna Lal, 
` executed a document on the 27th of January 
.1925 in more or less the following langu- 
age. He recited that a certain person 
named in the: deed had executed in his 
favour on the 24th of August 1915 a simple 
mortgage bond for Rs. 300 hypothecating 
certain properties which he mentioned. 
Then he recited that he had received from 


Durga Prasad (evidently the successor-in- 


title of the mortgagor) a certain sum of 
money and that after giving credit for the 
money paid only asum of Rs. 100 was due 
to him. Panna Lal then went on to say in 
the deed that he was going to receive that 
sum of Rs. 100 from Durga Prasad before 
the Sub-Registrar and that accordingly he 
executed the document of release (dast bar- 
dari) and thereby renounced all rights that 
bad accrued to him on account of the decu- 
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ment of 1915. The document, on being 
presented before the Sub-Registrar, was 
impounded by him and sent to the Collector. 
The Collector was of opinion that as the deed 
of release was of the value of Rs, 300 it ought 
to have borne a stamp duty of Rs. 1-12 0. As 
thestamp duty of Rs, 0-8-0 only had been 
paid, he realised a sum of Rs. 1-4 0 the defi- 
ciencyin stamp duty and Rs, 12-8-0 penalty, 
being ten times of the deficiency in stamp 
duty. After all this the Collector was of opi- 
nion that the document had been insuffi- 
ciently stamped in order toevade payment of 
stamp duty andhe ordered the prosecution of 
the respondent. Panna Lal was accordingly 
prosecuted before a learned Magistrate and 
was fined Rs. 62-8-0. Out of Rs. 62-8 0 a sum 
of Rs. -12-8-0, the amount of the penalty; 
was to be deducted and Panna Lal was to 
pay a sum of Rs. 50 as a fine. 

Panna Lal appealed to the learned Sess- 
ions Judge. The learned Judge was of 
opinion that the chief element of the offence 
was “intention” and there being no proof of 
any intention to defraud the Government of 
its stamp duty he acquitted Panna Lal. 

In appeal ithas been contended on behalf 
of the Government that intention was not 
an ingredient of the offence. The learned 
Government Advocate has drawn our atten- 
tion to the language of seclions 62, 64, 65 
(b) and 68 of the Indian Stamp Act. He 
points out that while in ss, 64, 65 (b) and 68 


. the law expressly mentions intention to 


defraud, no such mention is to be found in 
s. 62. He also draws our attention to the 
language of s. 43 which has been enacted to 
guard against frivolous prosecution. Under 
s.43 the mere realisation of deficiency in 
stamp duty and penalty does not exempt 
the payer of the money from prosecution, 
But it is laid ‘down that before ordering 
a prosecution the Collector should satisfy 
himself that there was an intention of 
evading payment of proper duty. 

In this Court it has been urged on behalf 
of the respondent and we think rightly 
that the document itself does not show that 
there wasany concealment of facts on the 


- part of Panna Lal in order to evade pay- 


ment of proper duty. The learned Judge 
was of opinion that the document did not 
show that any fact had been concealed. 
We are also of the same opinion. We give 
credit to Panna Lal for having stated in 
the deed the true facts of the case. But 
it is clear, as already stated, that the origi- 
nal mortgage was for Rs, 300, that Panna 
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Lal had been paidall but asumof Rs. 100and 

that this sum of Rs. 100 wasgoing tobe paid 

to him before the Sub-Registray, We accord- 

ingly exonerate Panna Lal from all alleged 

ue of evading payment of proper 
uty, 

The question, ‘however, remains whether 
Panna Lal, in spite of his good intentions, 
committed an offence unders. 62 of the 
Stamp Act or not. We are clearly of opin- 
ion that he did commit an offence under 
8, 62. The mere signing, otherwise than as a 
witness, an 
duty without the same being duly stamped 
is an offence. No question of intention 
arises. This opinion of ours is supported 
by at least three cases, Queen Empress v. 
Palani (1), Empressv. Dwarkanath Chowdhry 
(2) and Emperor v. Dungar Singh (3). It has 
been pointed out to us that a somewhat 
contrary opinion was expressed by one of the 
learned Judges of this Court in Kanhaiya 
Lal v. Emperor (4). The judgment in 

“this case is very short and purports to 
accept the reasonings given by the learned 
Sessions Judge who made a reference to 
this Court, recommending the setting aside 
of a conviction., If the learned Judge meant 
to accept the entire argument of the learned 
Sessions Judge we are unable to agree with 
him. The learned Sessions Judge, it 

. appears, was of opinion that it was for the 
prosecution to provean intention to evade 
stamp duty and as in the particular case 
before him the Magistrate had held that 
there was no intention to evade stamp duty, 
the conviction was wrong. We have already 
held that the question of intention does not 
enter into the s. 62 of the Indian Stamp 
Act. The mere execution of a document 
requiring astamp duty without the same 
being properly stamped is an offence what- 
ever intention may have been entertained 
jn respect of payment of stamp duty. 

In passing sentence however we must 
bear the fact, in our mind, that there was no 
intention to evade the payment of stamp 
duty. The offence, ‘however, being there, 

. there must be a conviction. We allow the 

appeal set aside the judgment of acquittal 
passed by the learned Sessions Judge and 
convict Panna Lal son of Janki Prasad of 


(1) 7M. 587; 1 Weir 899; 2 Ind. Dec. (x. 5) 957. 

(2) 2 0, 399; 1 Ind. Dec. (w. 8.) 544. 

(3) 1 Ind. Cas. 568; 31 A. 36; A, W. N. (1908) 272; 5 
A.L. 1.747; 9 Or. L. J. 37. 

(4) 54 Ind, Gas. 408; 1 U. P. L» R. (A) 186; 21 Or. L» 
J. 5d, 
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the offence under s. 62 (b) of the Indian 
Stamp Act of 1899 and sentence him toa 
fine of Rs. 15. Out of this sum of Rs. 15 a 
sum of Rs. 12 8-9 paid as penalty will be de- 
ducted and Panna Lal will pay a sum of 
Rs. 2-8-0 only as the balance of the-fine. In 
default of payment of fine Panna Lal will 
undergo one week's simpje imprisonment. - 
S. 8. Appeal allowed, 


LAHORE HIGH COURT. 
CORIMINAL Revision No. 1010 oF 1925. 
December 23, 1925. | | 
Present:—Sir Shadi Lal, Krt., Chief Justice, 

ABDUL SATAR AND OTHERS—-A CCUSED 

. PETITIONERS 

versus 
UDHA LAL AND ANOTHER—COoMPLAINANTS 
——-RESPONDENTS. 

Criminal Procedure Code (Act V of 1898), ss. 145, 
148 (8), 489—Dispute concerning immoveable property 
—Order confirming possession—Revision—Interference 
by High Court—Costs, whether can be allowed. 

In a proceeding under s. 145, Cr. P. O., it is for the 
Magistrate to decide which party was in possession at 
the date of the initial order. Ifthe finding of the 
Magistrate as to possession is based on no material at 
all, the High Court will interfere with his order in 
revision, but if there is material before the Magistrate, 
he is the only Judge as to whether the material is 
sufficient or not, andif uponthe material placed 
before him he is satisfied that one of the parties is in 
possession, his order cannot be deemed to be without 
jurisdiction. [p. 696, col. 2.] i h 

Section 148 (3), Or. P. C., authorises a Magistrate, 
while passing -an order under s. 145 of the Code, to 
direct the payment of costs by the party against 
whom the order is made. Such costs may include 
any expenses incurred in respect of witnesses and of 
Pleader's fees which the Magistrate may consider 
reasonable. [p. 697, col. 1.] 


FACTS.—The complainants (Hindus) 
instituted this case on 5th April 1924 asking 
for an order prohibiting the accused (Mus- 
salmans) from using a small plot of land as 
a masjid. The Court passed orders on 8th 
April 1925, declaring the Hindus to be in 
possession, prohibiting interference with 
that possession, and awarding Rs. 100 costs 
to complainants against accused and order- 
ing complainants not to demolish the plat- 
form existing on the spot within three 
months or till decision of appeal. 

GROUNDS.—The Magistrate relied 
on asettlement map to prove presumptive 
possession. This map (page 53) is of very 
small scale but so far as it goes it does not 
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prove petitioners’ case. The eastern side of 
field No. 46 (which belongs to petitioners) is 
in question and it lies along a street in 
Lodhran village; the street has not been 
mapped but from inspection of the place 
both parties (if their statements are to be 
believed) seem to have encroached on the 
street. The plot consists of a small mud 
platform measuring 8 feet by 9 feet and is 
shown in the Tahsildar’s map (page 99) as 
projecting into field No. 46 from the road- 
way. In the Settlement map,. page 53, a 
pend is shown of 2 karams, and the western 
end of this bend is connected by a straight 
‘line with the northern corner of field No, 
46. Petitioners have constructed a wall 
from this northern corner towards the 
eastern end of the aforesaid bend, thereby 
encroaching on the roadway, and making it 
appear that the plot in question projects 
into their field whereas it lies in the road- 
way. There is no Municipal Committee 
- in this village, hence the public rights have 
not been safeguarded. It does not appear 
from the evidence and the condition of the 
platform on the spot that either party real- 
ly uses it at all. When I visited the place 
it was full of brushwood and dirt and this 
is the condition mentioned in places in the 
evidence. The Hindus: allege that they 
used it as a baithak for taking the air and 
having drinks, while the Musalmans say it 
used to be used for prayers and they wish 
to continue that use. . The houses adjoin- 
ing the roadway, opposite the place were 
once inhabited by Musalmans and after- 
wards by Hindus. 

If the Hindus were given 22 karams 
diagonal from B to E on map, page 95, as 
is entered in the field book, the point E 
would be in the middle of a house, B to F 
being actually only 16 karams on the spot 
andon the Settlement map also. So that 
the field book is defective; it isincunsistent 
with the facts of the ground and the map. 
Imention this bécause the Hindus request- 
ed me to see the field book which the Court 
had not.consulted. 

I recommend that the order ofthe Magis- 
trate be cancelled and the land attached till 
the ‘decision of a Civil Court is obtained. 

Maulvi Ghulam Mohy-ud-Din, for the 
Petitioners. 

Dr. Nand Lal, for the Respondents. 

ORDER.—tThe dispute 
related to a small mud platform situate 


within the area of the village Lodhran. The - 


Trial Magistrate, after discussing at length 
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all the evidence produced by the parties, 
documentary as well as oral, recorded an 
order holding that the property in question 
formed part of khasra No. 19 of the current 
settlement corresponding to khasra No. 46 
of the previous settlement, and that the ap- 
plicants were in actual possession of the 
property at the date of the preliminary 
order made under s. 145, sub-s. (1), Cr. P. O. 

The District Magistrate has submitted 


‘the record to this Court with the recom- 


mendation that “the order of the Magistrate 
be cancelled and the land attached till the 
decision of a Civil Court is obtained.” He 
has not, however, recorded any clear find- 
ing on the question of possession beyond 
remarking that “it doesnot appear from the 
evidence and the condition ofthe platform 
on the spot that either party really uses it 
at all.” 

Now, there was a clear finding of the Trial 
Magistrate concerning the possession of the 
subject of dispute, and this finding was, as 
stated above, arrived at after an examina- 
tion of the entire evidence. The question 
is one of fact, pure and simple, and it is 
not suggested that the proceedings taken 
by the Magistrate contravened any provi- 
sion of the law: Now, it has been repeated- 
ly held that the High Court as a Court of 
revision cannot interfere with the decision 
of the Trial Court on the factum or posses- 
sion as long as there is evidence in support 
of that finding, vide inter alia, Iklas Kun- 
war v. Raghuraj Bahadur Singh (1), Chinta- 
moni Jena v. Jagannath Ramanuja Das 
(2) and Bansi Singh v. Emperor (3). As 
observed in the last case, “the question is 
one for the Magistrate to decide which 
party was in possession at that stage. If 
there is no material before the Magistrate, 
then the High Court can interfere upon the 
ground that there was no material before 
the Magistrate to decide possession in favour 

of one of the parties and to take action 
against the other party.........seecceseeens , but, 
if there is material before the Magistrate 
he is the only judge as to whether the 
material is sufficient or not, andif upon the’ - 
material placed before him he is satisfied 
that one of the parties is in possession,” his 
order cannot be deemed to be without juris- 
diction. 


(1) 4 Ind. Oas. 876; 12 O. 0,400; 11 Or, L. J. 69. 
2 28 Ind. Cas. 651; 19 O. W. N. 123; 16 Cr. L. J, 


f (3) 43 Ind. Oas. 401;°3 P.L. W 353; 19 Or. L. J. 
13, é 
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I cannot, therefore, review the evidence 
which has been fully discussed by the Trial 
Magistrate, for it is clear that ahy such at- 
tempt on the part of the High Court would 


convert an application for revision into an. 


appeal. 

As regards the costs awarded to the suc- 
cessful party, it is not disputed that s. 148, 
sub-s. (3), Cr. P. O., authorises the Magist- 
rate, while passing a decision under s. 
145 to direct the payment of the costs by 
the party against whom the decision has 
been made. Such costs may include any 
expenses incurred in respect of witnesses and 
of Pleader’s fees which the Court may con- 
sider reasonable. Now, in this case, a large 
number of witnesses were produced, and 
the case was conducted by a Pleader; and I 
am not prepared to hold that the amount 
awarded by the Magistrate is excessive. 

The application for revision is according- 
ly dismissed. 


Z.K, Revision dismissed. 


eraann mirean 


ALLAHABAD HIGH COURT. 
Criminal Revision No. 573 or 1925. 
January 7, 1925. 

Present:—Mr, Justice Sulaiman. 
MUNNA LAL—Acousep—APpPLicant 

i versus 
EMPEROR—OppostTe Pasty. 

Criminal Procedure Code (Act V of 1898), ss. 139A, 
140— Procedure. 

The provisions of s. 139A (1), Or. P. C., are impera- 
tive, and no order under s. 140 can lawfully be passed 
without complying with those provisions. [p. 698, 
col. 1.] 

__ Section 139-A (2) does not authorise a Magistrate to 
look into the question of title and decide for himself 
whether the accused's case is or is not true. All that 
the Magistrate is tosee is whether there is any re- 
liable evidence supporting his denial of the existence 
of a public right. Ifthere is such evidence, he will 
stay the proceedings until the matter has been decided 
by a competent Civil Court. [ibid.] 

Criminal revision from an order of the 
Sessions Judge, Barielly, dated the 28th 
August 1925. | 

Mr. T. N. Chadha, for the Applicant. 

The Assistant’ Government Advocate, 
for the Crown. 


JUDGMENT.—This is a criminal re- 
vision from an order passed under s. 140 
of the Cr. P. C. requiring the applicant to 
have a portion of his building removed 
within a month. The accused went up in 
revision before the learned Sessions Judge, 
who summarily dismissed his application. 
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The matter in dispute was somewhat 


‘complicated as is borne out by the circum- 


stance that the: original notice 
under s. 133 of the Cr. P. C. had 
amended several times. The notice pro- 
ceeded on the assumption that the aceused 
in building a shop had encroached upon a, 
part of the public way. “When the accused 
appeared he contested the notice and denied 
that there had been any encroachment 
His pleas were that he made no encroach- 
ment and that.there was already a distance 
of 9 feet between the road and his sho 
He produced a map showing that ihes 
was a space of 9 feet between the road and 
the shop and that the width of the public 
road varied at different’ places. On the 
other hand, the Magistrate had before him 
Area Committee in 1920, Stowe 
there had been an encroachment upon the 
India m 
by the P. W. D. Several witnesses tees 
prosecution and for the defence were 
examined. The learned Magistrate after 
considering the evidence elaborately came 
to the conclusion that there was undoubt- 
passed the order aforementioned oSI 
The learned Sessions Judge has dis- 
missed the revision on the ground that the 
Court found that the building involved an 
encroachment of the public way. An aff- 
davit has been filed in this Court suggest- 
ing that the dispute between the Pe 
and the local authorities ag regards th 
right to build on this land or : 


issued 
to be 


; A at an 
on the land in this locality is of A bee 
long duration. I, however, do not take 


into account the various allegati 
xed to in the affidavit, Seman a 
There can, however, be no doub 
the accused did put forward a claim at T 
and contested the allegation that the land 
: a part o 
public way. Even under the old Cr. P a 
when a bona fide claim of title was’ raised 
by an accused contesting a notice under 
8. 133, it was considered the duty of the 
Trying Magistrate not to go further with 
the criminal prosecution but to let the 
matter be decided by a Civil Court, I ma 
ony hele iy ca ea of Queen-Empress - 
ushkali (1) and Emperor v. D ; 
mad (2), ii Nan 
D A. W. N. (1900) 204. 
2) 28 A. 98; A. W. N. 


1905) 202; 2 A, L. 5 
Or. L. J. 517, yi A. L. J. 899; 2 


<. 
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The Or, P. C, has now been amended and 
s. 1894 has been added. The provisions 
of that section were apparently overlooked 
by the learned Magistrate. That section 
provides that when an order is made 
under s. 133 of the Cr. P. C., the Magistrate 
shall, on the appearance before him of the 
person against whom the order is made, 
question him as to whether he denies the 


existence of any public right, etc. Then: 


sub-cl. (2) provides that if in such enquiry 
the Magistrate finds that there is any reli- 
able evidence in support of such denial he 
shall stay proceedings until the matter of 
existence of such right has been decided by 
a competent Civil Court, but if he finds that 
thereis no such evidence he shall proceed as 
laid down in s. 137 or s. 138. This section 
is imperative. It does not authorise a 
Magistrate to look into the question of title 
and decide for himself whether the accus- 
ed's ease isor is not true. All that the 
Magistrate is to see is whether there is 
any reliable evidence in support of such 
denial. If there is some reliable evidence 
in support of the denial then the proceed- 
ings under the Code have to be stayed. 
Inthe present case it is impossible to say 
that there was no bona fide claim put 
forward by accused or that there was no 
reliable evidence in support of his denial. 
The survey maps are apparently very old 
documents and the town area map has been 
recently prepared under the order of the 
Town Area Committee. The applicant also 
apparently had some map on which he was 
relying in support of his denial. 

J am, therefore, of opinion that no order 
under s. 140 should have been passed 
without first proceeding under s. 139A. 
In arecent case decided by Piggott, J., it 
was held that where ina dispute relating 
to a closing of an old drain and the open- 
ing of a new one it was denied that the 
drain was a public one, the procedure 
adopted by the Court below in taking up 


evidence at once unders. 137 and passing - 


an order under s. 140 without proceeding 
under s. 139A was illegal. Iam, therefore, 
of opinion, that the proceedings in this 
case should be stayed until the matter of 
existence of such right has been decided 
by a competent Civil Court. 

S. 8, Revision allowed. 
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LAHORE HIGH COURT. 
CRIMIAL Reviston Oases No, 565 or 1924. 
June 9, 1924 
Present:—Mr, Justice Moti Sagar. 
PARSHOTAM LAL RAJPAL— 
PETITIONER 
versus 
EMPEROR— RESPONDENT. 
| Penal Code (Act XLV of 1860), s.228—Insult or 
interruption to judicial oficer -~Ingredients of offence. 

The chief ingredient of the offence under s. 228, 
Penal Qode, is the intention of the offender, and the 
question is not whether a Judicial Officer felt insulted 
but whether an insult was actually offered and in- 
tended. fp. 699, col. 1.] 

A Judicial Officer is no doubt fully entitled to main- 
tain the dignity of the Court but he should not be 
too sensitive and too ready to take offence where none 
is intended. [ibid.] 


Criminal revision under s. 439, Cr. P. C., 


for revision of an order of the District 


Judge, Multan, dated the 18th February 
1924, affirming that of the Subordinate 
Judge, Fourth Class, Khanewal, District 
Multan, dated the 24th October 1923. 
` Bakhshi Tek Chand and Mr. Balwant Rai, ` 
for the Petitioner. 

Mr. Jat Lal, for the Respondent. 


JUDGMENT.—After carefully going 
through the proceedings of the Court of 
first instance which eventually resulted in 
the conviction of the petitioner, I am of 
opinion that this petition should succeed. 
The petitioner is a Pleader practising at 
Khanewal and the charge against him is 
that he committed contempt of Court 
inasmuch as he was rude to, and used dis- 
courteous language, towards the Subordi- 
nate Judge before whom he was appearing 
in a caseon the 24th October 1923. He 
has been found guilty by the learned Sub- 
ordinate Judge and sentenced to pay a 
fine of Rs. 200 under s. 480, Or. P. ©. The 
convicion and the sentence have been 
upheld on appeal by the learned District 
Judge. 

It appears that on the .24th October 1923, 
a certain case was called up by the Reader 
of the Subordinate Judge. The petitioner, 
who was representing one of the parties in 
that case, appeared and finding the learned 
Subordinate Judge engrossed in some 
other work, waited. Shortly after, the Sub- 
ordinate Judge called up another case. It 
is alleged that the petitioner then got up 
and addressed ihe Court saying that he 
was there for the case previously called 
.and that he had not been told as to what 
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had happened to the same. The Subordi- 
ante Judge. made some suitable reply, 
but itis alleged that the petitioner became 
tude and insolently. demanded “why do 
you (tum) not tell me.” The learned Dis- 
trict Judge has held that save for the use 
of the word “tum” there was nothing in 
what was actually said that amounted to 
contempt of Court. -He has further held 
‘that the use of the expression “tum” was 
a deliberate insult and that the learned 
Subordinate Judge was justified in re- 
senting it. Now, the petitioner denies 
having ever used this expression and it is 
conceded by the learned Government Ad- 
vocate that there is no evidence on the 
record in support of this fact. It has been 
repeatedly held that the chief ingredient 
of the offence contemplated by s. 228 of the 
Indian Penal Oode is the intention of the 
. offender, and that the question is not whe- 
ther a Judicial Officer felt insulted, but 
whether an insult was actually offered and 
intended. In the present case it is clear 
from all the circumstances that no insult 
had been offered, nor was there any inten- 
tion on the part of the petitioner to insult 
orcause interruption tothe learned Sub- 
ordinate Judge. A judicial officer is no 
doubt fully entitled to maintain the dignity 
ofthe Court, but, as often pointed out, he 
should not be too sensitive and too ready 
to take offence where none is intended. 

I accept the application, and setting 
aside the conviction, direct that the fine, if 
realised, be refunded to the petitioner. 

P. L. Conviction set aside. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL Reviston No. 375 or 1925. 
January 25, 1926. 
Prssent:—Mr. Hallifax, A. J. C. 

PAI MAHOMED AND OTHERS—ACOCSED— 
APPLICANTS 


versus 
EMPEROR—Opposits Parry. 

Criminal Procedure Code (Act V of 1898), ss. 342, 
540~Re-examination of prosecution witnesses by Court 
—Accused not re-examined under s. 342—Irregularity, 
whether fatal—Illegality of procedure—Accused not 
prejudiced—Interference in revision, whether permis- 
sible—Failure to examine accused under s. 842—Re- 
trial—Acquittal, whether justifiable, 


PAI MAHOMED V, EMPEROR. 


699 


If prosecution witnesses are recalled for an exe 
amination by the-Court after their examination is 
over, their examination under s. 540 of the Or. P. O. is 
no part of the prosecution case and a Magistrate is 
not bound to examine the accused under s. 342 of 
the Code once again after such examination. 


Mere illegality of the procedure adopted by a Magis- - 


trate is no ground for interference in revision and 
before any revisional action @ould be taken it must at 
least be alleged that the accused has ‘suffered 
a hardship through the illegality. 

A failure to makea final examination of an accused 
at the proper time under s. 342 of the Cr. P. ©. can- 
not result in acquittal and will necessitate a remand 
of the case for’a correction of the error anda re- 
trial from the point at which it occurred. 


Criminal revision against a judgment 
of the Additional Sessions Judge, Bilaspur, 
dated the 11th December 1925, in Criminal 
Appeal No. 238 of 1925. Fa 

Messrs. P. C. Dutt, A. S. Osborne and W. 
Y. Deshmukh, for the Applicants. 


ORDER.—This application is futile 
in more ways than one. After all the 
prosecution witnesses had been examin- 
ed and cross-examined and some of 
them had been re-summoned for further 
cross-examination after being discharged, 
each ofthe accused was fully examined and 
called on to enteron his defence. After 
all the defence evidence had been taken 
and arguments had been heard the case 
is closed for judgment, but in the course 
of writing the judgment the Magistrate 
discovered that two of the witnesses spoke 
of one Chhedias having been assaulted and 
the person to whom they seemed to refer 
had given his name in his deposition as 
Amir-ud-din. He accordingly sent for all 
three of them, and each of them said that 
Chhedi and Amir-ud-din were two names 
of the same person. They were all cross- 
examined on this matter, and then judg- 
ment was delivered. 

It is urged on behalf of the accused per- 
sens that the Magistrate was bound under 
s. 342 of the Or. P. C. to question them all 
generally on the case once again after 


‘the further examination of these three 


witnesses, and his failure to do so vitiates 
the trial. That examination has to be 
made after the witnesses for the prosecu- 
tion have been examined according to s, 
256 of the Cr. P. C. and before the accused 
is called on for his defence. These wit- 
nesses were called and examined under 
s. 540 of the Code, and their examination 
was no more a part of the prosecution 
case, although they were originally wite 


700 


nesses for the prosecution, than their cross- 
examination would be if they had been 
‘summoned at the instance of the accused 
under s. 257. - 

But even if the procedure of the Magis- 
trate had been illegal, before any revisional 
action could be taken, it would have to be 
at least alleged “that the accused had 
suffered sound hardship through that 
illegality, and it is admitted. here that 
the accused had nothing more to say 
about the case generally and did not 
‘even wish to deny the fact that the 
witness Amir-ud-din is also known by 
the name of Chhedi, Further if any ap- 
parent hardship did make revision neces- 
sary, it would go no further than a setting 
aside of the conviction and an order that 
the accused should be questioned gener- 
ally on the case once more and. allowed to 
call witnesses on any new matter that might 
arise in the course of that examination, 
and that a fresh decision should be given, 
which would be the same as that already 
given unless some new matter had been in- 
troduced. 

The taking of the plea in appeal or revi- 
sion that the Magistrate has failed to make 
the final examination of the accused at 
the proper time, as required by s.:342 of 
the Cr. P. C., is due to the very erroneous 
idea that the result of the success of such 
a plea is an acquittal. It can be nothing 
more than a remand of the case for a cor- 
rection of the error and a re-trial from the 
point at which it occurred. The applicaticn 
for revision is rejected. 

G. R. D. Revision rejected. 


LAHORE HIGH COURT. 
MISCELLANEOUS CRIMINAL Casu No. 208 ‘ 
oF 1925, 
February 20, 1926. 

Present:—Sir Shadi Lal, Kr., Chief 

Justice, 
LAKSHMI NARAIN—AcousED— 
PETITIONER 
versus 
Musammat RATNI—-OOMPLAINANT— 


RESPONDENT, 
Government of India Act, 1915, (5 &6 Geo. V, e. 61) 
8. 107—Legal Practitioners Act (XVIII of 1879), s. 14 
—Enquiry into conduct of legal practitioner—High 
Court's powers of superintendence—~Transfer of pro- 
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ceeding—Enquiry by whom to be conducted—Nature 
of For ag as Procedure Code (Act V of 1898), 
s. 526. 7 

The High Court can in the exercise of ifs powers of 
general superintendence under s. 107 of the Govern- 
ment of India Act send for the record of a proceed- 
ing under s. 14 of the Legal Practitioners Act against 
a Pleader and direct a transfer of the proceeding or 
pass any orders as it thinks fit. [p. 701, col. 2.] 

When a misconduct of a legal practitioner is said to 
have taken place in or in relationto a proceeding in 
a Court, an enquiry into that misconduct should be 
toa by the Presiding Officer of that Court. 
ibid. ; 

An enquiry into the conduct of a legal practitioner 
is neither a civil nor a criminal proceeding though 
being penal in its nature it resembles in many respects 
a criminal case. [p. 700, col. 2.] 

Scope of s, 526, Cr. P. C., has now been consider- 
ably enlarged by Act XVIII of 1923, and every case 
tried by a Criminal Court comes within the purview 
of the amended section. [p. 701, col. 1.] 

In the matter of the petition of Madho Ram, 21 A. 
181; A. W. N. (1899) 15; 9 Ind, Dec. (x. s.) 825, Kashi 
Nath v. Emperor, 74 Ind. Cas. 11; 45 A. 676; 21 A. L. 
J. 671; A.I. R. 1924 All. 69, and In re Siddeshwar ` 
Boral, 4 CO. W. N. 36, referred to. r 

In the matter of Janak Kishore, 37 Ind; Cas. 484; L 
P. L. J. 576; 18 Cr. L. J. 132; (1917) Pat. 60, ex- 
plained. 

Petition, under ss. 439 and 561A, Cr. P. 
C., and s. 107, Government of India Act, 
for transfer of the case from the Court of 
the Magistrate, First Class, Ambala Canton- 
ment. 

Mr. M. L. Puri, for the Petitioner. 


Mr. Shamair Chand, for the Respondent. 


ORDER.—The applicant Lala Lakshmi 
Narain Varma, a Pleader, practising at 
Ambala, has been called upon to answer a 
charge of misconduct under s. 14 of the 
Legal Practitioners Act, XVIII of 1879, and 
the ‘question debated before me by the 
learned Counsel for the parties is whether 
the High Court has jurisdiction to make an 
order of transfer with respect to a proceed- 
ing taken under the said Act. There can 
be no doubt that a proceeding under the 
Act is not a civil proceeding, and the pro- 
visions of the C. P. C. are wholly inapplic- 
able to a case of this description. Nor do I 
think that an enquiry into the conduct of a 
Pleader can be treated as a criminal pro- 
ceeding, though being penal in its nature 
it resembles in many respects a criminal 
case. : 

The learned Counsel for the applicant, 
however, invokes s. 526 of Cr. P. C., and 
contends that, as Act XVIII of 1923 has now 
amended the section by omitting the word 
“criminal” which occurred in cl. (ii) of 


sub-s. (4) thereof, the present proceeding 


comes within the ambit of that section. 
There can be no doubt that under the old 
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law there was a conflict of opinion as to 
whether a case under Ch. VIII or under 
s. 145 of the Code could be called a crimi- 
nal case, but all doubt on thie subject has 
now béen set at. rest by deleting the word 
“criminal” from s. 526. The scope of the 
section has now been considerably enlarged 
and every case tried by a Criminal Court 
“comes within the purview of the amended 
section. ‘here is, therefore, considerable 
force in the contention that the present 
enquiry under s. 14 of the Legal Practition- 
ers Act which is being conducted by a 
Magistrate, constitutes a ‘case’ within the 
meaning of the section. 


Without pronouncing, however, a final 
opinion as to the applicability of s. 526 of 
the Cr. P. O., I consider that the High 
Court can, in the exercise of its powers 
of general superintendence under s. 107 of 
the Government of India Act, direct a trans- 
fer of a proceeding taken under the Legal 
Practitioners Act. It has been repeatedly 
held by the Allahabad High Court that 
those powers are extensive enough to 
authorise the High Court in the exercise 


of its discretion to send for the record of ` 


an enquiry conducted by a District Judge 
in order to publish a list of the psrsons 
proved to be touts in accordance with the 
provisions of s. 36 of the Act, and to exa- 
mine such record and thereafter to issue 
such orders or instructions to the District 
Judge as might appear to be proper, vide, 
inter alia, In the matter of the petition of 
Madho Ram (1) and Kashi Nath v. Emperor 
(2). The same view has.been taken by the 
Calcutta High Court in In re Siddeshwar 
Boral (3). The only case bearing upon the 
question of the applicability of s. 107 toa 
proceeding of this character, to which the 
learned Counsel for the respondent: has in- 


vited my attention is the judgment of the ` 


Patna High Court in In the matter of 
Janak Kishore (4) but the report shows 
- that, while the learned Judges discussed 
the scope of the said section, they refrain- 
ed from expressing any opinion as to whe- 
ther the right of general superintendence 
conferred by it would include the making 
of an order for the transfer of a proceed- 


A D 21 A. 181; A. W. N. (1899) 15; 9 Ind. Dec. (N. s.) 


(2) 74 Ind. Cas, 11; 45 A, 676; 21 A. L.J. 671; A. I. 
. R. 1924 All. 69. 

3) 4 0. W, N. 36. 

4) 37 Ind. Cas. 484; 1 P, L. J. 576; 18 Of L.J. 
` 182; (1917) Pat, 60, 
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ing taken under the Legal Practitioners 
Act. 

Ihave examined the language of s. 107 
of the Government of India Act and reach- 
ed the conclusion that the general powers 
of superintendence conferred thereby upon 
the High Court are wide enough to enable 
this Court to send for the record of a pro- 
ceeding under s. 14 of*the Legal Practi- 
tioners Act against a Pleader and to 
pass such orders as it thinks fit. At the 
same time I am of opinion that the jurisdic- 
tion should be exercised cautiously and 
sparingly. In the case before me there are 
very strong grounds for making an order 
of transfer. Not only is the Magistrate 
personally interested in the matter, but the 
misconduct complained of took place in 
relation to an application for transfer pre- 
ferred tothe Additional District Magistrate. 
There can be no doubt that when a mis- 
conduct is said to have taken place in, or in 
relation toa proceeding in a Court, an en- 
quiry into that misconduct should be ċon- 
ducted by the presiding officer of that 
Court. 

For the. aforesaid reasons I transfer the 
case from the Court of Lala Hukam Chand 
to that of the Additional District Magistrate. 

R. L. Case transferred, ` 


MADRAS HIGH COURT. 
ORIMINAL APPEAL No, 336 or 1925, 
November 18,1925. ~ 9 ° 
Present:—Mr. Justice Krishnan. 
Tue PUBLIC PROSECUTOR— 
APPELLANT 


versus 
KALIA PERUMAL NAICKER— 


ACcCUSED—RESPONDENT, 

Madras District Municipalities Act (V of 1920), 
ss. 249, 338, Sch. V (c)—Commission agent for sale of 
grain—License, whether necessary. 

A commission agent who sells other people's grain 
wholesale, not as a mere crier or auctioneer, but being 
treated as the actual seller of the goods, is a person 
who comes within cl. (c) of Sch. V of the Madras 
District Municipalities Act, and has to obtain a license 
therefor under s. 249 of the Act, and in default is 
EEN punishment under s. 338 of the Act. [p. 702, 
col. 1. 

Appeal, under s. 417 of the Or. P. O., 
1898, against the acquittal of the aforesaid 
accused by the Court of the Second Class 
Bench Magistrate, Shevapet, in Summary 
Trial No. 1126 of 1923, 
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The Public Prosecutor, for the Crown, 

Mr. A. K. Balakrishna Menon—Amicus 
Ouria. 

JUDGMENT.—This is an appeal by 
the Government against the acquittal by 
the Bench Magistrate, Shevapet, of the 
counter-petitioner against whom a charge 
had been brought pf failure to take out 
license for selling grain wholesale. Under 
s. 249 of the District Municipalities Act 
(V of 1920) read with Sch. V, cl. (e) of the 
same Act, any person who sells grain whole- 
sale has to obtain license. If he fails to do 
so, he is liable to be punished under s. 338. 
The Bench Magistrate acquitted the ac- 
cused on the ground that he was only 
getting commission for auctioning the 
grain. The question for decision is whe- 
ther he is not even as a commission agent 
a person who sells grain. What he actually 
did was to sell by auction bandy-loads of 
grain wholesale. The grain belonged to 
his customers who sent it to him for sale 
and he affected the sale by auction and 
obtained a remuneration by way of com- 
mission. He is nevertheless the person who 
actually sold the grain. Itis clear, there- 
‘fore, that he is a person who comes within 
cl. (e) of Sch. V and must take out a license. 
It is not a case of a mere crier or auctioneer 
who auctions the goods of another person 
in the latter’s presence and acts as a mere 
agent for the purpose, The accused is, as 
I understand from the records, a commis- 
sion agent, who sells other people's goods, 
and receives renumeration by a commis- 
sion, he being treated as the actual seller 
of the goods. 

In these circumstances the acquittal 
must be set ‘aside and the accused con- 
victed under s. 348 of the District Munici- 
palities Act. He is fined Rs. 5 and will 
undergo simple imprisonment for two days 
in default of payment of the fine. 

VN. V. 


N. H. Acquittal set aside, 


amma, e 


LAHORE HIGH COURT. 
ORIMINAL Revision Permios No, 1849 


OF . 

February 13, 1926.. 
Persent':—Mr. Justice Campbell. 
EMPEROR— PETITIONER 

versus 


FAIZ TALIB—ACOUSED—RESPONDENT, 
Criminal Procedure Code (Act V of 1898), s, 562, 


EMPEROR D. FAIZ TALIB. 


[93 I. ©. 1926]. 
application of—Eacise offences. 

ection 562, Or. P. C., as amended in 1923, covers all 
offences whether they are or are not under the Penal 
Code. But in casgs of offences like those under s. 61, 
Excise Act, the section should not be resorted to. 


Petition for restoration of an order, dated 
23rd July 1925, passed by the Magistrate, 
First Class, Attock at Campbellpur, which 
was modified on appeal by the Sessions 
Judge, Attock at Campbellpur, dated the 
l7to August 1925. : 

Mr. Des Raj Sawhney, Public Prosecutor, 
for the Petitioner. 


Jd UDGMENT.—In this case Faiz Talib 
a sepoy in the Indian Army was found in 
possession of Z seers and 11 chhataks charas 
when travelling by rail in the Attock Dis- 
trict to Delhi. He was tried and convicted of 
an offence under s. 61 of the Excise Act and 
the Magistrate sentenced him toz3 months’ 
rigorous imprisonment believing his story 
that hehad purchased in transborder terri- 
tory a year’s supply of charras for his own 
use. The convict appealed to the learned 
Sessions Judge who upheld the conviction 
but set aside the sentence and released 
the prisoner under s, 562 on his finding 
security for one year. 

The Orown has petitioned for revision on 
the ground that the application of s. 562 
was inappropriate. 

It has been suggested by the learned 
Public Prosecutor that s. 562 was not in- 
tended by the Legislature to be used in 
cases of offences against therevenue. But 
the terms of that section as at present en- 
acted are against such a supposition since 
in its revised form the words “Indian Penal 
Code” have been omitted and presumably 
omitted deliberately. Before the Code was 
amended in 1923 s. 562 was confined to 
offences under the Indian Penal Code. Now, 


‘all offences are within its scope. 


It is further argued that in an offence of 
this character s. 562 should not have been 
resorted to forthe reasons given in Emperor 
v, Sujan Singh (1). I agree with this con- 
tention. As already stated the accused was 
in possession of 2 seers and 11 chataks of 
charas, the limit of private possession being 
3 tolas and his plea that he had secured at 
a small cost a year's supply and, therefore, 
wished to take advantage of the fact does 
not impress me as one showing effective 
cause against the exaction of a substan- 


tive penalty. The learned Public Prosecutor 


(1) 35 Ind. Cas. 486; 19 P. R. 1916 Cr; 41 P. W, R. 
1916 Or.; 144 P, L. R, 1916; 17 Or, L, J. 310, 


x 
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does not press for the sentence of imprison- 
‘ment but I consider that a fine is called for. 
I accept the petition and set aside the 
order of the learned Sessions Judge. The 
conviction is maintained and the convict 
shall pay afineof Rs. 50 or in default under- 
go two months’ rigorous imprisonment. 
R. L. Petition accepted, 





‘BOMBAY HIGH COURT. 
CRIMINAL Rererence No. 73 or 1925, 
December 4, 1925, 
Present:—Mr, Justice Marten and 
Mr. Justice Madgavkar. 
EMPEROR— PROSECUTOR 


versus | 
ACHALDAS JETHAMAL—Accuszp. 

Criminal Procedure Code (Act V of 1898), s. 215— 
Committal order, grounds for—High Court's power 
to quash commitment. 

Where a Magistrate either gives no reasons or gives 
reasons which are bad in law, for committing to the 
Sessions a case which he himself is: competent to try, 
the High Court has jurisdiction to quash the com- 
mittal as bad in law. [p. 708, col. 2.] 

Neither a request by the accused nor the fact that 
the case has created a sensation in a particular 
community is a good ground for committing the 
accused to Sessions. Tibid.] 

[Case-law discussed.] 

Criminal reference made by the Sessions 
Judge, Nasik, 

Mr. B. G. Padhye, for Accused No. 1. 

Mr. &. S. Patkar, Government Pleader, 
for the Crown, 


Mr. D. R. Fatvardhan, for the Complain- 


ant, 
JUDGMENT. 

Marten, J.—It is unnecessary in this 
case to define the reasons for which a Ma- 
gistrate may properly commit a case to the 
Sessions, Nor need we decide which of 
the two conflicting views are correct, name- 
ly, whether a Magistrate's powers of com- 
mittal are confined to cases where he con- 
siders he cannot give an adequate punish- 
ment, or whether he may take into con- 
sideration other grounds such as are enun- 
ciated by Mr. Justice Heaton and Mr. 
Justice Shah in Emperor v. Bhimaji Venkaji 
Nacgir (1) and Emperor v. Nanji Samal 
(2). In either event the Magistrate has to 
state his reasons for committing to the Ses- 
sions a case, which he himself is competent 
to try. There are authorities in this Court 
to show that if he gives no reasons whatever 
as in Emperor v. Nanji Samal (2), or if he 

(1) 44 Ind. Cas, 454; 42 B.172; 20 Bom, L. R. 89; 19 
Or. L. J. 342. 

(2) 21 Ind, Cas, 657; 38 B. 114; 15 Bom, L. R. 999; 
14 Or. L. J. 609, 
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gives reasons which are bad in law as in 
Emperor v. Bhimaji Venkaji Nadgir (1), 
then this Court has jurisdiction to quash 
the committal as being bad in law within 
the meaning ofs. 215, Cr. P. O. In Emperor 
v. Bhimaji Venkaji Nadgir (1) the Magis- 
trate had committed a case at the request 
of the parties and in reljance on a Govern- 
ment Resolution and this Court held that 
those were not reasons which the Magis- 
trate could properly take into consideration. 

Now here the Magistrate has given only 
two reasons, namely first, that he has been 
requested to commit! the case by one of 
the accused; and, secéndly, that according 
to the Pleader for the accused “this case 
has created a sort of sensation in the 
Marwadi community and the amount 
of cheating is large.” As regards the re- 
quest by the accused that is not a ground 
in law for the Magistrate’s order. As 
regards the case creating a sensation in the 
Marwadi community, that also seems to 
us an insufficient ground on which to base 
alegaldiscretion. Similarly too, as regards 
the large amount of rupees, viz. Rs. 4,000, 
of which the accused are alleged to have 
cheated the complainant, that in itself is 
not, in our opinion, a ground for committing 
the case to the Sessions. But for the 
grounds I have mentioned, I gather, that 
the learned Magistrate would have refused 
to commit the case, for he says: “Ordi- 
narily, I might not have been induced to 
grant this request. But coming asit does 
from the accused, I have come to the con- 
clusion that it should be sent to the Sessions 
Court.” 

In the view we take the learned Magis- 
trate misdirected himself on a'point of law 
in exercising his discretion as to whether 
the case should be committed to the Ses- 
sions or not. Consequently in law his order 
is bad and we have jurisdiction to set it 
aside. 

As in our opinion we have that jurisdic- 
tion, we entirely agree with the order of 
reference from the learned Sessions Judge 
of Nasik that this is a case which can pro- 
perly be tried by the Magistrate himself 
and that the Sessions Court ought not to be 
burdened with it. In this respect we may 
draw attention to the observations of Mr. 
Justice Batchelor in Emperor v. Asha Bhatht 
(3), where he says (page 999)*:— 


(3) 21 Ind. Cas. 897; 15 Bom. L. R. 998; 14 Cr. L. d, 
657 
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*Page of 15 Bom. L, Ry dH] 
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“It is for many reasons undesirable in 
practice that our already over-burdened 
Courts of Session should be still further 
burdened with the weight of cases com- 
mitted to them by Magistrates where such 
Magistrates are themselves competent to 
decide the cases and no overriding reasons 
exist for committal to the higher Court.” 
We will accordingly quash the order of 
committal and direct the Magistrate to hear 
and determine the case according to law. 
We understand that Mr. 8. B. Kale has 
been transferred from Jagatpuri. We will 
accordingly leave it to the District Magis- 
trate to say whether the case should be 
finished before Mr. Kale at the Court where 
he now is, or whether it should be transferr- 
ed to Mr. Kale’s successor to be heard at 
atpuri. i 
P ar Avan) J.—The question in this 
reference is the construction of the words 
“on a point of law” in s. 215 of the Cr. P. C. 
As regards committalsin the case of offences 
either exclusively or not at all triable by the 
Court of Session under column 8 of Sch. If 
to the Code, no difficulty arises. But in’ the 
case of offences triable either by the Court 
of Session or by a First Class Magistrate, 
whether an improper exercise of judicial 
discretion in committing is or isnot “a point 
of law,” is a question on which there has 
been some difference of opinion, The 
Madras High Court in Crown Prosecutor v. 
Bhagavathi (4) is in favour of a narrow and 
literal restriction of these words. The same 
view has been taken in a decision of this 
Court in Emperor v. Suleman Ibrahim 
Nakhuda (5). 1f this interpretation is adopt- 
ed, it is difficult to say how any point of 
Jaw can possibly arise in the case of offences 
triable either by a Court of Session or 
Magistrate. I, therefore, agree with the 
broader interpretation of these words con- 
sistently adopted by this Court in a series of 
decisions, King-Emperor v.» Pema Ranchod 
(6), Emperor v. Nanji Samal (2), and 
Emperor v. Bhimaji Venkaji Nadgir (1), 
following a similar view of the Calcutta 
High Court in Queen-Empress v. Kayemullah 
Mandal (7). ; 
In the present case the sensation—real or 
supposed—~in the Marwadi community and 


8 Ind, Cas. 337; 42 M. 83; 35M. L.J. 559; 
asi M. W.N. 870; 19 Or. L. 3.997; 9L. W. 14. 

(5) 10 Ind, Cas. 802; 13 Bom. L. R. 201; 12 Or. L. J. 
56. 

6) 4 Bom, L. Ri 85, 

ah 24 G. 429; 10. W. N 414; 12 Ind Dec, (x. 8.) 984. 
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the large amount of Rs. 4,000, as alleged 
to be the subject of cheating, are not proper 
grounds in the exercise of the judicial dis- 
cretion which the law imposes on a Magis- 
trate before committing a case which the 
Magistrate himself is empowered to dispose 
of, 

I agree, therefore, that the committal 
should be quashed and the case remanded 
to the Magistrate in the terms proposed by 
my learned brother. 


R. L. Committal quashed, 





LAHORE HIGH COURT. 
CRIMINAL Revision Petition No. 36 of 1926, 
February 19, 1926. 

Present :—Mr. Justice Broadway. 

DIP CHAND AND oraeRs—ACCUSED 
— PETITIONERS 
versus 


EMPEROR—RESPONDEST. | 
Sentence—Fine, f 
A fine should not be imposed on an accused person 

which it is wholly impossible for him to pay without 
raining himself and inflicting great hardship on his 
amily. 

Abdulla v. Emperor, TL Ind. Cas. 998; 5 D. L.J. 
271: 24 Cr. L. J, 278; A. I R. 1924 Lah. 81, followed. 

Petition for revision of an order of 
the Sessions Judge, Karnal, dated the 2lst 
November 1925. f 

Mr. Shamair Chand, for the Petitioners. 

JUDGMENT.—The only point for con- 
sideration in this revision is whether the 
fines are excessive. Ofthe five petitioners 
four have been sentenced to pay Rs.,300 
each and the fifth Risala Rs. 100. 

It has been urged that the fines are 
beyond the means of the petitioners and 
Abdulla v. Emperor (1) has been cited in 
support of the proposition that a fine should 
not be imposed on an accused person which 
it is wholly impossible for him to pay 
without ruining himself and inflicting 
great hardship on his family. 

In inflicting a fine I consider the possibil- 
ity of payment should be bornein mind, 
I, therefore, reduce the fine in each of the 
cases as under :— 


wid Chand 

illa 

Ram Sarup and Rs. 100 each. 
Shib Lal 

Risala to .. Rs. 50. 


R. L. Fine reduced, 
(J) 71 Ind. Cas. 998; 5 L L. J. 271; 24 Or. L. J. 278; 
A; I. R, 1924 Lah, 81, 4 
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MADRAS HIGH COURT. 
Aprrsats Nos. 199 Tro 201, 248, 333 
AND 334 oF 1919. 

January 21, 1924. 
Present:—Sir Charles Gordon Spencer, 
_Kr., Officiating Chief Justice, and 
Mr, Justice Kumaraswami Sastri. 

IN AprgaL No. 199 or 1929. 

H. H. SRI SAHU (CHATRAPATD 
MAHARAJA, MAHARAJA oF 
KOLHAPUR, (DIED) AND aANOTHER— 

Derenpanr No, L5 AND HIS LEGAL ` 
REPRESENTATIVE—APPELLANTS 
versus 
M. R. Ry. S. SUNDARAM IYER, 
RECEIVER AND MANAGER, PALAOE 
Estate, TANJORE AND OTHERS— 
PLAINTIFYS AND Derenpan1s Nos. 1, 2, 4 
TO 11, 24 AND LEGAL REPRESENTATIVES 
oF DEFENDANTS Nos. 7 anu 5. 


— RESPONDENTS. i 

Hindu Law—Mayukha—-Sudras—Sword-marriage, 
validity of—Cohabitation—Presumption—Adoption by 
wilow—Authority of husband, whether necessary— 
Consent of Sapindas~—Succession—Adopted son— 
Illegitimate sons—Tanjore Raj—Ischeat—Re-grant, 
construction of— Widow's estate, whether can be con- 
ferred by grant—Personal law, applicability of— 
Migration, effect of—Hvidence—Witness, death of, 
before cross-examination—Statement, whether ddmis- 
sible. 

Sivaji, the last Raja of Tanjore, died in 1855, 
leaving him surviving 16 Ranis married according 
to Hindu ritual, two legitimate daughters, a mother, 
40 “sword-wives” and 17 children begotten of the 
latter, six of these children being males. Thereupon 
the East India Company declared the dignity of Raja 
of Tanjore to be extinct and the Raj to have lapsed 
to the British Government, as the Raja died “without 
leaving a son by birth or adoption” and took posses- 
sion of the Fort of Tanjore and the lands held by 
the late Raja or upon demise from him. The elder 
daughter of the Raja died in 1856. K, the senior 
surviving Rani, filed a Bill on the Equity Side of the 
Supreme Court of Madras against the East India 
Company and succeeded in oblaining a decree declar- 
ing her to be entitled to the estate of her deceased 
husband and declaring the Company to be trustees of 
the property taken possession of by their servants and 
directing an account to be furnished. The case went 
on appeal to the Privy Council and the Judicial Com- 
mittes reversed the above decision on the ground that 
the scizure of the properly was an exercise of sove- 
reign power effected at the arbitrary discretion of the 
Company by the aid of military force and that the 
act so done with its consequences was an act of 
State over which the Supreme Court of Madras had 
no jurisdiction. The Government, nevertheless, treat- 
ed the case as one of lapse by escheat and regarded 
the Raj as merged in the Government which had 
become the Rajas residuary heir. The kanis then 
petitioned Parliament, as a result of which the 
Government relinquished the estate of the late Raja 
(put not the dignity of the Raj) by an order dated 

lst August 181 2 which wound up as follows :— 


“The estate will, therefore, ke made cver to the 
senior widow who will have the mapegement and 
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control of the property, and it will be her duty to 

provide in a suitable manner for the participative 
enjoyment of the estate in question by the other 
widows—her co-heira. On the death of the last 
surviving widow, the daughter of the late Raja, or 
failing her, the next heirs of the late Raja, if any, 
will. inherit the properly." This order was duly 
carried out by the officers of Government and 
the private personal property of the Raja was 
made over to the senfor widow X. In 1863 in 
spite of the protests of the other widows and of 
the Raja’s surviving daughter, but with the consent 
of the Raja's mother K adopted one R, the Raja's 
sister's grandson, whom the Raja was said to have 
designated for adoption when he found himself with- 
out a son by any of his Ranis and who performed 
the Raja's obsequies and the obsequies of the 
Ranis. Shortly after K transferred to R all the 
properties which she had got through the grant 
of 21st August 1862. The Government, however, 
refused to recognise the adoption. In 1864 the 
Raja's mother died. In 1866 two of the junior 
Ranis filed a suit against Kand the adopted son 
for their shares of the moveable property of their 
late husband and of the proceeds of the immoreable 
property on the strength ofa private agreement and 
for a declaration that the adoption ‚was invalid and 
for the appointment of a permanent Receiver to 
manage the property during K's lifetime. The suit 
went up in appeal to the Madras High Court where 
it was held that R*could not maintain any claim by 
reason of his adoption, even if it was valid, as owing 
to the break between the Raja’s death and the re- 
grant to the widows the property did not davolva 
upon him directly from his adoptive father, that the 
transfer from his adoptive mother was invalid and 
that the plaintiffs could not enforce a partition, see- 
ing that all the widows were possessed of a joint 
estate for their respective lives with rights of survivor- 
ship, that K was not fit to be entrusted with the 
management of the estate and that a Receiver should 
be appointed to manage it during the lifetime of 
the widows. The Court Receiver thereupon took 
over the management of the estate. The Raja's second 
daughter died in 1885, leaving her surviving an 
adopted son S, who in turn died in 1891, and the 
third defendant claimed to be his adopted son. R 
died in 1904 leaving two sons, the first and second 
defendants. The last surviving Rani died in 1912, 
and thereupon the Receiver instituted this inter~ 
pleader suit impleading as defendants the sons of R, 
the alleged adopted son of S, the late Raja's sons 
by his sword-wives and their sone, and all other 
persons who could by any possibility have put 
forward a claim to a share in the late Raja's estate 
for the purpose of determining as to who was entitled 
to such estate: - 


Held, (1) that Shivaji the last Raja of Tanjore was 
a sudra; |p. 712, col. 2.) 

(2) that the institution of "sword-marriage" was 
peculiar to the kshatriyas and was not recognised as 
a valid marriage among sudras; [p. 721, col. 1.1" 

(3) that the “sword-wives” of the late Raja had no 
higher status than that of permanent concubines, and 
that their issue were, consequently, illegitimate ; 
libid. 
| (4) e the title of the heirs of the late Raja to 
the estate must depend upon the terms of the re- 
grant of 1862 ; [p. 711, col. 2.] ` 

(5) that by the terms of the grant of 1862, the Ranis 
got the gift of a life-estate very much resemblin 
the ordinary estate of 8 Hindu widow and with all 
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the incidents of a Hindu widow's estate, except the 
liability tobe divested of that estate by an adopted 
son; [p. 714, col. 2.] j 

(6) that the expression “failing herin the grant 
referring to the Raja's daughter did not mean “failing 
her and her heirs” ; [p. 750, col. 2; p. 751, col. 1.] 

(7) that as the daughter's heirs were not expressly 
mentioned in the grant and as the daughter's interest 
‘was contingent or, if vested, was liable to be divested 


by her death before the succession fell in, the estate , 


never vested in the daughter's heirs and the daughter, 
who by the terms of the grant herself got nothing if 
she predeceased the widows, could not transmit a 
full estate to her heirs before the succession opened ; 
[p. 713, col. 2.) 

(8) that the expression “the next heirs of the late 
Raja” in the grant indicated not the heirs who, under 
the Hindu Law would succeed next after the widows 
and daughter, but the nearest heirs of the late Raja, 
under that law, who should be in existence after the 
death of the widows and the daughter ; [p. 751, col. 1.] 


(9) that the terms of the grant did not negative 
the right of an after-adopted son and his descendants 
and of the illegitimate sons and their descendents to 
succeed to the estate but that such right was postpor~ 
ed till after the death of the widows and the daughter; 
[p. 715, col 1.] 

(10) that the late Raja's family having originally 
migrated to Tanjore from Satara, and not having been 
shown to have adopted the law prevailing in their 
new domicile, were governed by the Hindu Law 
prevailing at the time of their migration in Satara, 

_ which was the law of the Mayukha; [p. £07, col. 1.] 


(11) that K had, therefore, the power to make an 
adoption tothe Raja even in the absence of an 
express authority from the Raja to that effect and the 
consent of his sapindas, unless she had been expressly 
prohibited by the Raja from making an adoption; 
{p. 807, cols. 1 & 2.) | 

(12) that even if the consent of the Raja's sapindas 
‘vas necessary foran adoption by K, the consent of 
the Raja's mother was sufficient to validate an adop- 
tion ; [p. 806, col. 2. A 

‘(18) that the existence of the Raja's illegitimate 
sons was no bar to the adoption of R by K; [p. 729, 


col. 2. 

Ghat, therefore, R's adoption by K was valid 
and R was entitled to succeed to the Raja's estate as 
an adopted son ; [p. 810, col. 1.] . 

(15) that the rights of an .adopted son, if any, 
having been expressly postponed till after the death 
of the widows and daughter, R’s claim to succeed to 
‘the estate was not barred by limitation, especially 
as the Receiver's possession must be regarded as 
having been on behalf of the rightful heirs of the 
Raja ; |p. 811, col. 2.] 

(16) that the Raja's heirs being R and six illegiti- 
mate sons, each illegitimate son was entitled to one- 
half the share ofa -legitimate son, and that thus R 
was entitled to 4,7ths of the estate and the illegi- 
timate sons were entitled to 3,7ths of it; [p. 732, col. 1; 
p. 824, col, 1.] if 

(17) that among the illegitimate sons and their 
descendants the rule of succession was per stirpes. 
[p. 782, col. 2; p. 828, col, 2.] 

Per Spencer, Offg. C..J—A Hindu widow in the 
Bombay Presidency may adopta son even without 
- the authority of her husband or kinsmen provided 
that her husband has not prohibited it and provided 
that ehe does the act from spiritual motives. If the 
widow's act cam ke referred to proper religious 
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motives, the Court ought to presume that she was 
influenced by rgligious-motives and not by mere 
caprice. [p.727, col. 1; p. 728, col. 1.] 

The personal law ofa migrating family will govern 

them in their new domicile if it was the personal law 
at the time of migration and provided that they have 
not renounced the law of the province from which 
they have migrated. [p. 727, col. 1.] 
_ Courts will not try questions of title as to future 
interests when neither claimant has a ght to present 
possession, especially questions of title which may 
never arise, [p. 730, col. 2.] x 


Where there is no evidence available of an alleged 


-adoption beyond the fact that the person claiming as 


an adopted son was recognised assuch, the Court 
may accept the adoption as proved, but where the 
adoption is challenged and there is an attempt to 
prove by direct evidence how and when the adoption 
was made, the onus being upon the claimant, and he 
fails to prove the fact, he must abids by the con- 
sequences. [p. 734, col. 1.] 

Per Kumaraswami Sastri, J--There is nothing 
illegalin an estate analogous toa Hindu widow's 
estate being granted to one person anda gift over 
being made to other persons. [p. 752, col. 2.] 

There is nothing in law to prevent a person taking 
as heir ‘of the testator or donor by virtue of his 
satisfying the requirements in an ultimate bequest, 
even though he may be excluded either expressly or 
by the terms of the grant from taking undera prior 
clause. [p. 754, col. 1.} 


Though where nothing more is known than that 
persons have been living together as husband and 
wife and treated as such by the community for a long 
series of years, presumption of marriage may, if 
nothing more appear, be drawn, the presumption will 
be considerably weakened and it will be altogether 
rebutted where facts are shown which make it more 
consistent with continued concubinage than with legal 
marriage. [p. 773, col. 1.] 

Where a person takes a boy from his natural father 
and brings him up in his own house, there being a 
giving and taking of the boy witha view toa future | 
adoption, and the actual ceremony is performed by 
the widow of such person after his death, the 
adoption may be supported on the ground of implied 
authority to adopt. |p. 805, col. 2.] 


In the Mahratta country of the Bombay Presidency 
a Hindu widow whose husband does not expressly 
forbid her to adopt a son to him, has power to do 
so without the consent of her husband's: kinsmen 
whether or not her husband's estate is vested in her 
and whether or not he died separated, [p. 807, col, 


The texts of the Hindu Law as toa sonless man 
adopting mean a man who has no son capable of 

rforming the necessary ceremonies prescribed by 
Hindu Sastras for the welfare of the adopting father’s 
soul and his salvation. [p. 813, col. 1.] 


The existence, therefore, of illegitimate sons or 
“inferior” sons who are not capable of performing the 
funeral ceremonies cf their father, is no bar to an 
adoption. [p. 812, col. 2.] ; ; 

The rights of an adopted son, unless curtailed by 
express texts, are in every respect the seme as these 
of a natural-born son, and an adoption, so far asthe 
continuity of the time of inheritance is concerned, 
has a retrospective effect. [p. 824, col. 2.] 

In the case of a ccmyetiticn betweenan adopted 
son and illegitimate scns the proper course is to 
assume the adopted ecn tobe in the same positicn 
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as a natural-born son, imagine the illegitimate sons 
to bo legitimate, assume that they can co-exist with 
the legitimate sons, see what shares they would get 
on that footing, and give the illegitimate sons one- 
half of it. [p. 824, col. 2.) 

Where a witness dies after his examination-in- 
chief but before his cross-examination, his evidence is 
admissible but the weight to be attached to such evi- 


dence would depend upon the circumstances of each - 


case, [p. 757, col. 2.] 


Appeals from a decree of the Subordi- 
nate Judge, Tanjore, in -Original Suit 
No. 26 of 1912. 


Mr. Nugent Grant (with him Messrs. S. 
Varada Acharya and K. S. Champakesa 
Ayyangar), for the Appellants in Appeal 
No. 199 of 1919. : 


Mr. T. R. Ramachandra Ayyar (with him 
Messrs. C. Krishnaswami Rao, A. V. Viswa- 
natha Sastri and A. Raghunatha Rao), for 
Defendant No. 1. 


Mr. K. Rajah Iyer (with him Messrs A. 
Duruiswami Ayyar and Nanabhai Davay), 
for Defendant No. 3. 


Mr. A. Krishnaswami Ayyar (with him 
Messrs M. Patanjali Sastri, K. Balasubrah- 
manya Ayyar, P. S. Chandrasekhara Ayyar, 
V.Govindaraja Acharya, and K. Krishna- 
swami Ayyangar), for Defendants Nos. 4 
and 6 to 11. 


Mr. T. L. Venkatarama Ayyar, for 
Defendant No. 5. - 


Mr. K. S. Venkataramani, for Defendant 
No. 14. 


JUDGMENT. 


Spencer, Offg. C. J.—In A. D. 1674 
during the reign of the great Moghul 
Emperor Aurangzeb, Ekoji alias Venkaji 
took Tanjore from its Nayak Rulers without 
firing a shot. This Mahratta General wag 
the son of Shahji who had attained military 
distinction under the independent Muham- 
madan States of Ahmednugger and Bijapur 
and in the course of one of his military 
expeditions had levied acontribution from 
the Nayak Chiefs of Tanjore and Madura 
in the South Carnatic country. 

Ekoji's grandfather _was Malloji, a 
Mahratta of the Bhonsle family, who dis- 
tinguished himself under Jadava or Jadow 
Rao, a Mahratta Chiefin the service of the 
Ahmednugger Government, and won the 
hand of his daughter Jiji Bai for his elder 
son Shahji. Shahjiby his first wife’ Jiji 
Bai was the father of the famous Sivaji 
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who founded the Mahratta Empire in the 
Decedin in the 17th century, and by his 
second wife Tukka Bai daughter of Mahratta 
parents with the surname of Mohitai, was 
the father of Ekoji, the founder of the Mah- 
ratta dynasty in Tanjore. When Shabji 
diedfrom a fallin the hunting field, Ekoji 
performed his funeral rites and was con- 
firmed by the Bijapur Government in the 
enjoyment of the fiefs of Bangalore and 
Tanjore. In 1677 the forces of Hkoji and 
those of his half brother Sivajicame into 
conflict but by a compromise the former 
was allowed to retain Tanjore. In 1680 
Sivaji got Tanjore and other territories 
ceded to him by the Bijapur Government, 
but inthe same year Sivaji died and Itkoji 
retained his hold on Tanjore. 

Ekoji died in 1686 or 1687 leaving 3 sons, 
Shahji II, Sarabhoji, and Tukkoji who each 
in turn succeeded tothe Raj. During the 
reign of the first named, there were two 
invasions led by Generals of the Moghul 
Emperor and considerable sums were levied 


from Tanjore as indemnity coupled with ` 


a promise to pay annual tribute to Delhi, 
After Tukkoji died in 1735, his legitimate 
son Baba reigned for about a year, and then 
was succeeded by his widow Sujana Bai 
whose regency only lasted for a short period. 
Two years of revolution followed. A pre- 
tender known as Savai Shahji or Natturaja 
which signifies in Tamil “Jungle King,” 
usurped the throne with the aid of a Muham- 
madan commander of the Fort named Said. 
The usurper was assassinated, and the 
principal men in the State assisted by Said 
“the King maker” first put Saiyaji, the 
second legitimate son of Tukkoji on the 
musnud and .secondly Pratapa Singh, the 


son of Tukkoji by hissword-wife Annapurni, | 


Pratapa Singh’s first act was to have Said 
put to death, He ruled for 24 years and 
during his reign his forces came into conflict 
with the army of Mahomed Ali, the Nawab 
of Arcot, and with the troops of ‘the East 
India Company sent to aid the deposed 
Saiyaji, and with the French under Lally. 
In 1762 by the intervention of the British 
a treaty was concluded under which the 
Raja of Tanjore agreed to pay tribute. 
to the Nawab at the rate of 4 lakhs of 
rupees annually. Pratapa Singh died in 
1763 and was succeeded by his son Tulsaji, 
In 1771 and 1773 Tanjore territory was 
twice invaded by the British from Triehi- 
nopoly. On the second occasion the Fort 
was taken and the Raja and his family wera 


ae 
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-made prisoners, but in 1776 under the 


orders of the Court of Directors he was 
restored to all his territories and became an 
ally of the British under a treaty by which 
he had to pay an annual subsidy of 14 lakhs 
of rupees and his State became a Protected 
State under the,Company's Government. 
On Tulsaji’s death without issue in 1787 his 
half brother Amar Singh, son of Pratapa 
Siogh by asword-wife, succeeded and con- 
cluded two treaties with the British in 1787 
and 1792, but he was deposed in 1798 in 
favour of Serfoji, an adopted son of Tulsaji 
whose tutor and guardian Mr. Swartz of 


-the Danish Mission was able to satisfy 


the Court of Directors 
155 through a memorial* pre- 

sented to the Governor- 
General Lord Cornwallis that the verdict of 
the Pandits which had previously been 
pronounced against the adoption was errone- 
ous in law and had been obtained by 
corrupt means, 


*Exhibits A- 
and 456. 


In 1799 Serfoji resigned the Govern- 
ment of the country into the hands of the 
Company, and Tanjore then became a British 
District with the exception of the Fort of 
Tanjore and some villages and lands which 
constituted his Mokhasa or private property 
and are the subject of the present litigation. 


“In addition to these he agreed to receive 


34 lakhs of rupees and 1/5th of the net 
revenues of the country while the Company 
took the other 4/5ths. In 1832 Serfoji died 
and was succeeded by his only son Sivaji the 
last Raja of Tanjore. Sivaji married 3 daugh- 
ters of his sisters. Two of these wives prede- 
ceased him. To the elder Rani Sydamba 
Bai were born two daughters Rajes Bai and 


. Muktamba Bai who both in turn were marri- 


ed tothe same man—Sakharam Saheb. The 


- Raja's second wife Kamakshi Bai survived 


him and died in 1892. In 1852 in his 
desperate anxiety to get an Leir, he married 
17 women in two batches of 9 and 8 on one 
day (July 18th, 1852). When His Highness 
Maharaja Sivaji died on October 29th, 1855, 
he left 16 Ranis, two legitimate daughters, 
a mother, 60 women living in a seraglio 
called the Mangala Vilas, of whom 40 
aspired tobe called sword-wives in distinc- 
tion to the dancing girls who were ordinary 
concubines, and 17 natural children be- 
gotten by the Raja through sword-wives, 
six of these children being males. There 
were also the remnants of Serfoji’s seraglio 
called the Kalyana Mahal. Upon the Resid- 
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ent, Mr. Forbes, reporting the death of the 
Rajaand puttiag forward the claim of his 
younger daughter to be his successor and 
upon the Government expressing a decided 
and unanimous opinion that there being 
no male heir there was no legitimate 
claimant to the Raj, ne ear a a 

es in a despatch of April 16th, 
Persie z CS 1856, agreeing with- the 
ii. : PRBS opinions of the Govern- 
| . ment of Madras and the 
Government of India, declared the dignity 
of Raja of Tanjore to be extinct and the 
Raj to have lapsed to the British Govern- 
ment, as the Raja died ‘without leaving a 
son by birth or adoption” and his father 
Serfoji was only an adopted son. On 
October 18th of the. same year Mr» Forbes, 
in his new capacity of Commissioner, teok 
possession ofthe Fort of Tanjore and the 
lands held by the late Raja or upon demise 
from him. 


Thereafter Kamakshi Bai assenior surviv- 
ing Rani filed a Bill on the Equity Side of 
this Court againstthe East India Company 
and succeeded in obtaining a decree 
declaring her to be entitled to the estate of 
her deceased husband and declaraing the 
Company to be trustees of the property 
taken possession of by their servants and 
directing an account tobe furnished. The 
case went on appealto the Privy Council 


. (the Secretary of State in Council of India 


taking the place of the East India Company) 
and the Judicial Committee in Secretary 
of State v. Kamachee Boye Sahaba (1) revers- 
ed the above decision on the ground that 
the seizure of the property was an exercise 
of sovereign power effected at the arbit- 
rary discretion of the Company by the 
aid of military force and that the act so 
done with its consequences was an ach of ` 
State over which the Supreme Court of 
Madras had no jurisdiction. On the 
plaintiff's Bill being thus dismissed, Sir 
Charles Trevelyan, President of the Council, 
in-spite of the opinion of the Judicial 
Committee to the contrary [vide Secretary 
of Stute v. Kamachee Boye Sahaba (1)] decid- 
ed to treat the case as one of lapse by 
escheat, and to instruct the Madras Govern- 
ment to that effect. The Madras Govern- 
ment accordingly regarded the Raj as 
merged in the Government which had be- 


(1) 7 M.I. A. 476 at pp. 532, 541; 13 Moo. P. O, 22; 7 
W, R. (Eng.) "729; 4 W. R. P. C. 42; 1 Buth. P.O, J, 
878; 1 Bar, P, O, J. 684; 19 E. R, 388; 132 R; R, 7, 
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come the Raja's residuary heir discharg- 
“ing his obligations, and proceeded to 
work outa scale ‘of pensions for the main- 
ads tenance of the late Raja's 
*Eixhibit K-12, 


backsd by a large amount of public 
sympathy, did not sit quiet under this 
disposition of their fortunes, They enlisted 
the services of Mr. John Bruce Norton, 
then Government Pleader of the Supreme 
Court on leave who drafted for them what 
is termed in Jijoyiamba Bayi Saiba v. 
Kamakshi Bayi Saiba (2) a “forcible 
memorial” and himself proceeded to Eng- 
land in 1860 in order to rouse the British 
public to an appreciation of the injustice 
done by the act of confiscating the property 
of anindependent Prince who had always 
been faithful to the British, and to induce 
Parliament to interfere in their favour and 
get the estate restored tothe family. Mr. 
Norton’s appeal evoked a remarkable re- 
sponse and on June 23rd,- 1862, Colonel 
Durand, Secretary to the Government of 
India, announced Lord Canning's sanction 
to the relinquishment of the whole of the 
lands in favour of the heirs of the late 
Raja, since the plea in equity and policy for 
PENUH treating them as the pri- 
f Exhibit A-37. vate property of the Raja 
was so strong that it commanded the 
unanimous support of the members of the 
Madras Government.” 


On 2lst August .1862, an order of the 
Governor in Council was issued by the 
Madras Government declaring the manner 
in which this relinguishment was to be 
effected. By this time Rajes Bai, the elder 
daughter of Sivaji, had died on December 
26th, 1856, and her husband Sakharam had 
married his deceased wife’s sister Muktamba 
Bai, the Raja’s second daughter, in February 

; af 1860. This all important 

} Exhibit A46. order f sets out that the 
Government having consulted the opinion 
of the two Pundits of the Sudder Court in 
order to ascertain what were the respective 
rights of the Raja's widows and of his 
daughter according to Hindu Law, concur- 
red with the opinion of the junior Pundit, 
which was in accordance with the principles 
of Hindu Law as expounded by the Sudder 
Court and the Privy Council, namely, that 
the senior widow was entitled to manage 
the property during her lifetime being at 


(2) 3 M, H. O. R. 424 at p. 444. 
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the same time responsible for the maintens 
ance ofthe other widows, The Government 
Order then proceeds to declare— 

“The estate will, therefore, be made over 
to the senior widow who will- have the 
management and control of the property, 
and it will be her duty to provide in a suit- 
able manner for the participative enjoy- 
ment of the estate in question by the 
other widows-—her co-heivs. On the death: 
of the last surviving widow, the daughter 
of the late Raja, or failing her, the next 
heirs of the late Raja, if any, will inherit 
the property.” 


This order was duly carried out by the 
officers of Government and the private 
personal property of the Raja was made 
over to the senior widow, Kamakshi Bai, 
but there wasno restoration of the dignity 
of the Raj, 


On July Ist, 1863, acting on the advice’ 
of Mr. Norton and in spite of the protests 
of other widows and of the Princess Muk- 
tamba Bai, Kamakshi Bai adopted Rajaram 
Ingle alias Serfoji, the late Raja's sister’s 
grandson, whom the Raja was said to have 
designated for adoption when he found 
himself without a son by any of his Ranis 
and who performed the Raja's obsequies 
and the obsequies of the Ranis. The Govern- 


_ment of Madras, as advised by the Govern- 


ment Agent, when informed of the fact, 
took no official notice of it but directed the 
Government Agent to impress on Kamakshi 
Bai as senior widow her responsibility to 
the other widows and to the late Raja's 
daughter “who would inherit the whole 
property in the event of her surviving the 
widows,” Kamakshi Bai, besides adopting 
Rajaram, transferred to him all the pro- 
perties which she had got through the grant 
of August 21st, 1862, and enjoined the 
estate servants to take orders from him, 
styling him aria Maharaja.* | When, 
Py owever, she and Rajaram 
aag eis 4-81, memorialized the Gover 
; i nor of Madras and the 
Secretary of State Bar a the adop- 
ni tion;f the former declared 
t Exhibits A-134 his intention of declining 
and A-135. 5 
to hold any communica- 
tion with any one but Kamakshi Bai on the 
subject of the ashe ou ae family of the 
Me ate Raja,f and the latter, 
ca Exhibits B-153 while approving of the 
' course adopted, observed 
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“The validity of the alleged adoption by her 
as regards private property is a matter for 
ae ` the Civil Courts."* The 

* Exhibit A-136. Government of India also 


declined to interfere with the orders passed 


by the Madras Govern- 
f Exhibit B60. pent 


The next thing that happened was that 
two of the junior Ranis filed asuit (Original 


Buit No. 16 of 1866) in the Civil Court of. 


Tanjore against Kamakshi Bai and the ad- 
optedson for their shares of the moveable 
property of their late husband and of the 
proceeds of the immoveable property on the 
strength of a private agreement and for a 
declaration that the adoption was invalid 
and for the appointment of a permanent 
Receiver to manage the property during 
Kamakshi Bai's lifetime. The Civil Judge 
(Mr. Davidson) refused the relief by way of 
a division of property but made an order 
for the appointment of a Receiver, while 
holding that the validity of the adoption 
of the 14th defendant had not been 
established and that the Ist defendant 
Kamakshi Bai was totally unfit to be en- 
trusted with the management of the estate. 
He had previously in an order in miscel- 
laneous. proceedings held that the transfer 
of property from lst to 14th defendant 
was ultra vires and not bona fide. From 
this decision the plaintiffs appealed, and 
Kamakshi Bai and Rajaram preferred a 
cross-appeal which was dismissed for non- 
payment of the Court-fees. 

The appeal was heard by Scotland, C. J., 
and Ellis, J., and is reported as Jijoyiamba 


Bayi Saiba v. Kamakshi Bayi Saiba (2). - 


Those very learned Judges decided that 
Rajaram could not maintain auy claim by 
reason of his adoption, even if.it was valid, 
as owing to the break between the Raja’s 
death and the re-grant to the widows the 
property did not devolve upon him directly 
from his adoptive father, that the transfer 
from his adoptive mother was invalid and 
that the plaintiffs could not enforce a par- 
tition, seeing that all tue widows were 
possessed of a-joint estate for their respect- 
ive lives with rights of survivorship, that 
the lst defendant was not fit to be en- 
trusted with the management of the estate 
and that a Receiver and Manager (pre- 
ferably the Collector) should be appointed 
to manage it during the lives of the widows 
or until the Civil Court considered the 
appointment to be no longer necersiry. 
These directions were carried out, The 
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Collector managed the estate for a time until 
a Court Receiver under the Superintend- 
ence of the District Judge was appoint- 
ed, . It is to-day in the management of the 
Court Receiver, though there have been 
changes from time to time in the personnel 
of the office, Rajaram alias Serfoji after 
the decision in Jijoyiamba Bayi Saiba v, 
Kamakshi Bayi Saiba (2) never during his 
lifetime filed a suit for a declaration that 
his adoption was valid, but in a petition 
for a Succession Certificate to collect the 
debts of one of the junior widows who died 
on March 29th, 1881, his adoption was put 
in issue and it was held by the District 
Judge (Mr. PRR in 1$&3 that there had 
Bhs a een no valid adoption.* 
* Exhibit B-37. Hig appeal to ihe’ High 
Court was also dismissed [vide Surfoji v. 
Kamakshiamba (3)]. His sons are the first 
and second defendants in this suit. The 
Raja's second daughter Muktamba Bai 
died of smallpox on January 31st, 1885, 
when she was 88 or 39. She had one son 
and two daughters who predeceased her. In 
184 her husband adopted a son named 
Sambu Singh who died in 1891, and the 
8rd defendant claims to be the adopted 
son of that adopted son. Avu Sahela, the 
mother of the Raja, died on June 2st, 1864. 
The widows of the Raja died off one by one 
and the last Rani Jijamba Bai died on May 
3rd, 1912, having outlived her husband by 
564 years. _Thereupon the Receiver on July 
8th, 1912, instituted this-interpleader suit 
to decide who was entitled to take the 
estate, making the adopted son's sons, the 
daughter's adopted grandchild, the sons 
and grandsons of the Raja by his sword- 
wives, distant agnates including the Maha- 
raja of Kolhapur, the descendants of the 
last ruler of Satara and of the Patel of 
Jinti, and remote Bandhus, in fact all pos- 
sible claimants, parties to the suit, The 
trial commenced on July 2nd, 1917, before 
the Subordinate Judge, Tanjore, and judg- 
ment was pronounced on July Ist, 1918, 
after voluminous evidence had been record- 
ed and innumerable exhibits admitted. At 
the hearing of these appeals against the 
Subordinate Judge’s decree, out of 73 issues 
the following are the principal questions 
which have come to be decided:— 


(1) On the death of the last surviving 
widow which of the defendants are “the 


(3) 7 M. 452; 2 Ind. Dec. (N. s.) 899 
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next heirs of the late Raja” specified in the 
Government grant of 1862 ? 

(2) On the true construction of the grant, 
are the sons of the subsequently adopted 
son, the grandchild by adoption of the 
Raja's daughter, and the children and 
grandchildren of the Raja by sword-wives 
excluded from inheritance ? 

(3) What is the status of the Raja's offs- 
pring by sword-wife mothers in this family? 
Are they legitimate or illegitimate? Are 
sword-wives a species of inferior wives or 
a kind of superconcubines ? 


- (4) Are the Kolhapur and Satara branches 
of the family liable to be excluded from 
inheritance by reason of the bar sinister 
caused by the late Tanjore Raja’s great- 
grandfather Pratapa Singh having been 
begotten by his father Tukkoji through a 
sword wife Annapurni ? 

(5) Is the family, to which the late Raja 
of Tanjore belonged, a family of Kshatriyas 
or Sudras ? 

(6) Was the adoption of the father of 
defendants Nos. 1 and 2 by the senior Rani 
Kamakshi Baivalid as having been made 
with the authority of her deceased husband, 
or with the consent of kindred, or by her 
own act ‘without any authority according 
to the personal law of the Mahratta family 
to which she and he belonged? 

(7) Whatis the law of adoption appli- 
cable to this family? 

(8) Is the adoption of the father of defend- 
ants Nos, land 2invalid by reason either 
(1) of the senior widow's power to adopt 
having been exhausted by the act of State 
in annexing the Raj or (2) by the adepted 
son's failure to establish his adoption in a 
Court of Law within 12 years of the act 
of adoption ? 

(9) Has the 14th defendant established 
his collateral relationship through Ramraja 
in the branch of the family which sprang 
from Sivajithe Great? 

(10) What shares are the Mangala Vilas 
defendants (i. e., the sons of sword-wives 
and their sons) entitled to take in the per- 
sonal property of the late Raja ? 


(11) Of the daughter's adopted son's ad- 
opted son (8rd defendant) and the late 
Raja's sister's grandson which is the near- 
est Bandhu ? 

(12) Is the 3rd defendant the validly 
adopted son of Sambu, and is Sambu the 
validly adopted son of the Princess 
Muktamba Bai and her consort Sakharam ? 
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(13) Has the 24th defendant praved his 
connexion through Sambaji, half-brother 
of Ekoji, to the family of the Tanjore 
Rajas ? ` 


When the Government decided that “the . 
whole of the lands were to be relinquished 


in favour of the heirs of the late Raja” they 


proceeded on the assumption, which appears _ 


in the minute of Sir Charles Trevelyan 
printed in Secretary of State v. Kamachee 
Boye Sahaba (1) that the Raja had died leav- 
ing-no legitimate or adopted son. They had 
to decide between the conflicting claims 
of the Raja’s daughter, which Mr. Forbes, 


the Resident, put prominently forward in. 


his letters of November 
6th, 1855,* and September 
9th, 1856,f and those of 
the widows jointly and 


* The Tanjore 
Mahratta Princi- 
pality by William 
Hickey, Appendix, 


J., page TANX, severally, -whom Mr. 
paras. 2 to 20. Norton represented, and 


¥ Exhibit D-35. ibe 

they consulted theopinion 

of the Pundits in order that the distribu- 
tion of the property might conform with 
the principles of Hindu Law, so far as they 
might be compatible with “their own 
notions of what was just and reasonable” 
[vide Jijoyiamba Bayi Saiba v, Kamakshi 
Bayi Saiba (2).] They do not appear to 
have given a thought to the case of the 
sword-wives’ children,- No one came for- 
ward to plead their cause. The law that 
the widow and the illegitimate son of a 
Sudra share together in the deceased's 
estate had not ei Eo at that 
a ate.t There had been a 
wine Rae strong tendency to refuse 


10 Mad, 334, 33 to recognize adoptions 
Mad., 226. when the estate would 
at otherwise fall in as an 

a rst eee escheat* and a subsequent 
co -re-action against that 

j Exhibit A-475. doctrine. In the end, 


| . after due deliberation and 
consideration of the advice of the Pundits 
and the decisions of the Suddar Adawlat 
and the Supreme Court, the Government 
designated the widows as co-heirs in whom 
the property would vest for their lives, and 
the Raja’s daughter as the person who 
would inherit the property on the death of 
the last surviving widow. Failing her, 
the next heirs of the late Raja were to 
inherit. As the Government made a re- 
grant to. the heirs of the late owner, the 
title which they got must depend entirely 
on the terms of the re-grant [vide Nawab 
Malka Jahan Sahiba v. Deputy Commis- 
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sioner of Lucknow (4)]. At that time, al- 
though the late Raja had presented Rajaram 
Ingle to Lord Harris, the Governor of 
Madras, as the boy whom he intended to 
: adopt,* no actual adop- 
tion had taken place. Mr. 
Forbes in his report of 


* Exhibits A-134, 
para. 8, A-7, page 
166, A-229, page 
838, 


February 18th, 1856t 
states that no adoption 
+ Exhibit B-91, had been made to his 


SU GE and ee. 
= ai in para. I) o 
f Exhibit D-159. her plaint} used ESA to 
the same effect and showed by her conduct 
in adopting Rajaram Ingle in 1863 that his 
adoption had not already been performed. 
It was held in Jijoyiamba Bayi Saiba v. 
Kamakshi Bayi Saiba (2) that the adoption 
whieh took place in 1863 did nothave the 
effect of divesting the widows’ estate, the 
ae Kf nature of whichis describ- 

$ Exhibit B-179. ed in the decree§ as being 
“a joint estate for their respective lives 
with rights of survivorship.” In the first 
paragraph of their order Government speak 
of the grant as a relinquishment of the 
whole of the lands in favour of the heirs of 
the late Raja. Iam, therefore, unable to 
follow the learned Judges in their conclu- 
sion that what the Government purported 
to dowas rather a-grant of grace and favour 
than arestoration of property to those en- 
titled to it by right of succession or an 
abandonment of all claims arising from the 
act of .seizure [cf. Baboo Beer Pertab 
Sahee v. Maharajah Rajender Pertab Sahee 
(5).] That a surrender would amount toa 
confession of wrong doing, itself improb- 
able in the face of Government's firm in- 
sistence on their sovereign rights being 
upheld, seems to meto be a-non sequitur, 
- It is more important to determine what was 
granted than to discuss in what light the 
officers of Government regarded the grant. 
The document sets out to determine what 
are the respective rights of the Raja's 
widows and ‘of his daughter. It goes on to 
- find that according to Hindu Law the pro- 
perty should not be divided but that “it 
vests firstin the widows and after their 
deaths is to be inherited by the daughter.” 
The Senior Pundit who was consulted de- 
clared that the widows’ rights were limit- 


(4) 6 I. A. 63; 3 Sar. P. O. J. 244;3Bald. 194; Rafique 
& Jackson's P. O. No. 65 (P, 0.). 

. (5) 9-W. R. P. O. 15 at p. 22; 12 M. J, A. 1; 2 Suth. 
P.O. J. 114; 2 Bar. P. O. J. 348; 20 E. R. 241, 
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ed tothe use of the property during their 


lifetime, that they could not alienate it, 


and that on the death of the widows it 
went to the next heir of the husband. His 
statement that they had no power of aliena- 
tion must be read in the light of his de- 
tailed answer attached to the grant, which 
indicates that he meant to qualify it by 
the words “except for most indispensable 
purposes.” The difference of opinion that 
existed between the senior: and junior 
Pundit related to the rights of the widows 
inter se and not to the general principles 
regulating the order of succession of widows 
and daughters under the Hindu Law. It 
would have been easy for the Government 
to have provided in the grant against the 
divestment of the estate by a subsequent 
adoption or against an adopted son succeed- 
ing at any future point of time, and Mr. 
Norton was astute enough to perceive that 
if the widows made an adoption before the 
estate was restored, it might occur to the 
Government to so word the grant that the 
adopted son would be effectually and final- 
ly cutout, and he advised them accord- 
* Exhibit A-50, ingly.* As it happened 
Exhibit A-289, there was no express 
Exhibit A-286 exclusion of an heir by 
at page 982. adoption. The learned 
Counsel who represents the Maharaja of 
Kolhapur argues that what was granted 
to the widows was a widow’s estate of in- 
heritance, with the necessary consequence 
that on their deaths it goes to the next heir 
of the propositus with all the incidents 
attaching to such an estate under the Hindu 
Law except that they had no power of 
alienation during their lives and that they 
were not liable to have their estate divested 
by an adopted son. The expression used 
in speaking of heirs in the grantis “inherit.” 
In the ordinary line of inheritance by 
Hindu Law an adopted son never takes 
after a widow and daughter. Therefore 
he contends the adopted son was not merely 
postponed but entirely excluded. This 
theory is based upon implication; but is it 
a necessary implication? Assuming that 
the Government intended to exclude the 
adopted son and the sword-wives’ sons 
during the widows’ andthe daughter's 
lives, it does not follow that they meant to 
exclude them for ever for the mere reason 
that in an ordinary case of inheritance they . 
would take in preference to females. . 
. No doubt itis possible to create a widow's 
estate by Will or by grant (vide Ram Bahadur 
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v. Jagernath Prasad (6), Meda Vengamma 
v. Mitta Chelamiah (7) and Mahomed 
Shumsool Hooda v. Shewukram (8), and it 
may even be acquired by prescription (vide 
In re Prattipati Seshayya (9) But did the 
Government create such an estate in this 
case is the question. 


Scotland, C. J., and Ellis, J., expressed 


an opinion in Jijoyiamba Bayi Saiba ve 


Kamakshi Bayt Saiba (2) that “the order 
in question was intended to pass and did 
pass the property tothe widows to be held 
and enjoyed with the same rights as the Law 
of Succession gives widows on the devolu- 
tion of property by inheritance.” 

They held thatthe interval during whick 
the estate was in the ownership and pos- 
session of Government before the grant 
was made to the widows was fatal to 
the 14th defendant's claims by right of 
adoption to the Raja. There was another 
interval between the death of the Raja and 
the annexation, so that if the Government 
meant to restore the estate as it was on the 
date of their taking it over, there would 
have been no obstacle to any one who was in 
existence on the Raja’s death and entitled 
as a male to preference over widows being 
deemed to succeed directly as lineal heir of 
the Raja. With due deference to those 
learned Judges, I consider that they would 
have been on safer ground if they had dis- 
posed ofthe claim of the adopted son to 
dispossess the widows during their lifetime 
by reference to the fact that the grant dis- 
tinctly designates the widows during their 
lives and the daughter as persons whom the 
grant indicated as having a preferential 
right over all. other heirs. I am totally 
unableto accept Mr. Grant's contention 
that the daughter is here mentioned merely 
as an illustration of the course of succession 
after the death of the last surviving widow. 
In earlier and later orders* 


*Exhibit 
A-l HS 7-65. Government speak of the 
hibit Princess’s reversionary 


Dasi/ar -12-56. rights,.-She evidently was 
given what may either be describedas a 
vested interest defeasible in the event of 
her predeceasing the last widow or a con- 
tingent interest on her surviving all the 


© 45 Ind. C Cas. 749; 3 P. L. J. 199; (1918) Pat. 181; 
4P 
Lo 15 Ind Cas. 17; 36 M. 484; 12 M. L. 1. 293; 23 M. 


(9 2 LA. 122W, R.-409; 14 B, L. R. 226; 3 Sar. 
P. Œ. J. 405: 3 Suth. P,O. J. 43 (P.O), 
KOR Ind, Oas. 403; (1912) M, W. N. 515; 11 M. G 
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widows. Her death at some future date was 
a certainty but whether she would outlive 
them all was an uncertain contingency (ses 
illustrations (c) and (d) tos, 107 of the Indian 
Succession Act.) The succession opened 
when the last widow died in 1912. As the 
daughter was not alive on that date, the | 
words “failing her” make it necessary for 
us to look elsewhere for “the next heirs” of . 
the Raja. I may at once dispose of the 
plea advanced on behalf ofher adopted 
grandson that “failing her” means “failing 
her and her heirs,” as that involves reading 
into the grant words that are not there. As 
the daughter's heirs were not expressly 
mentioned in the grant and asthe interest 
of 8rd defendant's grandmother was con- 
tingent or liable to be divested by her 
death before the succession fell in, the 
estate never.vestedin them. The daughter, 
who by theterms of the grant herself got 
nothing if she predeceased the widows, 
could not transmit a full estate to her heirs 


` before the succession opened [vide Finch v. 


Lane (10).] 

There 1s no occasion for the Court to 
determine at this time whether what was 
intended to be given to the Princess was a 
life-estate or an absolute estate, seeing that, 
whatever it was, she did not live to take it. 
In Jijoyiamba Bayi Saiba v. Kamakshi 
Bayi Saiba (2) mention is made of her 
“proprietary rights’ and “all the legal 
rights of heirship,” whatever that may 
mean, but she was not a party to that suit 
and the decree is silent on the subject of 
her rights at the date when it was decided. 
When a grant has been made to a woman 
who ordinarily takes only a limited life 
interest, whether there was an intention on 
the part of the grantor to convey an absolute 
estate, is not a question which falls to be 
decided in the present case. Itis sufficient 
to say that the designation of the daughter 
as a person to be preferred to other heirs 
mark her out as having got something more 
than a mere spes successionis. 

As forthe adopted son, in a despatch* 

N issued 4 years later, the 

*Exhibit A-136. Secretary of State for 
India, while approving of the proceedings 
of the Madras Government, left the validity 
of his adoption to be decided by the Civil 
Courts. The grant itself, after designating 
the widows and the daughter’ as the per- 
sons.who should first take the perete; left 
the next heirs unascertained. 


(10) (1870) 10 Eq. 501. 


Es 


l MAHARAJA OF KOLHAPUR V. SUNDARAM IYER. 


Tn 1862 when the grant was made, it was 
not possible to predicate which of the late 
Raja's relations would be alive at the expiry 
of eighteen (including the daughter's) lives, 
much less the order of their succession and 
the amount of their shares. From certain 
expressions in the Government proceedings 
it appears probable that Government did 


- not want the daughter to be cut out by an 


adoption being made by the widows after 
their husband’s death. But when once the 
daughter was dead and gone, Government 
was indifferent as to which heir of the Raja 
got the property. The authorities stead- 
fastly refused ta restore the dignity of the 
Raj, but they did not reserve to themselves 
any right to resume the Raja’s private pro- 
perty ifan adoption was put forward. Their 
dominant idea seems tohave been to pro- 
vide for the widows and the daughter having 
the first enjoyment of the estate and that 
object being secured by the terms of their 
grant, they left the further determination 
of the line of succession to its natural 
course which could only be traced in the 
light offuture events. The result of the 
grant being worded in favour of the widows’ 
and daughter's priority as heirs was to 
prevent immediate divestment occurring 
through an adoption made after the grant 
and before the death of the last widow. The 
words “on the death of the last surviving 
widow” clearly indicate that the time when 
the next heirs were to be ascertained was 
the date of the last Rani’s death. An argu- 
mert has been based on the use of the 
words “next heirs” that as an adopted son 
is never postponed to a widow ora daughter, 
the words must mean “next after the 


“daughter” in the line of succession of heirs 


in Hindu Law. In para. 4 of the order, the 
words “next heir ofthe husband” are used 
in the sense of “nearest heir of the hus- 
band.” In para. 5 the context implies that 
when the Government were speaking of 
“next heirs” they were thinking of those 
who would take next after the daughter, as 
the widows and daughter are placed first 
in a certain relative order. If several 
objects are placed in a certain order, and 
mention is made of one and then of the 


next, the word “next” ordinarily signifies ` 


the next in that order [vide Eastwood v, 
Lockwood (11).] But here owing to the death 
of the daughter, the words “next heir” 
have lost the significance that they would 


(11) (1867) 3 Eg. 487; 36 L. J. Ch. 573; 15 W.R. 
611. : 
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have had if she had lived. Now that all the 
widows and the daughter have gone, the 
original intention of Government to see 
that the widows andthe daughter were not 
dispossessed so long asthey lived becomes 
unimportant, and, therefore, these - words 
need not affect our examination of the 
problem of finding out who was the next 
heir to the Raja at the death of the last 
widow. It cannot be maintdined that in 
the terms of the grant there is any conscious. 
or express exclusion of one who would have 
even better claims fhan a daughter at the 
date when the succession opened. Again 
there isno reason to assumean intention 
on the part of the donor to exclude sons by 
adoption, if what was given was not a 
widow’s estate, but alife-estate. The opinion - 
of Scotland, ©. J., and Ellis, J., in Jijoyi- 
amba Bayi Saiba v. Kamakshi Bayi Saiba 
(2) has already been quoted. They con- 
sidered that the property was passed to the 
widows “to be held and enjoyed with the 
same rights as the lawof succession gives 
widows on the devolution of property by 
inheritance.” The terms of this grant came 
up again for consideration in Kaliana 
Sundaram Ayyar v. Umamba Bayi Saheb 
(12), where Mr. Justice Shephard observed 
that “the inference was irresistible that the 
intention was to grant a widow’s estate, 
thatis, to put Kamakshi Bayi in the position 
which she- would have enjoyed had there 
been no confiscation on the death of her 
husband, the Raja.” 

Now there is no physical: or legal im- 
possibilityin such a grant being made by 
Will or by deed of gift or contract [vide 
Mohamed Shumsool Hooda v.. Shewukram 
(8), Ram Bahadur v. Jagernath Prasad (6) 
and Meda Vengamma v. Mitta Chelamiah 
(7) but after giving the fullest consideration 
to the opinions of these learned Judges of 
this Court who have had the terms of this 
grant before them, I think that the more 
correct view is that the widows of Sivaji 
Raja got. the gift ofa life-estate very much 
resembling the ordinary estate of a Hindu 
widow and with all the incidents of a 
widow's estate except the liability to be 
divested, but nevertheless a life-estate rather 
than an estate of inheritance, and that this 
view isin consonance with the decisions ` 
of the Privy Council in the Tagore case 
[Jatindra Mohan Tagore Ganindra v. Mohan 


(12) 20 M. 421; 7M. L. J, 324; 7 Ind Dee, (nis) 
299. 


(93 I. O. 1926] 


Tagore (18)], Mahomed Shumsool Hooda v. 
Shewukram (8), Bhagbutti Devi v. Bholanath 
Thakoor (14), Bhagabati Barmanya v. Kali 
Charan Singh (15) and Bhupendra Krishna 
Ghose v. Amarendra Nath Deye(16) and with 
the judgment of the Calcutta High Court in 
Gooroo Das Mustafi v. Sarat Chunder 
Mustafi (17). 

I am impelled to this view by acon- 
sideration ofthe fact that there is in the 
grant a clear gift over in the alternative to 
the daughter or to other heirs of hèr father, 
a fact which seems to have escaped the 
notice of the Bench which decided Jijoy- 
iamba Bayi Saiba v. Kamakshi Bayi Saiba 
(2), in that the nature of the estate given 
to the daughter was not defined in their 
preliminary sadara, though A the final 

a judgment* and the de- 

h Bepipit Pel, cree} thereareobservations 

> ag to Kamakshi Bayi's 
proprietary right for life which are con- 
sistent with the grant to her and her co- 

widows being that of a life-estate. As a 

later date the Government seem to have 

approached the widows and daughter with 

a request to transfer a certain Building 

` and grounds for a college as if they had a 

disposing power as reversioners -of the 
es Raja's estate. { If Kamak- 

+ Exhibit B-48. shi Bayi had taken the 
estateas a Hindu widow, she would have 
completely represented the estate for the 
time being, and could have disposed of it 
for a necessary purpose without consulting 
the daughter [vide Bhagbuttt Deri v. Bhola- 
nath Thakoor (14).] 

For these reasons, I find that the right 
of the after-adopted son and. his descend- 
ants to succeed after the death of the 
widows and daughter was not negatived by 
the grant. The daughter was never made 
a stock of descent and her adoption of a 
son confers no title on him, seeing that the 
conditions on which she was.to succeed 
were not fulfilled. As for the Mangala 


(13) I. A. Sup. Vol. 47 at p. 75; 18W. R. 359; 9 B. 
L. R. 377; 3 Sar. P. C. J. 82 (P. C). 

(L4) 21. A. 256 at p. 261; 1 ©. 104; 24 W, R. 168; 3 
Sar. P. O. J. 528; 3 Suth. P. J.186; 1 Ind, Dec. (x. s.) 
65 (P. C). 

(15) 10 Ind. Cas 641; 38 O. 468; 15 ©. W.N. 393; 
YM. L. T. 411; 13 0. L, J. 434; 21 M. L.J. 387; 8 A. 
L. J. 433; 13 Bom. L. R. 375; (1911) 2 M. W.N. 295; 
38 I. A. 54 (P. 0). 

(16) 34 Ind. Cas. 892; 43 O. 432 at p. 439; 19 M. L. 
T. 97; 20 C. W. N. 169; 30 M. L. J. 110; 23 C. L. J. 
169; 14 A. L. J. 167; 31. W. 252; (1916) 1 M. W. N. 
73; 18 Bom. L. R. 347; 43 I. A. 12 (P.O). 

(17) 29 C. 699 at p. 705; 6 O. W. N. 721. 
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Vilas people, I reserve what I have to say 
till I deal with their special case under 
other heads, but forthe present it may be 
noticed, first that the terms of the grant are 
not such as to exclude them from the cate- 
gory of next heirs of the Raja, he being 
the stock of descent to whom relationship 
has to be traced, and secondly, the fact 
that they and the daughter were given 
annuities under another-Government Order 
will not stand in the way of their coming 
in as heirs if they can prove a right of in- 
heritance apart from a right to mainten- 
ance. 

.The first mention of sword-marriage that 
occurs in the records of this case is in 
Ex. B-140, which isa Mahratti inscription 
which has been ascertained to date from the 


beginning of the 19th century and to have ` 


been written round the walls of the Tan- 


jore temple in the reign of Serfoji Raja. . 


This inscription states that Tukkoji had 
five married wives. It proceeds—“ Besides 
these, he had six concubines, of whom 
only one belonged to Marhatta caste; the 
other five belonged to Nayudu race. The 
one who belonged to Marhatta caste was 
married to the sword.” 
words are “Tulwarlagna Kalai)” ‘ 
“In 1641 this kept woman Annapurna Bai 
gave birth to Raja Pratapa Singh.” The 


mother of Pratapa Singh is again referred to - 


alittle further on asa kept woman (Rakya) 
as distinguished from a lawfully wedded 
wife(Lagna). Mention later is made of 
Mukta Bai, who was Serfoji’s mistress before 
his regular marriage, a woman of Kavarai 
caste in whose honour he erecteda Chattram, 
but the document does not state that she 
washis sword-wife. Pratapa Singh had 
a sword-wife named Radha Bai. This 
Pratapa Singh was the son of Raja Pratapa 
Singh’s second son Amar Singh who was 
himself deposed partly on account of his 
being only a sword-wife’s son, 

In Sir John Malcolm’s Memoir of Central 
India published in 1832, Vol. II, page 158, 
mention is made of a kind of sword-marriage 
which is described thus : 

“The sword of the Mahratta ruler, with 
his handkerchief bound round it, represent- 


.ed the Prince, and to that the female was 


united; she married the wearer of the 
sword, not the shepherd.” 
The incident therein referred to was that 


.of a marriage between Holkar who was a 


Sudra with a woman of Khettree blood, 
and the sword-marriage marked the differ- 


(The Mahratta . 


. concubine of the iate Rajestry ” were 
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ence between the caste of the bride and 
the bridegroom. In this respect, there is a 
distinction between that marriage and the 
one referred to in the inscription. Anna- 
purna Bai (it is stated) being of the same 
caste as the.Raja was married to the sword, 
whereas the other concubines were not so 
married. 

In Mr. Enthoven’s Tribes and Castes of 
Bombay, Vol. III, page 280, there is another 
description of  sword-marriage among 
Rajputs. 

“The bridegroom puts a sword and a 
coconut in charge of a maid servant who 


takes his place in a litter and is taken in. 


procession to the bride’s house where the 
maid servant sits holding the sword and 
represents the bridegroom even in the cere- 
mony of joining hands with the bride." 


The Resident of Tanjore in reporting* 
4 Exhibit D-24 in 1849 on the depend- 
ants of Raja Pratapa 
Singh informed the Government that per- 
sons in the situation of Radha Bai “the. 
“not 
considered in the light of a common mis- 
tress or prostitute but rather that of an 
inferior wife.” He adds: 

“She is recognized and associated with 
by the lawful wife. She cannot be put 
away destitute, and if put away is entitled 
to maintenance.” 


He compared the right to consideration 
of a woman who has gone through the 
ceremony of sword-marriage to the rights 
of a “Nikka” wife among Muhammadans, 

Mr. Forbes, another Resident of Tanjore, 

+ Exhibit D-35, in reporting Tin 1855 on 


Palace after the Raja's death, mentions the 
ease of ten dancing girls whom the Raja 
was said to have promised to make sword 
wives. He proceeds to describe the nature 
of sword-marriage ; but he does not mention 
the sources of his information or say that 
he himself had ever witnessed a sword 
marriage. He says: 

“There are two kinds of marriages among 
the Mahrattas—one in which the tali is 
tied round the neck of the bride by the 
bridegroom whose full wife she then be- 
comes, the other in which the tali is tied 
toa sword, a ceremony which constitutes 
the. woman a permanent concubine of the 
man,’ 

Sonabhadra Bai who was one of Serfoji’s 
twenty-six sword-wives examined as a wit- 


the state of the Tanjore - 
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ness in a suit of 1865 describes the cere« 
*ExhibitD-56, mony.* She said that the 
Raja with his own hand 
tied a tali round her neck and he then had 
a sword in histhand. Bhavani Bai, another 
sword-wife who was a witness in the same 
ee case, gave a similar de- 
t Exhibit D-57. ana A, In the present 
case, the last surviving sword-wife of the 
late Raja by name Dharmavalli Bai was ex- 
amined as a witness and she stated that a 
sword was placed and homam was performed 
and she came round the hemam while the 
men chanted mantrams. After she had pros- 
trated herself before the Maharaja, he tied 
the tali. She adds that seven or eight 
women were married at the same time and 
all were married in the same fashion with 
the placing of the sword. Itis significant 
that there isno mention of the giving of 
the bride to the bridegroom, an essential 
feature of every valid marriage. A case of 
sword-marriage once came before this 
Court and was reported in Ramasami 
Kamaya Naik v. Sundralingasami Kamaya 
Naik (18). In that case, there was a dagger 
employed instead of a sword. The zemin- 
dar of Saptur, who was the bridegroom 
was of Kumbla caste, while the bride was 
of Vellala caste. Both these are sub-divi- 
sions of the same Sudra caste and the 
learned Judges (Muttuswami Ayyar and 
Davies, JJ ,) explained the presence of the 
dagger at the marriage as being due to the 
inferiority of the bride’s status. There the 
tali or bottu, was tiedin the presence of the 
dagger, the dagger being placed to repre- 
sent the zemindar who did not attend in 
person. But there was a performance of 
the customary rites of the Kumbla caste-in 
addition to the use of the dagger (page 429). 
It was held that the woman was the wife 
of the zemindar, but inferior in status to 
that ofa patni wife. The dagger marriage 
was held to be analogous to an anuloma 
marriage, that is, a marriage between a man 
of a higher caste and a woman of a lower 
caste (page 436). We have it-on the author- 
ity of the tutor of the Mangala Vilas 
children (defendants’ witness No, 32) that 
the sword-wives of the late Raja Sivaji 
were drawn from several castes different 
from “the Raja's caste and that there were 
Mahrattas, Sudras, Ayyangars and Chris- 
tians among them. We know from a mort- 
+ Exhibit A-266. gage-deed that one of 
j them was a Brahman 
(18) 17 M. 422; 6 Ind. Dec. (N. s.) 293. 
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woman. There are other judicial decisions 
which have not found place in the law 
reports, but are exhibited in this case. In 
Original Suit No. 5 of 1899,a suit brought 
by a reversioner in Amar Singh’s branch, 
which settled at Tiruvadamarudur in the 
Tanjore District, the Subordinate Judge 
of Kumbakonam found that there was no 
such form of marriage as sword-marriage 
recognized in Hindu Law and that 
Radha Bai was not the lawfully wedded 
wife of Pratapa Singh, but only his con- 
cubine and her daughter’s son was not 
a reversioner but the child of an illegi- 
timate mother. Two witnesses examin- 
Sneha pais ed at the trial stated* 
and D218 that the bride held the 
i tip of the sword while the 
bridegroom held the handle and in that 
state they went round the sacred fire in the 
Palace, and that tying of tali, taking seven 
steps, homam and other ceremonies were 
performed simultaneously. The Pundit 
declared that sword-marriage was a Gan- 
dharva form of marriage peculiar to Ksha- 
triyas, the distinctive feature of Gandharva 
marriage being that there is no giving 
away of the bride. awe case, Mr. 
a Knox, the District Judge 
t Exhibit E-609% upon a petition t for a 
Succession Certificaté presented by one of 
the Mangala Vilas children, the father of 
the present 11th defendant, observed: 


“These women called sword-wives are. 


concubines and their children are illegiti- 
mate children of the late Raja. No author- 
ity exists for treating them otherwise than 
according to the ordinary laws of the 
Hindus.” 

The certificate of heirship to the estate 
of another sword-wife was consequently 
refused, 

The accounts of sword-marriage thus 
differ in details, but they agree on one 
point, the presence of a sword or dagger 
which is the token of Kshatriyaship, the 
weapon of the warrior class. 

In Mr. Ganapathi Ayyar's Hindu Law, 
Vol. I, page 491, the author refers to Rama- 
sami Kamaya Naik v. Sundaralingasami 
Kamaya Naik (18) and he states, 

“Among the Kshatriya castes, there is a 
form of marriage known as the sword or 
dagger marriage (kadga vivaha) and this 
prevails even now among some zemindar 
families.” 

He refers to the Jyotirvidabharanam by 
Kalidasa, the date of which is unknown, in 
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which there is a description of sword-mar- 
riage. That commentator says : 

“ Wise men should perform Brahma and 
other marriages in which the lotus hand 
(of the bride) is received (by the bride- 
groom) at the time stated before, and the 
Gandharva, Paishachi, Rakshasa and Asura 
(forms of marriage) at any time.” 


Then he observes : 

“Among all Varnas in all ages the first 
four forms of marriage are praiseworthy, 
according to the above maxim, but other 
forms (Gandharva, etc.) are performed in 
the Kali age.” 


ain 
in the Kali age a King should perform 
the auspicious sword-marriage ceremony in 
the summer solstice when the star is aus- 
picious for marriage in the evening.” 

This is an authority forthe theory that 
a sword-marriage is an institution peculiar 
to Kshatriyas and is not common to persons 
of other castes. If this is so, the legitimacy 
of the children of sword-wives of the late 
Raja of Tanjore will depend on the question 
to be considered later, namely, whether he 
was a Kshatriya or Sudra by caste. Mr, 
Ganapathi Ayyar gives it as his opinion 
that the use of the dagger is in lieu of the 
seizure of the hand ‘Karagraha or Pani- 
graha) which is observed in the ordinary 
forms of marriage. 
tains (he says) used toresort to this form 
of marriage. Now a sword or a dagger 
(tulwar or kadga) is essentially an emblem of 
the warrior or Kshatriya whose profession 
is that of arms, It is noticeable that in 
Ex. B 140 the tharwar (or tulwar) is men- 
tioned in speaking of the sword-marriage 
of Annapurna Bai to Tukkoji Raja and 
that the word Panigraha is used when 
speaking of the wives who were married 
according to the ordinary forms of marriage 
in which the wives became united to the 
Raja in lawful wedlock as distinguished 
from kept women (Rakkiya), : 


In order to constitute a lawful mariage 
among Hindus, itis essential that certain 
nuptial rites should be performed; oher- 
wise the marriage is only a Gandharva 
marriage, or, as it is described in Brinda- 
vana v. Radhamani (19) “a marriage im- 
porting an amorous connection founded on 
reciprocal desire,” in fact, a marriage in a 
form which has become obsolete. See 


(19) 12 M, 72 at p. 78; 4 Ind, Des, (N, a.) 399, 


The Mahratta chief-. 


718 
Mayne’s Hindu Law, para. 83 and Viswa- 
nathaswamy Naicker v. Kamu Ammal (20.). 

The Subordinate Judge finds that the 
sword-wives of the late Raja were legiti- 
mate but inferior wives. Somewhat incon- 
sistently he has given their offepring the 
shares which illegitimate children are en- 
titled to under the Hindu Law. It appears 
to me that there can be no half way house 
between legitimacy and illegitimacy. It 
is necessary to find either that the sword 
wives were regularly married or that they 
were concubines whose offspring are illegiti- 
mate. Lists of the sword-wives in the 

a Tanjore Mangala Vilas 

Re arene ra Establishment* have been 
s ‘filed, The first list divides 

‘the sword-wives into Ammamars and Bai- 
mars and Ranganayaki, ete. The second 
distinguishes between the Ammamars of 
Ayyan Mahal and the Baimars of Huzur 
Mahal, but this document is unsigned and 
proof of its authenticity is wanting. Therc is 
clear evidence, which no one disputes, that 
all the sword-wives lived in one institution 
called Mangala Vilas. There was a similar 
institution for sword-wives of Serfoji which 
was called the Kalyana Mahal. Theinmates 
of these institutions were kept behind the 
purdah and were not allowed to mingle 
with the outside world after their introduc- 
tion ‘into the Palace. f 


se ie eine They had prefixed to their 
‘A-T, page 186. names the honorific title 


of Sowbhagyavathy (liter- 
„ally “a woman having good fortune”) or 
Sumangali (one who has a husband or pro- 
tector) which are terms ordinarily associated 
with married women. After the Raja died 
this was altered to Mathusris (widows). 
Their children prefixed the title of Vijaya 
to their names to indicate their royal des- 
cent, Vijeswara being the Raja's favourite 
deity. Much may be gathered from the 
treatment accorded to them by the Raja, 
so far as the records are available of such 
treatmentt and from the 


a I way in which they speak 
four’ villages for Of themselves in official 


ir m : one and petitions 
an overnment and legal proceedings in 
confirmed the gift) which ise were parties. 
Evidence ofthis kind is conduct admissible 
under s, 50 ofthe Evidence Act (see Illus- 
tration (b), as it shows the repute in which 
sword-mairiage was held in this family, 


their maintenance 


(20) 21 Ind, Cas, 724; 24 M, L, J, 271, 
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In a manuscript obtained from the Oriental 
S Library in Madras* the 
Exhibit B-l4l. reflections of Tulsaji on 

his death-bed are recorded, and it is there 

stated that before making the adoption he 
regretted the stigma attached to his father 

Pratapa Singh owing to his father having 

been born toa mother whom Tukkoji had 

not married. Itis unnatural that the Raja 
should have voluntarily cast a stain on his 
ancestor's legitimacy unless there was some 
truth in the fact. In those days sword 
marriage was evidently not considered as 
conferring 4 status equal to that of a lawful 
wife. The last Raja Sivaji thought of 
adopting a son at atime when he had six 
natural sons. If they were fit to be his 
heirs there was no need for an adoption to 
be made. There is no evidence that any 
invitations to relations and officials were 
issued when the sword-marriages of tie 

Raja to the Mangala Vilas women were per- 

formed. The 5th defendant, who is the son 

of a sword-wife, admitted that he and other 
sword-wives’ sons took no part in the Raja’s 
funeral ceremonies. The adopted son 

(Rajaram) performed the Raja’s obsequies. 

The sword-wives seem to have all worn 

Mangalasuthrams or tali's and to have re~ 

moved their talis at the Raja’s death when 
;Exhibits D-12, they were given addigais} | 

D-34 and D-236, instead. The children of 

page 522, A-7, page different sword-wives have 

188. not been treating each 

other as brothersand sisters as would be 

the case with consanguine children ofco- 
widows of legitimate descent. The child- 
ren of Mangala Vilas ladies in some cases 
have married pure-blooded persons of the 

Mahrattacommunity, but some social stigma 

seems to be attached to such marriages 

as the witnesses—D. Ws. Nos. 83, 84, 31, 16, 

87—who have spoken to their existence 
TK admit, The attitude of 

217, B00 nage 67, the children and grand- 
i Paget children born. of sword 

wives in this family as to their ligitmacy 

has been inconsistent. When it has suit- 
ed fheir purpose to be illegitimate sons, 
for instance, when they want to obtain the 
share of the illegitimate son of a Sudra, 
they style themselves illegitimate. When 
they want torecover the Raj or to cut out 
the adopted son, they pose as legitimate 
ofispring. -The 4th defendant in the writ- 
ten statement alleged that he was legiti- 
mate, but asserted that Pratapa Singh was an 
illegitimate son of Tukkoji, Defendants Nos, 
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band 7 to 11 alleged that sword-marriage 
conferred on them the status of royal child- 
ren born in wedlock and that they had a 
right to exclude an adopted son from suc- 
cession. But in the alternative they plead- 
ed their right as illegitimate children of 
a Sudra to take the shares appropriate to 
such illegitimate children. In his letter of 
November 4th, 1880 to the Governor of 
es Madras, * 7th defendant 
*Exhibit C28 = glaimed as sword-wife's 
son of a Raja to be the rightful heir to the 
Raj. In legal proceedings to which they 
in ere have been parties se 
[ixbinits A.40%, time to time} these swor 
G-209, A-198, C-46. Fives’ sons have describ- 
ed themselves as illegitimate and they 
have been consistently described as 
natin Sten eee a renee 
peeled -s children by Governmen 
Rete POUR: officers { and by the legi- 
timate wives and rela- 
tions §; and the establish- 
mentin which they lived 
has been described as a 
= “Seraglio”. For ins'ance 
Exhibit A-464. in the plaint!| in O. S. 
No. 39 of 1908 in which the father of the 
llth defendant was plaintiff, he coupled 
Dharmavalli Bai, a sword-wife with a pen- 
sion of Rs. 150 and Hira Amma, a dancing 
rae girl with a pension “of 
CEshibit D-86. Rs, 70 fand described 
them as “members of the congregation of 
women known as Mangala Vilasam at- 
tached to the Tanjore Palace.”- In the 
HA plaint** in _O. S. No. 30 
**Exhibit G-209. of 1911 on the file of the 
Sub-Court, Kumbakonam, in which the 5th 
and 7th defendants in the present suit were 
plaintiffs and 4th defendant was a defendant 
it is stated that the Raja left behind him 
“6 illegitimate sons born to him by Mangala 
Vilas ladies.’ Seventh defendant in his 
_ evidence says they instituted the suit as il- 
` legitimate sons acting under the advice of 
vee their legal advisers. Ina 
#**Exhibit A-198. mortgage deed *** execut- 
ed by the 5th defendant he describes him- 
self as the son of Mathusri Meena Bai 
“attached to the Mangala Vilasam." Ina 
eee petition tf sent to the 
f¢Exhibit C-46. Viceroy of India in 1880 
lal and in a letter to the 
S$Exhibit C59. Chattram Tahsildar$§ the 
4th defendant describes himself as a ‘“‘na- 
tural” son of His Highness the Sivaji 
Maharaja, “natural” being used in the sense 


$Exkibits A-134 
para. 6), A-137, 
para 2, 
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of not born in lawful wedlock—vide 
Brewer's and Webster's Dictionaries. Ina 
letter addressed to the Governor of Madras 

eee | . in 1860 * he compares his 
. “Exhibit C-28. statusas sword-wife's son 
to that of Amar Singh, son of Pratapa 
Singh, who was not regarded as a legiti- 
mate son. 

On behalf of the Maharaja’ of Kolhapur 
it is contended that the marriages of the 
mothers of the 4th and 5th defendants and 
the grandmothers of defendants Nos. 6 to 
11 have not been proved in fact to be legi- 
timate marriages, but as regards Pratapa 
Singh, through whom this defendant traces 
his connextion with the Tanjore line, itis 
argued that Annapurni was married to 
Tukkoji according to the records available 
and that there is nothing to show that the 
marriage in fact was not a marriage in law. 
Reference has been made to Inderun Va- 
lungypooly Tavar v. Ramasawmy Pandia . 
Talaver (21) as to the presumption in favour 
ofa marriage in fact being a marriage in 
law, and to Moujt Lal v. Chandrabati 
Kumari (22) in which a strong presumption 
in favour of the validity of a marriage and 
the legitimacy of the offspring was held 
to arise when a couple were regarded as 
man and wife, and evidence was only want- 
ing as to the mental capacity of one of the 
parties and as to the performance of the 
forms and ceremonies necessary to consti- 
tute the marriage a valid one. 

In the District of Ceylon, whence the 
case came which went to the Privy Council 
in Sastry Velaider Aronegary v. Sembe- 
cuity Vaigalie (23) there was evidence that 
wives were treated differently from concu- 
bines and that the parties went through 
some form of marriage, and that the 
woman was treated by the man as his wife 
and yet their Lordships drew a presump- 
tion of legitimacy, though there was no 
evidence that the form in which the mar- 
riage was celebrated wasa legal one. At 
Tanjore a distinction was made in the treat 
ment of sword-wives and dancing girls, at 
any rate after the Raja's death. So it is 
a legitimate inference that sword-wives 
were regarded as superior to dancing girls 


(21) 13 M. I. A. 141 atp. 158,12 W, È. P, 0. 41. 
3 B. L. R. P. O. 1; 2 Suth. P. ©. J. 267; 2 Sar. P.O J 
E E. È: 504. ae Ode 

11 Ind. Cas. 502; 38 Œ. 700; 15 ©. W. N. 790: - 
(1911) 1 M. W, N. 91; 13 Bom. L. R. 534: 14 0, uy 
72; 10 M. L. T. 53; 21 M. L. J. 933(P. Q). : 
gor) eel) 6 4. 364; 50 LJ, P.O, 28; 44 L, T, 
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in the Tanjore Palace, the latter having no 
permanent status. But when the status of 
sword-wives is compared to that of Ranis, 
the presumption arising from mere co- 
habitation is weakened by the undeniable 
fact that there avere a number of women in 
an institution of their own kept apart from 
the Ranis or recognized wives, and there 
were also dancing girls, or professional 
concubines dedicated to some- temple, in 
the keeping of the same husband, One of 
pene the sword-wives of Serfoji* 
Exhibit D-56.. admitted that the patta 
wives wore gold jewels on their legs and 
sat equally on the throne with the Maha- 
raja; whereas the sword-wives wore silver 
jewels and were not accorded the dignity 
of sitting with the Maharaja. When sword 
wives died, their corpses were carried 
through a different gate from that used for 
D.W. No. 28, page He Para ~ an 
EAO A0 pag ne full period of pollu- 
3124-7 pages 200-6. tion was not observed at 
their deaths, as the Raja married 17 wives 
eee on July 18th, 1852, though 
Eor ee a sword-wife Maya Bai 
i died on July 13th, 18524. 

The maintenance and clothing of sword 
wives is consistent with their being in the 
permanent keeping of the Raja. The treat- 
ment of the children was such as would 
naturally be accorded to illegitimate child- 
ren. In social and ceremonial matters they 
appear io have associated with the Ranis 
or lawfully wedded wives. Much oral evi- 
dence has been let in as to the performance 
of ceremonies such as sunmuk (introduc- 
tion of mother-in-law to daughter-in-law), 
badan (uncovering leaf by bridegroom's 
sister), mathrupuja (worship of mother), 
bowbiz (exchange of presents), feet washing, 
barsa (or tonsure) and vidyabhyasa (initia- 
tion into studies) and as to the repetition 
of sradhs by children of sword-wives to 
their paternal ancestors, which would be 
impossible for children of common prosti- 
tutes, and as to the interchange of ahairs 
(small pieces of cloth), These sword-wives 
seem to have performed ceremonies at child 
mr" birth such as jatakurmam 

A ra ik barsa, etc.,§ which indicate 
o a conscious assertion of a 

wish to be treated as married women. In 
Bai Monghibai v. Bat Nagubai (24) reference 
is made to Mayne’s Hindu Law and other 


(24) 69 Ind. Cae. 291; 47 B, 401; 24 Bom. L, R. 1009; 


“A. IR, 1923 Bom. 130, < 
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authorities which show that when there is 
a permanent connexion of women with a 
man analogous to that of female slaves in 
former times, the women and their offspring 
have been recognized as members of the 
family. This seems to have been the case 
at Tanjore. As permanent concubines they 
were members of the family and naturally 
took part in feasts and ceremonials. The 
wearing of the tali by the sword-wives only 
indicated their permanent connexion with 
the Raja. Temporary concubines and pros- 
titutes would not have been given talis 
because talis are badges of the permanence 
of the union. 

As to the legitimacy of Pratapa, Singh, 
owing to the distance of time there is more 
room for a presumption of legitimacy being 
made, But the verdict of history is that he 
was illegitimate. The Subordinate Judge 
says that his sonship to a.sword-wife was 
a matter of localtradition. History relates 
that he was put on the throne by the 
popular vote owing to his good looks and 
his other good qualities in spite of his 
being a sword-wife’s son. We know from 
the inscription that his mother was of the 
same caste as her husband. The earliest 

EROE of the historians is Orme. 

asedio h He speaks in 1861* of 
nee ore Pratapa Singh as the son 
of Serbogee born by one of his inferior 

hs wives. Mills History of 

{Exhibit G-212. India t is to the same 
effect. Grant Duff pey says that he 

cs, was the son of a concu- 

JExhibit B-12, bine. Aitchison's Treatiset 
pagini: speaks of Pratapa Singh 
as of illegitimate birth. Ranade in his 
“Rise of the Mahratta Power” at page 248 

eee says the same. Millin his 

SExhibit G-212. History of India§ in his 
later edition speaks of Pratapa Singh as 
the son of a concubine. Mr. Kincaid in his 
History of the Mahratta people, Vol. II, 
page 273, says that Tukkoji left two legiti- 
mate sons and a natural son Pratapa Singh. 
Mr. Venkasami Rao, who wrote the Tanjore 
District Manual, observes “that Pralapa 
Singh was illegitimate is nowhere denied.” 
These historians probably extracted the 
fact that Pratapa Singh was the son of a 


_sword-wife from the Tanjore temple inscrip- 


tion and drew their own conclusion as to 
the meaning of sword-marriage, or the 
later writers may have accepted the verdict 
of the earlier. Dr. Swartz, the tutor of 
Serfoji, addressed the Governor-General on 
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behalf of his ward and pupil. He attached 
ee to his letter a genealogy.* 
“Exhibit B-81(a). hig shows hime sdh 
Nana Sahib, Anna Sahib and Pratapa Singh 
born to Tukkoji by a concubine mother, 
and Pratapa Singh is shown as having left 
one son by his wife and: two by a concu- 
bine, viz, Amar Hee and Krishnaswami. 
aa _ r. Swartz in his letter to 
TExhibit A-455. Tord Hobart} states that 
he made careful inquiries as to the correct- 
ness of this pedigree. During the course 
of the hearing we directed that the Govern- 
ment of India and the Government of 
Madras should be addressed for the pro- 
i duction of the original genealogy from 
which Ex. B-81 (a) is a copy in order to 
see whether the description “born to a 
concubine” is in Swartz's own handwriting, 
but as the original is not now forthcoming, 
the statement must be taken for what it is 


worth. Atthis distance oftimeno evidence is. 


forthcoming as to the ceremonies performed 
when Tukkoji married Annapurni. It may 
ba presumed that the, ordinary ceremonies 
attached to the institution of sword-mar- 
riage were performed on that occasion. 
But, if, as I am inclined to hold, sword 
marriage is an institution peculiar to 
Kshatriyas and if it is proved that Tukkoji 
was only a Sudra in caste, there can be no 
presumption as to the legitimacy of the 
offspring of such a marriage. 

As sword-marriage is an institution pe- 
culiar to Kshatriyas, the sword being one 
of the characteristic insignia of the Kshat- 
riya caste, the performance of ceremonies, 
ifany, which fell short ofa valid marriage 
by a Sudra ruler in a form of marriage 
recognized among Sudras, did not give rise 
to any higher status than permanent con- 
cubinage, There are indications that the 
members of the family were conscious that 
this was sc, 

Mr. Justice Ranade in his “Rise of the 
Mahratta Power,” page 271, mentions the 
celebration of a marriage between the 
daughter of the Nizam of Hyderabad, who 
was a Muhammadan, aud the Peshwa, Balaji 
Rao, who was a Brahman,. and the form of 
the marriage was in that case a sword 
marriage. This is another indication that 
the presence of the sword indicates a 
difference in caste between the bridegroom 
and the bride. . 

There is evidence thata tonk was put 
up to Mukta Bai. A tonk is an image of 
a deceased person put in a temple. It isa 
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very unconvincing piece of evidence toprove 
the status of sword-wives. In my judgment 
no importance should be attached to the 
suggestion that the memory of sword-wives 
was kept alive by tonks, as it does not 
appear certain that Mukta Bai was a sword 
wife and not a mistress of Serfoji. More- 
over, we find that tonks were put up even 
to a servant put to death by Pratapa 
Singh and to a minister, to propitiate their . 
ghosts. 

On the question of caste the Subordinate 

Judge has come to the conclusion that the 
late Raja Sivaji was a Sudra, and I see no 
reason to doubt the correctness of this ' 
finding. The difficulty in arriving at a 
correct decision on this point is chiefly 
caused by the fact that Mahratta is the 
name of a ‘nation, not of a caste. Certainly 
not all Mahrattas are of Kshatriya caste. 
Kunbis, who belong to the cultivating caste, 
are also Mahrattas, Mr. Enthoven, I. O. 5., 
in his “Tribes and Castes of Bombay,” 
Vol. Il, page 9, states: 
: “The common belief in Maharastra re- 
garding the origin of Mahrattas is that 
there is little or no difference, so far as’ 
caste is concerned between Mahrattas and 
Kunbis.” . “The Kunbis do not 
lay any pretensions to Kshatriya origin.” 

The author in another place says: 

“The line of demarcation between Mah- 
rattas and Kunbisis not a hard and fast 
one;” but “they are differentiated rather 
by wealth and social status than by any 
hard and fast caste distinction. The 
claim of the Mahrattas to belong to the 
ancient 96 families of the Kshatriya race 
has no foundation in fact, but must have 
been advanced after they rose to power.” 

Compare also the” Satara Gazetteer, 
pages 75 to 79, and the Kolhapur Gazetteer, 
pages 71 and 72. The tradition that Mah- ` 
rattas have a Rajput origin and that they 
are Kshatriyas may have received credit 
in Rajputana owing to a natural desire of 
Rajputs to connect themselves with a 
personality so famous aa that of Sivaji the 
Great. There is no evidence that Kshat- 
riyaship was claimed before the time of 
Sivaji the Great. It is a matter of history 
that Sivaji paid 4 lakhs of rupees to 
Gaga Bhat, a Brahmin of Benares, in order 
to have his upanayanam (thread marriage) 
performed when he was 47 years of age, 
and to be raised to the rank of a Kshatriya 
at the time of his coronation. In the. 
Kolhapur Gazetteer, page 72, it is stated 
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that the descendants of Sivaji claim to 
belong to the Kshatriya caste and say that 
their ceremonies are the same as those of 
Brahmins, The author proceeds: 
“Brahmins admit this claim in the case 
of the ruling family and perform their 
ceremonies with Vedic texts, The cere- 
monies of other Kolhapur Mahratta families 
are performed according to the Sudra Kama- 
lakara, a classical Sanskrit version of the 
Vedic passages. The well-to-do ameng the 
Kothapur Mahrattas claim to perform the 
sixteen Brahmin sacraments or sanskars, 
but the bulk of the people perform no cere- 
Monies except at birth, thread 
marriage, coming of age, and death,” 


Sivaji from dynastic reasons had a neces- 
sity .to put forward a claim to the highest 
rank in order to found a Hindu Kingdom 
and to arouse Hindu national sentiments 
capable of withstanding the encroaching 
‘spread of the Moghu] Empire. Itis natural 
for that reason that no Hindu should 
wish to challenge his claim to Kshatriya 
rank at the timeof his coronation. . There 
is, however, no evidence of any coronation 
ceremony with Brahminical rites having 

een performed, when any of the rulers in 
the Tanjore branch ascended the musnad. 
It is unnecessary for the purpose of this 
case that we should make any pronounce- 
ment as to the right of Sivaji and his 


descendants to claim that they belong to 


the Kshatriya -caste, though it is a matter 
of great moment to the direct descendants 
from Sivaji such as the Maharaja of Kolha- 
pur, who is the 15th defendant, and to the 
14th and 24th defendants, who represent the 
Satara and Jinti branches, that they. should 
not be degraded by a judicial decision to 
which they are parties. Whether it is more 
correct to adopt the view of Mr. Justice 
Telang in his essay called “ Gleanings from 
Mahratta chronicles’ embodied in Mr, 
Justice Ranade’s “Rise of the Mabratta 
Power” at page 288, where he says: 


“Taking the whole evidence together, it 
looks like a case of a more or less delibe- 
rate manipulation of facis and religious 
rules, in aid of a foregone conclusion 
adopted for a purely political purpose,” 
whether we believe the story given in 
dJ. Sarkar’s “Shivaji,” pages 240—246, that 
Sivaji underwent a public purification for 
having omitted to observe Kshatriya rites 
so long and that there was a meeting 


‘pmong the assembled Brahmins who assert- 
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ed that there was no true Kshatriya in 
the Kali age when Gaga Bhat attempted to 
initiate Sivaji “with Vedic mantrams and 
that: he finally yielded to opposition and 
initiated him in a modified form of the 
life of the twice-born, or whether we should 
rather adopt the view of Mr. Sen in his 
recent book called Siva Chhatrapati, pub- 
lished while these appeals were awaiting a 
hearing, that the argument that there were 
many Sudra Kings without any knowledge 
of Kshatriya rites, though urged for the 


space of a year and-a-half, had no effect ` 


on Gaga Bhat but that he was finally pre- 
vailed upon to crown Sivajı by the plea 
that he was kind to his subjects and main- 
tained the true religion (pages 241-242), or 
whether the version given in Subasat’s 
Bakar, page 114, that Gaga Bhat was satis- 
fied by means of an emissary sent to Raj- 
putana that Sivaji’s ancestors came from 
Kshatriya families and that he was a Sud- 
dha (proper) Kshatriya is correct, it is 
unnecessary to express any opinion on this 
much vexed question whether Sivaji re- 
presented a fallen Kshatriya restored after 
penance ora good Sudra King elevated to 
Kshatriya rank by bribing the Brahmins, 
upon which historians have been at con- 
troversy, for two reasons—firstly because, 
assuming that Sivaji and his descendants 
are Kshatriyas, it does not follow that 
Ekoji, his half-brother, who did not go 
through the ceremonies of purification and 
coronation, as Sivaji did, and his descend- 
ants are anything more than Sudras, seeing 
that the two brothers separated before the 
date of Sivaji's coronation; and secondly 
because, if my finding is correct that Pra- 
tapa Singh was illegitimate owing to his 
mother not having been married to Tukkoji 
in any authorized form of marriage, the 
agnates in the Kolhapur, Satara and Jinti 
branches can have no claim to succeed to 

the property of the late Raja of Tanjore. 
Now, turning to the evidence available 
in the Tanjore ‘branch, and accepting the 
principle that the consciousness of a com- 
munity is a good test of Varna, we may 
see if this branch’s claim to Kshatriya 
origin has satisfied the test. Maloji was a 
Mahratta of the Bhonsle family ; Ekoji’s 
mother wasa Mohitai. Mr. Bartle Frere, 
who was the Resident of Satara in 1848, in 
his narrative of the early history of the 
an Bhonsles of Satara,* says: 

* Exhibit F-39. 


“The Bhonsles, like most of the old 


x 
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Mahratta families, had pretensions to a Raj- 
put origin.” a 

He adds: j 

“the Bhonsles of Deoor near Satara who 
are said originally to have come from 
Hingunburdee near Poona and from whom 
the Rajas of Nagpur are descended, are 
generally supposed to have been connected 
with the Satara House but the relationship 
has never been established.” , 

There is no evidence that the Bhonsles 
had a Kshatriya origin beyond the temple 

eta tas inscription* which men- 

Exhibit B-140. tions Bhonsle, Mohitai, 
Nimbalkar, Ghantake and Jadav and other 
names familiar in the history of Shahji’s 
parents among the 96 Sannavaguli branches 
descended from Rama, and the similarity 
of the names—Yadava, Rajput, Jadav (N.B. 
—Shahji’s wife was the daughter ofJadava 
Rao—vide Kincaid, Vol. I, page 116) and 
between Bhonsle, Bhosle, Sissode, and 
Bhosavat a village in Udaipur (vide Kin- 
caid, page 113, foot-note, and Sen’s Siva 
Chhatrapati, Notes and Appendices, page 
260, as to the three possible derivations 
of the word Bhonsle). 

Again the Mahratta family name of 
Powar has been attempted to be identified 
with Puar—vide Malcolm’s Memoir of Cen- 
tral India, Vol. I, page 99, in his Chapter 
on the Puars of Dhar and Vol. II, pages 125 
and 126. Such conjectural evidence may 
satisfy the historian, the ethnologist, or the 
philologist, but will not do for a Court of 
Law which looks for strict proof of the 
pedigree of an individual or the lineage of 
a particular family. An individual in Eng- 
land who laid claim to be descended from 
royalty would not advance his case far by 
merely showing that his mother’s maiden 
name happened to be King. Mr. Ketkar 
in his History of Caste in India, Vol. I, at 
page 65, speaks of Yavanas or Greeks, 
which were mentioned by Manu as a warrior 
tribe, which became Sudras by not consult- 
ing the Brahmanas, 

Kamakshi Bai made two very significant 
admissions during her lifetime. The first 
was when she brought her Bill in Equity 
for the recovery of the Tanjore estate 
and she said that her husband was a 
Mahratta of the Sudra caste and the fact 
was accepted by Rawlinson, C. J., who 
observed in his judgment in Secretary 
of State v. Kamachee Boye Sahaba (1), 
that the Raja was “a Hindu of the 
Sudra caste.” Although the other widows 
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who were parties to the suit may not have 
been interested in opposing Kamakshi Bai's 
statement of fact that the Raja was a Sudra, 
it is likely that the East India Company 
as defendant would have raised the defence 
that the plaintiffs were dwijas if they had `' 
thought that the Bill could be defeated on 
that ground. There is nothing to indicate 
that such an objection to Kamakshi Bai’s 
Bill was ever thought of then. In those 
days pleadings were drawn up with much 
preciseness, and, in claiming the property 
of a deceased man, it may-have been 
thought necessary that the widow should 
describe him very fully, name, age, caste, 
etc. Interrogatories were served on every 
point asserted in the plaint, as it was not a 
statutory rule in those days as it is now 
under O. VIII, r. 5, C. P. C., that every 
allegation of fact not specifically denied in 
the written statement was to be taken as 
admitted: The explanation now offered 
that Kamakshi Bai, being the sister's 
daughter of her husband, was in danger of 
having her marriage declared void if she 
claimed to be a twice-born is not a con- 
vincing explanation. The natural tendency 
of human beings is to claim a higher caste 


‘or status rather than a lower one, so that 


the statement of Kamakshi Bai that Sivaji 
was a Sudra is all the more remarkable, if 
he was really a Kshatriya. It appears to 
be an honest statement of the truth. Then, 
in reporting the adoption of Rajaram, 
apie 
S Exhibit AY74, Kamakshi Bai * stated 


“although there-are no mere formalities 
such as Datta Homam required to be per- 
formed for common classes under the pre-. 
scribed rules of Hindu Law, yet, as from 
the days of the late Serfoji Maharaja, we do 
observe the same rules as are prescribed for 
higher classes.” 

This is a remarkable admission that, 
though they belonged toa family of Sudras, 
they had been aping Kshatriyas by per- 
forming the ceremonies prescribed ‘for 
higher classes since the days of Serfoji, 
The motive for this incorrect statement, 
assuming it to be incorrect, is suggested to 
be that Kamakshi Bai wished to get over 
the objection of the other widows that 
Datta Homam had not been done for the 
adopted son at the death-bed of his adopt- 
ive father. Mr. Norton may have thought 
that if the claim of the adopted son was 
put forward when Datta Homam had not 
been done and if he styled himself as a 


WJ 
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Kshatriya, the claim might fail. I think 
that this explanation is too far fetched. 
Then, in asuit* to establish an adoption, 
‘ oh the Civil Judge, Mr. 
Exhibit D-93. Davidson, recorded a judi- 
cial finding that the Tanjore royal family 
belonged to the Sudya caste “beyond all 
shadow of doubt.” ‘The parties were relations 
to the Tanjore royal family and the Court 
that tried the case had not the evidence 
before it which we have in the present 
case. The decision is relevant as an in- 
stance in which the caste of the family re- 
ceived judicial notice, though it is not bind- 
ing on the present parties as res judicata. 
In the Bombay Presidency a suit} was 
ee _, tried in which the parties 
‘eign A-170 were Nimbalkars and 
i Soorves connected by 
marriage with the Tanjore branch. The 
Subordinate Judge found the parties to be 
Sudras: the Assistant Judge reversed his 
finding and found that they were Kshatriyas. 
The case came up in second appeal to the 
High Court of Bombay. The suit was in 
the end dismissed. The judgment in which 
it was found that the parties were Sudras 
has not been produced. The finding that 
Mahrattas were Kshatriyas was arrived at 
without any active contention. The plaint- 
iff was not willing to succeed on a finding 
that he was a Sudra. As pieces of evidence 
these judgments are inconclusive. : 
The description of the relations of the 
Tanjore Rajas family of themselves as 
Kshatriyas, in sales, mortgages and other 
documents of title does not carry much 
weight. There seems to have beena divi- 
sion of opinion among the community; pro- 
bably those who asserted that they were 
Sudras and those who claimed to be Kshat- 
riyas each acted from personal motives in 
order to get some advantage for themselves. 
ae One of these instances is 
{ Exhibit E-100. a suitt by a reversioner 
belonging to the Tiruvadamarudur branch 
to recover property in which the plaintiff 
admitted that he did not belong to the 
Kshatriya caste. .The judgment is useful 
in another connexion as containing a find- 
ing on the validity of the form of sword 
marriage, by which Radha Bai was united 


’ to Pratapa Singh. 


As regards the inclusion of Bhonsle and 
other Mahratta family names, with which 
the Tanjore family was connected, among 
the 36 Sannavagulis mentioned in the in- 
goription, it ig conceded that these names 


[93 I, C. 1926) 


are borne also by families who are ad- 
mittedly Kunbis. Mr. Risley in his “People 
of India,” pages 87 and 88, observes : : 

“The highest class of Mahrattas is sup- 
posed to consist of ninety-six families, who 
profess to be of Rajput descent and to 
represent the Kshatriyas of the traditional 
system. But their claim to kinship with 
the Rajput is effectually refuted by the 
anthropometric data now published and by 
the survival among them -of kuldevaks or 
totems A wealthy Kunbi, however, 
occasionally gains promotion to and marries 
into the higher grade and claims brevet 
rank ‘as a Kshatriya. The fact seems to be 
that the ninety-six superior families repre- 
sent Kunbis who came to the front during 
the decline of the Moghul Empire, won for 
themselves princedoms or estates, claimed 
the rank of landed gentry, and asserted 
their dignity by refusing their daughters 
to their less distinguished brethren.” 

In fact, the case of those who maintain 
that this family isa Kshatriya family has 
not been consistent throughout. They be- 
gan by claiming that all Mahrattas were 
Kshatriyas. This was obviously untenable 
as it is notorious that there are Mahratta 
Brahmins and Mahratta Sudras. Then 
some witnesses said that all the Sannava- 
gulis were Kshatriyas. This also failed 
because it is impossible to ascertain who 
the Sannavagulis are. There are among 
them Kunbis, who are admittedly Sudras 
with house names such as those borne by 
Mahrattas, who emulate Kshatriyas. Some 
belonging to this inferior class of San- 
navagulis were found to be living in 
Tanjore. Lastly, some witnesses said that 
only Vajaratmas (or relations of the Raja) 
were Kshatriyas. But for this final position 
the rigidity of a caste is. wanting and the 
evidence is insufficient. Russell in his. 
“Tribes and Castes of the Central Provinces 
of India, Volume IV, page 200, says: 

“In Satara the Kunbis have the same 
division into 96 clans as the Mahrattas have, 
and many of the same surnames.” 

He identifies the Mahrattas with Mahars 
from which he thinks the country came to 
be called Maharashtra—vide page 199—and | 
the Rashtrakutas he conjectures to be 
Rathor Rajputs. In A.D. 600 a Chinese 
traveller called Hiuen Tsang found a 
Kshatriya King called Pulakesi reigning in 
Maharashtra—vide Kincaid, Vol. I, page 21. 
But this Pulakesi was a Chalukya who con- 
quered the country from its native rulers, : 


[98 L O, 1926] 


the Rashtrakutas. Mahrattas are not prov- 
ed to be descendants of Chalukyas, It 
has been suggested that they were descend- 
ants of Rashtrakutas, but all Rashtrakutas 
have not been proved to have been ‘Kshat- 
riyas. The Chalukyas were in their turn 
conquered by the Yadavas, whose chief 
Billama was crowned at Devagiri. Devagiri 
is another name for Daulatabad, which is 
far remote from Deo near Poona which is 
said to be the home of the Bhonsles, 

If we examine the claim of the Tanjore 
family to be Kshatriyas from the point of 
view of the ceremonial performances which 
they followed, their claim equally fails. 
The chief distinguishing mark of the twice 
born is the upanayanam or thread-wearing 
ceremony. There is evidence that some of 
the members of this family put on poonul 
or thread, but there is very little evidence 
that before doing so they went through the 
ceremony of upanayanam. 105th defence 
witness, a purohit from Tiruvadamarudur, 
was only able to mention two upanayanam 
ceremonies and he admitted that some of 
the Mahrattas have married without upan- 
ayanam being performed. He wished to 
have it believed that when marriages of 
the royal kinsmen were performed, they 
were accompanied with Vedic rites, but 
that only puranie rites were observed when 
other Mahrattas were married. The Sub- 
ordinate Judge has found that there is no 
uniformity of practice as regards the wear- 
ing of the poonul but that one thing is 
certain and that is that it was’not worn as 
ordained. Again in the matter of pindams 
the Subordinate Judge has shown con- 
clusively from the evidence that flour 
pindams were used for funerals in this 
family, and it appears from the evidence 
of the forty-sixth defence witness that 
homam was not done in this family at 
shradhs. There is no satisfactory evidence 
as to the gayatri mantram being recited. It 
appears from ve 21 of Mr. a aah 

= judgment* that Serfoji 

* Exhibit D-93. after his return fron 
Benares when he was over fifty years of age 
introduced the innovation of thread wear- 
ing into this family and that he compelled 
certain important persons, priests and 
others, to sign a statement such as the one 
signed by apan Bhat Goswamif that 

S e was a Kshatriya, and 

T Exhibit B-147. thatle had ‘the homam 
done and Vedic mantrams chanted. The 
omission to go through the ceremony of 
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upanayanam cannot be explained by citing 
the instance of Rajputs who are not always 
careful to have it performed when their 
sons are between 10 and 12. It is not 
the lateness of the age when the ceremony 
is performed that is so striking as the 
dearth of evidence that it is performed at 
all. Although Sivaji did penance and was 
allowed to undergo upanayanam when he 
was 47 years old, we do not hear of his 
brothers Sambaji or Ekoji performing it 
at any time. Nor is there any record of 
Sahu, his grandson, who was a prisoner at 
Delhi, having gone through the ceremony. 
At Tanjore we do not hear of it before 

Serfoji’s time. i 

Then there is proof that ‘Sudra cooks 
were employed at the Tanjore Palace. 
Two of the cooks, defence 78th wit- 
ness who is a Kallar and defence 82nd 
witness, a Brahmin, have proved this 
fact. It is true that there were Brahmin 
cooks also, but if the family was really 
a Kshatriya one, there would have been 
no need of Sudra cooks at all. One of 
the widows of the late Raja, Rani Rama- 
kumaramba Bai Saheba, was examined as 
a witness in Original Suit No. 400 of 1907 
in the Tanjore District Munsif's Court and 
she described herself then as a Mahratta 
oa Sudra. The deposition* 
*Bxhibit D-78. was recorded on com- 
mission in 1908 by Vamana Rao who was 
the Sirkele of the Palace department of the 
Collector's office and it isin the handwrit- 
ing of Vamana Rao who, according to de- 
fence 102nd witaess, was the person who 
ae made the blue ink entries 
t Exhibit D-1 (a) in the pedigreet, which 
shows Pratapa Singh and Jaya Singh as 
sons of sword-wives. As the description 
sword-wives occurs in the original, there is 
no reason to suspect Vamana Rao’s conduct, 
In describing the Rani as a Mahratta Sudra, 
he may have formed his own opinion that 
all the Tanjore Ranis were Sudras or he 
may have adopted the description given 
by the Rani herself. The 94th defence 
witness says that he was present at the 
time and that the deposition was read 
over to the Rani and that she signed it. 
He also adds in cross-examination that she 
was questioned about her husband’s caste 
and that she mentioned it first as Mahratta. 
and then as Mahratta Sudra. In the settle- 
v ment deed} executed in 
4 Exhibit A-204. 1907 both this Rani Rama- 
kumaramba Bai, and this witaess before 
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the Registration Officer described themselves 
as Kshatriyas and the Rani is so described 
in the body of the document. Thus the 
probative effect of the description -as to 
caste in the deposition is inconsiderable. 

As regards the genealogy of this family, 


Tod in “Annals and Antiquities of Rajas-- 


than,” page 288, has given the genealogy 


of Sivaji. His ancesters are stated in the 
note to be Sambaji, Suttoji, Junkoji, 
Khailooji, Mahoolji, Oogursen, Deoraj. 


Bhoraji, Seoji, Duleepji, Sujunsi and Ajeysi. 
Ajeysi wasa Rana of Mewar. According 
to Tod, Sujunsi was expelled from the 
country and became the founder of the 
Satara thione. Waring’s History of the 
Mahrattas/written in 1810 contains a state- 
ment at page 55 that 

“Shajee, the father of Sivaji, was an il- 
legitimate descendant from the Rana of 
Oodaipoor, a Prince of the highest rank 
among the Hindus,” : 

but he adds at page 57 that Jadoo Rao 
considered Shajee to bea wretched Kunbi. 
Kincaid in Vol. I, page 112, says that Dev- 
raji, one of the family of Udaipur, after a 
querrel with the Rana of Udaipur, fled to 
the Deccan. His other name was Kakaji, 
Mr. Kincaid mentions another story that 
two brothers Khelkarnaji or Kheloji and 
Malkarnaji or -Maloji came together from 
Udaipur to offer their services as free lances 
-to the King of Abmednugger, and that -one 
of them died in battle and the other one 
was drowned. The latter left a son Babaji 
who purchased the putilki or headship of 
the village of Verul near Daulatabad and 
one of Babaji’s sons was Maloji, the grand- 
father of Sivaji. These various versions do 
not agree with the pedigree prefixed to the 
lower Courts judgment nor with the in- 
scription in the Tanjore temple. They are 
mutually destructive, the names differ and 
can only be reconciled on the hypothesis 
that some of them were aliases, and there 
is no proper explanation how a scion of a 
Rajput house came to found a dynasty so 
far south. On the wholeit must be said 
that historically, genealogically, geographi- 
cally, socially and ceremonially, the claim 
of this family to be classed as Kshatriyas 
has failed and the lower Court's finding on 
this point must be confirmed. 
_ In Chuoturya Run Murdun Syn v. Sahub 
Purhulad Syn (25) it has been established 
by the judgment of the Privy Council that 


(25) 7 M.L A. 18 at p. 46;4 W. R. 182; 1 Suth. P. 
C. J. 313; 1 Sar. P. C. J. 591; 19 E. R. 217. 
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Kshatriyas still exist in India. The theory’ 
saa as _ put forward in the Sudra 
Exhibit G-215. Kamalakaram* mentioned 
by Steele in bis “Law and Customs of 
Hindu Caste” (1863), page 89, that Parasu- 
rama destroyed all the Kshatriyas and 
that they no longer exist, a theory said to 
have been started by a Brahmin conspiracy 
which Sir Thomas Strange in his Hindu 
Law, Vol. II, Appendix to Chapter IV, 
refers to, cannot be maintained in the face 
of the above decision: but in Muthusami 
Mudaliar v. Masilamani (26), Sankaran 
Nayar, J., observed that there was a pre- 
sumption that all castes who were not 
proved to be twice born and who were not 
admitted to be untouchables were Sudras. 
This judgment, which treats of the evolu- 
tion of Hindu castes by occupation, migra- 
tion and intermarriage, considers the cri- 
teria according to which new castes which 
have been evolved among the descendants 
of Hindus are to be considered as having 
retained the Hindu religion, and observes 
that the formation of new castes is a process 
which is constantly going on, has received 
the approval of the Privy Couneil in MaYait- 
v. Maung Chit Maung (27), and it has been 
followed in Soundararajam v. Arunachalam 
Chetty (28) “by Sadasiva Ayyar, J. The 
onus being on those who assert that they 
are Kshatriyas to establish their claim, 
when they fail, the only course open to the 
Court is to treat them as Sudras. 

The next question I shall deal with is 
the adoption of the -father of defendants 
Nos. 1 and ¥ and its validity. The adoption 
of Rajaram Ingle by Kamakshi Bai on Ist: 
July 1863 was reported to the Government 

ee of Madras in a lettert 

t Exhibit A-74. dated July 2nd addressed 
to Sir William Thomas Denison, Governor 
of Fort Saint George. The factum of adop- 
tion is not now denied. Objections are 
raised to its validity on behalf of the 
15th defendant on three grounds: (1) that 
the Raja did not authorize the adoption, (2) 
that it was made froman improper motive 
and (3) that the widow lost her power to 
adopt owing to the escheat of the property 


£26) 5 Ind. Cas. 42; 33 M. 342; 7M. L., T.17; 20M. 
L 9 


J. 49, 

(27) 66 Ind. Cas. 609; 49 C.310 atp. 321; 11 L. B. 
R. 155; 30 M. L. T. 126; 42 M L, J. 193; 4 U. P. L.: 
R. (P. C.) 45; A.I. R. 1922 P.O. 197; 481. A. 553 


(28) 33 Ind. Cas. 858; 39 M. 136 at p. 158; 29 M. L. 
J. 793; 2 L. W, 1247; 18 M. L. T. 552; (1916) 1 M. W. 
31. 
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to Government. On behalf of defendants 
Nos. 4 to 11 further objections have been 
advanced: É 

(1) that the Tanjore family is governed 
by Mitakshara Law which they adopted 
after they settled in Tanjore; 

(2) that the existence ofinferior sons is a 
bar to the adoption; and 

(3) that the adopted son's rights, if any, 
are barred by limitation. 

It is settled on the authority of the Privy 
Council in Yadao v. Namdeo (29), that a 
widow in Bombay Presidency may adopt 
a son even without the authority of her 
husband or kinsmen provided that her hus- 
band has not prohibited it and provided 
that she does the act from spiritual motives. 
Again it is settled by another Privy Council 
decision in Balwant Rao v. Baji Rao (30) 
that the personal law of a migrating family 
will govern them in their new domicile if 
it was the personal law at the time of 
migration and provided that they have not 
renounced the law of the Province from 
which they have migrated. Their Lord- 
ships approved of the decision in Vasudevan 
v. Secretary of State for India (31) to the 
same effect. But it is contended in the 
present case that at the time of the migra- 
tion of this family to Tanjore about 1674 
the law that a widow can adopt without 
the authority of her husband was not the 
law as expounded in Bombay. Itis also 
contended that Kamakshi Bai acted from 
the bad motive of spiting the co-widows 
and depriving them of their shares. As 
to the first contention, the Mayukha was 
written by Nilakanta who was born about 
1600 A. D. and lived in the first part of 
the 17th century. His work came into use 
by about 1700. In 1886 it was decided by 
the Bombay High Court in Bayabai v. 
Bala Venkatesh Ramakant (32) that a 
Hindu widow in the Mahratta country. 
could not adopt if her husband in his life- 
This case has come 
in for much criticism by the Judicial Com- 
mittee in Yadao v. Namdeo (29) and the 


(29) 64 Ind. Cas. 536; 49 0,1; 17 N. L. R. 145; 30 
M. L. T. 53; 26 ©. W. N. 393; 42 M. L. J. 219; 15 L. W. 
565; 20 A. L. J. 481; 24 Bom. L R. 608; A.I. R. 1922 
P. C. 216; 48 I. A. 513 (P. C.). 

(30) 57 Ind. Cas. 545; 48 ©. 30; 39 M. L. J. 186; 
(1920) M. W. N. 483; 22 Bom. L. R. 1070; 28 M. L. T. 
157; 18 A. L. J. 1049: 12 L. W. 679; 47 T, A. 213; 16 N. 
L. R. 187; 25 ©. W. N. 243 (P. 0). f 

(31) .11.M. 157 atp. 162; 12 Ind. Jur. 184; 4 Ind. 
Dec. (x. s.) 109. 

(32) 7 B. H. C. R. App. 1. 
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judgment of Westropp, J., has been criti 
cally examined. There was a later case de- 
cided in 1868 but reportedearlierin Rakhma- : 
bai v. Radhabai (33). In this the learned 
Judges accept the opinionofcertain Pundits 
and Shastris to the effect that a woman can 
adopt in Bombay without the injunction of 
her husband ;' and in summing up at page 
191* they do not make the consent of the 
kindred a sine qua non. At page 187*, line 
14, the learned Judges say thata widow 
ought to obtain the consent of the caste 
(gnatis) and that this corresponds with the 
custom of the country. In Yadao v. Namdeo 
(29) the Privy Council point out that this 
decision was based not merely on the custom 
of the country but also on the authorities 
prevailing in the Bombay Presidency. 
Ramji v. Ghamau (34) is only an authority 
for the proposition that a widow of a co- 
parcener has no power to adoptinan un- 
divided family without the authority of her 
husband or the consent of the other undivid- 
ed co-parceners. Yadao v. Namdeo (29) 
which was decided in 1921, has carried 
the widow's power to adopt in Bombay 
further than it was carried by the same 
learned Tribunal in the Collector of Madura 
v. Moottoo Ramalinga Sathupathy (35) where 
it was only decided that the adoption with 
the assent of the kindred (gnati) was the 
law ofthe Mayukha. The law of adoption 
as it prevails in Bombay is not, however, 
dependent only on the authority of the 
Mayukha. There is also the Samskara 
Kaustubha and the Nirnaya Sindu which 
came into use about 1611. In Collector of 
Madura v. Moottoo Ramalinga Sathupathy 
(35) the Mayukha andthe Kaustubha are 
referred to as peculiarly Mahratta treatises, 
anda Full Bench of the Bombay High 
Court have also referred to the Kaustubha 
in Bhagirthibai v. dg ela £36). In 
D - Second Appeal No. 404 of 
“Exhibit A-170. 1885,* the Bombay High 
Court observed that, though adoption in 
the Bombay Presidency isina great mea- 
sure governed by the Vyavahara Mayukha, 
yet the Kaustubha has great authority on 
this particular subject. In Rakhmabai v, 


(33) 5B. H. ©. R. A. ©. J. 181, 
(34) 6 B. 498; 6 Ind. Jur. 587; 3 Ind. Dec. (N. s.) 787 


(35) 12.M. I. A. 397 at p. 432; 1B.L R.P. GO, 1; 10 - 
W. R. P. O. 17; 3 Mad. Jur. 298; 2 Suth. P. O.J 
135; 2 Sar. P.O. J. 361; 20 E. R. 389; 1 Ind. Dec 


N, 8.) 1. 
(36) 11 B. 285 at p. 293; 6 Ind. Dec. (N. s.) 187. 
*Pages of 5 B. H. O. R. A. O, J.—[Had. 
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Radhabai (33) the Vyavahara Kaustubha 
is referred to for the purpose of under- 
standing the en The Nirnaya Sindu* 

Lee es is also an authority to be 

*Exhibit A-469. considered,and alee Kama- 

{Exhibit A-471, lakara Bhatta’s Dharma 
l Sindhut. 

The established law of Bombay as ex- 
pounded by the Privy Council on the 
strength ofall these authorities is that in 
that Presidency a widow can adopt even 
without being authorized by her husband 
or: his kinsmen provided that he has not 
prohibited it. These law books only repro- 
duce the pre-existing custom of the country. 


They do not enacta new law. Ithas not 


been shown that the law was in any way 

different before the time when this 

family migrated to Tanjoré than it was held 
to be in later decisions of the Bombay High 

Court and the Privy Council. The Vyava- 

hara Mayukha did not introduce a new 

law ofits own but only declared the law 
prevailing even before it was written. 

As to the next objection there is no 
doubt that Kamakshi Bai acted in opposi- 
tion to the other widows in the matter of 
the adoption and in some other instances, 
but the objection that she was actuated by 
improper motives may be answered in the 

manner that asimilar objection was an- 
swered by a Full Bench in Ramchandra 

Bhaawan v. Mulji Nanabhai (37) viz., by the 

observation that if the act can be referred 

to proper religious motives, the Court ought 
to presume that she was influenced by reli- 
gious motives and not by mere caprice. 

There is no doubt that the Raja had ex- 

pressed a desire for the continuance of his 

lineage. $ 

As for the third. objection, it has been 
laid down by the Privy Council in Pratap- 
singh Shivsingh v. Agarsingji Raisinghji 
(38) that a widow may exercise the power 
of adoption so long as it is not extinguished 
or exhausted even though the property is 
not vested in her unless there is some time 
limit fixed by the power which is given to 
her to adopt. So even if there was an 
escheat, she may adopt for spiritual pur- 
poses; but the Privy Council has stated in 
Secretary of State v. Kamachee Boye 
Sahaba (1) that there was no escheat. 

“The annexation of the Raja’s property 

(87) 22 B. 558; 11 Ind. Dec. (N, s.) 954. 

(38) 50 Ind. Cas. 457; 43 B. 778; 36 M. L. J. 511; 17 
A. L. J. 522; 21 Bom. L. R. 496; 1U.P.L.R. (P. 0.) 
39; (1919) M. W. N. 313; 10 L. W. 339; 24 O. W. N. 57. 
48 I. A. 97 (P. 0). i 
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was not on the date of the Raja's death 
and there was nothing to prevent the 
Government, in dealing with the property 
as absolute owners by sovereign right, 
from either making an original grant or 
restoring the property to those entitled to 
it by right of succession. If the widow 
had adopted after the Raja died and be- 
fore the East India Company intervened, 
the adoption would not have been invali- 
dated by the subsequent act of usurpation. 
The act of usurpation did not cause a legal 
title to vest in the Government. This was 
made clear in the Privy Council decision, 
The suit was dismissed simply because the 
Municipal Courts could not question the 
act of the State. The Government when 
they restored the property put a restriction 
on the power of the widows to divest the 
estate, and the widows and the daughter 
were designated as persons who should 
take the estate first. Government had 
power to impose any kind of conditions as 
they pleased. They could have imposed a 
condition that the widow should not adopt, 
but they did not do so. The effect ‘of the 
grant was only to postpone the rights of 
all heirs other than the widows and the 
daughter. Thecases which have been cited 
to us Bhoobun Moyee Debia v. Ram Kishore 
Acharji Chowdhry (39), Padmakumari Debi 
v. Court of Wards (40), Thayammal v. 
Venkatarama (41), Tarachurn Chatterji v. 
Sureshchunder Mukerji (42), Krishnaraw 
Trimbak Hasabnis v. Shankarrav Vinayak 


. Hasabnis (43), Ramkrishna v. Shamrao (44), 


Vasudeo v, Ramachandra (45), Annammah v. 
Mabbu Bali Reddi (46), Datto Govind v. 
Kulkarni Pandurang Vinayak (47), Datta- 
traya Bhimrao v. Gangabai (48), Yaknath 
Narayan v. Laxmibai (49) and Shri Dharni-, 
dharv. Chinto (50) are all cases in which the 


(39) 10 M. I. A. 279; 3 W. R. P.C.15; 1 Suth, P. O, 
J. 574; 2 Sar. P. C. J. 111; 19 E. R. 978. 

(40) 8 C. 302; 8 I. A. 229; 4 Sar. P. O. J. 285; 6 
Ind. Jur. 148; 4 Ind. Dee. (N. s.) 193 (P. O.). 
(41) 10 M. 205; 14 I. A. 67; 11 Ind. Jur. 271; 5 Sar, 
P. C.J. 10; 3 Ind. Dee. (x. 3.) 895 (P. C.). l 
(42) 17 C. 122; 16 I. A. 166; 13 Ind. Jur. 289; 5 Sar, 
P. O. J. 379; 8 Ind. Dec. (N. s.) 619 (P. CO). 

(43) 17 B. 164; 9 Ind. Dec. (N. 8.) 107. 

(44) 26 B: 526; 4 Bom. L. R. 315. 

(45) 22 B. 551; 11 Ind. Dec. (N. s.) 949. 

(46) SM. H. C. R. 108. 

aa 32 B. 499; 10 Bom. L. R. 692. __ 

48) 77 Ind. Cas. 17; 46 B. 541; 24 Bom. L. R. 69; &., 
I. R. 1922 Bom. 321. 

(49) 77 Ind. Cas. 117; 47 B. 37; 24 Bom, L. R. 836; 
A. I. R. 1922 Bom. 347. 

(50) 20 B. 250; 10 Ind. Dec. (N. 8.) 725, 
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widow's power of adopting came to an end 
owing to the estate vesting in some other 
full owner. See also Tripucambav. Venkata- 
ratnam (51) which distinguishes Madana 
Mohana Ananga Bheema Deo v. Purusho- 
thama Ananga Bheema Deo (52). The legal 
titie never vested in Government after the 
annexation. Though previously the owner- 
ship was vested in a person who was not 
a subject of the Government, by the de- 
claration of Government he became a subject 
with retrospective effect. The allegation 
hat the family adopted the Mitakshara 
Law after they settled in Tanjore has not 
been substantiated. In 
several legal proceedings* 
they quoted the Mayukha 
Law as being that appli- 
cable to the family. In 
1904 Jijamba Bai who 
was the senior widow after 
the death of the adopted 
son brought a suit T to 
establish her right to the properties and it 
was then held that she and the remaining 
widows carried their personal Mayukha Law 
with them. In Mathosri Rama Boi Ammani 
v. Sivaji Rajah Sahib (53) this Court noted 
the circumstance that the Mayukha Law was 
` that which the Subordinate Judge had 
found to be the personal law of this family 
which migrated from Poona, Although the 
family appear to have employed Telugo 
purohits at funerals and to have adopted 
some practices of South India, and they 
appear to have worshipped Mari Amman, 
and other South Indian deities, they pre- 
served many of their own habits, like 
sunmuk, which are peculiar to the Mah- 
rattas, There is evidence that the Telugu 
purohit was acting under the supervision 
of the western purohit named Bhat 
Goswami (see the evidence of D. W. No. 91). 
The mere employment of ‘local priests 
under the supervision of family priests is 
not sufficient to show that the local law is 
applicable to a migrating family ; Huro 
Pershad Roy Chowdhary v. Shibo Shunkuree 
Chowdhrani (54) and Murle Dos v. Manicka 


| * Exhibits A-456, 
D-114, D-159, A-300, 
A-34, 


t Exhibits A-217 
and 318. 


(51) 72 Ind. Cas. 278; 46 M. 423; 44 M. L.J. 349; A. 
1. R. 1923 Nad. 517. 
. (52) 46 Ind. Cas. 481; 41 M. 855; 35 M. L. J. 138; 5 
P. L. W. 179; 8 L. W. 167; 16 A. L. J. 725; (1918) M. 
W. N. 621; 24 M. L. T. 231; 28 0. L. J. 403; 20 Bom, 
L. R. 1041; 23 O. W. N. 177; 45 I. A. 156 (P. C.). 

(53) 59 Ind. Oas. 265; 12 L. W. 171; (1920) M. W.N, 


0l. < 
(54) 13 W.R. 47. 55 aradan 
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Chetti (55). Even if it be held that this 
family was governed by the Mitakshara 
Law I should be prepared to find that the 
authority given by the Raja’s mother, Avu 
Saheba, amounted to the consent of a king- 
man which the Mitakshara Law requires ; 
vide the Collector of Madura v. Moottoo 
Ramalinga Sathupathy (35). 

The Subordinate Judge has rightly held 
that the adoption in the present case was 
not barred by the existence of the children 
of sword-wives. The right of the sword 
wives’ sons to take the shares of legitimate 
sons in the property and their power to 
invalidate the adoption stand on the same 
footing. If sword-marriage is a valid form 
of marriage for one purpose, it is good for 
the other purpose also. But not so, if they 
are only entitled to take the shares of 
illegitimate sons of a Sudra. The exist- 
ence of illegitimate sons is nota bar to 
the spiritual benefit which is attained by 
the adoption of a legal son. There is node- 
cided case which may serve as an authority 
for the view that an adoption is illegal 
when the adoptive father has sons by a . 
sword-wife. 


The last objection is that of limitation. 
It is argued that by Act IX of 1871, which 
provided a 12 years’ period of limitation , 
to establish an adoption, the adopted son's 
rights became barred in 1875 and that it 
was obligatory to establish his rights within 
the period prescribed by Art. 129 of that Act. 
which gives 12 years from the date of the 
adoption after the death of the adoptive 
father. Ifthe right became barred under 
the Act of 1871, it could not be revived 
by the later Act of 1877 which split Art, 129 
“to establish or set aside an adoption” into 
two Arts. 118 “to obtain a declaration that 
an adoption is invalid when the alleged 
adoption becomes known to the plaintiff,” 
and 119 “to obtain a declaration when the 
rights are interfered with.” In all the 
cases cited to us, viz., Jagadamba Chaodh- 
rani v. Dakhina Mohun Roy Chaodhri (56), 
Mohesh Narain Munshi v. Taruck Nath 
Moitra (57), Harnabh Pershad v. Mandil 
Dass (58), Ratnamasari v. Akilandammal 
(59), Venkoba Row v. Thunia Nataraja 


(55) 4 Ind. Cas, 1110; 5 M. L. T, 181, ‘ 

(56) 13 0. 308; 131. A. 84; 10 Ind. Jur. 307; 4 Sar, 
P. C. J. 715; 6 Ind. Dec. (N. s.) 705 (P. C). 

(57) 20 C. 487; 20 I. A. 30; 6 Sar. P. O. J. 261; 17 
Ind. Jur. 164; 10 Ind. Dec. (N. s.) 330 (P. O. 
- (58) 27 ©. 379; 14 Ind. Dee. (N. s.) 251. 

(59) 26M. 291; 13 M, L. J. 27. - pe 
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Chettiar (60) and Somasundaram Chettiar 
v. Vaithilinga Mudaliar (61) the adop- 
tion was followed by possession. The 
father of defendants Nos. 1 and 2% 
might have brought a suit for a bare 
declaration under s. 15 of Act VIII of 1859 
which was in force till 1871; but it was 
not obligatory for him to doso, It was a 
contingency whether his right. would 
materialise or not. If the daughter had 
survived all the ‘widows, the adopted son 
would not have succeeded in preference to 
her. The case of Bright v. Tyndall (62) 
may bereferred to, A distinction is there 
drawn between an interest that has arisen 
and is represerited and an interest that has 
not arisen and may never arise. In an 
interpleader suit like the present not 
only the adopted son but also other 
claimants are in the position of plaintiffs 
and a suit to establish the adoption by the 
former is not more barred under Art, 129 of 
Act IX of 1871 than the suit of the latter 
to declare it invalid. The possession of 
the Receiver was not adverse to the adopted 
son nor to any of the other claimants and 
so time did not begin to run from the date 
of the adoption. So far as posséssion was 
concerned, the adopted son by bringing a 
suit to establish his adoption during the 


: lifetime of the widows could not have been 


given the further relief of possession 
against the Receiver, for the grant had 
secured the enjoyment of the widows till 
the death of the last. As for the other 
parties the cause of action to set aside the 
adoption will only arise when possession 
is taken under colour of adoption—vide 
Jagadamba Chaodarani v. Dakhina Mohun 
Roy Chaodhri (56) and Tirbhuwan Bahadur 
Singh v. Rameshar Bakhsh Singh (63); and 
the adopted sonand his heirs have never 
obtained possession except fora brief period 
between Kamakshi Bai’s transfer and the 
appointment of a Receiver in execution of 
the decree in Jijoyiamba Bayi Saiba v. 
Kamakshi Bayi Saiba (2). The adopted son 
was bound by the decision in that case, to 
which he was'a party, to the effect that he 
had no present right as lineal heir of the 
Raja to divest the widows. He could not 
have got a bare declaration that his title as 


60) 27 Ind. Cas. 109; (1914) M. W. N. 903. 

(ey 41 Ind. Cas. 546; 40 M. 846; 6 L. W. 253. 

(62) (1877) 4 Ch. D. 189 at p. 199; 25 W. R. 109. 

(63) 28 A. 727 at p. 739; 3.4. L. J. 695; 40. L. J. 
405; 8 Bom. L. R. 722; 16 M. L. J. 440; 10 0. W.N. 
1065; 8 O. O. 377; 1 M. L. T. 265 (P. C.), 
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adopted son was valid, as the Court will 
not try .questions of title as to future 
interests when ngitherclaimant hasa right to 
present possession, especially questions of 
title which may never arise—see Kathama 
Natchiar v. Dorasinga Tevar (64). The 
obligation of suing only arises: when the 
possession is with an adverse claimant. Ag 
the Receiver was in possession, the adopted 
son could wait till the last female died and 
sue for possession of the property as his 
heirs have done. See Muhammad Umar 
Khan v. Muhammad Niaz-ud-din Khan (65). 
In 1881, the adopted son presented a petition 
for a Succession Certificate which was dis- 
missed by Mr. Parker (afterwards Mr, 
Justice Parker) as there was no valid author- 
ity to adopt and no valid taking in adep- 

eter eat tion.* The District 

Exhibit B-37. Judge's decision was con- 
firmed by the High Courtin Surfoji v. Ka- 
makshiamba (3) on the ground that no in- 
quiry need be held in miscellaneous peti- 
tions into intricate questions of law and 
fact. As there was no final adjudication 
on the validity of the adoption, that deci- 
sion will not estop defendants Nos. land 2 
from putting forward their claim in-the 
present case. 

In the abovementioned aspect of the 
widow's power to adopt of her own free 
will, it becomes unnecessary to find asa fact 
whether the late Raja authorized the adop- 
tion of Rajaram; but,ifa finding is neces- 
sary on this poirt,I should hold on the 
evidence that nothingmore than a designa- 
tion of this boy as a suitable boy to be 
adopted, if an adoption were to be made, 
took place, and that no express authority 
was given by the Raja on his death-bed to 
his widows toadopt. His death was sud- 
den. There are conflicting versions as to 
whether he actually adopted Rajaram or 
whether he authorized his adoption or whe- 
ther he merely wished him to perform his 
funeral ceremonies. If hehad actually adopt- 
ed the boy, there would have been no occa- 
sion for the senior widow to go through 
the ceremony asecond time 8 years after- 
wards. Itis not likely that he formed a 


. definite decision to adopt so long as he had 


hopes of a son being born to one of his law- 


(64) 15 B. L. R. 83 at p. 109; 2 I. A. 169; 23 W. R. 
314; 3 Sar, P. C. J. 456; 3 Suth. P. C. J. 106 (P. CO). 

(65) 13 Ind. Cas. 344; 39 C. 418 atp. 432; 6 P. W. 
R. 1912; (1912) M. W. N, 77: 11 M. L. T. 76; 9 A. L. J. 
.137; 15 ©. L. J. 172; 12 P. L. R. 1912; 22 M. L. J. 240; | 
14 Bem. L. R. 182;.16 ©. W.N. 458; 126 P. R. 1912; 39 
I, A. 19 (P. 0) < 
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fully wedded wives. In 1846, the Govern- 
ae .  Mmentissued a notification 
“Exhibit A-ll.” to say that adoptions would 
be recognized only if they were reported to 
the Collector within six months before the 
death of the parties making them. The 
Raja married 17 wives on one day in 1852. 
` Thereforethe idea of adoptingis notlikely to 
have originated from the Government notifi- 
cation six years previously. The Raja must 
have intended to see ifhe could not beget 
a son by one of these wives before he had 
recourse to the remedy of the heirless, met 
e adoption. In the petition 
tExhibit A-34. prepared for 12 widows 
and the mother of the Raja by Mr. Nor- 
ton for presentation to the House of 
Lords in 1861, itis alleged that the Raja 
was “cut off by death before he could either 
himself perform the ceremony of adoption 
or give express authority to widows to 
adopt.” There isa strange contradiction 
between this statement and the statement 
TLIRE. in Kamakshi Bai’s memo- 
_ +Exhibit A-134. rial] + dated llth October 
1865, that the Raja “closed his eyes with 
the satisfaction of having after the first 
alarm of fainting, expressly authorized his 
surrounding wives, his old mother M. Avu 
Saheba, and other relatives on the subject 
of adopting the very boy he had selected.” 
P Again the statement in 
$Exhibit A-286. Mi Norton's journal § 
under date August 24th, 1856, tothe effect 


that the mother of the Raja and Kamakshi . 


Bai’s brother Soorve Rao and another, “one 
and all declared that the Raja took the boy 
from his father on his death-bed and em- 
powered his widows to perform the cere- 
monies” may be contrasted with the asser- 
tion of ‘the Resident, Mr. Cherry, in his 
se letter || to Mr. Norton that 
_ Exhibit 4-293 the widows “one and all 
asserted” that the adoption took place dur- 
ing the Raja's lifetime. In a letter] to Mr. 
ALAH Norton, Avu Saheba refer- 
Exhibit A-298. red to the sanction that 
Bai Sahebas had obtained from the Maha- 
raja and the recognition of the adoption 
by the Commissioner who allowed him to 
perform the obsequiesof the Raja. It is 
not denied that he did in fact perform the 
pics obsequies of the Raja and 
aaa A-59. those of the Raja's widows. 
xhibit A-205. Xok 

. Exhibit A-207. In several documents 
Exhibit A-229, prepared for legal purpo- 
, ses, there isan unaccount- 
able omission to mention the fact that the 
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Raja had expressly authorized Kamakshi 
Bai to adopt when a mention of that fact 
would have been most material to the sub- 
ject of those documents, The nearest ap- 
proach to mention of an express authori- 
zation is in the last of the documents, 
Jijamba Bai’s Mii n 48 yoan after 
KE the adoption took place. 
“Exhibit A-7. The statement * of the 
maid servant that she overheard the Raja 
in his dying words authorize an adoption 
of Rajaram to be madeis incredible. The 
truth came out in the course of her exami- 
nation when she admitted that the Raja 
had an affection for Rajaram because he was 
a fair and intelligent child and took him 
with him when he went in processions and 
arranged for his education. On such ma- 
terials, especially the statement of the 
widows in their petition to the House of 
Lords, the only conclusion that I can come 
to is that there was no express authority to 
adopt. i 
The lower Court has found that the 
14th defendant hasnotproved his descent 
from a common ancestor, Shahji. Wehave 
no first hand information in this age to ar- 
rive at a conclusion on this much disputed 
question of the paternity of Ramraja. The 
story is that in 1747 or 1748, Sahu, the 
grandson of Sivaji, was troubled about the 
succession to the throne of Satara, his only 
son having died. His wifeSakwar Bai, who 
afterwards committed sati, wanted to adopt 
ason of Raghuji Bhonsle from Nagpur. 
Another proposal was to adopt Sambu who 
belonged to the Kolhapur branch. Tara Bai, 
the wife of Rajaram, brought in her grand- 
son Ramraja with a wonderful tale that 
this boy had been posthumously born to 
berson Sivaji the second by Bavani Bai 
during her captivity in the camp of Sahu 
and that as he was of the elder branch of 
the family and Sambu would have been 
jealous of his existence, he was hidden 
and after a mock funeral anda report that 
he was dead, he was secretly conveyed from ` 
Panhala to Bavade where he was kept with 
a Rajput woman and a Brahmin named 
Bhagavantrao and afterwards hidden in the 
Konkan jungles and taken from there to 
Pangoon to the care of 


IG-EMBAEG Baranie sister Now o 
to page. 728o0f 5th the historians, Elphin- 


Edition of Elphin- stone changed his opinion 
stone's History of whether Ramraja was an 
India. imposter or not.t Kin- 


caid does not refer to Tara Bai’s taunting 
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- . Ramraja as baseboin, mentioned by Duff at 


page 48, Vol. II. He says at page 314, 
Vol. II, that the old Queen grew very angry 
and let her grandson: go without further 
conversation. Grant Duffin his History of 
the Mahrattas takesa differentview from 
Elphinstone. See Vol. IT, page 39. To sum 
Ma up., Grant Duff, Frere*, 
“Exhibit F-39-_ Kincaid and the Kolha- 


pages 288-901 E3 pur and Satara - Qazet- 
`F-6, page 229, teers | are in favour of 


_. Ramraja being the 
genuine sonof Sivaji and Bavani Bai. If 
Tara Bai and Sahu, were both satisfied as 
to Ramraja’s parentage, Ido not see any 
reason why we should question it in this case. 
Tara Baiand Sahu had no motive to puta 
stranger or an upstart on the throne of the 
Maharashtra, Government have recognized 
the claim and have given a pension to the 
present representative of the line. Raghuji 
Bhonsle, whose son was to'be adopted, was 
satisfied as to Ramraja'’s parentage (cf. 
Duff, Vol. II, page 39: Kincaid, Vol. 
II, page 308). He was also eventually ac- 
knowledged by the Mahrattas as the suc- 
cessor of Sahu. We are not told by histo- 
rians what were the proofs which satisfied 
Tara Bai of her grandson's identity. It may 

cman have been Bhagavantrao’s 

ee Vol ll oath on holy watert or 
eats some mark of identifica- 
tion which she discovered on Ramraja’s 
body. But we do know that she did ac- 
knowledge his parentage at first and later 
only in anger taunted him with his want 


of spirit which was unworthy ofhis noble 


birth. The Subordinate Judge has acted 
merely on suspicicn arising out of Tara 
Bai's equivocal conduct andon Mr. Elphin- 
l an stone's change of mind 
eee F-39 and on Frere’s$ and Grant 
page i’ Duff's description of Sam- 
bhaji as the last of the lineal descendants 
of Sivaji, a statement true enough so far 
as Kolhapur dynasty was concerned, as 
Sambaji’s widow adopted a remote collateral 
named Sivaji, son of Shaji Bhonsle, Patel 
of Kanwant—vide page 337 of Vol. II of 
Grant Duff. Lastly, the Subordinate Judge 
- was influenced by a mistake as to the date 
of Sivaji’s death. He thinks that Sivaji 
Raja died in 1711 and that the posthumous 


* son must have been born a few months 


aiterwards, but that he was not heard of 
till 1749. It was discovered by Sardesai 
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C. S., has accepted this 

ihe NG page fact*, Grant Duff was 
oot-noot. e mistaken in supposing 
that Sivaji died in 1713. In 1750 Ramraja 
must have been 27 and not 38. Sivaji's 
wife, Bavani Bai, was imprisoned with him 
and there is nothing impossible in the fact 
of a posthumous son being born. There 
is no reason why we should disinherit the 
present representative on the strength of 


‘certain obscure references in contemporary 


documents to some person unknown being 
an imposter or because of the se words 
of an angry old woman, 
ee G-86to The gaun la produced 
; are not only unsigned and 
unauthenticated but their meaning is far 
from clear, It is unnecessary to find whe- 
ther Ramraja wasadopted by Sahu. The 
genealogical tree in the Kolhapur Gazetteer 
shows him as adopted by Sahu and as 
Sa son of Sivaji, and severa 
nare aa documentst{ speak of him 
i ' as adopted. Even if ‘he 
was not adopted, he was the nearest male 
relation of Sahu and must be taken to have 
legally succeeded him. 


The next question is what shares the 
children of the sword-wives take, All the 
parties areagreed that they,take per stirpes. 
The doctrine of representation applies to 
the illegitimate sons as well as to the legi- 
timate sons. See Gopalasami Chetti v. 
Arunachellam Chetti (66) and Ramalinga 
Muppan v. Pavadai Goundan (67). Accord- 
ing to the latest Privy Council decision in 
Kamulammal v. Visvanathaswamt Naicker 
(68), an illegitimate son ofa Sudra takes 
half of what he would have taken had he 
been legitimate. As the Raja left six il- 
legitimate sons and one son has been since 
adopted, theestate must be divided into 
seven shares. The sword-wives’ sons will 
get 3/7ths and the adopted son will get 
4/7ths of the whole. In Kamulammal v. 
Visvanathaswami Naicker (68) there was 
a widow in existence who took along 
with the illegitimate sons. At the date 
of the present suit there was no widow 
alive, and, therefore, there is no difficulty 
in making the apportionment. 


(66) 27 M. 32. 

o 25 M. 519; 11 M. L. J. 399. 

68) 71 Ind. Cas. 643; 46 M. 167; 17. L. W. 298; A.LR. 

1923 P. ©. 8; 44 M. L. J. 465; 32 M. D. T. 48: 37 0. 

L. J. 363; 25 Bom. L. R. 577; 270. W. N. 1021; 50 L- 
A. 32 (P. O.) 
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In para. 2117 of the lower Court's 
‘Judgment, the Subordinate Judge states 
that the 17th defendant is" the nearest 
Bandhu, because all the other Bandhus are 
at least one degree more remote. This 
is incorrect. The 17th defendant is the 
sister's} grandson. The 3rd defendant, 
being aldaughter’s grandson, is nearer to the 
propositus, the last Raja Sivaji; and the 
authorities, Mayne, Trevelyan, Ghose and 
Sarvadhikari are all agreed upon this. 
They put the daughter's son’s son at No. 2 
before the sister's grandson at No. 10, giv- 
ing the descendants preference over ascend- 
ants, 

The Subordinate Judge has found the 
adoption of Sambu Singh by Sakharam 
Saheb who married the Princess Muktamba 
-Bai and also the adoption of the 3rd de- 
fendant by Sambu Singh to be proved. 
The adoption of Sambu Singh by Sakharam 





is not now seriously challenged. But the. 


adoption of the 3rd defendant by Sambu 
Singh is attacked on the ground that Sambu 
Singh was not in a state of mind capable 
of making an eran the time a is 
me took place. He died at 
anit BI. A, m, on 4th March 1891 
Exhibit B-114. cesar 
Exhibit B-115.  offever.* The adoption is 
Exhibit B-22 (a). alleged to have taken place 
in haste that night be- 
tween 12 and 3in the morning. The Sub- 
ordinate Judge has found in favour of the 
adoption on the strength of the evidence 
of the 54th witness, He says that it 
is rather difficult to refuse credence to 
such a witness. The other witnesses were 
more or less interested and contradict each 
other, but 654th witness is well-to-do 
and has been credited on that account, as 
if wealth were a guarantee of veracity. 
' The patient was suffering from.janni which 
has been translated in the deposition as 
coma, The dictionary meaning of the word 
is “affection of the brain, convulsions, apo- 
plexy, paralysis, delirium.” ,The same 
word is translated in the previous deposi- 
tion taken on commission as “delirium.” 
In his judgment the Judge has translated 
it as “failure of pulse,” for which mean- 
ing there is no authority. ane 54th 
aoe witness’s previous deposi- 
tExhibit C-71. tjonj in which he says that 
whenever the patient had consciousness he 
was able to speak, indicates that there were 
times when the patient was unconscious, 
‘Lhe statement that Sakharam and Veera- 
yaghava Ayyangar consulted: with each 
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other as to which boy might be adopted 
suggests that the dying man was not con- . 
sulted as he was too far gone to have a 
voice in the matter and that the whole 
adoption was the doing of Sakharam, Veera- 
raghava Ayyangar demanded Rs. 25,000 for 
his part in the transaction (vide evidence 
of D. W. No. 61) and*he attested Sakha- 
Kh ram Sahib’s Wilf The 
“Exhibit A-451. adoptive mother, Jamna 
Bai, was alive at the time of the suit, but 
was not examined. Sakharam made a Will 
in 1895 leaving bis property to Sethuram ` 
a younger brother of Bambu Singh's widow 
and directing him to perform his funerals. 
His funerals were actually -performed by 
Jamna Bai, his daughter-in-law (vide state- 
ment of D, W. No. 52). There was a suit- 
against the widow of Sambu Singh and the 
legatee under Sakharam’s Will to establish 
the adoption (O: 8. No. 36 of 1895 on the 
file of the Tanjore Sub-Court) and the 
a matter was compromised}. 
tExhibit B-94. There was‘another suit (O. 
S. No. 41 of 1903) brought by Sakharam’s 
reversioner contesting the Will and the 
adoption in which the adoption was found 
Pe to be true but the judg- 
tExhibit B-47. = mentt isnot res judicata 
in the present suit among different claim- 
ants. Again in a suit upon a mortgage 
D (0.8. No. 8 of 1910)§ the 
§Exhibit B-27. adoption was again put in 
issue and found to be true but this judg- 
ment also for the same reason will not 
operate to make the matter res judicata; 
The mortgagor only wanted a proper dis- 
charge and for that purpose. put plaintiff 
to proof of the adoption. The 54th witness's 
statement that the patient was delirious 
and had stertorous breathing and that at 
6 Pr, m. he knew that he would not recover 
and his condition was hopeless makes it 
extremely doubtful if Sambu Singh was 
conscious when the adoption was performed, 
Considering this witness's dependence on 
Sakharam, who was interested in support- 
ing the alleged adoption, and his contra- 
dictory statements as to whether the other 
Doctor Ramaswami Nayudu gave medicine 
to the patient and his description of the 
illness, which was accompanied by deli- 
rium, stertorous breathing and coldness of . 
the extremities, it is not difficult to conclude 
that the dying man was, after 6 r. m., not 
in a state of mind capable of taking any 
initiative in the matter or of understand. 
ing the nature of the act of adoption attri. 
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buted to him. When he says in his state- 
Ment atthe trial that Sambu Singh had 
No delirium nor unconsciousness nor lapses 
of memory, I think that the Court should 
decline to believe his statement. One of the 
witnesses who was present deposed that he 
(Sambu) was three-fourths in his senses 

K and that life was not ex- 
*Exhibit A-2, tinct.* Itis evident that 
the patient was in extremis, and when we 
know that he was delirious and notin full 
possession of his faculties, the onus lies 
on those who propound the adoption of 
‘proving that he was in a fit state of mind 
to perform the actof taking the child in 
adoption with a proper consciousness of 
the nature of the act that he was perform- 
ing [vide Tayammaul v. Sashachalla Naicker 
(69)|. The conduct of Sakharam in contem- 
plating the adoption of a son to himself 
in 1895 as shown by his letter to the Col- 
lector and the Collector's 

{Exhibit B-142. reply{ betrays a conscious- 
ness on his part that the adoption of March 
4th, 1891, was nota good adoption. After 

the Collector reminded 
{Exhibit B-113. him of his telegram} he 
| executed a Will in favour of another boy. 
As the daughter's grandson can only take 
asa Bandhu after the agnates, the question 
of the 3rd defendant’s adoption has now 
only an academic interest. If itis neces- 
sary to record a finding on the point, I 
should reverse the finding of the Subordi- 
nate Judge and find that the 3rd de- 
fendant’s adoption is not proved. If there 
was no evidence available beyond the fact 
that he was recognized as an adopted son, 
I should be prepared to accept the adoption 
as proved but when the adoption is chal- 
lenged by the other parties and there is 
an attempt to prove by direct evidence how 
and when the adoption was made, the onus 
being on him, and he fails to prove the fact 
he must abide by the consequences. 

The last question relates to the claim of 
the 24th defendant, whom the lower Court 
has found to be nearer than the 15th de- 
fendant in propinquity to the deceased. 
This defendant claims to be descended from 
Sambhaji the elder brother of Sivaji who 
was killed : at Kanakgiri (vide Kincaid, 

het Vol. I, page 147 and F-39). 

SEshibit N-14. Jf the genealogy$ given 
in Rama Bai’s written statement is correct 
there can be no doubt about the claims of 


(69) 10M. J. A, 429; 2 Sar. P, O. J, 139; 19 E. R. 
034, ; 
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the 24th defendant, but this depends on 
the question whether one Umaji shown i 
son of Sambheji married Maku Bai and had! 
a son called Persoji, and whether this, 


Maku Bai is the same as Saku Bai’ 
mentioned in the Tanjore inscription, 
Ex. B-140. The letter “S” in Sanskrit 


or Devanagari characters is the same 
as “M” with a tail and it is possible 
that an error was made in transcrib- 
ing the rough mural inscription. The 
manuscript (Ex. B-141) has Maku Bai. If 
gan We Maku Bai mentioned in 
pg hibits N-1to the Exhibits* produced by 
aor this defendant is the same 
person as Maku Rai or Saku Bai of the in- 
scription, the pedigree may be accepted. 
The inscription shows that Umaji and Saku 
Bai had a son named Persoji (para. 
2122 of the lower Court’s judgment). In 
E the sanad, dated 1709 f 
{Exhibit N-3, Persoji is mentioned as. 


‘having requested the Raja to exempt a new 


market place from taxes. If this Peraoji is 
the son of Maku Bai to whom the grant 
Ex. N-1 was given, and the temple inscrip- 
tion shows that Umaji had a son named 
Persoji by his wife Maku Bai, the. correct- 
ness of the pedigree is further proved. 
Doubts have been principally caused by 
the fact that in ery genealogical 
ANG treet the grandfather o 
Exhibit N-14. Maloji is sheen as Vyan- 
kaji, not Persojias in the inscription, and 
by certain branches being shown as extinct 
or issueless when we know that such is not 
the case, and by the statement of Rama Bai, 
widow of gars Rao, to the ene 
ae ommissioner in Il 
SEshibit N-16. that she had no documents 
to prove the correctness of her statement 
that the original sanad was granted to Maloji, . 
an ancestor removed by eight generations 
from the then holders, and her husband's 
Na statement to the same 
iExhibit N-19. effect in 1831.|| The title 
Raja Bhonsle affixed to the inamdar’s names 
in N series indicates that the claim of this 
family to a royal origin isnot a novel one, 
In the absence of any other claimants to be 
descended directly from Sambhaji, I think 
we should not act on an rna state- 
POETA ment in the genealogy in 
“Exhibit 0-69. Hickey’sbook § opposite to 
page 82 that Sambhaji died without issue, 
but we should accept the claim of the present 
24th defendant to be a representative of 
Sambhaji’s branch. Somelinksin the chain 


[93 L 0. 1936} 


of this defendant’s ancestry are very weak 
but for the purpose of the present case his 
title to be descended from S&mbhaji, elder 
brother of Sivaji the Great, has only an 
academic interest, seeing that so long as 
the findings in favour of the adopted and 
illegitimate sons hold good, the distant 
agnates such as l4th, 15th and 24th de- 


fendants can take no share of the property.. 


Under these circumstances there is no suffi- 
cient reason made out for reversing the 
lower Court's decision on the first part of 
the 72nd issue. 

The net result of these appeals will be 
that the lower Court's decree will be modifi- 
ed by directing that the suit properties ke 
divided into 7 instead of 8 shares, of which 
defendants Nos, 1 and 2 will take 4 shares 
and defendants Nos. 4 to 11 will take the 
remaining three shares yer stirpes, and by 
confirming the decree of the lower Courtin 
other respects, dismissing the Appeals 
Nos. 199, 200, 201 and 248 and modifying 
the decree in consequence of Appeals 
Nos. 333 and 334. Costs of the appellants 
in all the appeals to come out of the estate, 
as was ordered in the lower Court, seeing 
that this is an interpleader suit and the 
contentions of the appellants have been 
reasonable and fairly argued, and they 
adopted each other’s arguments so far as 
they suited their particular cases. The 
memoranda of objections, except those of 
2nd defendant, which follow the result of 
Appeals Nos, 333 and 334, are dismissed. 

We are much indebted to all the practi- 
ttioners, Counsel, and Vakils, who have 
appeared in these appeals for the infinite 
‘pains they have taken in scrutinizing and 
analysing the masses of evidence on the 
racord and the keen legal acumen and rare 
learning they have displayed in presenting 
the various questions of law that have 
had to be decided and in dealing with 
the interesting historical records of this 
famous family. I am fully conscious that 
much more might be said upon some of the 
questions at issue, especially that of the 
caste of the parties, but I have endeavoured 
to avoid prolixity and to make my judg- 
ment as succinct as possible, on the prin- 
ciple that if there are sound reasons for 
deciding a particular point in a particular 
‘way, those reasons rather gain than lose clear- 
ness by not being obscured by references to 
matters of minor importance, 

Kumaraswami Sastri, J.--These 
appeals rise out of the judgment of the 
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Subordinate Judge of Tanjore in Original 
Suit No. 26 of 1912 filed by the Receiver of 
the Tanjore Palace Estate for the purpose 
of obtaining an adjudication as to the person 
or persons legally entitled to succeed to the 
properties mentioned in the plaint on the 
death of Jijamba Bai Saheba, the last sur- 
viving widow of Mahataja Sivaji who was 
the last King of Tanjore. 

The lst and 2nd defendants claim the 
estate as the sons of Rajaram Ingle, who, it 
is alleged, was the adopted son of Maharaja 
Sivaji. The 3rd defendant claims the estate 
as the grandson by adoption to Vijaya 
Mohana Mukta Bai, the second daughter of - 
Maharaja Sivaji. It is alleged that she 
adopted Sambu Singh who in turn adopted 
the 3rd defendant. Defendants Nos. 4 to 
11 claim descent from the Raja through 
what arecalled the sword-wives. Fourth 
and fifth defendants claim the estate as the 
sons ofthe Maharaja. Defendants Nos. 6 to 
11 claim as the grandsons of the Maharaja. 
Defendants Nos. 12 to 24 claim the estate 
as the nearest reversionary heirs on the 
death of the widows. . 

The Tanjore Raj was founded about the 
year 1674 or 1675 by Venkaji otherwise 
known as Ekoji who was the half-brother 
\of Sivaji, the founder of the Mahratta King- 
dom. As Ishall have to refer to more than 
one person of that name, I shall refer to 
him as Sivaji the Great to avoid confusion. 
Shahaji, their father, married two wives. By 
his first wife Jeja Bai, he had two sons 
Sambaji and Sivaji the Great, and by his 
second. wife Thuka Bai, he had a son 
Venkaji also known as Ekoji. Venkaji had 
three sons who succeeded to, the Raj one 
after the other. The last son Thukaji had 
a son called Ekoji, He (Thukaji) had a 
son called Pratap Singh who is said to have 
been born to his sword-wife Annapurni Bai, 
Pratap Singh reigned from 174U to 1763 
and had two sons Tulasaji and Amar 
Singh. Tulasaji died leaving an adopted. 
son Serfoji and Serfoji, who reigned from 
1799 to 1832, had a son Sivaji who was 
the last Raja of the Tanjore Dynasty, 
as the Hast India Company on his death 
jn 1855 declared the Raj to be extinct 
and took possession of all the properties 
alleging an escheat. On Tulasaji’s death, 
his brother Amar Singh disputed the adop- 
tion of Serfoji and claimed the estate. His 
claim was at first recognized by the East 
India Company and he ruled from 1787 to 
1798, Subsequently theclaims of Serfoji, the 
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adopted son of Tulasaji, were recognized and 
Amar Singh was deposed. He resided ina 
place called Tiruvadamarudur on a pension 
which was assigned to him. He died leav- 
ing a son Pratapa Singh. Pratap Singh 
adopted a son and the 12th defendant 
Bhavani Bai is the widow of the adopted 
son, who died leaving no male issue. She 
claimed the estate as the nearest heir to 
Sivaji Maharaja on the ground that under 
the Mayukha which applies to the parties 
she was a gotraja sapinda entitled to 
succeed in preference to other collaterals. 
A few years after the death of Sivaji Maha- 
raja, his eldest surviving widow Kamakshi 
Bai Saheba adopted Rajaram Ingle, the 
sister's grandson of the late Sivaji Maha- 
raja. The Ist and 2nd defendants are 
the sons ‘of Rajaram Ingle. Sivaji Maha- 
raja had two daughters Rajes Bai and 
Mukta Bai... Rajes Bai, the elder daughter, 
died without issue on the 26th of December 
. 1856, Mukta Bai, the younger daughter, 
who was unmarried at the date of the Raja's 
death, married Sakharam Saheb. She had 
two sons who predeceased her. She and 
her husband adopted one Sambu Singh and 
the 3rd defendant is the adopted son cf 
Sambu Singh. He claims as the daughter's 
grandson by adoption of the late 
Maharaja. Sivaji -Maharaja had three 
sisters. The first Bayamma Bai had a son 
Ramachandra Soorve. The 17th defend- 
ant is the son of Ramachandra Soorve. 
The 28rd defendant is the son of 
the 17th defendant. They claim as the 
sister's grandsons. Sulakshana -Bai, an- 
other sister of Sivaji, had a son Manoji, 
who died leaving a son Eswant Mohitai. 
Defendants Nos. 21 and 22 are the sons of 
Eswant Mohitai. Sakwar Bai, another sister 
of Sivaji, had a.son Pratap Rudra Ingle. 
Pratap Rudra Ingle had three sons Rama- 
chandra, Eswant and Rajaram. As already 
stated, Rajaram, the youngest son, was ad- 
opted to Sivaji. Ramachandra left a son, 
‘who isthe 20th defendant. Sivaji Maha- 
raja is alleged to have married a num- 
ber of ladies referred to in the case as the 
Mangala Vilas ladies: by a rite which is 
stated in the evidence to be “a sword 
marriage,’ and defendants Nos. 4 to 11 are, 
as already stated, either the sons or grand- 
sons of Sivaji by six of the sword-wives. 
Sambaji, the eldest brother of Sivaji the 
Great, died during the lifetime of his 
father Shahaji and his descendants 
played no part in the events that suc- 
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ceeded Shahaji's death.” The 24th defend- 
ant claims as the descendant of Sambaji 
and the nearest agnatic reversioner to 
Sambaji, Sivaji the Great, had two sons 
Sambaji and Rajaram. When disputes 
arose between Sambaji and Rajaram, the 
kingdom left by Sivaji was carved into two 
principalities, Sambaji and his descendants, 
ruling a‘principality with the capital at 


‘Satara and Rajaram and his descendants 


ruling another principality with the capital 
at Kolhapur. The 13th and 14th defend- 
ants claim as the direct descendants of 
Sambaji to be the. next heirs. The prin- 
cipality of Satara was declared extinct by 
the East India Company in 1838 and the 
13th ‘and 14th defendants are political 
pensioners residing in Satara and they 
claim to be the nearest reversionary heirs, 
Tbe i5th defendant, who is a descendant 
of Rajaram, is the ruling Prince of Kolha- 
pur and he claims as the person entitled to. 
the Tanjore Raj. Shahaji, the father of 
Sivaji the Great, had an uncle Vittoji and 
the 16th defendant is the widow of one 
Somanath, who is said to be a direct descend- 
ant of Vittoji. Her claim is similar to that 
made by the 12th defendant. Defendants 
Nos. 18 and 19 claim to be the grandsons 
of the step-sister of the late Sivaji Maha- 


raja. ; 
The East India Company which had, on 
the death of Sivaji in 1855, taken possession 
of the Raj and the private properties of the 
Raja restored the Raja’s personal estate in 
1862, The circumstances tending to the 
restoration and the terms of the Govern- 


-ment Order will be referred to later on. 


Written statementsand additional written 
statements were filed and each claimant 
wanted to cut out the rest by raising every 
possible ground of exciusion. Asmany as 
73 issues were settled. It is, however, 
necessary to refer only to the contentions 
raised before us in appeal by the appellants 
in the various appeals, I shall not refer 
tothe contentions ofsuchof the parties as 
have filed neither an appeal nor a memo- 
randum of objections, 

The contention of all the defendants ex- 
cept defendants Nos. ito llis that under 
the terms of the grant allthe heirs under 
Hindu Law whowoeuld have taken the estate 
before the daughters are excluded and that 
even assuming that defendants Nos. 1 and 
2 have been validly adopted and defendants 
Nos. 4 to ll are the legitimate children of 
the late Raja, they would be excluded by 
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the terms of the grant from claiming the 
property. The-contention of the Ist and 
2nd defendants is that succession on the 
death of the last widow is to be,traced among 
those who would be the next heirs to the 
Raja and that they, as the sons of the validly 
adopted son of the “Raja, would exclude all 
the other claimants. ‘I'heir case is that de- 
fendants Nos. 4 to 11 have notitleas a sword 
marriage does not confer the status ofa wife 
and that defendants Nos. 4 to 11 are at best 
the illegitimate children of the Raja. They 
also state that the parties are Kshatriyas 
and thatas they belong to one of the twice- 
born classes, the illegitimate children have 
no right to succession. They also contend 
that as Pratap Singh who reigned from 1740 
to 1763 was not the son of the legally mar- 
ried wife of Ekoji but only the son ofa 
sword-wife, he is only an illegitimate son and 
that, therefore, in tracing succession back, 
the collateral descendants of the founder 
Ekoji claiming descent from those obove 
Pratap Singh would be excludedas they 
would not be sapindas, there being under 
Hindu Law no right of collateral succession 
© between the legitimate and the illegitimate 
- branches of a family. They state that in 
any event they will be entitled to 4/7ths 
‘share and defendants Nos. 4to 11 to 3/7ths 
Share. The contention of the 3rd defend- 
ant whoclaims to be the adopted son of 
one Sambu Singh who was himself adopt- 
ed by the surviving daughter of the last 
Raja of Tanjore is that under the terms of 
. the grant the daughter of the last Raja took 
a vested interest in the estate re-granted 
by the Government which she was capable 
of transmitting to her heirs, that the adop- 
tion of the lst and 2nd defendants is in- 
valid, that in any event they would be ex- 
cluded by the terms of the grant, that asword 
marriage is not a legitimate form of mar- 
riage, that defendants Nos. 4 to 11 are illegi- 
timate children who by reason of the parties 
being Kshatriyas would have no right of 
inheritance, that defendants Nos. lz to 24 
cannot succeed to the estate as Pratap Singh, 
the ancestor of Serfoji, was illegitimate, 
being a sword-wife’s son, and there can be 
no succession between Pratap Singh's heirs 
and the collateral branches who are descend- 
ed from the legitimate stock. All the other 
defendants dispute the factum and validity 
of the 3rd defendant's adoption. The con- 
tention of defendants Nos. 4 to 11 is that 
s word-marriage is a legal form of marriage 
conferring upon the issue a full legitimate 
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statis, that they are notexcluded by the 
terms of the grant, that there was no adop- 
tion of the father of defendants Nos. 1 and 
2 and.that, even if the adoption was made, 
the existence of defendants Nos. 4,5 and6 
(the legitimate sons of the Raja) at the time 
of the adoption would render the adoption 
invalid. The contention of defendants Nos. 
12 to 24, the other contesting defendants, is 
that the adoption of defendants Nos. 1 and 
2isinvalid, that the sword-marriageis a 
legal form of marriage, that the sons by - 
such a marriage are legitimate. They, how- 
ever, contend that the mothers of defendants 
Nos. 4 and 5 the grandmothers of defend- 
ants Nos, 6 to 11 were not married according 
to the sword-marriageritual toSivajithe last 
ruler, but were only permanently kept con- 
cubines. As between themselves, each 
disputes the claim’ of the other to be the 
nearest heir on questions of facts which will 
be referred to more fully in dealing with 
their respective claims. 

The question is also raised as to whether 
the parties are governed by the Mayukha, 
which is in force in the -territories from 
which the founder of the dynasty migrated 
to Tanjore or the Mitakshara. 

The Subordinate Judge in an able and 
exhaustive judgment covering 817 printed 
pages dealing minutely with every contention 
raised and with the voluminous oral and 
documentary evidence adduced, has held 
that the parties are Sudras, that the Ist 
and znd defendants were validly adopted 
and that sword-marriage is a legal, though 
an inferior form of, marriage conferring on 
the issues a legitimate status but giving . 
them only the shares of illegitimate children. 
On a construction of the grant he held 
that it did not exclude the Ist and 2nd . 
defendants, the sons of the adopted son,or 
defendants Nos. 4 to 11 who are the descend- 
ants of what are called the Mangala Vilas 
ladies. As regards the propinquity of the 
various contesting defendants, he held that 
the lih defendant, the representative © 
of the Satara Branch, did not prove that 
he was a descendant of Sivaji the’ Great, 
that the 3rd defendant, owing to the death 
of the daughter of Sivaji, before the widows, 
acquired no interest, and that the 24th 
defendant has proved his descent but that 
he is not entitled on the other findings 
to succeed. As regards the 15th and 24th 
defendants, the Subordinate Judge held that 
they have proved their relationship and 
would he Bandhus, the 24th defendant heing 
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nearer than the 15th defendant, but that 
both of them are excluded on the other 
. findings of the Subordinate Judge on the 
construction of the grant, the validity of 
adoption of defendants Nos. 1 and 2and the 
legitimacy of defendants Nos. 4 toll. In 
the result, he passed a decree declaring 
that the properties in dispute are divisible 
between defendants Nos. land 2and 4-to 
ll into eight shares of. which defendants 
Nos.1 and 2 are entitled to two shares, 
defendants Nos. 4, 5, 6,7, 8 and 9 together 
and defendants Nos. 10 and 11 together are 
entitled to six shares. Asregards the Tan- 
jore Palace Library which is one of the items 
in the suit, the parties consented to a decree 
being passed excluding it from the suit and 
creating a fund ofa lakh of rupees for its 
maintenance and upkeep. It.is, therefore, 
unnecessary to consider this portion of the 
claim. : N 

Appeal No. 199 of 1919 is filed by the 
15th defendant. Appeal No. 200° of 1919 
is filed by the 3rd defendant. Appeal 
No. 201 of 1919 is filed by the 14th de- 
fendant. Appeal No. 248 of 1919 is filed 
by the 24th defendant. Appeal No. 333 
of 1919 is filed by the Ist defendant. 
Appeal No. 334 of 1919 is filed by defend- 
ants Nos. 4to 11. In Appeals Nos. 333 
and 334 of 1919 memoranda of objections 
have been filed by the 2nd defendant and 
the 23rd defendant relating to such find- 
ings of the Subordinate Judge as are oppos- 
ed to the contentions raised by the parties. 

It will thus be seen that the main ques- 
tions to be decided in these appeals are— - 
_ (1) What is the construction to be placed 

upon the re-grant by the Government of the 
private properties of the late Maharaja 
Sivaji? 

(2) Whether the issues by a wife married 
in sword-marriage form are legitimate or 
illegitimate? - 

(3) Whether there was in fact sword-mar- 
riage contracted between the late sivaji 
` Maharaja and the mothers or grandmothers 
of defendants Nos. 4 to 11? . 

(4) Whether the parties are Sudras or 
Kshatriyas ? 

(5) Whether the Mayukha or Mitakshara 
applies to the parties? : 

(6) Whether the adoption of defendants 
Nos. 1 and 2 is valid? 

(7) If defendants Nos. 1 and 2 and 4 to 11 
are’ to be excluded, which of the other 
parties have proved that they are the next 
descendants of Sivaji? and 
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(8) If defendants Nos. 1 and 2 and 4 toll 
are entitled to succeed, what are their re- 
spective shares in the estate? 

Before dealing with the grant by the 
Government it is necessary to consider the 
circumstances under which the private 
estate of the late Raja was granted by the 
Government by its order, dated the 21st of 
August 1862, which has been filed as 
Ex. A-46 in the case. Sivaji, the last King 
of Tanjore, died on the 29th of October 
1855. Prior to 1852 Sivaji Maharaja had 
married three wives according to the ortho- 
dox ritual. One of them Padma Bai died 
in 1842 -leaving no issue. The next Sy- ' 
damba Bai died in 1840 leaving two daugh- 
ters, and Kamakshi Bai was the only wife 
alive in 1852. On the 18th of July 1852, 
he married 17 wives, Of these ladies two 
died before Sivaji. He left his adoptive 
mother Avu Bai Saheba, 16 wives who were 
married according tothe ordinary Hindu 
ritual and 40 sword-wives so called because 
they were alleged to have been married 
according to a ritual called “sword-max- 
riage.” They were accommodated in a 
building called Mangala Vilas and have 
been referred to in the evidence and judg- 
ment as the Mangala Vilas ladies. Of these 
40 ladies it is only necessary to refer to 
six ladies who had male issue. The Raja 


‘had by Lakshmi Bai a son who is the 4th 


defendant in the suit. By Meena Bai he 
had a son the 5th defendant. By Kasi Bai 
he had ason Sadanandaji who died leaving 
a son, the 6th defendant. By Bagi Bai he . 
had ason Kamanandaji who died leaving a 
son, the 7th defendant. By Kamu Bai he 
had ason called Bavani who died leaving 
the 8th and 9th defendants, and by Guna 
Bai he had a son Bagyanandaji who died 
leaving the 10th and llth defendants, 
Sivaji had two daughters by his predezeas- 
ed wife Sydamba Bai. Rajes Bai, the 
elder daughter, was given in marriage to 
Sakharam Saheb. She died without leav- 
ing any issue on the 26th of December 1856, 
The younger daughter Mukta Bai was : 
born in 1846 and was nine years old at the 
date of the death of the Raja and was then 
unmarried. She was subsequently given 
in marriage to Sakharam Saheb, her de- 
ceased sister's husband. She died in 1885 
without male issue but leaving Sambu 
Singh her adopted son who died without 
male issue and who in turn is alleged to 


-have adopted the 3rd defendant. 


` It will thus be seen that at the date of 


p 
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the Raja's death he had 16 wives married 
according to orthodox Hindu ritual and 
40 sword-wives and six sons by six of 
them whose names I have already given 
‘and two daughters by a predeceased Rani. 
On the 29th of October 1855 Mr. Forbes, 
who was then the Resident at the Court of 
Tanjore, reported the Raja's death to the 
Government and Ex. B-32 is the report. 
It merely states that the Raja was seized 
` with a slight illness two days previously, 
that the danger was apparent only on the 
29th and that the Raja died before the 
“Resident arrived at the Fort. He sent a 
detailed’ report, Ex. G-208, dated the 6th 
November 1855. He treated the sword 
wives aS mere permanent concubines and 
reported that the Raja left no male issue 
and suggested the continuance of the line 
by making the younger daughter, the ruler 
of the State, as the elder daughter who was 
very ill was not expected to survive’ long. 
Mr. Forbes pointed out that there was no 


`. bar to female succession, that the officers 


of the Raja's darbar met the day after his 
death and decided to urge the claims of the 
younger daughter to succeed, that on a 
previous occasion when the ruler died with- 
out issue, his widow succeeded him and 
that he was informed that similar succes- 
sions took place in Satara and Kolhapur. 
The Madras Government did not acquiesce 
in the view taken by Mr. Forbes or adopt 
his suggestion and they addressed a letter 
to the Court of Directors which is published 
in the appendix to Ex. C-69 (Hickey on the 
Tanjore Mahratta Principality}. The view 
taken by the Madras Clovernment was that 
there was no male heir or any legiti- 
‘mate claimant to the Raj: that the Raj 
consequently became extinct and should 
be so declared: and that the family of the 
Raja should be treated with liberality and. 
consideration. The Court of Directors in 
their despatch, dated the 16th of April 
1856, were of opinion that “as the Raja died 
without leaving a son by birth or adop- 
tion or any brother him surviving, there 
cannot be a male claimant tothe dign- 
ity, that the Tanjore Raj was, therefore, 
extinct and that it lapsed to the British 
Government.” 

The Government of Madras immediately 
on the death of Sivaji took possession of 
all the properties belonging to the State 
and the personal properties of the Raja, 
Arrangements were then made for the 
maintenance af the family and dependants 
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of the Raja. The widows secured the ser- 
vices of Mr. John Bruce Norton, one of the 
leading Barristers in Madras, and sent up 
a memorial to the Government, wherein they 
alleged, among other things, that the de- 
ceased Maharaja had intended to adopt his 
sisters grandson, and that the sister's 
grandson performed the funerals with the 
consent of Mr. Forbes. A petition was also 
sent. by numerous Residents of Tanjore pray- 
ing that Rajaram Rab may be elevated to 
the vacant throne as he was adopted by 
the widows and performed the funeral rites 
with the approval of the Resident. These 
petitions were referred to the Resident, and 
he sent the letter, Ex. B-91, dated 18th 
February 1856, to the Government denying 
that Rajaram Rao was adopted by the 
Raja or performed his funerals with his 
sanction and stating that it is improbable. 
that the late Raja would have had any in- 
tention of adopting the boy or given any 
instructions regarding the adoption, having 
regard to the fact that the death of the 
Raja was sudden. He also stated that any 
adoption by the widows would be illegal. 
As the Government had taken possession 
of the properties of the late Raja and 
sold some of the moveable properties in- 
cluding livestock and did not pay any 
attention to the requests of the members 
of the late Raja's family, Mr. Norton advis- 
ed the ladies to file a Bill in the Supreme 
Court at Madras restraining the Govern- 
ment from disposing of the private pro- 
perties of the late Raja, and a Bill was filed _ 
in the Supreme Court on the 18th Novem- 
ber 1856. . Exhibit D-159 is the Bill filed 
in the Supreme Court by Kamakshi Bai 
Sabeba against the East India Company. 


‘It prayed that Kamakshi Bai Saheba, as 


the eldest widow of the late Sivaji Maha- 
raja and the first married among his sur- 
viving widows, may be declared by a 
decree of the Court entitled to inherit and 
possess the private and particular estate, 
moveable and immoveable, left at the time 
of his death subject to the payment ofany _ 
debts and demands against the private ` 
estate, that the East India Company may 
be declared to be trustees for the plaintiff 
in respect of such estate taken possession 
of by them, that an account be taken of 
such estate and possession be decreed to be 
given of the properties so found and for 
an injunction restraining the East India . 
Company from selling or interfering with 


‘the private and particular estate and effects 
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real and personal, left by Sivaji. After iLe 
tiling of this Bill, 15 of the other widows 
were added as supplemental defendants. 
Tke Supreme Court of Madras granted a 
decree in plaintifs favour. An appeal was 
bled to the Privy Council, and the judg- 
ment of the Supreme Court was reversed 
on the ground that the act of the East 
India Company in seizing the properties 
of the Tanjore Raja,being an act of State, 
the Supreme Court had no jurisdiction to 
interfere. The judgment of the Supreme 
Court, dated 11th December 1857, as well as 
that of the Privy Council, dated 27th July 
1859, is reported as Secretary of State v. 
Kamachee Boye Sahaba (1). Vhcugh their" 
Lordships of the Privy Council disposed of 
the appeal on the ground that Municipal 
Courts had no jurisdiction, their Lordships 
made strong observations on the confisca- 
tion of the private estate of the Raja. Lord 
Kingsdown who delivered the judgment 
observed: 

“Tt is extremely difficult to discover in 
these papers any ground of legal right, on 
the part of the Kast India Company, or of 
the Crown of Great Britain; to the posses- 
sion of this Raj, or ef any part of the pro- 
perty of the Raja on his death ; and, indeed, 
thé seizure’ was denounced by the Attorney- 
General (who, from circumstances explain- 
ed to us at the hearing, appeared as 
Counsel for the respondent, and not in his 
official character for the appellant) as a 
most violent and unjustifiable measure. 
The Raja was an independent sovereign of 
territories undoubtedly small, and bound 
by treaties toa powerful neighbour, - which 
left him, practically, little power of free 
action; but he did not hold his territory, 
such as it was, as a fief of the British 
Crown or of the East India Company; nor 
does there appear to have been any pretence 
for claiming it, on the death of the Raja 
without a son, by any legal title either as 
an escheat,.or as bona vacantia. It should 
seem, therefore, that the possession could 
hardly have been taken upon any such 
grounds.” 

On the receipt of the decision of the 
Privy Council the Government of Madras 
passed proceedings as regards provision 
to be made for the relatives and depend- 
ants of the Raja. These proceedings ap- 
pear at pages 240 to 547 of Secretary of 
State v. Kamachee Boye Sahaba (1). lt was 
resolved that a pension should be granted 
to the immediate members of the Raja's 
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family, to his relations and to the servants 
and pensioners, and a list of persons who 
would be entitled to pension was drawn 
upand proposals were made for the granting 
of pensions. Wxhibit K-12, dated the 5th of 
December 1859, is the proceedings of the 
Madras Government considering the claims 
of the individual members of the Raja's . 
family and fixing their pensions. Kamak- . 
shi Lai Saheba and several of the Ranis, 


-however, refused to receive the pensions 


granted. : a 
After the judgment of the Privy Council, 
went against the Rani, Mr. John Bruce 
Norlon wrote Ex. A-297, dated the 6th of 
September 1859, to the Rani stating that 
between the seizure of the Raj in 1855 and 
the disposal of the case- by the Privy 
Council, there was a complete revulsion of 
feeling owing to the intervention of the 
mutiny and the assumption of the Govern- 
ment of india by the Queen and the issue 
of the Proclamation of 1858. He suggested 
a public agitation and stated that he was. ` 
prepared to go to England and advocate 
her cause. On the Ist of March 1860, the 
mother and the widows of the late Raja sub- 
mitted a memorial, Ex. A-22, to the Secretary 
of State through Mr. Norton praying for the 
restitution of the private property of the 
Raja, and the restoration of the Raj. Mr. 
Norton proceeded to England to interview 
the authorities and obtain orders favour- 
able to the petitioners. Mr. Norton also 
submitted a memorial to the House of 
Lords. The memorial has not been filed, 


.but Ex, A-34, whichis a letter written by 


Mr. Norton to the Rani, refers to the peti- 
tion signed by 12 out of the 15 Ranis. Mr. 
Norton's efforts in England appear to have 
been crowned with a measure of success 80 
far as the private property of the Raja was 


-concerned. He returned to India and sub- 


mitted a memorial, Ex. A-35, -dated the 
20th of May 1861, tothe Governor-General 
on hehalf of Kamakshi Bai Saheba praying 
that the Raj may be restored as a perma- 
nent provision for herself and the family, 
In para.9 ofthe memorial, it was alleged 
that the late Raja was desirous of adopting, 
and fully intended to adopt one Raja- 
ram Saheb, a youthin every way fitted 
for affiliation, but that death cut him off 
too suddenly for the performance of the 
necessary ceremonies, that the youth with 
the consent of the whole of the royal family 
performed the Raja’s funeral ceremonies 
with the knowledge of the Resident Mr, . 
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Forbes, that by the Mahratta custom no 
express authority from the husband to the 
widow is required to render an adoption 
valid, that Kamakshi Bai Saheba has always 
expressed and now expresses her willingness 
to forego her own legal claim in favour of 
the boy designated by the Raja for his 
successor and that she has only refrained. 
hitherto from adopting the boy from a 
desire not to embarrass the action of the 
British Government while her case was 
under consideration. The result of the 
memorial sent up and the efforts in Eng- 
land of Mr, Norton were that the Govern- 
ment of India resolved to relinquish the 
whole of the private properties of the Raja 
in favour of his heirs. Exhibit A-37, dated 
23rd of June 1862, is a letter from the 
Secretary to the Government of India, For- 
eign Department, tothe Chief Secretary to 


the Government of Fort St. George, and it 


runs as follows:— 

“Yam directed to acknowledge the receipt 
of your letter, dated 17th ultimo, No. 194, 
soliciting further instructions regarding the 
disposal of the landed property of the 
Tanjore Raj, and in reply to state that 
since itis doubtful whether the lands in 
question can be legally dealt with as State 
property and since the plea in equity and 
policy for treating them as the private pro- 
perty of the Raja is so strong that it com- 
mands the unanimous support of the mem- 
bers of the Madras Government, the Gover- 
nor-General in Council sanctions the 
relinquishment of the whole ofthe lands in 
favour of the heirs of the late Raja.” 

Before dealing with the grant by the 
Government (Hx. A-46, dated the 2st of 
August 1862), it is necessary to see what the 
state of affairs then was. It will be seen 
from the report of Mr. Forbes that im- 
mediately after the Raja's death there were 
three parties. The Queen mother Avu Bai 
Saheba and those who supported her want- 
ed that the Raj should continue in favour 
of Rajaram Ingle, the grandson of Sakwar 
Bai, sister of the deceased Raja, and whom 
the Raja was bringing up probably with 
the intention of being ultimately. adopted, 
should he have no issue, but who was not 
actually adopted at the time of the Raja’s 
death. Sakharam Saheb, the husband of 
the elder daughter of the late Raja, and 
those who supported him were anxious 
that he should be recognized as heir and 
if that was not possible, the second Princess 
should be declared heiress as the first 


MAHARAJA OF KOLHAPUR V. SUNDARAM IYER, 


“41 


Princess was suffering from an incurable 
malady and was not expected to live long 
(she in fact died in 1856). There. can be 
little doubt that Sakharam Saheb who put 
forward ia his petitions to Government, 
Exs. B-50, B-51 and B-52, the claim that h3 
was married to the elder daughter on the 
understanding that he was to succeed in 
case there was no issue, hoped to marry the 
second Princess on the death of her elder 
sister and was intriguing for the purpose, 
He ultimately married her shortly after- 
wards. Mr. Forbes was in favour. of the 
Raj being continued in favour ofthe second 
daughter "of the Raja. The third party 
consisted of Kamakshi Bai Saheba and her 
adherents. She was the eldest of the Ranis 
and Mr. Norton strongly urged that as the 
senior Rani she was the person entitled -to 
succeed in the absence of any male issue. 

So far as the alleged ‘adoption is con- 
cerned, although attempts were made soon 
after the death of the Raja to make out 
that the circumstance that Rajaram Ingle 
was brought up by the late Raja coupled 
with the performance of the funeral cere- 
monies on his death created a valid title -as 
the adopted son in the boy, this claim was 
negatived almost in its inception by Mr. 
Forbes, the Resident, and the Government 
completely ignored any such claim. Though 
Kamakshi Bai Saheba was at one time wiil- 
ing that the estate should be conferred on 
the boy and was prepared to waive her own 
claim, she was advised by Mr. Norton that 
she should file a Bill in equity in her own 
name and that any formal adoption by her 
of Rajaram Ingle should be postponed till 
she recovered the estate. This: advice 
prevailed and no adoption was made at the 
date of the grant Ex. A-46. 

It is clear from the proceedings of the 
Government which I shall refer to that the 
only claims which the Government had 
before itat the time of the re grant and 
which it considered, were the claims of 
Kamakshi ‘Bai Saheba and the widows on 
the one hand and those of Mukta Bai, the 
second and only surviving daughter of 
the Raja at that time on the other, 
During the course of these proceedings it 
seems to have been assumed by all parties 
that the Mangala Vilas ladies were only 
the permanent concubines and that their 
children by the Raja were only illegitimate 
children. They were then young and 
nobody thought of advancing any claims 
in their favour to succession, The Govern. 
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ment observed in para. 2 of Ex. A-46 
that it having been resolved that the 
whole of the lands are to be relinquished i 
favour of the heirs of the late Raja, : 
“it had to be determined on what prin- 
ciple the distributiqn of the property both 
real and personal should be made or in 
other words what are the respective rights 
of the Raja’s widows and of his daughter.” 
The question before the Government 
being only whether the estate should be 
delivered over to the widows or the daugh- 
ter, the question was referred: to the 
Pundits. The answer by the senior Pundit 
was that where a person separated from 
his ‘co-parceners, dies leaving no male 
_issue, all his widows remaining chaste are 
entitled to participateequally in his per- 
sonal property, that as regards the real 
property it goes solely to the widow who 
` has a daughter but that if there be no such 
widow, all the widows are entitled to par- 
ticipate equally init, that the widows are 
competent to dispose of their respective 
shares of the personalty, at Will, but that 
they cannot alienate the real property with- 
out the consent of their dayadis except for 
most indispensable purposes, that the law 
. is the same in this respect for Mahrattas as 
for other Dravida Hindus andthat Mayukha 
ig an acknowledged authority for the 
Mahrattas being in accordance with the 
Dharma Sastras . governing the other 
Dravidas, The junior Pundit was of opinion 
that where a man, either with the- consent 
of his eldest wife, or from a belief that she 
is incapable of bearing male issue, marries 
other females, the latter would become his 
lawful wives but that if he marries them 
notwithstanding the knowledge of his 
eldest wife’s capability of bearing issue, 
the other wives cannot be regarded as 
lawful wives but only such as were intend- 
ed for purposes of sensual gratification, 
that according to Mayukha all the widows 
may of their own accord enjoy the property 
in common, but that in doing so they should 
take the property each in turn according 
to seniority, that the party in possession 
. should support the rest, that, so long as the 
property was undivided, it cannot be used 
“ for any but legal purposes but that when 
divided, each of the widows can dispose of 
their respective shares of the personal pro- 
perty as they please, that they can also 
- dispose of the real property under.the 
- special circumstances noticed in the Sastras, 
that in respect of inheritance the Mahrattas 
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as well as the.other Hindus are governed 
by Mitakshara and that the Mayukha is 
particularly applicable to the Mahratta 
country but that if there was any special 
custom among Mahrattas in respect of in- 
heritance, such custom must be acted upon. 
The junior Pundit was asked a specific 
question as to what are the rights of the 
widows if they are of unexceptional charac- 


. ter? He replied that ifthe widows are 


of unexceptional character, they should 
enjoy the property according to the. senior- 
ity, the party in possession being bound 
to afford the rest full protection. The 
Government agreed with the opinion of the 
junior Pundit. . 

Having regard to the above facts and the 
circumstances which existed at the date of 
Ex. A-46, the question is what are therights 
of the parties? The material portions of 
Ex. A-46 run as follows:— 

“4, The Governor in Council concurs in 
the opinion of the junior Pundit which, he 
observes, is in accordance with the pro- 
visions of the Hindu Law as sanctioned 
by several decisions of the Sudder Court. 
In the decree passed by that Court in 
Appeal Suit No. 5 of 1824 printed at page 
454 of the lst Volume of “Selected Decrees” 
and in that passed in Appeal Suit No.1 
of 1835 printed at page 40 of the 2nd 
Volume, the principle that where there are 
no male heirs, the senior widow is entitled 
to succeed to the management of the estate, 
both real and personal, is distinctly re- 
cognized. The senior Pundit admits that 
the rights of the widows, according to his 
construction ofthe law, whereby they are 
severally declared to be entitled to an equal 
share of the real and personal property, 
are limited to the use of it during their 
lifetime, that they cannot alienate it, and 
that on the death of the widows it goes to 


‘the next heir of the husband. It is obvious 


that such a distribution of the property, as 
the senior Pundit contends for, would 
greatly endanger its security and the rights 
of those next in succession. On the other 
hand, the recognition by the law of a senior 
widow who during her lifetime manages 
the property providing for the due par- 
ticipation in its proceeds by the other 
widows—her co-heirs, prevents much con- 
fusion and endless disputes, and by limit- 
ing the responsibility to a single individual , 
gives greater security to the property itself, 
“5. The senior Pundit refers to an 
opinion given by himselfand by the junior 
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Pundit in reply to a question put to them 
on the 22nd October 1855 whjch, it appears 
to the Governor in Council, exactly meets 
the case now under consideration. The 
opinion in question is referred to by the 
senior Pundit with the view of showing 
that the “junior Pundit did not always 
hold the opinion for which he now con- 
tends, but it appears to the Government 
“to tell just the other way. In the opinion 
referred to it is not suggested that the’ pro- 
perty should be divided, but it declared 
(and no distinction is made between real 
and personal property) that it vests first 
in the widows and after their deaths is to 
be inherited by the daughter. This, the 
Governor in Council conceives, is strictly 
in accordance with the principles of Hindu 
Law as expounded by the Court of Sudder 
Adawlut in the decrees already referred 
to, and with the evidence adduced in, and 
decision ‘given. by, the Supreme Court in 
the suit instituted against the Govern- 
ment by Kamakshi Bai; and by this 


principle the Government must be guid- . 


ed in dealing with the estate of the late 
Raja of Tanjore. The estate will, there- 
fore, be made over. to the senior widow 
who will havethe management and control 
of the property, and it will beher duty to 
provide in a suitable manner for the parti- 
cipative enjoyment of the estate in question 
by the other widows—her co-heirs. On the 
death of the’ last surviving widow, the 
daughter of the late Raja, or failing her 
the next heirs of the late Raja, if any, will 
inherit the property. eons 

“6. The Governor in Council directs 
that the Government Agent at Tanjore will 
communicate this decision to the widows 
and daughter of the late Raja, and will 
take steps to place the senior widow in 
possession of the property, both real and 
personal, impressing upon her the responsi- 
bility which will attach to her both in re- 
gard to her conduct towards her co-heirs 
and for the security of the property. She 
will, of course, be required to give a receipt 
for the whole of the personal property on 
being placed in possession of it.” 

In pursuance of the proceeding mentioned 
above, Kamakshi Bai Saheba as the eldest 
of the widows of the Raja was putin pos- 
session of the properties, As already pointed 
out, Avu Bai Saheba, the mother, and 
several of the Ranis that were siding with 
her including Kamakshi Bai Saheba were 
keen on adopting Rajaram Ingle, Mr Norton 
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advised the postponement of the adoption 
till the Raj or at least the private property 
of the Raja was recovered and wasof opinion 
that any adoption made when the claims 
made for the restoration of the Raj and the 
properties were not disposed of by the 
Government.would be extremely inconveni- 
ent. After the propefties were delivered 
over to Kamakshi Bai Saheba in pursuance 
of the Government Order, the ceremony of 
adoption was gone through on the Ist of 
July 1863. I shallrefer to the events which 
preceded and followed the adoption in 
dealing with the issue as to its validity. 
After the adoption, Kamakshi“ Bai Saheba 
desired to put the adopted son in possession 
of the properties which she took posséssion 
of and took steps for the purpose. ‘She 
maintained that her co-widows had no 
interest in the property or any right to con- 
trol its management and she did not make 
provision for their maintenance. Owing 
to disputes between the parties, two out of 
the 15 Ranis then surviving filed O. 8. 
No. 16 of 1866 on the file of the District 
Court of Tanjore praying fora declaration 
that the adoption was. invalid, that all the 
widows were entitled to share equally -and 
that the estate should be divided between 
them, Kamakshi Bai and 12 of the widows 
were defendants Nos. 1 tol3in that suit 
and the adopted son was the 14th defend- 
ant. Neither the daughter of the Raja nor 
the issues by the Mangala Vilas ladies were 
parties tothat suit. The District Judge, 
without taking evidence, upheld the conten- 
tion of the plaintiffs that the widows were 
entitled to equal enjoyment of the property 
but that they had no right to have the 
estate partitioned and he appointed a Re- 
ceiver. Heexpressed an opinion that the 
adoption was not binding on plaintiffs. 
An appeal was filed inthe High Court and 
the case is reported as Jijoyiamba Bayi: 
Saiba v. Kamaskki Bayi Saiba (2). As the 
judgment of the’ High Court deals with the 
effect of this grant onthe rights of the par- 
ties before it, ib is necessary. to refer in 
some detail to the view taken by the High 
Court. As neither the daughter of the Raja 
nor the Mangala Vilas sons were parties to 
the suitor appeal, it would of course not 
be binding on them; but the judgment will , 
be valuable as an expression of opinion by 
two of the eminent Judges of this Court. 
In dealing with the question whether the 
grant was anoriginal grant from the Gov- 
ernment of . their mere grace and favour, 


s 


-> 
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ora restoration of the property to those 
entitled to it.by right of succession, or an 
abandonment by the Government of all 
claim of right by virtue of their State act 
of seizure, the learned Judges after refer- 
ring to the proceedings of the Government 
observe: 

“There is nothingein those proceedings 
indicative of an abandonment of proprie- 
tary right from thetime of seizure, and it 
would have been strange to have found 
itotherwise after the firmness shown by the 
. Government inthe maintenance of their 
unfettered sovereign ownership. They evi- 
dence, we think, the retention throughout 
of the absolute State right to the property, 
and the intention that the more liberal 
restoration resolved on should take effect as 
` a beneficent grant of the proprietary right 
by the Government from the date of the 
` transfer. No doubt the transfer was for 

the benefit of those who were then the legal 
representatives of the Raja, and put them 
(as the Advocate General argued, and we 
were about to hold) in the position to enjoy 
the rights, which the law gave to such re- 
presentatives: but not, therefore, as was 
further argued, in the same legal position 
as ifthe Government had never taken the 
property. It might have been otherwise 
made, and there is the further circumstance 
against the intention to recognize the right 
of inheritance from the Raja's death, that 
provision was not made at the time.of the 
transfer for the restoration.of the income 
of the lands during the interval that posses- 
sion was withheld, as we find was the case 
on the restoration to the Raja's daughter of 
three villages the mirasi rights of which 
were recognized by the Government tohave 
been vested in her mother. The netprofits, 
it appears, were afterwards disbursed to the 
senior widow; but the Court cannot regard 
` that disbursement otherwise than as a 
still more liberal State. donation, induced 
by the memorial appealing to the further 
exercise of the benevolence of the Govern- 
ment and stating that unless the senior 
widow was provided with funds,the benevo- 
lent object of providing forthe comfort 
and respectability of the family would be 
defeated, owing to the load of debt with 
which. they were burthened. For these 
reasons we are of opinion that this Court is 
bound to.consider the transfers under the 
order asa grant of grace and favour by the 
Government in right of their absolute sove- 
reign ownership, just as if it had been 
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in favour of persons who were not the near- 


-est representatives, and consequently that 


the widows’ and daughter's proprietary 
rights are derivative from the Government, 
and have not relation back to ‘inheritance 
on the deathof the Raja. Itis only on the 
ground that the Government had confessed 
themselves completely in the wrong in re- 
gard to the possession ofthe property and 
passed the order asa reparation that the 
Court could hold differently, and we think 
the contrary of that inconsistent and most 
unlikely position appears,” - Í : 

In dealing with the tights of the adopted 
son who was the 14th defendant in the suit 
they observe: 

“This decision rendersit unnecessary to 
send tothe lower Court an issue raising 
the question of validity orinvalidity of the 
alleged adoption of the 14th defendant, 
For iffound to be valid (a result at present 
very problematic) his present claim by right 
of adoption being as lineal heir of the Raja 
in preference to the widows would not be 
maintainable. To that claim, the absolute 
ownership of the Government in the inter- 
val from the death of the Raja until the act 
of State by which the transfer was made to 
the widows and daughter is, we think, 
fatal. As-heir inheriting by descent he ap- 
pears to us to be inno better position before 
the Municipal law of the country than he 
would beif the property in dispute still 
remained with the Government, and he were 
claiming it-or the entire former territory of 
the Raja. Whether as adopted son he may 
become entitled to claim under and by vir- 
tue of the ‘transfer, is not a question on 
which we need or can properly say anything 
in this suit.” 

Dealing with the interest which the grant 
gave to the widows the learned Judges held 
that the order was intended to pass and did 
pass the property to the widows tobe held 
and enjoyed with the same rightsas the 
law of succession gives widows on the devo- 
lution of property by inheritance. After 
reviewing the authoritiesthe learned Judges 
held that the widows took a joint estate 
for life in theirhusband’s property with the 
rights of survivorship and equal beneficial 
enjoyment. The case was sent down to the 
Civil Judge to return findings as to the 
nature and value and income of the proper- - 
ties handed over by the Government to 
Kamakshi Bai Saheba. Findings were re- 
turned and the High Court pronounced 
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judgment on the findings which has been 
marked as Ex. D-61. A final decree was 
passed by the High Court on the 8th of 
May 1868 which has been filed as Ex. B-179. 
The material portion of the decrée runs as 
follows:— 

“This Court doth adjudge and declare 
that the plaintiffs and the defendants who 
are the surviving widows of the late Raja of 
Tanjore derive their title to the property 
in the plaint mentioned from the Govern- 
ment under the order ofthe 21st August 
1862 and are possessed of a joint estate for 
their respective lives with rights of sur- 
vivorship and severally entitled to an equal 
share of the rents, produce and profits of 
the said property and the beneficial use 
and enjoyment of the moveable portion 
thereof in common.” Ea 

-The grant Exhibit A-46 was considered 
by the Madras High Court in two later 
decisions. Kaliana Sundaram Ayyar v. 
Umamha Bayi Saheb (l2) arose out of 
a suit filed by Umamba Bayi Saheba, the 
then senior Rani, to recover possession of 
the Devasthanam and endowments which 
were in charge of the late Kamakshi Bai 
Saheba, the senior widow, atthe date of 
the death of the Raja of Tanjore in 1859 
and which after her death were transferred 
to the Devasthanam Committee by the 
Government. In dealing with the grant, 
dated the żlst of August 1562, the learned 
Judges observe: 

-"On the 2lst August 1862 an order was 
made by Government to the effect that the 
private property of the late Raja should be 
handed over to the senior Rani, the late 
Kamakshi Bayi, on the terms mentioned 
therein [see Jijoyiamba Bayi Saiba v. 
Kamakshi Bayi Saiba (2).| The nature of 
these terms was such thatthe senior Rani 
and the other Ranis and the Raja’s daugh- 
ter were practically placed as between 
themselves in the position, in which they 
would have been under Hindu Law, had no 
confiscation of the property taken place.” 

In dealing with the estate which the 
senior Rani took, their Lordships observe 
at page 431*: 

“The question still remains what was the 
precise nature of the estate intended to be 
taken by the senior Rani. It must be 
taken that the estate was in the nature of 
self-acquired property in the Rani's hands, 
in this sense, that her rights were deriva- 
tive from Governmentand had no relation 

“Page of 20 M—-[Hd.] 7 
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back to inheritance on the death of ihe 
Raja,” 

That was the view taken with regard 
to the private property restored by the 
order of 2lst August 1862 see Jijoyiamba 
Bayi Saiba v. Kamakshi Bayi Saiba (2). In 
Sundaram Ayyar v. Ramachandra Ayyar 
(70) where the question arose as to the 
rights-of tenants ina Mokhasa in the 
Tanjore Palace Estate, there is a passing re- 
ference to the grant Ex. A-46 and the Chief ` 
Justice observes: 

“It was expressly decided in Secretary 
of State v. Kamachee Boye Sahaba (1) 
that these villages, forming the so-called 
private estate of Raja, then became the 
property of the Government; and some 
years later they were granted as a matter 
of grace and favour to the widows of the 
late Raja and after them to his daughter 
or failing her his next heirs, as held by 
this Court in Jijoyiamba’ Bayi Saiba vy 
Kamakshi Bayt Saiba (2). l 

The contentions of the parties as regards 
the meaning and legal effect of the words 
“on the death of the last surviving 
widow, the daughter of the late Raja or, 
failing her, the next heirs of the late 
Raja, if any, will inherit the property” 
raise questions of some difficulty. It" is 
contended by Mr. Grant who argued this- 
part of the case for the 15th defendant 
who is the appellant in Appeal No. 199 
of 1919 that the effect of the grant by the 
Government was to confer on the widows 
what in law would be a pure Hindu widow's 
estate with all its legal incidents, thus 
vesting the whole of the inheritance in 
them, that the daughter had only a spes 
successionis as would be the case if the pro- 
perty, devolved on the widows by right of 
inheritance and that the words “or failing 
her, the next heirs of the Raja will inherit 
the property” mean that if the daughter 
‘should predecease the widows, the persons 
who under Hindu Law would be the heirs ` 
of the Raja next after the widows and the 
daughter will be entitled to inherit the 
property. He argues that as under the 
Hindu Law a natural (aurasa) son or an 
adopted son would take before and not 
after the daughter, the terms of the grant 
necessarily excluded the adopted son and 
the Mangala Vilas sons, even assuming that 
the findings of the Subordinate Judge as 
to the validity of the adoption and the 


(70) 40 Ind. Cas. 975; 32 M. L. J. 333; (1917) 3 
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legitimacy of the Mangala Vilas sons are 
right. This contention has been adopted 
by the Vakil for the 14th defendant who 
is the appellant in Appeal No. 201 of 1919 
and the Vakil for the 24th defendant who 
is the appellant in Appeal No. 248 of 1919. 
The contention for*the 3rd defendant is 
that under the terms of the grant succes- 
sive estates were conferred on the widows 
and daughter, that the daughter’s rights 
were not merely those ofan expectant heir 
but that mthe daughter took an absolute 
vested remainder on the death ofthe widows 
which was capable of transmission to her 
heirs, that the words “failing her” meant 
“failing her and her heirs,” that the next 
heirs would be the heirs of the Raja on 
- the date of her death and not heirson the 
date of the death of the last of the Ranis. 
It is contended that the Hindu Law makes 
no distinction between natural and adopted 
sons who are both equally entitled to suc- 
ceed collaterally and that the 3rd defend- 
ant or the adopted son of the son adopted 
by the daughter will bein the same posi- 
tion ashe was the natural grandson of the 
. daughter and that as she left an heir, 
namely, the 3rd defendant, he is entitled 
- to the- property. He, however, accepts the 
contention of Mr. Grant that under the 
Government Order, {Ex. A-46, the.adopt- 
ed son and the Mangala Vilas sons are 
excluded as they would not be heirs next 
after the. daughter but heirs who under 
` Hindu Law would take precedence over 
her. The contention of defendants Nos. 1, 
2 and 4 to llis that under the terms of 
the grant the widows had a life-estate, 
that the.daughter, if she survived, would 
have siicceeded, that on her death, succes- 
sion has to be traced back to the heirs of 
the Raja and that the heirs of the Raja 
would undoubtedly be the lst and 2nd de- 
fendants who are the sons of the adopted 
son and the defendants Nos. 4 to 11 who 
represent the issue of the Raja by the 
-Mangala Vilas. They contend that the 
grant discloses no intention to exclude 
anybody, that, as the adoption of the 
father of the lst and 2nd defendants 
was made in 1863 after the date of the 
. grant, there could have been no intention 
to exclude anybody, and that the next 
heirs of the Raja simply means the nearest 
heirs of the Raja and that in fixing that 
class, the rule of Hindu Law will apply, 
namely, that in seeking for reversioners 
to the estate of a sonless Hindu the selec- 
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tion will be made from such of the heirs 
as would be the heirs of the Raja if he 
had died on the date of the death of the 
widow. It is further contended for defend- 
ants Nos. 4 to 11, that assuming that they 
were treated as illegitimate sons and grand- 
sons of the late Raja, under the Hindu 
Law as it then stood, illegitimate sons were 
treated as coming after the widow and the 
daughter and thatin any event they cannot 
be cut out under the terms of the grant, 
assuming that it excluded persons who 
would in the ordinary course have inherited 
prior to the widows and the daughter, It 
was argued that in construing the terms 
of a grant the state of the law as then cur- 
rent should be kept in view and reference 
was made to Abdul Aziz Khan v. Appaya- 
sami Naiker (71). 

I do not think that there are any grounds 


“for holding that the Government in re- 


granting the property wanted to exclude 
anybody. It should be remembered that 
while the annexation ofthe Raj and the tak- 
ing possession of the private properties of the 
Raja took place in 1855, the restoration was 
in 1862 and during the interval, the Great 
Indian Mutiny had completely changed the 

attitude of the Government in. the matter 
of recognizing adoptions or annexing Native 
States. The avowed policy of Lord Dal- 

housie who was the Governor-General of 
India between 1848 and 1856 was to annex 
Native States and principalities in all 
cases where the Raja died without leaving 
legitimate male issue. Adoptions were not 
recognized. His policy in his words was 
that “of getting rid of those petty interven- 
ing principalities which may be made a 
means of annoyance but which can never 

be a source of strength to the British.” 

The States of Kolaba, Satara, Nagpore and 

Jhansi were annexed on the ground that 
the Rajas left no male heirs and that the 
Government would not recognize any adop- 


- tion made by the Rajas. Exhibit A-11 is 


a notification, dated 16th March 1846, ex- 
tending the rule to shrotriyams and mo- 
khasas and the protest of the Raja is filed 
as Ex. A-12, dated the 20th of July 1846. 
No heed was paid by the Government to 
the representations made by the Raja and 
the other Ruling Chiefs and State after 
State was being annexed. It was to prevent 
such a fate overtaking Tanjore that on the 
18th of July. 1852 the Raja of Tanjore 

(71) 27 M. 131; 8 0. W. N. 186; 6 Bóm, L. R. 7; 34 
LA. 1; 8 Sar. P. O. J. 568 (P.O). a 


. should also be borne in mind that 
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married 17 wives with the hope that one at 
least of them may bear male issue to suc- 
ceed to the Raj. The Great Indian Mutiny 
which began in 1857 opened the eyes of 
the British Government to the unwisdom of 
the policy and one result of the assumption 
by the Crown of the Government of India 
was a complete reversal of the policy. Lord 
Canning’s Proclamation in 1860, after the 
Mutiny was quelled and the Government 
was transferred to the Crown, recognized 


the full and unfettered power of adoption . 


and the Queen's Proclamation was a public 
assurance that private rights of Native 
Rulers including the right of adoption 
would be fully recognized. There was, 
therefore, no possible ground on which the 
Government in 1862 would have objected 
to the adopted son succeeding to the pri- 
vate property of the Raja if there was at 
that time a validly adopted son in existence, 
more especially as the restoration was not 
of the Raj but only ofthe private property 
which belonged to the Raja. There was 
also no reason why the Government should 
forbid a future adoption if it could have 
been validly made under Hindu Law. In fact 
the attitude of the Government when the 
adoption was brought to its notice by 
Kamakshi Bai Sahebaand -the other Ranis 
and when the contemplated adoption was 
objected to by the daughter was one of 
complete indifference so far as the private 
properties of the Raja which were restored 
by the order, Ex. A-46, was concerned. It 
in 
addition to the complete change of policy 
which was publicly announced and faithful- 
ly carried out after the assumption of the 
Government of India by the Crown in the 
year 1858, the seizure by the East India 
Company of the private property of the 
“ Raja was condemned in emphatic terms by 
the Supreme Court and the Privy Council 


asan act for which there was not even a. 


shadow of legal justification.. Petitions 
were submitted by Kamakshi Bai Saheba 
and the other Ranis and the effect of the 
memorials submitted and the able and 
persistent advocacy of Mr. Norton both in 
India and in England was to convince the 
Government of India and the Home authori- 


ties of the injustice done to the heirs of. 


the Raja by the seizure of his private 
property. 

It is unfortunate that we have not got 
all the correspondence which passed be- 
tween the Madras Government and. the 


MAHARAJA OF KOLHAPUR V. SUNDARAM IYER. 


747 


Government of India and the Home authori- 
ties. Exhibit A-37, dated the 23rd of 
June 1862, which is a letter from the 
Secretary to the Government of India, 
Foreign Department (Political), to the 
Chief Secretary to the Government of Fort 
St. George, throws considerable. light on 
the reasons which prompted the restora- 
tion of the private property. It runs as 
follows :— : 

“Tam directed to acknowledge the re- 
ceipt of your letter, dated 17th ultimo, No. 
194, soliciting further instructions regarding 
the disposal of the landed property of the 
Tanjore Raj and in reply to state that, since 
it is doubtful whether the lands in question 
can be legally dealt with as State property, 
and since the plea in equity and policy for 
treating them as the private property of 


-the Raja isso strong that it commands- 


the unanimous support of the members of 
the Madras Government, the Governor- 
General in Council sanctions the relinquish- 
ment of the whole ofthe lands in favour 
of the heirs of the late Raja.” : 
This letter shows that the Government 
recognized the doubtful nature of the 
seizure of the private property and that it 
wanted to relinquish that property. in 
favour of the persons who. would have been 
rightly entitled to it asthe heirs of the 
Raja but for the seizure. Exhibit A-46 
which evidences .the re-grant begins by 
referring to Colonel Durand’s letter and 
para. 2 states that the question of the 
relinquishment in favour of the heirs of th 
Raja having been settled, . 
“Tt has to be determined on what prin- 
ciples the distribution of.the property both 
real and personal shall be made, or in other 
words what are the respective rights of the 


Raja's widows and of his daughter. The . 


Government have now before them the. 
opinion of the Hindu Law officers of the 


Sudder Court on a question put with the 
view of ascertaining the Hindu Law as 
applicable to the case.” 

The words “relinquishment of the whole 
of the lands in favour of the heirs of the 
late Raja” show-clearly that no person who 
would be the heir atthe time or subsequ- 
ently was to be excluded and that, though 
technically the relinquishment may by 
virtue of the anterior seizure in the pro- 
fessed exercise of sovereign rights have the 
effect of a fresh grant,-there was as far as 
possible to be no break with the past and 
no change for the future,—things being 
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putin the same position as if there had 
been no seizure. The position, therefore, was 
that it was resolved to relinquish the pro- 
perty which had been seized and the 
Government was anxious to give it back to 
the heirs of the Raja, t.e., to the persons 
who would have taken the property on the 
death of the Raja, had there been no 
seizure. The adoption of Rajaram Ingle, 
the father of the lst and 2nd defendants. 
by Kamakshi Bai Saheba was on the lst 
July 1863, so thaton the date of the Govern- 
ment Order of the 2ist of August 1862 there 
was no adopted son in existence to claim 
the property. It is no doubt true that 
attempts were made to set up the claims of 
Rajaram Ingle to the Raj soon after the 
Raja’s death on the ground that he had 
been brought up by the Raja with the 
intention ofadopting him and that he had 
performed the funeral ceremonies with the 
knowledge and consent of the Resident; 
but it was admitted that no ceremony of 
adoption had been performed by the Raja. 
Mr. Forbes had at the earliest opportunity 
denied that Rajaram Ingle was adopted by 
the Raja or had any claims as such. The 
plaint in the suit by Kamakshi Rai Saheba 
against the Hast India Company to which 
the Secretary of State for India and the 
other Ranis were parties specifieally stated 
that the Raja had died leaving neither a 
natural son or a son by adoption and that 
consequently Kamakshi Bai Saheba was 
the sole heir under “Hindu Law. None of 
the parties to that litigation which was the 
chief cause of the restoration of the private 
property in 1862 ever set up the rights of 
the adopted son and legal proceedings went 
on on the footing that the only persons 
entitled to the estate were ’ the widows. 
Between the disposal of the suit by the 

Privy Council and. the re-grant nobody 
ever set up the rights of the adopted son 
and all the petitions and memorials which 
were submitted and which led to the 
restoration of the property were submitted 
by Kamakshi Bai Saheba and the other 
widows. There is nothing in the memo- 
rials to the Government which states that 
an adoption was going to be made before 
the date of the re-grant. 

” Under these circumstances it is difficult 
to hold that the Government had in view 
the rights of Rajaram Ingle, the father 
of the Ist and 2nd defendants or that it 
would have, if the adoption had been made 
before 1862 and was otherwise valid under 
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Hindu Law, excluded him from succession. 

So far as the Mangala Vilas sons are . 
concerned, it had been assumed from the 
very commencement by all parties that the 
Mangala Vilas ladies, though called sword 
wives, were in effect only in the position 
of permanently kept concubines of the late 
Raja and that the sons by them of the Raja 
were illegitimate. It was stated by Kama- 
kshi Bai Saheba in the suit she filed 
against the Secretary of State and which 
has been already referred to that the 
deceased Raja was a Sudra by caste. This 
fact was admitted by the East India Com- 
pany in the answer to plaintiff's interroga- 
tories and the judgment of the Supreme 
Court affirmed this. Under the law as 
then understood the illegitimate sons were 
postponed to the widows and the daughters 
and there was no question of any immedi- 
ate rights of the Mangala Vilas children or 
any motives for excluding them if there 
were no preferable heirs in existence when 
the last of the widows died. 

Exhibit D-240 is a judgment of this 
Court in 1865 where it was held that an 
illegitimate son of a Sudra is postponed to 
his widow. Though it was reversed by the 
Privy Council on the facts of the case, the 
law was not dissented from. Sir Thomas 
Strange in his Hindu Law, page 69, publish- 
ed long before 1862, states that the illegiti- 
mate sontakes after the daughter. I may 
also refer to Parvathi v. Thirumalai (72), 
It was only so late as the year 1909 that it 
was finally decided in Meenakshi Anni v, 
Appakutti (73) that the illegitimate son 
takes with the widowand is not excluded. 
Mr. Norton who was at one stage of the 
proceedings authorized to act for the Man- 
gala Vilas ladies never set up any independ- 
ent claim of the Mangala Vilas ladies or 
their sons to the private property of the 
Raja but contented himself with claiming 
and getting the restoration of the proper- 
ties which belonged to the Mangala Vilas. 
Nobody at the date of grant thought of 
setting up the claims of the Mangala Vilas 
sons who were then - little boys. Pensions 
had been granted to them by the Madras 
Government which were being received by 
the Mangala Vilas ladies. There is no 
ground for thinking that the Government 
had in view the rights of the Mangala 
Vilas sons when it made the grant and want- ` 


(72) 10 M. 334; 3 Ind. Dec. (N, s) 986. 
(73) 4 Ind. Cas. 299; 33 M. 226;7 M. L. T, 26; 20M. 
L. J. 359, 
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ed to exclude them from succeeding. The 
only persons before the Government who 
had any present right according to the 
state of facts which were then before the 
Government were the only surviving daugh- 
ter of the Raja and the widows who 
were married according to the orthodox 
ritual. Of these ladies Kamakshi Bai 
Saheba was the eldest and ‘questions arose 
as to the rights of the daughter and of the 
widows inter se. Itis these questions that 
the Government wanted to solveby reference 
to the Pundits and they wanted to solve 


them with reference to the rights of the’ 


parties under Hindu Law. Of the Raja’s two 
daughters, the elder died on the 26th Sep- 
tember 1856 and the younger who was nine 
years old at the date of his death married 
Sakharam Saheb, the husband of her deceas- 
ed elder sister in 1860. They adopted 
one Sambu Singh on the 3rd July 1884. 
The junior Princess died on the 31st Janu- 
ary 1885. Her husband died.on the 28th 
January 1895, Sambu Singh died in March 
1891 after adopting the 3rd defendanton 
4th March 1891. 

It is abundantly clear that the Govern- 
ment wanted to wash its hands of the pri- 
vate properties of the late Raja and did 
not reserve toitself any interest when it 
made the grantia 1862. While on the one 
hand it wanted to safeguard the property 
from waste and the consequent prejudice 
to the reversionary heirs, itdid not want 
to prefer one heir to the other or to exclude 
persons who would be the heirs of the 
Raja when according to the Hindu Law 
succession to the Raja who was the last 
male holder, opened on the death of the 
widows, It should be remembered that there 
were 17 widows at the date of the Raja's 
death, some of whom were girls who had 
not even attained puberty. in the ordinary 
course of things it would have taken several 
years for the last of them to die and I find 
it difficult to believe that the intention 
of the Government, was to cut out the 
nearer branches in favour of branches more 
remote, if such nearer branches should 
exist, when succession opened in the distant 
future. 

Various contentions were raised by the 
parties as to what estate each of the persons 
specified in the Government grant took, 
and as to whether the interest taken was 
vested or contingent. So far as the widows, 
daughter andthe other heirs of the Raja 
are concerned, it was contended by Mr. 
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Grant for the 15th defendant that the 


widows took what under the Hindu Law . - 


would bea widow's estate, that they repre- 
sented the whole inheritance leaving nothing 
but a spes successionis to thuse who 
come after them and that the Government 
having exhausted the whole estate by con- 
ferring iton the widows left no remainder 
to anybody else. He contends that the 
reference to the dayghter and the next 
heirs of the Raja are descriptive of the 
nature of the estate granted to the widows 
and that the widows are only donees, the 
other words in the grant being words of 
limitation appropriate to the character of a 
widow's estate. Mr. Raja Ayyar for the 
3rd defendant contended that what was 
given to the widows : was only a life- 
estate, that the daughter got a vested 
remainder capable of transmission to-her 
heirs and that any estate which the next 
heirs of the Raja may take was contingent 
on thedeath of the daughter and on there 
being no heirsof her. own to succeed’ her 
under Hindu Law. Mr. Alladi Krishna- 
swami Ayyar for defendants Nos. 4 to 11 
contended that the widows took a life-estate ` 
that the estate taken by the daughter was 
contingent on her surviving the widows and 
that,if she predeceased the widows, the estate 
went tothe next heirs of the Raja who 
were to be ascertained at the date of the 
death of the last Rani. He adds that so 
far as his clients are concerned, it does not 
matter whether the estate taken by the 
daughter was vested or contingent, as, even 
if it was vested, it was defeasible on her 
predeceasing the widows and that there is 
nothing in law to prevent a vested estate 
from being defeasible 

In dealing with the estate which the 
widows took, the actual words of the grant 
do not throw much light. The important 
words of the grant are “the estate will, 
therefore, be made over to the senior | 
widow who will have the management 
and control of the property, and it 
will be her duty to provide in a suit- 
able manner for the participative enjoy- 
ment of the estate in question by the other 
widows—her-: co-heirs,” 

There are no powers of alienation in 
terms given to the widows; but reading the 
document asa wholeand having regard to 
the intention of the Government to dispose 
of the property in a manner that would 
least conflict with the Hindu Law as then 
understood, I think the Government intend. ` 


150. 
ed toconfer`an estate in several respects 


analogous to that taken by aHindu widow 
by inheritance. 


-The question whether it is open to a 
stranger to create what would strictly be a 
Hindu widow's estate in property by a 
grant or devise is not free from doubt. In 
Meha Vengamma v. Mitta Chelamiah (7) the 
learned Judges doubted if a Hindu widow’s 
estate can be conferrred bya stranger by 
graut or devise, but in Ram Bahadur v. 
Jagrnath Prasad (6) it was held that such 
an estate can be conferred. The grant being 
a Crown grant, Act XXV of 1895 (Crown 
Grants Act) which is made retrospective 
applies and the grant must take effect ac- 
cording to” its tenor irrespective of the 
Hindu Law. There is, however, nothing to 
prevent a grant imposing many of the limita- 
tions which would be imposed by Hindu 
Law upon a widow succeeding as heir 
without altering.the course of succession, 
Iam unable toagree with the contention 
of Mr, Grant that because the Government 
intended to grant an estate to the widows 
which should be analogous to an estate 
taken by a Hindu widow, there could beno 
gift over to anybody. The impossibility 
ofa gift over to somebody would only arise 
if the action of the Government can be 
taken to be a mere restoration of the 
‘estate wrongfully seized and not a fresh 
grant but as pointed out by the Subordi- 
nate Judge in para. 656 of his judgment 
all the parties were agreed before him that 
the properties being vested in the Crown 
and granted by it again, there was no lineal 
descent or direct inheritance from the Raja 
as would have been.the case if theact of 
State had been annulled and succession 
was, therefore, governed primarily by the 
terms of the grant. They take the same 
ground before uson appeal. It was on 
this ground that Jijoyiamba Bayi Saiba v. 
Kamakshi Bayi Saiba (2) case negatived 
any present right in the adopted son to 
divest the widows and it is contended with 
considerable force by Mr. Raja Ayyar who 
appears for the 3rd defendant that if the 
Government really conferred a strict widow’s 
estate with all the incidents attached there- 
to, the divesting by the adopted son is 
one of the incidents which is inseparable 
from the widow’sestate, and that it is no 
answer to say that theconfiscation put an 
end to divesting by the adopted son, as 
the grant of a pure Hindu widow's estate 
would carry with it the liability of being 
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divested by an adopted son—the divesting 
being not because of a claim by inherit- 
ance but ofa claim by virtue of the terms 
of the grant conferring a Hindu widow's 
estate with all its incidents. 

Much stress was laid on the use of the 
word “inherit” in the grant, Bx. A-46. 


- There can be little doubt that if confisca- 


tion put an end to all antecedent rights 
and rights have to be determined on the | 
footing of afresh grant, the words “inherit” 

and “next heirs” cannot have their ordinary 

meaning of taking property by virtue of 

“Inherit” must only 

mean “take,” ; 

It has been argued that the use of the 
word “inherit” in the grant precluded any - 
idea of a gift in favour of the daughter or 
next heirs. I donot think that this is so; 
and I need only refer to Bhagabati Barmanya 
v. Kali Charan Singh (15). ‘In that case the 


testator by his Will after giving his pro- .— 


perties to - his mother and wife for life ` 
directed that after their death the pro-- 
perty should go to his ‘sister’s sons 
who were then in existence and who 
may be born thereafter in equal shares and 
that they were “to hold the said proper- 
ties in possession and enjoyment by right of 
inheritance.” Their Lordships of the Privy 
Council at page 472* observe as follows:— ` 

“Tt will be convenient at the outset to 
dispose ofa point suggested -by the words 
‘by right of inheritance. It was said that 
there was really no bequest infavour of the 
nephews, and that so far as they were con- 
cerned, the Will only declared the right of 
The High Court had no diffi- 
culty in rejecting that contention, and 
their Lordships are of the same opinion.” 

I think the word “inherit” in the grant 
simply means “take.” In Watkins v. 
Frederick (74) the words used were the elder 
son “to inherit” before the younger. Lord 
Chancellor (Westbury) was of opinion that 
the words “to inherit” were used assimply 
equivalent to the verb “to take.” Under 
Hindu Law the husband of a woman and 
his heirs would succeed to the absolute pro- 
perties of the woman in preference to her 
father and his heirs and it could not have 
been the intention of the Government to 
divert the line of succession to Sakharam 
Saheb, the daughter's husband and to his 
heirs if she died issueless before the widows. 
I am clearly of opinion that ‘failing her” 
a? (1865) 11 H. L..0, 358; 11 E. R. 1371; 145 R. R. 
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does not mean “failing her and. her heirs” 
as contended for by Mr. Raja Ayyar who 
appears for the 3rd defendant—the adopt- 
ed son of the adopted son of the daughter. 
I am also of opinion that" the words “the 
next heirs of the late Raja” mean vhe 
nearest heirs of the Raja at the time when 
succession opened and do not mean the 
heirs next after the daughter. No authority 
has been cited for the contention that the 
words “the next heirs of the late Raja” 
must necessarily mean the heirs after the 
daughter. It will lead to strange consequ- 
ences :to hold that when properties are 
given to two of the relations of a person 
who are related to the donor, and it is pro- 
vided that on failure of them or the second 
of them, the next heirs of the donor should 
take the property, wll the persons who 
would under the Hindu Law of inheritance, 
be heirs in preference tothe heirs of the 
second donee should be excluded. Suppose, 
for example, a man gives or bequeaths-pro- 
perty tohis wife to be enjoyed for her life- 
time and then to his sister's son for whom 
he has a great affection and provides: that, 
if the sister’s son dies before the widow, 
the property should go to the donor's or 
testator’s next heirs, Can it be said that 
because the sister’s son is only a Bhandu 
(cognate) and comes much lower down in the 
table of succession after the list of agnatic 
heirs, all the agnates of the donor (e. g., his 
brother’s son) would beexcludedand the pro- 
pertyshould go to one further removed in suc- 
cession than the sister’s son? Such a con- 
struction would lead to absurd results. Isee 
no reason for holding that the words “next 
heir” should not be used in the ordinary 
sense of “nearest heirs.’ Ordinarily the 
words “next heir” mean the nearest, right- 
full or true heir. Reference may be made 
to s. 80 of the Succession Act where the 
words, heirs, right heirs, relations, nearest 
relations, family, kindred, nearest of kin, 
next of kin are used and where it is stated 
that in such cases the nearest heirin the 
table of succession to the testator takes the 
property. In Doe v. Chaffey (75) it was 
held’ that “next: heir” means the true heir 
when the gift takes effect and not the 
person next in order to the first son. Nu- 
merous cases were cited dealing with vested 
and contingent remainders and the con- 
struction placed by Courtson Wills con- 
ferring successive estates. I think that 


(75) (1847) 16 M, & W, 636; 17 L, J, Ex, 154; 153 B, 
R. 1353; 73 R. R, 677, 
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several of the cases cited have no appli- 
cation to the facts of the present case. 
The principles which ought to guide Courts © 
in the construction of Wills, many of which 
apply with equal force to the construction 
of grants, have been laid down with great’ 
clearness by their Lordships of the Privy- 
Council in Venkata Narasimha Appa Rao 
v. Partharathy Appa Rao (76). It has been 
pointed out in mome cases than one by 
their Lordships of the Privy Council that 
the construction placed on the terms of 
one document is not a safeguide for con- 
struing another andI think the following 
observations of Lord Shaw in Lucas Tooth v. 
Lucas Tooth (77) may well be borne in 
mind in dealing with the cases cited : 

“My Lords, there aretwo things in con- 
struction which ought to be avoided: The 
first is the danger of misplaced analogy, 
and the second is the treatment of a stated 
category as necessarily exhaustive of the 
possibilities of signification of a term em- 
ployed.” 

I think that unless the terms of the 
grant, Ex. A-46, clearly render it necessary 
to do so the nearer heirs of the Raja under 
Hindu Law ought not to be excluded in 
favour of remoter heirs. I can see no such 


intention in the grant, Ex. A-46, which 


only dealt with the widows and daughter, 
the next heirs under Hindu Law then in 
existence. It has been argued that the. 
mere fact that the adopted son would ordin- 
arily take before the daughter implied 
that the Government wanted to exclude 
him. I do not think this result necessarily - 
follows. It is competent to a Hindu 
having power to deal with his property 
by. Will to direct an adoption 
to be made by his widow: and to 
postpone the rights of the adopted son to 
possession and enjoyment of the proper- 
ties till after the death of his widow. It ` 
is also competent to the widow and the 
adopted son if heis a major, to agree that 
the adopted son shall get possession of the 
properties only after the death of the widow; 
and the decision in Jijoyiamba Boyi Saiba 
v. Kamakshi Bayi Saiba (2) above referred 
to that the adopted son had no present 
right may be rested on the. ground that the 


(76) 23 Ind. Cas. 166; 37 M. 199; (1914) M. W. N, 
299; 12 4. L. J. 315; 18 C. W. N. 554; 26 M. L., J. 411; 
a L. T. 285; 16 Bom. L. R. 328; 41 1. A. Dl 


(77) (1921) 1 A. G. 594 at p. 613; 90 L. J, Ch, 347 
125 L. Ai, 295; 638. J, 377 | 
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Government . having given the properties 
to the widows as persona designata to be 
enjoyed by them for their lives with rights 
of survivorship necessarily excluded the 
adopted son from claiming possession or 
lifetime of the 
widows. There is nothing to prevent es- 
tates being granted to take effect on the 
death of a Hindu and a woman's estate 
being treated merely as interposition and 
for succession to be.traced to a deceased 
person on the analogy of the ordinary 
Hindu Law where the last male owner dies 


- leaving persons who are entitled either 


simultaneously or in succession to what is 
known as a woman's estate. In such cases 
it is well-settled that succession is traced 


-to the last male holder on the supposition 


that he died on the date of the death of 
the holders of limited estates. Persons 
might come into existence who are nearer 
heirs to those existing on the date of his 
Willor grant who may have taken earlier 
if in existence but who are postponed by 
the express terms of the grant. In cases 
ofa Hindu widowobtaining an estate by ad- 
varse possession as against a preferential 
heir ofa deceased person, where circum- 
stances indicate that she ‘prescribed only 
for a widow's estate, it has been held that 
the heir of her husband succeeds eventhough 


he might have preference to the widow 


under the ordinary Hindu Law and would 
have taken before her but for her taking 
possession. Ineed only refer to Inve Prat- 
‘tipati Seshayya (9). ln dealing with the 
estate taken by the widows under Ex, A-46, 
I do not think it makes any difference whe- 
ther the widows took what in law would be 
a strict Hindu widows’ estate or whether 
they took an estate in several respects ana- 
logous to it or merely an estate for life, 
because it seems to me to be clear that 
whatever view may be taken, it is compe- 
tentfor remainders whether vested or con- 


- tingent being tacked on to the estate con- 


ferred on the widows by the grant. In 
Mohamed Shumsool Hooda v. Shewukram 
(8) property was conveyed by a Hindu to 
the widow of his deceased son, The docu- 
ment recited that “except her none other is 
nor shall be my heir and malik.” It also 
recited that his daughter-in-law had two 
daughters “and that the two daughters 
named above, together with their children 
who, after their marriage, may be given in 
blessing to them by God Almighty, are and 
shall be heir and malik,” The daughter- 
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in-law who was the first donee borrowed 
moneys and sold the property comprised in 
the Will. A suit was filed by the daughter's 
son for declaring his right as reversioner 
and for cancelling the sale The High 
Court . passed a decree setting aside the 
sale on payment of Rs, 14,000 which was all 
they held was binding on the reversioner. 
An appeal was filed to the Privy Council 
and their Lordships of the Privy Council 
confirmed thedecree of the High Court. In 
dealing with the nature of the estate taken 
by the tirst donee, their Lordships held that: 
“She did not take an absolute estate......but 
that she took the estate subject to her 
daughters succeeding her in that estate; 
whether succeeding heras heirs of herself 
or succeeding her as heirs of the original 
testator is immaterial,” 


As regards the use of the word “heir” 
their Lordships observed: 

“It would appear that the testator uses 
theword “heir” as signifying the person 
who is to take immediately in succession to 
another; that he applies it to the Rani as 
the person who is to take in immediate 
succession to him, and to the two 
daughters asthe persons who are immedi- 
ately to succeed to the Rani; and their 
Lordships think that, viewing the Will 
as a whole, when he uses the expres- 
sion ‘except Musammat. Rani Dhun 
Kowur aforesaid, none other is nor shall be 
my heir and malik, . it may be fairly con- 
strued as meaning that she shall take a life 
interest immediately succeeding him, with- 
out that interest being shared by her 
daughters or by any other person.” In an- 
other portion of the judgment dealing with 
the power of the widow toconfer an absolute 
estate if there were debts to pay, their 
Lordships observe 

“They apprehend the law to be this: that 
Rani Dhun Kowur, who may be considered 
as very muchin the position ofa Hindu 
widow, might have sold the estate absolute- 
ly if it could have been shown (and the 
burden of showing this is upon the purcha- 
ser) that to convey such an absolute estate 
was necessary in order to pay the debts of 
the testator, and was for the benefit of his 
estate generally.” 


This decision is important as showing 
that there is nothing illegal in an estate 
analogous to a widow'sestate being granted 
to A and to a gift over being made to other 
persons. There is another case in the same 
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volume Bhagbutti Devi v. Bholanath Tha- 
koor (14). In this case one Odan Thakoor 
adopted his brother’s son Girdhari Thakoor. 
He had at that time a wife called Musam- 
mat Ohundarbutti anda daughter Musammat 
Suntbutti. Shortly before hisedeath he exe- 
cuted adocument, which was construed in 
this case, in favour of the adopted son, and 
got a document in similar terms from his 
adopted son. In the document executed 
by Odan Thakoor he gave his daughter 
Musammat Suntbutti a certain share in the 
property “for her maintenance in order that 
she may enjoy possession of the same with 
ae children, as proprietressandthuspass her 

ays. 


He gave certain other properties to his 
wife “to be enjoyed during her lifetime, 
in order that she may hold possession of all 
the properties and milkiyat possessed by me, 
the declarant, during her lifetime, and by 
the payment of the Government revenue, 
appropriate the profits derived therefrom, 
but that she should not by any means 
transfer the milkiyat estates and the slaves, 
that after the death of my aforesaid wife 
the milkiyat and household furniture shall 
devolve on Girdhari Thakoor, my kurta 
(adopted son) and that no objection thereto 
raised by any one shall be ever held valid.” 

The Subordinate Judge construed the 
document as giving Chundarbutti an estate 
for life with power to appropriate the pro- 
fits and to Girdhari, the adopted son, a 
vested remainder on her death. On appeal, 
the High Court differed from the Subordi- 
nate Judge and observed as follows :— 


“ Shortly, the effect of the two ikrarnamas 
which, have been read to us appears to be 
this that, by an understanding between 
Odan Thakoor and his adopted son, carried 
out in those instruments, it was agreed that, 
notwithstanding the adoption, Chundarbutti 
should take and enjoy the estate of her 
husband, whose death was then apprehended, 
and which did shortly afterwards occur, in 
. the same mode as she would have taken and 
enjoyed it if no adoption had taken place,” 
that is, in her character as a Hindu widow. 
Their Lordships of the Privy Council dis- 
agreed with the view of the High Court 
and stated that there was no evidence to 
show that there was any understanding as 
that referred to by the High Court and 
: observed as follows :— 

“If she took the estate only of a Hindu 
widow, one consequence, no doubt, would 
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be that she would be unable to alienate the 
profits, or that at all events, whatever she 
purchased out of them would be an incre- 
ment to her husband's estate, and the plaint- 
iffs would be entitled to recover possession 
real and personal. 
But, on the other hand, she would have 
certain rights asa Hindu widow; for ex- 


ample, she would have the right, under | 


certain circumstances, if the estate were 
insufficient to defray the funeral expenses 
or her maintenance, toafienate it altogether, 
She certainly would have the power 
of selling her own estate; and it would 
further follow that Girdhari would not be 
possessed in any sense ofa vested remainder, 
but merely of a contingent one. It would 
also follow that she would completely repre- 


sent the estate, and under certain circum-. 


stances the Statute of Limitations might run 
against the heirs to the estate, whoever they 
might be. Their Lordships see no sufficient 
reason for importing into this document 
words which would carry with them all 
these consequences, and they agree with the 
Subordinate Judgein construing it accord’ 
ing to its plain meaning.” 


In Ram Bahadur v. Jagernath Prasad (6), 
one Fateh Chand died leaving a widow 
Musammat Sheodei Kuer and his brother's 
daughter Musammat Bibi Sabodra. He 
executad a Will to the effect that should any 
sonor daughter be born to him during his 
lifetime such son or daughter should be the 
owner of the property, that if there be no 


son or daughter, his niece should take a '' 


bequest of a lakh of rupees, that the rest 
of the moveable and immoveable properties 
should remain in the possession of his wife 
till her death and that after her death it 
should pass to hisniece, but that if on the 
death of his wife and niece there should 
be living a sonand a daughter horn to 


his niece, they should share it in the 
proportion of rds and rd. After the 
death of the widow, Sabodra alienated 


certain properties and the question was 
whether the alienation was valid beyond 
her lifetime. It was held tlat Sabodra did 
not take an absolute estate by inheritance 
giving herunfettered rights of alienation 
but an estate which the Hindu Law con- 
fers on a woman who inherits in case of 
intestacy, that suchan estate is capable of 
being granted by grant or by Will and that 
the estate of those who took after the nieca 
was a contingentand not a vested remainder, 
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‘These decisions are authority for- holding 
that even if a widow’s estate was granted 
there can be a remainder fastened upon 
Thee A, 

_A question was raised in these appeals. 
as to whether the period when the heirs of 
the Raja were to be ascertained was the 
date of the grant or the date of the death 
of thelast Rani. On this point it has been 

“held that no general rule can be laid down 
but that is a questien of construction which 
will yield to the context. I need only refer 
to Hutchinson v. National Refuges for 
Homeless and Destitute Children (78) and 
Lucas Tooth v. Lucas Tooth (77). There is 
nothing in law to prevent a person taking 
as heir of the testator or donor by virtue 
of his satisfying the requirements in an 
ultimate bequest even though he may be 
excluded either expressly or by the terms of 
the. grant from taking under a, prior clause. 
Reference was made to the Succession Act 
and the Transfer of Property Act and though 
the Acts were long after the date of the 
grant, the Acts were referred to as afford- 
ing a safe guidance. Ifany of the provi- 
sions of the Acts afford guidance for the 
interpretation of this Will, I think s. 111 
and illustration (e) of the Succession Act 
and s. 23 of the Transfer of Property Act 
are in point. Illustration (e) tos, 111 of the 
Succession Actruns as follows :— 

“ A legacy is bequeathed to A for life, 
and, after his death, to B, and, ‘in case of B's 
death’ to C. The words ‘in case of B’s death’ 


are to be considered as meaning ‘in case- 


B shall die in the lifetime of A’.” 

I think the wordsin the present grant 
“ or failing her” mean “if she should die 
before the last surviving widow.” 

Reference was made by Mr. Rajah Ayyar 
to Brij Lal v, Suraj Bikram Singh (79), 
where a testator bequeathed property to his 
wife directing that after hisdeath she should 
remain in possession and enjoyment of the 
property with all powers or authority like 

-himself and that after her death his daugh- 
“ ter-in-law should remain in possession and 
enjoyment like himselfand his wife. It 
empowered the daughter-in-law to nominate 
any one whom she may think fit as 
“heir” sothat the name of.the family may 


(78) (1920) A. O. 794; 89 L. J. Oh. 469; 123 L. 
439: 64 S. J. 496. 

(79) 16 Ind. Cag. 92; 34 A. 405; 16 C. W. N. 745; 9 
A.L. J. 802: (1912) M, W. N. 646; 23 M L.J. 38: 19 
M. L.T, 101; 16 O. L. J. 47; 14 Bom, L, R, 827; 13 O, 
0.270; 39 1 A. 15068. C). 
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continue as formerly and now with honour. 
Their Lordships ofthe Privy Council affirm- 
ing the decision of the Judicial Commis- 
sioners held that the daughter-in-law took 
only an estate for life and observed : 

“Tn the first place, there is no estate at all 
given to the lady, in terms, The only direc- 
tion is that she is to remain in possession 
and occupation of the property, and then 
she is invested with the power of appoint- 
ing an heir either in her lifetime or by Will, 
It seems to their Lordships that the word 
‘heir’ in that clause means heir to the 
testator and that the judgment of: the 
Judicial Commissioners is perfectly right.” ` 

It is argued that.in the present grant no 
estate is in terms conferred onthe widows, 
that all that issaid is that the estate will 
be made over to the senior widow who will 
have the management and control of the 
property, and that it will be her duty to 
provide in a suitable manner for the par- 
ticipative enjoyment of the estate In ques- 
tion by theother widows—her co-heirs, and 
that no powers are given of alienation, nor 
do any of the terms used in the grant de- 
note that the widows had anything more 


than the right to enjoy the property for their ' | 


lives as life-tenants. [ do not think that 
the nature of the estate taken by the widows 
is very material as there is no question of 
any alienation by the widows or anything 
done by them which would prejudice the 
reversion. The property in dispute is 
almost identical with the property which 
the Receiver took possession of-in 1866 and 
there are no claims of any alienees to be 
considered. The authorities which 1 have 
referred to show that where the widows took 
a life-estate oran estate analogous to the 
estate of a Hindu widow, there is nothing 
to prevent remainders being fastened on 
to such estate and weare more concerned 
with the nature of the remainders than with 
the powers of the widows, the first donees 
under the grant. However, having regard to 
the terms of the grant and the attending cir- . 
cumstances pointed out by me, I think it was 
the intention of the Government to grant - 
to the widows an estate corresponding as 
nearly as possible to the estate which a 
Hindu widow would take in her husband's 
property if she succeeded him in the ordi- 
nary way. ar. , 

I think that the proper’ construction of 
the grant is that the widows were to enjoy 
an estate for their'lives analogous to Hindu 
widow's estate with rights of survivorship, 
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the management of the estate being in the 
hands of the senior widow, that the daughter 
was to succeed to the estate if she surviv- 
ed the last widow, and that if she predeceas- 
ed her, the estate was to be taken by the 
person or persons who at the date of the 
death of the last surviving widow would 
under Hindu Law be ;the next or nearest 
heirs of the Raja, he being treated as . the 
stock of descent. I think the words “ or 
failing her” mean “if the daughter should 
die before the widows” and that they do 
not mean failing her and her own heirs. 
The grant does not mean that the daughter 


is to be treated asa fresh stock of descent. 


and itis clearfrom the succeeding words 
“the next heirs of the Raja will, if any, 
inherit,” that the heirs of the daughter were 
not intended tocome in unless they were 


also the next heirs of the late Raja if she 


died before the widows. 

The next question is whether what is 
called a “ sword-marriage " is a valid form 
of marriage and whether the issue of such 
marriage have all the rights of legitimate 
issue. Connected with it is the question 
whether the mothers of defendants Nos. 4 
and 5 and the grandmothers of defendants 
Nos. 6 to 11 were the sword-wives of the 
late Maharaja Sivaji. 

So far asthe pleadings go, none of the 
defendants except defendants Nos. 4 to 
11 allege that sword-marriage is a legal or 
customary form of marriage. In para. 10 
of the4th defendant's written statement he 
states as follows :— 

“This defendant is the legitimate son 
of His Highness Sivaji by Saubhagya 
Lakshmi Bai who was brought to the Palace 
as a virgin when she was about ll years 
old and married to His Highness in the 
presence of sword-—a form of marriage 
which is customary and recognized as valid 
and legal in the family of His Highness and 
in the Mahratta community to which His 
Highness belonged.” 

Defendants Nos. 5and7 toll in para, 
13 of their written statement allege :— 

“That it was the custom of Royal family 
of Tanjore to enter into sword-marriages 
and to take as wives girls married accord- 
ing to that form. Such sword-wives were 
admitted into the family as members thereof, 
were treated with respect and considera- 
tion by theother members including the 
- wives married in the ordinary form.” 

It is clear that this form of marriage is 
not one of the forms of marriage referred 
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toin any of the Smritis or authoritative 
ancient works on Hindu Law or in any of 
the commentaries which are accepted as 
authorities in the various Provinces of India. 
It is not included in one of the eight 
forms of marriage and it was not disputed 
“before us that there was no reference to 
such a marriage in Manu, Parasara, Yajna- 
valkya, orin any of the Dharma Sastras 
which deal with the stbject of marriage. 
So far as the eight forms of marriage referred 
to in the Sastras are concerned, it is now 
accepted law that all except the Brahma 
and the Asura forms are obsolete (see Mayne 
on Hindu Law, para. 88, page 97). 


The only reference made to.the sword 
marriage in any Sanskrit work is that con- 
tained in a work called Jyotirvidabharanam. 
This is not a book dealing with Hindu 


Law but is a work on Astrology; and though ` 


ascribed to the great poet Kalidasa, T is 
ro- 
fessor Weber in his History of Hindu 
Literature is of opinion thatthe book was 
written about the 16th century. The only 
reference to the sword-marriage is that 
contained ina verse which hasbeen translat- 
ed as follows :— 4 

“In the Kali-age aKing should perform 
the auspicious sword-marriage ceremony 
inthe summer solstice on the day having 
the five auspicious parts (angas) the 
austeric being fit for the marriage, in the 
evening.” 


The next stanza gives the horoscope of 
the sword. The previous slokas refer to 
the eight kinds of marriages mentioned in 
the Sastras and divide them into marriages 
where the Panigrahana ceremony, i.e. the 
ceremony where the bridegroom takes hold 
of the hand of the bride before the sacred 
fire, is necessary and those where itis not 
necessary. O£ the eight forms of marriage 
the author states that the Brahma, Praja- 
patya, Dyva and Arsha are the forms which 
require the Panigrahana ceremony in which 
the hand of the bride is held by the bride- 
groom, The other forms of marriage, Gan- 
dharva, Paishachi, Rakshasa and Asura are 
forms where the Panigrahana ceremony is 
not necessary. Asregardsthe first four forms 
of marriages the author states that they 
should be performed at the time stated 
by him inthe previous portion of-the work 
and as regards the latter four forms where 
no such ceremony is necessary, they could 
be performed at any time. Then comes the 
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stanza relating to the - sword-marriage 
which I have set out above. 

It is argued by the Vakil for the lst and 
2nd defendants that the sword- marriage 
referred to in that stanza does not refer to 
any marriage between a man and a woman, 
but to a ceremony whereby the King per- 
forms a ceremony by which he becomes 
wedded to the sword whichis the emblem of 
kingly power, the qbject being that with 
help of the sword he should be victorious 
inthe wars which he undertakes. It isalso 
argued that the word “Dharadhibu” which 
really means “the Ruler of the Earth” refers 
only to Kshatriyas or Rajputs who belong 
to the warrior class and not to Brahmans. 
Vysias or Sudras. Itis also argued that 
no work on Hindu Law refers to sword 
marriage as a form of marriage and that 
it is unlikely that the Jyotirvidabharanam, 


which really deals with the auspicious hour ` 


for performing marriages knowa to Sastras 
would in this casual manner refer t6 a form 
of marriage unknown and not referred to 
in any previous works on Hindu Law. It 
is stated that the casting of the horoscope 
of the sword in the next sloka would be 
perfectly unnecessary if the marriage was 
toa woman, because in such cases the 
horoscope of the woman would be the 
horoscope that would guide the union. 

It is contended on the other side that, 


having regard to its position in the book 


and having regard to the fact that it comes 
in Chapter XIII which fixes the Lagna or the 
auspicious time for performing the mar- 
riage and also having regard to the arrange- 
ment whereby marriages are divided into 
two kinds, 4. ¢, where Panigrahana is 
necessary and where itis not, the sloka 
relating to the sword-marriage really refers 
to a form of marriage between a man and 
a woman, the sword playing an important 
part in the ceremony and not to a marriage 
with an inanimate object likea sword. I 
have read the stanza carefullyand I think 
thatthe stanza refers to a customary form 
of marriage that probably arose after the 
Muhammadan conquest. It seem to me, 
however, that the verse only refers to a union 


“by a Kshatriya. It is clear that a sword 


. marriage among 


marriage isa form of union which by custom 
has been recognized by Rajputs and some 
other communities. Mr. Enthoven in bis 
“Castes and Tribes of Bombay,” Vol. ITI, 
page, 218, deals with the custom of sword 
the Rajputs who are 
Kshatriyas,. He gives a detailed account 
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of the marriage and it appears from his 
description that, though a sword was sent 
to the house of the bride with certain cere- 
monies, the bride and bridegroom met 
afterwards and other ceremonies were per- 
formed. Thecase reported as Ramasami 
Kamaya Naik v. Sundaralingasami Kam- 
aya Naik (18) which relates to the Sattur 
zemindari where the parties were Sudras 
also shows that it was the custom in certain 
families in Southern India to perform 
what was known as sword or dagger mar- 
riage, the wife being known as the sword 
or dagger wife. It appears from the judg- 
ment that all the usual ceremonies in con- 
nexion with a marriage were gone through— 
the dagger being placedas a symbol to © 
show that the status of the wife was inferior, 
This case does not help us much.. Mr, 
Ganapathi Ayyar in his work on Hindu Law 
refers to a sword-marriage and at page 491 
observes: i 

“Among the Kshatriya castes there is a 
form of marriage known as the sword or 
dagger marriage (kadga vivaha) and this 
prevailseven now among some zemindar 
families. In the Jyotirvidabharanam which 
is supposed to be the work of Kalidasa, it 
is said that in the Kaliyuga even a marriage 
without Panigrahanam is good as in the 
case of Kings who celebrate marriages in 
the sword or dagger form (kadga vivaha).” 

The issues framed in the suit base the 
claim on custom and although defendants 
Nos. 4 toll state that it was a custom in 
the Royal family to which Raja Sivaji be- 
longed and among the Mahrattas generally 
to have sword-wives, there is no evidence 
that in the Royal families of Kolhapur or 
Satara which equally with the Royal family 
of Tanjore descended from the Great Sivaji, 
there was any instance of a marriage known 
as sword-marriage having ever been con- 
tracted by any of the members of the Royal 
family. There is no reference to any 
custom of sword-marriage amongst the 
Mahrattas in the Dekkhan or the Bombay ‘ 
Presidency in the Kolhapur, Satara or other 
Gazetteers published under the authority 
of the Government. As I said before, the 
only reference I can find is in Enthoven's 
“ Castes and Tribes" and it refers to the 
custom amongst the Rajputs. Only one 
witness Vittal Rao Sahib Mohitai, the 
87th witness for defendants Nos. 4 to li, 
speaks to a sword-marriage having been 
contracted by a relation of his in Bhor in the 
Satara District and describes the ceremonies 
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the parties went through. Mahadeva Rao 
Nimbalkar, the 83rd witnegs of defend- 
ants Nos. 4 to 11, speaks to his mater- 
nal grandfather having performed a sword 
marriage but states he can give no de- 
tails of that ceremony. This evidence is 
totally insufficient to prove any general 
custom amongst the Mahrattas generally. 
The question,. therefore, resolves itself 
into whether any special customs exist- 
ed in the Royal family of Tanjore and, 
if so, what were the rights of the issue. 
So far as the Tanjore Royal family is 
concerned, there is the evidence of Dhar- 
mavalli Bai Amma whose deposition has 
been marked as Ex. D-236. She states 
that she was the brother-in-law’s daughter 
of Sivaji Maharaja, that she was married 


according to the sword form of marriage, 


that the marriage was over in a day, that a 
sword was placed and homam performed, 
that she went round the homam when the 
priest chanted the mantrams, that after she 
did that, she prostrated before the Raja 
who tied a tirumangaliam or tali round her 
neck, that there was a dinner afterwards 
and that the Raja’s adoptive mother Avu 
Bai Saheba performed a ceremony known as 
summuk, i. e., a ceremony where the mother- 
in-law for the first time after the marriage 
looks at the face of the daughter-in-law. It is 
unfortunate that this witness who would 
have been an important witness for defend- 
ants Nos. 4 to 11 was not examined earlier. 
She was ill whén she was examined-in-chief, 
and her examination was adjourned after 
a few sentences in cross-examination were 
recorded. She died before cross-examina- 
tion could be resumed. There was consider- 
able argument as to the admissibility of 
her evidence which it was not possible to 
test by cross-examination. Ido not think 
that the evidence can be rejected as inad- 
missible, though it is clear that evidence 
untested by cross-examination on 4 question 
like the present can have little value. I 
need only refer to Taylor .on Evidence, 
8. 1469: Davies v. Otty (80). Evias v. Griffith 
(81), Man Gobinda Chowdhuri v. Shashindra 
Chandra Chowdhuri (82) and Dhani Ram v. 
Murli Lal (83). There is nothing in the 


- (89) (1335) 35 Baav. 208; 5 N. R. 391; 31 L.J. Ch. 
A 12 L. T. 783; 13 W. R. 484; 55 B. R. 875; 147 R. 
13 


(81) 11877) 46 L. J. Oh. 808. 

(82) 35 O, 28. 

(83) 1 Ind. Cas. 366; 36 O. 586; 13 C, W. N. 525; 11 
O. L. J. 150, 


MAHARAJA OF KOLHAPUR V SUNDARAM IYER. 


757 
Evidence Act which renders such evidence 
inadmissible. In Rosi v. Yedalu Pillamma 
(8£) it was pointed out that the evidence 
was admissible though the learned Judges ; 
were of opinion that it should not be acted 
upon. I think the correct rule is that 
the evidence is admissible but that the 
weight to be attached to such evi- 
dence should depend upon the circum- 
stances of each case and that, though in 
some cases the Court may act upon it, if 
there is other evidence on record, its pro- 
bative value may be very small and may 
even be disregarded. I am mot disposed 
to attach any weight to the evidence of this 
witness. There is no other witness examin- 
ed in this suit who speaks to any ceremony 
which was usual in the case of sword-mar- 
riage in the Tanjore family or among the 
Mahrattas. Though commission was taken 
out to examine witnesses in the Bombay 
Presidency, there was no attempt made to 
adduce any evidence as to the ceremonies ` 
which usually follow or the incidents which 
attach to a sword-marriage or the issue by 
such a marriage. There was some evidence 
adduced in previous litigations as to the 
ceremonies that accompany sword-mar- 
riage. Exhibit D-56 is a note of the exami- 
nation on commission of Shonabhadra Bai 
who was one of the sword-wives of Maha- 
raja Serfoji, the father of Raja Sivaji. She 
was examined by Mr, Bird, the Civil Judge, 
on the 30th of March 1865. Shestates that 
the Raja with his own hand tied a tali 
round her neck, that he had then a sword 
in his hand, that she cannot say what other 
ceremonies were performed as she was 
young at the time. Exhibit D-57 is the 
evidence of Bhavani Bai Ammal who says 
that she was also one of the sword-wives of 
Serfoji. She was also examined by Mr. 
Bird on the same day. She states that at 
the marriage the Raja sat with a sword in 
his hand and then tied a tali round her 
neck but that she forgets if there were 
any other ceremonies besides the above. 
It is not clear in what proceedings this evi- 
dence was recorded. The Subordinate 
Judge thinks that it was recorded in a suit 
filed by two of the sword-wives of Raja Serfoji 
against the other sword-wives and the Secre- 
tary of State in respect of property given’ 
to the sword-wives by Maharaja Serfoji 
but there is nothing to support this view. 
Ifthe evidence was taken in any suit in 

(81) 5 Ind. Cas, 512; 20 M. L. J. 400;7 M, L. T. 41; 
I Or. L. J, 145, 
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which the status of the ‘sword-wives or the 
legality of a sword-marriage was in ques- 
tion, the evidence would be of little or. no 
value, especially as there has been no cross- 


` examination, and it does not appear those 


depositions were admitted in evidence or 
acted upon by any (ourt. The evidence of 
these two witnesses is very meagre and 
suggests that the ceremonies were of the 
simplest character. It was not suggested 
that these marriages were performed with 
publicity or with the ceremonials which 


attend the performance of a regular 
marriage under the orthodox Hindu 
ritual. The only other evidence- relat- 


ing to sword-marriage.is the evidence of 
the witnesses who deposed in O. 8. No. 5 
of 1899 on the file of the Sub-Court, Kum- 
bakonam, filed by a descendant of the 


sword-wife of Pratapa Singh, a cousin of the - 


late Sivaji Maharaja. Two of the issues 
in that suit were whether such a form of 


* marriage was legal, proper and valid, and 


-would clothe the plaintiff with the right to 
succeed to the properties in question. The 
Subordinate Judge after an elaborate review 
of the exhibits and documents filed dis- 
missed the suit on the ground that sword 
marriage was not a form of marriage known 
to or recognized in Hindu Law and that 
Radha Bai was only a concubine of Pratapa 
Singh. The Judge disbelieved the evi- 
dence of the witnesses who spoke to the 
ceremonies which attended the sword-mar- 
riage. It is pointed out by the Vakil. for 
3rd defendant that this suit was filed after 
the decision in Ramasami Kamaya Naik v. 
Sundaralingasumi Kamaya Naik (18) and 
that an attempt was made for the first time 
to show that a sword-marriage had many 
of the rituals attending on a regular 
marriage and the sons by the sword 
‘wives were legitimate and entitled to in- 
heritance. The Subordinate Judge who 
decided the suit (O. S. No. 5 of 1899) gives, 
in my opinion, very good reasons in para. 
22 of his judgment (Ex. E-100) for 
discrediting the evidence of the witnesses 
who speak to the ceremonies. I am of 
opinion that there is no satisfactory evi- 
dence in this case to show what ceremonies 
were necessary to constitute a sword-mar- 
+ riage. 

No accounts or documents are filed to 
show that any expenses were incurred in 
eonnexion with any of the sword-mar- 
riages either of Serfoji or Sivaji though 
Serfoji had no less than 26 sword-wives 
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and Sivaji, the father and grandfather 
of defendants Nos. 4 to 11 had 40 sword 
wives. This is all more significant as 
both Serfoji and Sivaji kept detailed 
accounts, and entries have been filed- 
showing expenses of very small sums for 
numerous ceremonies, If, as a matter of 
fact, a sword-marriage was a union that 
made the woman a legally married though 
inferior wife and not one which only denot- 
ed that the woman was introduced into the 
harem as a permanent concubine, one would 
expect there would have been expenses 
incurred at least on a moderate scale. 

It was suggested by the Vakils for de- 
fendants Nos. 4 to 11 that they found great 
difficulty in getting records from the Re- 
ceiver and Government Agent’s Offices; but 
the suit was filed in July 1912 and evidence 
was begun to be recorded by the Subordi- 
nate Judge in July 1916 and the trial went 
on and was closed only on November 1917. 
Defendants Nos. 4 to 11 produced several 
accounts containing details of expenses of 
several ceremonies and I do not think there 
is any reasonable explanation for non-pro- 
duction of any account showing expenses of 
atleast a few sword-marriages. There is 
absolutely no evidence to show that any 
documents were destroyed in order to put 
any obstacles in the way of proof of this 
part of the case. There can, however, be 
little doubt that in the Tanjore Raja's 
family there were unions by which women 
were admitted to the seraglio and were 
known as sword-wives. : 

The first recorded instance of a sword- 
marriage is that between Tukkoji, son of 
Venkoji, the founder of the Tanjore Dynasty, 
and Annapurni Bai; and Pratapa Singh who 
reigned from 1740 to 1763 was the issue of 
such aunion. The next instance is that of 
Amar Singh, son of Pratapa Singh. The 
third instance is that of Partapa Singh (son ` 
of Amar Singh) and his wife Radha Bai, 
and it was this marriage that was in ques- 
tion in the suit which I have already refer- 
red to and the judgment in which is filed as 
Ex. E-100. The next instance is that of 
Serfoji who had a number of sword-wives 
and who founded an institution called 
Kalyana mahal for them and the last in- 
stance is that of his‘son Sivaji the last Raja 
of Tanjore who had’40 sword-wives and who’ 
founded an institution known as Mangala 
Vilas for them. 

It is significant that none of the records 
show that the children by sword-wives were 
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as regards property or succession treated as 
legitimate issue entitled to the same rights 
and privileges as the children by wives mar- 
ried according to orthodox form. 

So far as Pratapa Singh, the son of 
Tukkoji by his sword-wife Annapurni Bai, 
is concerned, he was treated as illegitimate 
not only in early documents and by all his- 
torical writers but also by his grandson 
Serfoji Raja in the inscription, Ex. B-140, 
to which I shall refer later on. The earliest 
reference to him is in the year 1777. in a 
publication containing a letter from the 
Nawab of Arcot to the Court of Directors to 
which are annexed facts relating to Tanjore. 
The Nawab had a grievance against the 
Madras Government for having restored 
Tanjore to the Raja under the orders of the 
Court of Directors. In the statement of 
facts annexed to the letter at page 22 of 
Ez. B-178, Pratapa Singh is described as 
the natural son of Tukkoji. It has been 
argued that this statement is of little value 
as the writer whoever he was clearly bore 
an animus against Pratapa Singh; but later 
documents also refer to Pratapa Singh as 
the natural son, I think the writer was 
stating afact in passing rather than invent- 
ing a story. Exhibit B-81 (a) is a genealogi- 
cal table prepared and sent by Rev. Swartz 
as an annexure to his letter Ex. B-81, dated 
8th April 1793. There can be little doubt 
that a genealogical table of which this is a 
certified copy issued by the Government of 
India was prepared by Mr. Swartz from 
enquiries made locally and thatit was sent 
as an annexure to Ex. B-81. Mr. Swartz 
who was-residing in Tanjore from 1778 and 
- who died there in 1798 was well acquainted 
‘with the affairs of the Royal family. He 
was a friend of Tulsaji (who ruled from 1764 
to 1787 and who was the son of Pratapa 
Singh) and was a member of the Commis- 
sion appointed by the East India Company. 
Exhibit B-81 (a) purports to bela copy 
which was in the records of the Government 
of India. It was sent by them when a 
requisition was made for the production of 
the original genealogical table. As some 
complaint was made at the trial that the 
original was not sent by Government, we 
requested the Government of India to send 
"the original but were informed that the 
original was not forthcoming. There can, 
however, be little doubt as to the’ genuine- 
ness of Ex. B-81 (a) and there is nothing to 
suggest that there were any interpolations 
subsequently made therein. In this table, 
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it is stated that Tukkoji, son of Venkdjt, 
the first Mahratta Raja of Tanjore succeed- 
ed his brothers and had one son by his wife 
and three children by a concubine, the son 
by the wife being Baba Saheb who succeed- 
ed his father Tukkoji, and the sons by con- 
cubine being Nana Salfeb, Anna Saheb and `’ 
Pratapa Singh. , i 

It has been argued that no reliance can 
be placed on the statements of Mr. Swartz 
as he was avowedly advocating the cause of 
Serfoji as against Amar Singh. „There was 
absolutely no reason for Mr. Swartz to state 
that Pratapa Singh, the ancestor of both . 
Serfoji and Amar Singh, was illegitimate. 
It would not advance the cause he was ad- 
vocating and it fis hardly likely that 
Mr. Swatrz would have made a statement 
that Pratapa Singh was the son of a con- 
cubine unless he had good reasons for doing 
soand had it from contemporary genea- 
logical trees and statements of persons’ 
whom he consulted. That he took care to 
verify his statements as to relationship 
appears from Ex, A-455, a letter from Mr. 
Swartz to Lord Hobart, Governor of Madras, 
at whose request he examined the mission- 
ary who commanded the respect both of 
Tulsaji, Serfoji, and the Government of 
Madras, dnd I think it is unlikely that he 
would have made statements which were 
untrue for gaining any- ulterior ends, 
Though Ex. B-81 (a) bears no date, it is 
clear that it was -sent up before Amar 
Singh's deposition and when Serfoji was 
16 years old as the table says “Serfoji now 
16 years old, adopted by ‘lulji Raja”. As 
Serfoji was 10 years old in 1787 as appears 
from Ex. B-49 a letter from Tulsaji Maha- 
raja to the Government of Madras about 
the adoption, he would be 15 years in 1793 
and I think the date of Ex. B-81 (a) may be 
safely put as 17983. -> i ; 

The next reference to Pratapa Singh is 
in the inscription on the walls of the Tan- 
jore-temple copied and published in a book 
filed as Ex. B-140. This is a very import- 
ant document and was freely referred to 
by all parties as a document of historic 
value. Thereisa tamilcopy of it in the 
Government Oriental Library, Madras, 
which has been filed as Ex. B-141. It 
appears from the evidence of Mr. Samba- 
moorthi Rao who was examined as 79th 
witness for the 8rd defendant that the in- 
scription shows that it was completed on the 
13th of December 1803. Mahdaji Samaji 
the 73rd witness for the3rd defendant, states 
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scription on the walls of the -temple and 
the copy is correct. Nobody disputes that 
the book Ex. B-140 is not a correct copy of 
the inscription on ‘the temple walls. The 


. importance of the inscription consists in the 


fact that it was inscribed conspicuously in 


. the temple of the Rajas of Tanjore, to which 


the public had access, under the direc- 
tions of the then Ruling Raja, the author 
baing a Secretary of the Raja, Babu Rayar 
(a chitnis ander the Raja). This inscrip- 


_ tion gives @ general history of the various 


Rajas of the Tanjore Raj and refers to the 
wives, concubines and other relatives of 
refers to Pratapa 
Singh. After referring to Tukkoji Raja, 
his father, and giving the names of five of 
his married wives it proceeds as follows:— 
“Besides these he had six concubines of 
whom only one belonged to Mahratta caste. 
The other five belonged to Naidurace. The 
one who belonged to Mahratta caste was 
married to the sword (literally, the sword 
marriage was performed). In Saka 1641 
year Sarvari, this concubine Annapurna 
Bai gave birth to Raja Pratapasimha.” 


‘It then proceeds to give the names of the 


children by the other concubines. Later on 
it again refers to Tukkoji and states “simi- 
larly the second son of Raja Tukkoji was 
born to him by his concubine of the Mah- 
ratta caste. His name was Pratapasimha 
Raja”. Exhibit B-141 which is a manuscript 
copy of the inscription in the Government 
Oriental Library, Madras, refers to the cir- 
cumstances under which Pratapa Singh was 
placed on the throne. After referring to 
the previous troubles in the kindgom, it 
states that the army and the people after 
deliberation "resolved that since out of the 
mistresses kept by Tukkoji Raja, the 
mother of Pratapasimha Raja was equal to 
the King in caste, that son was fit to ascend 
the throne and placed Pratapasimha .Raja 
on the throne in the year Siddarti corres- 
ponding to the year 1660 of the Saliva- 
hana era. Referring to “the reasons which 
led to Tulsaji, son of Pratapa Singh, adopt- 
ing Serfoji, Ex. B-141 proceeds as follows: — 
“My son and.grandsons have predeceased 
me. Now I won't survive. As there is no 
one legally entitled to perform any obsequies 
and rule the kingdom, I should have a son. 
But since in spite of the fact that my father 
was like a kingly ascetic and acquired great 
fama, and thathe attached unto himself all 
the relatives, duly recognizing their merits 
f 
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and thereby made them voluntarily give 
their-allegiance to him, the stain remained 
that he was born to a woman whom Tukkoji 
Raja had not married; I should so conduct 
matters as not to give room for any such 
talk.” Though this is probably not a 
verbatim transcript of what Tulsaji said, it 
is significant as showing that his adopted 
son Serfoji in finding reasons which induc- 
ed his father to adopt referred to the 
illegitimacy of Pratapa Singh and caused 
an inscription to be put up which stated 
that Pratapa Singh, his grandfather, was 
illegitimate. It is not likely thata Ruling 
Prince as Serfojithen was would deliberately 
bastardize his ancestor who on all accounts 
was the greatest of the Tanjore Kings, unless 
the facts were so well-known or strong as to 
prevent any attempt to distort them. . 

However sceptical one may be as to the 
statements made regarding the descent of 
the ancestors of the Rajas from the lunar 
and solar dynasties of ancient India, espe- 
cially when it is known that Sivaji the great- 
grandfather was a humble Patel and 
cultivator in an obscure village, I think 
that there is no reason to discredit the 
statement against the honour and re- 
putation of the grandfather of the Raja 
who caused the inscription to be made. 
There is in Exs. B-140 and B-141 a clear in- 
dication that the women with whom the 
ceremony of sword-marriage was gone 
through were looked upon as no better than 
permanently kept concubines, 


Turning to Mahratta History, Orme in 
his History, Vol. I, page 108, ‘refers to 
Pratapa Singh asa person born of an in- ` 
ferior wife of his father Serfoji and states 
that he was placed on the throne by the 
general concurrence of the principal men 
in the kingdom which had suffered much 
from the weak administration of Shalfuji. 
The early writers seem to have treated a 
permanent concubine as a kind of inferior 
wife. In Strange’s Manual of Hindu Law, 
Vol. II, published in 1825 he states that 
kept women are regarded as inferior wives. 
I may also refer to the decision reported as 
Datti Parisi Nayudu v. Datti Bangaru 
Nayudu (85) where it is said that a perma- , 
nently kept concubine ranks.as if she werea 
secondary wife. Grant Duff in his History 
of the Mahrattas (a book which has been 
exhibited as B-177) at page 462 of Vol. J, 
states that Pratapa Singh is the son of a 
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concubine. Mill in his History of India 
which has been filed as Ex. G-212 at page 62 
of Vol. III, refers to Pratapa Singh being 
the son of one of the inferior wives 
of Tukkoji, but Mr. H. H. Wilson's note 
states that Pratapa Singh was the son of a 
concubine. In Aitchison’s Treaties, Vol. X, 
which has been marked as Ex. B-172, 
reference is made to Pratapa Singh as 
being of illegitimate birth. Justice Ranade 
in his History of the rise of the Mahratta 
Power refers to Pratapa Singh as an illegiti- 


mate son of Tukkojiand states that the ` 


Mahratta officers in the service of Tanjore 
finally succeeded in raising him to the 
throne. In the Tanjore District Manual 
published under the orders of the Govern- 
ment which has been marked as Ex. B-173 

< Pratapa Singh is said to be the illegitimate 
son of Tukkoji. In the genealogical table 
given at page 764 of the Manual Tukkoji is 
said to have had three illegitimate children, 
Anna Saheb who died before his father 
issueless, Nana Saheb who died before his 
father leaving an infant son, andat pages 
775 and 777 reference is made to Pratapa 
Singh as the illegitimate son of Tukkoji. 
So far, therefore, as Pratapa Singh is con- 
cerned, though his father and mother were 
united according to a form known as sword- 
marriage, the union was not regarded as one 
which conferred on him the status of a 
legitimate son. 

Much stress has been laid on the fact that 
Pratapa Singh did succeed to the throne 
and that his illegitimacy was no bar to 
succession, The succession of an illegiti- 
mate son, if he is a capable person, and 
there were no legitimate issue of proper age 
or any ability, was an event not unknown 
in those troubled times. For example, there 
were cases of illegitimate sons succeeding 
‘where the legitimate issues were weak or 
incompetent. Mahadaji Scindia, though an 
illegitimate son, succeeded Junkoji and 
Jeswant Rao Holkar, though illegitimate, 
wis ruler for several years. (Duff's History 
of the Mahrattas and Sir John Macolm’s 
Central India.) Itis also significant that, 
although Pratapa Singh was a major, he 
did not succeed at once. On the death of 
his brother Bava Sabeb his widow Siyari 
Bai was placed on the throne and it was 
only because there was no competent per- 
son to govern the State that Pratapa Singh 
was installed by the people. According to 
Ex. B-141 he was raised to the throne by 
the army and the chief men in the State, 
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The following passage at page 777 of the 


Tanjore District Manual which has been _ 


filed as Ex B-173 is instructive: . 


“That Pratapa Singh was illegitimate is . 


nowhere denied and that Saiyaji was a 
legitimate son, may,, it seems, be- fairly 
assumed upon the authority of Duff. Mill, 
upon the authority apparently of the ‘His- 
tory and Management of the East India 
Company from an authentic M. S. account 
of Tanjore’ ascribes all the revolutions þe- 
tween the death of Bava Saheb and the 
elevation of Pratapa Singh, as wellas the 
latter event, to the Muhammadan commander 
Saiyid, and considers Orme, who gives a 
different version, to be ‘in some particulars 
misinformed;’ but Orme’s 
Siiyaji was daposed and Pratapa Singh was 
placed on the throne ‘by the general con- 
currence of the principal men in the king- 
dom’ is apparently accepted by the Tanjore 
Commission (their report 1799, Appendix) 
and seems more probable,” 

The next instance of sword-marriage 
relied upon is that of Amar Singh, son of 
Pratapa Singh. The Tanjore District 
Manual at page 764 refers to Amar Singh 
as the illegitimate son of Pratapa Singh, 
and atpage 814 it refers to Amar Singh 
as the son of Pratapa Singh by a sword 
wife. Amar Singh who’ succeeded hig 
brother Tulsaji was on the throne between 
1787 and 1798, The claims of Serfoji, the 
adopted son of Tulsaji, were advanced by 
Mr. Swartz and others and the East India 
Company ultimately deposed Amar Singh 
and put Serfoji on the throne in 1799. 

Except the statement in the District 
Manual, I find nothing to show that Amar 
Singh was the issue of a sword-wife. Mr. 
Swartz in his letter Ez. B-80 of the year 
1793 refers to Amar Singh as the son of a 
concubine and he is so referred to in the 


version that. 


pedigree Ex. B-81 (a) which says “born by 


aconcubine, Amar Singh was made King 
and reigns now.” In Ex. A-455 which is a 
letter from Mr. Swartz to the Governor ‘of 
Madras, dated 1796, there is an enclosure 
No. 4 which says that Pratapa Singh had a 
concubine Annapurna Bai who was the 
mother of Amar Singh, the then Raja and 
enclosure No. 5 which is said to bea testi- 
mony given by the Rajah’s chief priest 


says “Raja Amar Singh is not born of a: 


married woman, but a concubine; he is 
unfit to succeed and to govern the country." 
Eaclosure No. 6 is a statement of 18 rela- 
tions of the Raja and they state that Pratapa 


+ 
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Singh had a concubine Annapurna Bai and 
Amar Singh was his son but they go to the 

length of saying that Pratapa Singh was not 
his father and that he was born to one 
Venkanna. Exhibit B-84 which is a letter 
from the Resident of Tanjore to the Governor 
in Council, Fort St George, dated’ the 
-13th of June 1796, states that it was 
generally believed that the mother of Amar 
ingh was not one of Pratapa Singh’s wives 
and that his real father was one Venkanna. 

Having regard to the fact that Ex. B 

- series of documents that I have referred to 
relate to the attempts made to substantiate 
the claims of Serfojiat the expense of Amar 
Singh, I would not attach very much im- 
portance to statements made by persons 
who were Mr. Swartz’s informants and this 
instance is not one which, in my opinion, 
can be relied on asclear proof that Amar 
Singh’s mother was a sword-wife and that 
conssquently a sword-marriage confers no 
higher status than that of an illegitimate 
son. There is no evidence beyond the 
statements contained in the Tanjore Dis- 
trict Manual that Amar Singh was the son 
of a sword-wife, Ifthe B series of docu- 


ments that] have referred to are of any . 


value, they rather show that he was the son 
ofa concubine. Thereis no evidence be- 
yond the statements contained in the 
Tanjore District Manual that Amar Singh 
was theson of asword-wife. If the B series 
of documents that I have referred to are of 
any value, they rather show that he was 
the son of a concubine, 

The next instance referred to is that of 
Radha Bai. Amar Singh, whom I have 
already referred to, had a son Pratapa 
Singh who adopted one Ekoji. After Amar 
Singh was deposed, a pension was conferred 

- on him and he wassent to Madhyarjunam, 
29 miles from Tanjore, He died in 1802 
and his pension was continued to Pratapa 
Singh who died in 1849 leaving an adopted 
son Ekoji. Pratapa Singh is said to have left 
a sword-wife Radha Bai. So far as Radha 
Bai is concerned, she was called either 
a sword-wife or concubine in the corres- 
pondence between her and the Government 
officials. In Ex. D-66 she calls herself the 
second widow but this claim was never con- 
eéded by Government (see Exs. B-75, B-76, 
B-77, B-79, D-70, and D-72). So far as the 

- documentary evidence goes, there is nothing 
to show that she and her daughter were 
treated as the legally married wife and 
daughter. Exhibit D-24, dated the 4th July 
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1849, is a letter from the Resident, Tanjore, 
tothe Chief Setretary to the Government 
of Madras. Referring to Radha Bai, the 
Resident writes as follows:—“I must be per- 
mitted most respectfully to solicit of the 
Right Honourable the Governorin Council 
a re-consideration of the case of Radha Bai 
the concubine of the late Rajestry, with a 
view to her receiving some bounty or al- 
lowance at the hands of Government. Iam 
ready to admit that, as amoral and Chris- 
tian Government, we are not called upon 
to countenance persons in her situation 
But constituted as native society is, and” 
especially among the rank in which the late 
Prince moved, persons in the situation of 
Radha Bai are not considered in the light 
of a common mistress or prostitute, but 
rather that of an inferior wife. She is re- 
cognised and associated with by the lawful _ 
wife? She cannot be put away destitute, 
and if put away, is entitled to maintenance. 
And in the present instance, whereis she 
to look for such maintenance, ? The late 
Prince's situation was a peculiar one; he 


. wasa dependent of the Government and 


supported by the State,and as such made 
little provision for the future. It is asserted 
and was so reported at times to the Resid- 
ent that before Radha Bai came to Pratapa 
Singh, the ceremony of a sword-marriage 
was gone through and if this be true, I 
would submit that she has an equal right 


‘to be considered as a Nicker woman as 


among the Muhammadans.” 

Exhibit D-25 is a statement evidently 
taken by the Resident from thé widow and 
the sisterof Pratapa Singh. It states: “On 
questioning the widow personally of the 
late Pratapa Singh, as well as the sister of 
the late Prince, they both declare that 
Radha Bai was married according to the 
ceremony of sword-marriage by the late 
Prince, and that for 12 years Radha Bai has 
been treated as one of the family in every 
way and that she was ‘always looked on 
with respect and the child now 4 years old 
of Radha Bai is brought up in the family.” 
Exhibit D-26 is a letter from the Secretary 
to the Government of India to the Chief 
Secretary to the Government of Fort St, 
George, dated the 26th of December 1849, 
granting that Radha Bai a pension of ` 
Rs. 200 a month, In Ex. D-40 dated the 12th 
of August 1858 Radha Bai is referred to 
as the sword-wife or concubine of Pratapa 
Singh. 

The question as to Radha Bais status 
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arose in suit O. S. No.. 5 of 1899 and the 
judgment of the Subordinate Judge has 
been filed as Ex. E-100. The suit was for 
a declaration that the plaintiff, as the re- 
versionary heir, to Ekoji was entitled to 
: the propertiesin the plaint after the death 
of the Ist defendant his widow and that 
certain alienations made by the Ist defend- 
ant were invalid. The sixth issue in that 
suit was whether the plaintiff's maternal 
grandmother Radha Bai was the sword-wife 
. of Rajesiri Pratap Singhji, as alleged by 
the plaintiff and the seventh issue was whe- 
ther such a form of marriage is legal and 
proper and would clothe the plaintiff with 
rights to succeed to the properties in ques- 
tion. The Subordinate Judge after an 
elaborate examination of all the oral and 
documentary evidence was of opinion that 
Radha Bai was not married to Pratapa 
‘Singh in the sword or any other form, that 
there is no such form of marriage known to 
or recognized by the Hindu Law, that 
Radha Bai was only the concubine of Pratapa 
Singh and that her daughter's son plaintiff 
was not entitled to succeed to the estate. 
No appeal was preferred against this decree, 
I do not think that the instance of Radha 
Bai can be considered as proof that a sword- 
marriage confers legitimacy on the issue. 
Coming to the time of Serfoji, the father 
of Sivaji, we find that he founded a separate 
establishment known as Kalyana mahal. 
The case for defendants Nos. 4 to 11 is that 
the ladies who were installed by Serfoji in 
the Kalyana mahal were his sword-wives 
and the earlitst instance of a sword-mar- 
riage by Serfojiis said to be his marriage 
with one Mukta Bai. In the Tanjore Dis- 
trict Manual, Ex. B-173, the following refer- 
ence is made to the Kalyana mahal “Cara- 
bhoji was not free from the besetting 
weakness of Native Princes. He had a 
seraglio in true oriental fashion, and the 
affairs of this establishment, known by the 
name of ‘Kalyana mahal’ have been 're- 
peatedly before Government in‘ the Poli- 
tical Department. This inslitution first 
formed about the year 1824, consisted, at 
his death, of two principal and twenty-four 
inferior or dependent women, of which 
latter, eight are now alive. The Raja made 
a liberal provision for all these women col- 


lectively in the shape of an endowment in. 


landed and funded property, but at the 
same time took care to provide that, as 
lapses occurred among the inmates of the 
seraglio, the accumulating ‘surplus of its 
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income and eventually the entire endow- 
ment with the splendid palace which he 
had erected for the residence of the women, 
should be appropriated to charitable pur- 
poses. He at the same time provided | 
efficient superintendence for the manage- 
ment of the endowment in view of this 
ultimate end. Carabhoji’s favourite mis- 
tress in youth was a woman of an inferior 
caste of the name of Muktamba who died, 
while yet young, soon after his accession to 
the musnad, and it was in honour of. her 
that he founded the splendid charitable 
institution known .as the ‘“Muktambapuram 
Chattram” about 14 miles south-east from 
Tanjore”. The inscription Ex. B-140 refers 
to Mukta Bai as a kept mistress of the 
Raja. After referring toher good quali- 
ties it states that before her death she re- 
quested the Rajah to found a charity in her 
name and that in due compliance with that 
request choultry was erected. In Ex. D-35, 
a letter dated the 9th of September 1856, 
from the Resident of Tanjore to the Chief 
Secretary to the Government, reference 
is made to Kalyana mahal in para. 17 
where the Resident states: “The Raja 
Serfoji at the time of his death had 25 
concubines, two of whom he constitut- 
ed principal ladies; and as trustees of the 
property he left for their support, he nomi- 
nated two persons of whom Venkata Rao was 
one.” Exhibit K-12 (Proceedings of the Mad- 


-ras Government, dated the 5th of Decem- 


ber 1859) refers to Raja Serfoji's seraglio of 
the 18 persons and the Government Order 
states that it cannot extend to Serfoji’s 
seraglio or to persons claiming through a 
former Raja the concession of heritable 
pensions. In Ex..D-173, which is an ex- 
tract from the Minutes of Consultation, 
dated the 15th of December 1857, Mutka 
Bai was referred to in para. 15 as the 
favourite coneubine of Serfoji in whose 
honour he fouhded a choultry. So far as 
Mukta Bai isconcerned, Ex. B-141 refers to . 
her asa concubine and not as a wife and 
she is nowhere referred to as a wife in any 
document. I have already referred to Exs,- 
D-56 and D 57—the examination of two of 
the ladies who say that they were married 
by Serfoji with a sword. I do not think the 
statement of thesé two ladies is of any” 
value. The Subordinate Judge thinks that 
Mukta Bai was treated as the wife of Ber- — 
foji, as it seems that Sivaji performed her 
sradh, that a choultry was built in her 
name anda tonk was placedin a temple, . 
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. As regards the accounts Exs. D-134 and 
D-227 referred to by the Subordinate Judge, 
there is nothing to show that Sivaji per- 
formed the sradh. Mukta Bai's daughter's 
son was in the Kalyana mahal and the 
issue of articles for the performance of 
sradh does not nf&cessarily imply that 
Sivaji performed it.: The 5th defendant 
who was examined as the 84th witness for 
defendants Nos. 4 to 11 says that he was 71 
years old when he gave evidence in 1916, 
that’ he saw sradh performed by Sivaji to 
Mukta Bai and that it was in the year 

_ Khara; but Khara would be 1831 in the 
60 years cycle. The witness according 
to his evidence was born in 1845 and was 
about 10 years old when Sivaji died. He 
could not have seen any sradh to Mukta 
Bai performed in 1831. Even assuming 
that thé Subordinate Judge is right in his 
conjecture that the word not is omitted 
before the year Khara in his deposition (a 
conjecture for which there is no foundation) 
the 5th defendant who was only 10 or 11 
years old is not likely to remember in 1916 
the various ladies for whom Sivaji per- 
formed sradh. So far as the placing of a 
tonk is concerned, I do not think that it 
shows much as itappears from the evidence 
that atonk of Appanna Settikar, a servant 
of Pratapa Singh, was placed in a temple. 

So far as the oral and documentary evi- 
dence as regards the Kalyana mahal is con- 
cerned, it is dealt with by the Subordinate 
Judge in paras. 1641 to 1652 of his 
judgment. As against-the vague evidence 
adduced by defendants Nos. 4 to 11 as to 
Mukta Bai being a sword-wife and treated 
as the legally wedded wife, there is the 
evidences adduced by the other defendants. 
Pulibai Ammani who is a niece of Sydamba 
Bai one of the wives of Sivaji and whose 
evidence on commission has been filed as 
Ex. A-2 states that Mukta Bai was a con- 
cubine of Serfoji. The 16th witness for 

. defendants Nos. 1 and 2 Vagoji Rao whose 
two sisters Sagunamba Bai Saheba and 
Swayaramba Bai Saheba were married by 
Sivaji Maharaja states that Kalyana mahal 
was known as the department of the con- 
cubines of Serfoji corresponding to the 
Mangala Vilas department created by 
Sivaji. So far as Kalyana mahal is con- 
cerned, I think the evidence is not sufficient 


* to show that the numerous women whom 


Serfoji gathered together in the Kalyana 
mahal had any rights other than those of 
permanently kept concubines, 
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So faras the Mangala Vilas ladies are 
concerned, Ex: B-173, the Tanjore District 
Manual at page 828, states that Sivaji had 
a large seraglio to which he gave the name 
of Mangala Vilas. It appears from the ex- 
hibits that in 1841 there were five ladies in 
the Mangala Vilas, that in 1844 the number 
was increased to 15 and that in 1847 there 
were about 45. After 1847 two more seem | 
to have been admitted, one of them being 
Dharma Valli Amma whom I have already. 
referred to. It is unnecessary to consider - 
the names and castes of all the ladies who 
were alive at the time of Sivaji’s death as 
we are only concerned with six of them 
who left male issue. The 4th defendant . 
is the sonof Lakshmi. The 5th defendant 
isthe son of Meena. The 6th defendant 
is the son of Sadanandaji who is the de- 
ceased son of one Kasi. The 7th de- 
fendant is the son of Kamanandaji who is 
the deceased son of one Bagi. The 8th 
and 9th defendants are the sons of 
Bhavani who is the son of one Kamu’ and 
the 10th and llth defendants are the 
sons of Bagyanandaji who is the son of one 
Guna, ` 

I think the evidence shows beyond all 
dispute that these women were described 
as the sword-wives of Raja Sivaji. All the 
sons by the sword-wives were minors at the 
time of the death of Sivaji, the eldest being 
about 11 years old. Owing to the time 
that has elapsed, it is not possible to call 
any witness who was alive at the time when 
each of these ladies was marrjed to Sivaji. 
I have already referred to the evidence of 
Dharmavalli whois the only witness who 
was alive. Theagegiven by the 5th and 
7th defendants in their evidence show that 
they must have been born before Dhar- 
mavalli was introduced into Mangala Vilas 
seraglio, so that she could have not known 
of the sword-marriage of their mothers. The 
only Mangala Vilas lady with whom defend- 
ants Nos. 4 to l! are connected and who 
could possibly have known the sword-marri- 
age is Kamu Bai, the grandmother of 
defendants Nos. 8 and 9, but no question is 
put to the witness about her. But there 
can be little doubt that defendants Nos. 4 
t> 11 have been both during the Raja's 
lifetime and after tke Raja's death treated 
as the sons by the sword-wives of the Raja. 
Exhibit D-12, dated 1845, refers to taltes 
made for the Mangala Vilas ladies mentioned 
in the document. The names of eight ladies 
are given and they include the names of 


(93 I. 0. 1926] 


Guna Bai, the grandmother of defendants 
Nos. 10 and 11, Baghirathi Bai or Bagi, the 
grandmotherof the7th defendant, andMeena 
_ Bai, the mother of the 5th defendant. Exhibit 
D-17 is an account of 1844 referring to 
money spent for the birth ofa son to Kasi 
Bai the grandmother of the 6th defendant. 
It also refers to the birth of ason to Guna 
Bai, the grandmother of defendants Nos. 
10 and 11 and a son to Baghirathi Bai, the 
` grandmother of the 7th defendant. Exhibit 
D-19 (a) isan account giving the names of 
the various persons who formed the seraglio 
of Sivaji and contains the names of the 
mothers and grandmothers of defendants 
Nos, 4 to 11 whom I have already mentioned, 
except Kasi Bai who had died before the 
date of the document. But her name appears 
‘in Ex. D-15 which is an account ofthe ex- 
penses for the Barsa of her child. Exhibit 
D-19 (a) shows that there was a distinction 
made between the sword-wives and the 
dancing girls who were not permanently 
attached to the Raja and who appear under 


a separate heading called “Ranganayaki. 


Vagaira.” Exhibit D-37 is a list of the 
family and retainers of Sivaji prepared by 
Mr. Forbes the Resident soon after the Raja's 
death. Inthe letter Ex. D-36, dated the 
18th October 1856, the Resident states that 
he ordered the preparation of certain lists 
of family and retainers of the Raja and 
there can be little doubt that Ex. D-37 is 
a list so prepared. The list gives the 
names of a number of ladies, Under the 
heading: i 

Relationship 
Badma. . 

Those married to the sword by the 
Maharaja, I have little doubt from the evi- 
dence that the Raja went through the form 
of what was called sword-marriage with the 
mothers and grandmothers of defendants 
Nos.4 to 11. The way they were treated and 
the ceremonies they took part in before 
and after the Raja’s death which I shall 
refer to later on show tomy mind clearly 
that they were not merely the sons of. 
dancing girls but they were the sons of 
women who were permanently attached 
to the Raja'sseraglio. The evidence which 
has been set out at great length by 
the Subordinate Judge shows this, The 
question, however, is whether, they were 
only the sons of permanently kept concu- 
bines, the sword-marriage being a ceremony 
which merely gave the komen the status of 
permanently kept concubines, or were legi- 
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timate children being the offspring of a 
form of marriage which, though inferior 
to a regular orthodox form of marriage, 
still conferred the status of legitimacy. The 
Subordinate Judge, in para, 1772 of his 
judgment, page 666, states that the institu- 
tion of sword-marriage is true, that the 
Mangala Vilas sons are the issue of such 
marriage, thatit is an inferior form of 
marriage wherein the,sons are postponed 
in succession and are notan impediment 
to adoption, that they are all nevertheless 
legitimate children and that defendants ` 
Nos. 4 to 11 are, therefore, entitled to suc- 
ceed as the heirs of the late Raja. In the 
concluding portion of his judgment, how- 
ever, he states in para. 2169, page 810, that 
the existence of the sons of the sword-wives 
of the Raja is not an impediment to the 
adoption and that they are only inferior 
sons and of lower caste to him, who cannot 
sit in mess and worship with him on a 
footing of equality and who were incompe- 
tent to do the full duties of sonship undér 
Hindu ceremonial and family laws and 
rules. In para. 2175, page 811, he states 
that the status of sword-wives was inferior 
to those married in the lagna form and 
that such sword-wives were inferior wives 
and not the permanent concubines of the 
Raja,and he continues and states that the 
sons born to such ladies are illegitimate 
children within the meaning of Hindu Law 
so far as the shares are concerned. In 
para. 2181 he gives reasons for giving shares 
to illegitimate children and observes: i 

“I took into consideration that their exist- 
ence is not of any value to the family 
socially because they are not members of 
it entitled to sit and eat and intermarry 
with them; in religion because they cannot 
perform the sradhs of the ancestors or take 
part in religious ceremonies; in festive 
vrithams, marriages and soon, due to the 
inequality of caste; and legally their exist- 
ence will not bar the succession of the 
superior widow and daughter or the adop- 
tion of a son of superior caste. I am not 
sure whether such inferior sons can: claim 
right in collateralsuccession,in competition 
with relations of superior caste.” 

Iam unable to agree withthe Subordinate 
Judge in holding that sword-marriage con- 
ferred the status of legitimacy. I am of 
opinion that the documentary evidence dis- 
tinctly shows that defendants Nos, 4 to 11* 
were not only treated as illegitimate child- 
ren both by the Raja during his lifetime 


` case of shrotriems, mokhasa and 
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` and by the Courts and Government after 


his death, but that they themselves until 
quite recently considered themselves to be 
illegitimate and described themselves as 
such. It is clear that Sivaji during his 
lifetime did not consider his children by 


“the Mangala Vilas ladies to be entitled to 


succeed to the Raj. In 1846 the policy of 
the Government was to discourage adop- 
tions. On the 16th of March 1846 the 
Government communicated a notification 
to the Raja which prévented adoptions 
without the consent of the Governmens in 
other 
grants. The Raja on the 20th of July 1846 
through his Secretary protested against the 
notification? There can be little doubt that 
the Raja was considerably alarmed at 
the policy of the Government and though 


he had two wives alive and a number of. 
’“gword-wives, he adopted the expedient in 


1852 of marrying no less than 17 girls. 


In his letter, Ex. A-13, to the Resident he 
‘states that the measure was essential to the 


happiness of his family and his people. 


In Ex, 4-14, dated the 29th of July 1852, 


the Raja gives the reason forhis marrying 
so many wives on one day and states that 
his action will appear justifiable when the 


‘importance of the object the accomplishment 


of which that measure was adopted is taken 


‘into consideration, evidently meaning the 


birth of an heir to succeed him so as to 
prevent an escheat. It is, therefore, fairly 


clear that the Raja did not consider the- 
. Mangala Vilas children as persons who 


would be'the proper persons to succeed 
him, should he die without issue by the 
wives married according to orthodox form. 
Finding he had no issue in spite of the 
numerous marriages which he performed 


. in 1852, he brought up from about three 


years before his death in 1855 his sister's 


‘grandson Rajaram Ingle with a view to 


adoption. I shall deal with the adoption 


later on, but it is sufficient here tostate that - 


I agree with the Subordinate Judge in 
thinking that the Raja took the adopted 
boy from hisfather and was bringing him 


‘up with a view to eventual adoption, should 


circumstances compel him todo so, It is 
significant that the Raja thought none of 
the Mangala Vilas sons as counting in the 
matter and though he was treating them with 


_ affection and bearing all their expenses, he 


did not consider that their status was suffi- 
cient to enable them to succeed to the Raj, 


Om the death of the Raja although there” 
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were six Mangala Vilas sons in existence, 
they were all treated as illegitimate by the 
Government and by the relations of the 
Raja and no attempt was made by their 
mothers or By the other Mangala Vilas 
ladies’ to assert their rights as married 
wives or to bring forward the claims of 
their children to succeed. None of the 
Mangala Vilas sons performed the funerals . 
of the deceased Raja or of any of his wives . 
married according to orthodox form. In 
the report sent by Mr. Forbes immediately 
alter the Raja's. death no mention is made 
of the Mangala Vilas sons as legitimate 
issue and Mr. Forbes states that the Raja 
left no legitimate sons. In Ex. D-35 which 
isa reportby the Resident to the Chief 
Secretary, dated 9th of September 1856, Mr, 
Forbes in para. 24 states: 

“There are two kindsof marriageamong 
Mahrattas, one in which the tali is tied 
round the neck of the bride by the bridge- 
groom whose full wife she then becomes; 
the other in’ which the tali is tied to a 


‘sword—a ceremony which constitutes the 


woman the permanent concubine of the 
mar,” i 

I bave already referred to the exhibits 
where the mothers and grandmothers of 
defendants Nos. 4 to LL are called sword- 
wives. Mr. Forbes treated these sword- 
wives as permanent concubines in his report 
and under the orders of Government pen- 
sions were allotted to them on that footing; 
and the Government Order which I have 
already referred to states that the pensions 
were not descendable to their heirs. Ex- 
hibit D-53 are the proceedings of the Madras 
Government, dated the 2lst of April 
1864, providing for the marriages of the 
15 illegitimate children left by the Raja 
by the Mangala Vilas ladies and grant- 
ing Rs. 3,000 for the expenses of the mar- 
riage ofeach. In Ex. D-85, dated the 23rd 
of September 1865, the Government Agent 
refers to the Mangala Vilas people as the 
unfortunate illegitimate brothers and sisters 
In Ex. D-65 which is letter 
from the Government of Madras to the 
Secretary of State for India, dated the 26th 
of June 1874, reference is made to the 
15 illegitimate children for each of 
whose marriage expenses a sum of Rs. 3,000 
was granted in 1864 and the Government 
requests that provision may be made for 
the marriage of their children and suggests 
asum of Rs, 1,000 for the marriage of each, 
Exhibit D-68, dated the 6th of September 
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1880, is the Government Order on a petition 
of one of the Mangala Vilas daughters of 
the late Raja and it refers to her as illegiti- 
mate daughter. Exhibit K-12, a Government 

- Order of 1859, containg the*persons whose 
claims for maintenance were forwarded by 
Mr. Forbes and refers to “the late Raja 
Sivaji’s seraglio, in number 59 persons ” 
including apparently, six natural sons and 
eleveninatural daughters of the Raja. So far, 
therefore, as the Resident and the Govern- 
ment were concerned, the Mangala Vilas 
children were from the date of the Raja’s 
death referred to and treated as illegiti- 
mate children of the Raja, the position 
taken up by the Resident and the Govern- 
ment being that sword-marriege created 
only a permanent form of concubinage. 
Though claims were set up by the relations 
of the Raja and the public for the restora- 
tion of the Raj, nobody thought of the 
Mangala Vilas children as being legitimate 
though inferior sons or as having any right 
to succession. In the suit filed by Kamak- 
-shi Bai Saheba against the Secretary of 
State it is stated that the Raja died issue- 
loss and there is no reference made to the 
Mangala Vilas children as having any 


rights. It is alsoclear that the relations 
of the Raja treated the Mangala Vilas 


. children as illegitimate and objected to 
their use of .the Royal paraphernalia on 
occasions and I need only refer to Exs. A-137 
A-194. B-7land B-72. So faras defendants 
Nos. 4 to ll are concerned, they have de- 
ssribed themselves as illegitimate sons of 
the Raja and are so termed and described 
in judicial proceedings. Exhibit B-53 is 
the judgment in O. 8. No, 15 of 1871 on the 
file of the Principal Sudder Amin Court, 
Tanjore. It was a claim made by the 
plaintiff as the foster daughter and legatee 
of one. Muthu Lakshmi Ammal who is one 
of the Mangala Vilas ladies and who is re- 
ferred to in Ex. D-37. It appears from the 
judgment that the six sons of the Mangala 
Vilas ladies were made parties defendants 
and the judgment shows that both the plaint- 
iffand the defendants sued and defended on 
the footing that the Mangala Vilas ladies 
were only concubines. The plaint and the 


written statement have unfortunately been ` 


destroyed but a summary is given in the 
judgment and it shows that the plaintiff 
alleged that Raja Sivaji left 54 concubines 
known collectively by the name of Mangala 
Vilas ladies. The written statement as set 
out in the judgment shows that the defend- 
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ants set up the defence that each con- 
cubine of the Mangala Vilas’ had only a 
life-interest in the property and that she 
had no right to assign her interest to third 
persons. The Subordinate Judge held that 
the plaintiff had no right as regards the 
property which was purchased by the Raja 
in 1843 for the Mangala Vilas. It is signi- 
ficant that none of the defendants in the 
suit, who could easily have pleaded that. 
the Mangala Vilas ladies were co-wives by 
reason of a valid marriage and that the 
plaintiff who claimed as foster daughter and 
legatee would have no rights, did so. Exhi- 
bit E-69 is the order of the District Judge 
of Tanjore in M. P. Nos. 660 of 1887 and 
12 of 1888 on the file of his Court filed by 
Vijaya Bagyanandaji, the father of the 10th - 
and llth defendants, for a Succession Certi- 
ficate in respect of a debt due to Krishna 
Bai, one of the sword-wives ‘of the late 
Raja, on the ground that he, as son of. 
another sword-wife, was her heir. One of 
the issues framed “was: whether the son 
of one sword-wife would be the heir to other 
sword-wives? He would in Hindu Law 
be the heir if the sword-marriage created 
the position of a valid marriage and gave 
the status of a valid marriage to the Mangala 
Vilas ladies. The Judge in dismissing the 
petitions in his order dated the 24th of 
March, 1888, observes: ‘‘ These women 
called sword-wives, are concubines and 
their children are illegitimate children of 
the late Raja. No authority exists for 
treating them otherwise than according to 
the ordinary laws of the Hindus. There- 
fore, Vijaya Bagyanandaji Saheb has no 
claim under any circumstances toa certi- 
ficate of heirship to the estate of another 
concubine of his father.” Exhibit A-464is a 
plaint filed in O. S. No, 39 of 1908 on the 
file of the Sub-Court, Kumbakonam, by 
Vijaya Bagyanandaji Saheb, the father of 
defendants Nos. 10 and 11, against the pre- 
sent 4th defendant, the 5th defendant, the 
father of the 8th and 8th defendants, the 
6th defendant, the 7th defendant and others, 
in respect of properties purchased for the 
Mangala Vilas. The plaint sets out that 
Dharmavalli Bais Ammal and Annammal 
are members of the congregation of women 
known as Mangala Vilasam attached to the 
Tanjore Palace and established by the late 
Sivaji Maharaja. It gives the namesof the 
sons and daughters, of Sivaji by the women 
of the Mangala Vilas; but itis significant 
that though para. 4 of the plaint refers 
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to the Mangala Vilas women, it does not 
say that they were the sword wives or 
that there was any marriage which con- 
ferred the status of wives upon them. The 
Mangala Vilas sons were made parties 
plaintiffs and their written statement (Ex. 
A-465) shows that they did not object to 
any of the allegations in the plaint, describ- 
ing the lst and’ 2nd defendants Dharma- 
valli Bai Amma and Annammal, who are 
now said to be swofd-wives, as members 
of the congregation of women known as 
Mangala Vilasam attached to the Tanjore 
Palace, Exhibit G-209 isa plaint filed in 
O. S. No. 30 of 1911 on the file of the Sub- 
Court, Kumbakonam, by the present 5th 
defendant, the father of the 8th and Yth 
defendants, fhe 7th defendant and the 10th 
-and llth defendants against Jijamb Bai 
Saheba the surviving Rani, the present de- 
fendants Nos. 1 and 2, and the 4th and 6th 
defendants, for a declaration that plaintiffs 
Nos, land 2 and the 4th defendant are 
the illegitimate sons of the late Raja; that 
plaintiffs Nos. 3, 4and 5 and the 5th de- 
fendant are legitimate sons of such illegiti- 
mats sons:of the late Raja and that the 
plaintiffs and defendants Nos. 4 and 5 or 
such of them as the Court finds entitled 
are entitled tothe properties of the Tanjore 
estate and fora declaration that the adop- 
tion of the father of defendants Nos. 2 and 
3 is :invalid. In para. 3 of the plaint 
it is stated that Sivaji Maharaja died on 
or about the 29th of October 1855 leaving 
behind him several widows, two daughters 
by his lawfully wedded wives, six illegiti- 
mate sons born to him by the Mangala 
Vilas ladiesand some Mangala Vilas ladies. 
In para. 13 reference is made to Dharma 
Valli Bai Amma whose evidence I have 
already referred to. It is stated in the 
- plaint that she was the only surviving lady 
of His Highness Mangala Vilas which con- 
sisted of ladies whom the late Raja brought 
there while young and virgin and whom 
he permanently and continually kept ds 
his concubines. It is also stated in the 
same paragraph “plaintiffs allege that 
the plaintiis Nos, 1 and 2 as the illegiti- 
. mate sons of Bai Ammal and M. Kamu Bai 
Ammal respectively and plaintiff No. 3 as 
legitimate son of Ry. V. Kamanandaji 
Saheb and plaintiffs Nos. 4 and 5 as legiti- 
mate sons of Ry. V. Bhagyanandaji Saheb 
- who were also the illegitimate sons of His 
Highness’ by the Mangala Vilas ladies 
named M, Bhagirathi Bai Ammal and M, 
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Guna Bai Ammal respectively are entitled 
along with the 4th and 5th defendants to 
succeed to all the properties ete.” In 
para. 19 it is stated ‘‘the plaintifis sub- 
mit that as illegitimate children of His 
Highness and ¢s legitimate children of such 
illegitimate children they are entitled toa 
declaratory decree that they are entitled to 
#rd-share of the said estate on the death of 
the Ist defendant;” and the plaintiffs state 
that the evidence to establish their relations 
ship to the deceased Raja and their rights 
to succeed is likely to be lest and they 
would be prejudiced unless a declaratory 
decree was granted. Prayer (1) is that 
plaintifs Nos. 1 and 2 and 4th defendant 
may be declared to be the illegitimate scns 
of the late Raja and that plaintiffs Nos. 3, 4 
and 5 and the 5th defendant are the legiti- 
mate sons of such illegitimate sons of the 
late Raja. In the affidavit filed in the High 
Court in connection with the appeal against 
the order of the District Court of Tanjore, 
sanctioning the sale of Government paper, 
a similar line of illegitimacy was taken up. 
Exhibit C-46 is a petition by the 4th de- 
fendant, dated the 20th of August 1&80 to 
the Governor-General putting forward his 
claims to the, Tanjore Raj. The allegations 
made by the 4th defendant were that he 
was the natural son of Sivaji Maharaja, 
that he was too young to put forward his 
claims when the Raja died and that, after 
he attained majority, he had been pressing 
his claims. He states that there were pre- 
cedents recognizing sword-wife’s son and 
refers to Amar Singh. Exhibit C-28 is a 
petition tothe Government of Madras by 
the 4th defendant dated the 4th of Novem- 
ber 1680, wherein he calls himself Sivaji 
Raja's sword-wife’s son. He claims as 
rightful heir, giving Pratapa Singh's in- 
stance as one where sword-wife’s son suc- 
ceeded to the Raj. No satisfactory expla- 
nation is given as to why allegations were 
made in the documents I have referred to 
as to illegitimacy. It is alleged that the 
defendants were not in possession of docu- 
ments to show that they were not entitled 
to a legitimate status and reference is 
made. to their application Ex. D-163 of the. 
year 1906, to the District Judge of Tanjore 
for copies of the documents mentioned in 
that application and to the judgment and 
order of the District Judge—Exhibits 
D-164 and D-165 refusing to give copies, 
But if a sword-marriage was a well-known 
institution in the Tanjore Raj, it is difficult 
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to see why the defendants did not make 
the allegation that they were legitimate 
issue. It did not require any documents 
for the purpose of making an allegation 
‘as to legitimacy though if it were subse- 
quently questioned and proof were required, 
reference would have been made to docu- 
ments. It is also suggested that nobody 
took any interest in the Mangala Vilas 
ladies. It is, however, clear that the object 
of the parties in the palace was to see that 
there was no escheat and that some heir of 
the Raja continued to succeed. Mr. Norton 
was sent for from Madras and it appears 
from his diary Ex. A-286, and from the 
proceedings he tcok when ke arrived 
_ in Tanjore that his object was to make 
enquiries to ascertain how best the escheat 
could be avoided. It also appears from 
Mr. Norton's diary that 40 Mangala Vilas 
ladies signed a power-of-attorney in his 
favour and Mr. Norton admittedly interested 
himself in and did succeed in getting for 
them from the Government the Mangala 
Vilas properties which had been attached 
by the Government along with the estate 
properties, It is, therefore, unlikely that, 
. if anybody including the Mangala Vilas 
ladies had at that time put forward their 
status as lawfully married wives of the 
Raja, Mr. Norton would not have advanced 
their claims. The explanation. given by 
the 7th defendant in his evidence is that 
the allegation that defendants Nos. 4 to 11 
were illegitimate sons was made on the 
advice of Sir V. Bhashyam Ayyangar and 
Mr. P. R. Sundara Ayyar, but I consider it 
unlikely that in view of the large interests 
involved and their claims as heirs on .the 
death of the last widow of Tanjore, these 
eminent Advocates would have advised the 
Mangala Vilas children to admit their illegi- 
timacy. lt is significant that the 4th de- 
fendant does not venture to give evidence. 
The 5th defendant states that he came to 
know of the custom of sword-marriage 
after he filed the suit (he means petition) 
in the High Court in 1912 and that he de- 
scribed himself as a concubine’s son through 
jgnorance. He wants to throw the blame 
on the 7th defendant though he is 71 years 
old and must have been in a better posi- 
tion to know facts than 7th defendant who 
was only 4L years old. Great reliance is 
placed by the Vakil fox defendants Nos, 4 
to 11 on the treatment of the Mangala 
Vilas ladies and their children during the 
Raja's lifetime and after his death and on 
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the religious ceremonies which they per- . 
formed. There can be little doubt from 
the evidence that sradhs and funeral cere- 
monies were performed for the Mangala 
Vilas ladies during the Raja’s lifetime and 
various ceremonies were performed to the 
children borne by the Mangala Vilas ladies, 
There can also be little doubt that the 
Mangala Vilas ladies performed anumber 
of ceremonies which are usually performed 
by married women. 

That the Mangala Vilas ladies wore talis 
on their necks and that these talis were 
removed by them along with the legally 
married wives on the 12th day of the Raja's 
death is clear from Ex. D-12—an account of 
the year 1845 and Hs. D-34—an account of 
the year 1855. Exhibit D which is an ac- 
count of the year 1852 contains particulars 
of the funeral and other expenses for the 
Mangala Vilas ladies and children. Exhibit 
D 32 isan account showing the expenses 
for the funeral ceremonies of Bhagirathi - 
Bai of Mangala Vilas. Exhibit D-31 which 
is an account of 1850 shows that expenses 
were incurred for the Vidhyabhyasam cere- ' 
mony (the ceremony performed when studies 
are first commenced) of the Mangala Vilas 
children. It also appears that the Raja put 
up tonks in the case of some ofthe Man- 
gala Vilas ladies who died just as he put 
up tonks in the case of his lawfully married 
wives. For example Ex. D-30 contains an 
item of expenditure Rs 71-10-0 for doing 
Prathishtai for the setting up of a tonk 
and the evidence is that a temple was 
built in honour of the grandmother of the 
6th defendant when she died. It appears 
from the evidence that the Mangala Vilas 
ladies performed Sumangalya Vrithams or 
Vrithiams which are usually performed by 
married women and the D series of ac- 
counts provethis. The D series of accounts 
also show that Aksharabhayasam ceremony, 
Barasa ceremony and ceremonies which 
are usually performed for children by 
parents were performed in the case cf the 
children of the Mangala Vilas ladies dur- 
ing the lifetime of the. Raja, 

The evidence also is that the Mangala 
Vilas ladies were kept in strict gosha just 
as the married wives were and that even 
their relations were not given any access to 
them. 

After the Raja’s death, though the Man- 
gala Vilas children did not perform the 
funeral ceremonies of the Raja. or the fune, 
ral ceremonies of any of the wives marrieg 
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according to Hindu ritual, the evidence of 
defendants’ 82nd, 84th, 88th, 89th, 98rd, 
94th and l0lst witnesses is that the Man- 
gala Vilas children performed sradhs to 
their own mothers and that in giving the 
names of the ancestors as required by the 
ritual they gave the names of Sivaji, Ser- 
foji and Thulasaji as the three paternal 
ancestors. It also appears from the evi- 
dence of defendant? 84th, 91st and 100th 
witnesses that the Sapindikarnam or the 
12th day ceremony was performed in cases 
of death of Mangala Vilas ladies and that 
the pinda of the deceased mother of the 
party was united with the pinda of Ser- 
foji's mother and grandmother. On the 
death of aperson Dharmodakam which is 
described by the Ranis and sword-wives as 
appears from the evidence of defendants’ 
88th and 101st witnesses, the dead bodies 
of the Mangala Vilas ladies were also 
usually cremated. So far as the marriages 


- of the Mangala Vilas people are concerned, 


there is evidence that in the sunmuk cere- 
mony, the Mangala Vilas ladies were treat- 
ed in the same manner as the Bai Sahebas 
and it appears that Kamakshi Bai Saheba 
did sunmuk ceremony in the case of Man- 
gala Vilas marriages. It also appears from 
the evidence that the Princes took part in 
the Bowbij ceremony and that on ceremo- 
nial occasions Ahair or acloth which is 
usually presented was exchanged between 
the Mangala Vilas-people and the other 
relations of the Raja. Defendants’ 61st and 
84th witnesses also state that matru pooja 
or the worship of the mother a ceremony 
which is done to persons who stand in the 
relation of mothers was performed by the 
5th defendant to the Rani when he attain- 
ed his 60th year and performed the shashti 
poorthy ceremony. 

So far as the marriages of the Mangala 
Vilas children are concerned, they were 
celebrated in the Chandramowleswara 
temple although there is a dispute as lu 
the exact spot where the marriage was 
celebrated. This temple is a family temple 
of the Rajas and strangers are not married 
there. 

The Subordinate Judge has dealt in 
great detail with the various ceremonies 
that I have referred to in para. 1713 to 
1718 of his judgment. As regards the 

*Mangala Vilas children marrying with the 
other members of the Royal family, there 
is some evidence but it does not, in my 


opinion, show that those marriages were 
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not looked upon with disfavour. Three 
such marriages have been referred to dur- 
ing the argument. Defendants’ 87th witness 
states that his Dayadi Krishnaswami Mohitai 
married Vijayananda Bai, a daughter of 
Guna Bai, one of the sword-wives. This 
witness is related to the lst defendant's 
father-in-law. Defendants’ 94th witness 
states that the Mangala Vilas girls have 
been married to Sami Saheb Nimbalkar’s 
sons and that there has been no social 
ex-communication. Another case of marri- 
age with the relatives of the Royal family 
is that of Raghoba Soorve, a Dayadi of de- 
fendants’ 3lst witness, who is the father-in- 
law of the 20th defendant. Raghoba Soorve 
married the two daughters of Viramba 
Bai, a Mangala Vilas daughter. This is 
spoken to by defendants’ 31st, 84th and 
94th witnesses and they say that there was 
no ex-communication. The third case of 
marriage is that of Janaki Bai, a Mangala 
Vilas girl who was married to Gopalaswami 
Nimbalkar who is related to defendants’ 
Ist witness. Itis pointed out by the Ist 
and 2nd defendants that though in the 
Royal family of Tanjore, marriage between 
cousins was usual, the marriages of the 
Mangala Vilas girls spoken to were only 
with distant relatives who cannot be 
really called relatives of the Royal house 
and that the marriage with the Mangala 
Vilas children were not looked upon with 
favour and reference is made to the evi- 
dence of Savalairam Saheb Soorve, defend- 
ants’ 3lst witness as to ex-communication. 
He says in re-examination that after Rago- 
hoba Soorve married, he joined the Man- 
gala Vilas people, that there was no con- 
nection between him and the witness as 
he left the caste. M. S. Ghautige, the 
Ist witness for defendants Nos, 1 and 2, 
states that the marriagesof Appanni and 
Bhavani Nimbalkar referred to were not 
viewed with favour by him and that he 
does not go to their houses as according to 
him they married out of caste. I do not 
think on the evidence I can hold that 
inter-marriages between the Mangala Vilas 
issue and the members ofthe Royal family 
were either common or were looked upon 
with favour by the community. I do not 
think that the natureofthe treatment ac- 
corded to the Mangala Vilas ladies and 
children as discloged in the evidence and 
exhibits shows that sword-marriage was a 
recognized form of union conferring the 
status of alawfully married, thongh in- 
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ferior, wife or that tthe-children can be 
said to be legitimate. In estimating the 
evidence of treatment, it is»necessary to 
bear in mind that the Mangala Vilas ladies 
were introduced into the seraglio, when 
they were young and were cut off from 
the rest of the world and were permanently 
annexed to the Raja’s seraglio. The pater- 
nity of the Mangala Vilas children was 
never doubted by anybody and there can 
be little doubt that. the Raja having no 
male issue of his own treated these child- 
ren with considerable affection. The position 
in the Hindu house-holds of permanently 
kept concubines is very analogous to the 
married wife who often resides in the same 
building, 

In Yashvanirav v. Kashibai (86) Nana- 
bhai Haridas, J., observes:— 

“The position of a deceased co-parcener'’s 
permanent concubine in his family is in 
some respects analogous, though necessarily 
inferior, to that of his widow not inheriting. 
They are both dependent members of the 
family, as such, entitled to maintenance, as 
above stated. (1 Str. 171, 174; 1 Norton 
48,51.) During the co-parcener’s lifetime, 
if not even after his death, his concubine is 
by the Hindu Criminal Law regarded as 
his wife, for it ordains punishment as for 
adultery for any sexual intercourse with her 
by another as ifshe were his wife, and the 
ceremonial law also regards her in that 
light, for it declares the same length of im- 
purity for her when he dies as for the death 
ofa real husband.” 

The learned Judge evidently refers to 
verse 290 in the Vyavaharadhyaya of Yajna- 
valkya whichis translated by Mandlik as 
follows:— 

“A man (having intercourse) with an Ava- 
rudha (protected female slave) and Bhuji- 
shya (another's mistress) shall be required 
to pay a fine of fifty panas, even though 
intercouse with them be(in other respects) 
permissible,” i 


The position of the Mangala Vilas ladies 
wassimilar to thatof an Avarudha Stree 
defined in Mitakshara asa woman who is 
prohibited by her master from intercourse 
withother men with an injunction to stay 
athome with the object of avoiding any 
lapse of service. In Brindavana v. Radha- 
mani (19) the question, was whether a per- 
son who was living witha zemindar fora 
number of years was his wife or ọnly a 


{86) 12 B, 26; G Ind, Dec, (x. 5.) 502, 
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permanently kept concubine. The learned 
Judges Sir Arthur Collins, U. J., and 
Muttuswami Ayyar, J., observe:— 

- “The first of those questions is whether, 
asalleged by the respondents, Padmamala 
was the lawful wife of Padmanabha Deo by 
Gandharva marriage. The Judge has re- 
corded no finding in regard toit, but treated 
the matter as one of littl moment. We 
observe, however, there is no satisfactory 
evidence in support of the contention. 
None of the respondents’ witnesses deposed 
to the factum of a Gandharva marriage bet- 
ween Padmamala and Padmanabha Deo, 
and there isno direct evidence at all on 
the point. It was no doubt in evidence 
that Padmamala was addressed as Maha 
Devi, that she wore gold jewels on her legs, 
that she performed a ceremony: called 
Bandapon which married women alone or- 
dinarily perform and that she was the 
brother's daughter of Nila Patta Maha 
Devi, the senior wife of Padmanabha, ad- 
mittedly a lady of the Kshatriya caste. 
Bat these circumstances are not in them- 
selves conclusive on the question of lawful 
marriage, andalthough Padmamala was the 
niece of the senior wife and taken by Pad- 
manabha under his protection on her re- 
commendation, yet it is by no means un- 
likely that her status was not higher than 
that of a concuhine if she was only an 
illegitimate relation.” _ 

Great‘reliance was placed on the fact that ' 
talis were tied to the sword-wives and that 
they were removed on the Raja's death, but 
there is nothing to prevent permanently 
kept women who are brought to the palace 
when young and kept there as permanent 
concubines of the Raja from having talis 
though the tali is no doubt invariably tied 
to a woman at the time of her marriage. 

Mr. Forbes in Ex. D-35 refers to tali be- 
ing tied to the sword so as to indicate 
permanent concubinage and the probability 
4s that the tali after being tied to the 
sword was worn by the lady on her neck. 
The evidence in this case is, and it is not 
disputed, that even Akkas who are not 
permanently kept concubines of the Raja 
wore talis. The removal oftali on the death 
of the Raja does not import very much 
as the Mangala Vilas ladies continued to 
live in the palace and were awarded maing-, 
tenance. It is hardly likely thatthey would 
have kept the zalis on when the lawfully 
married wives removed them. Instances are ` 
recorded of even concubines committing 
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satti and ascending the funeral pyre along 
with the wife of the deceased kaja. Ex- 
hibit G-84 shows that when Sahu died,a 
Natakasala lady, îi. e.a corcubine, named 
Lakshmi Bai, also performed satti along 
with Sakhu Bai the Queen. As regards 
the’ performance of ceremonies which are 
usually performed by married women by 
the sword-wives there is first ofall nothing 
to show that several of the ceremonies 
performed are such as could not be per- 
formed by concubines. The object of 
several of the ceremonies is to promote the 
welfare and prosperity of the women and 
to givelong life to the husband. | Perma- 
nently kept concubines were equally inter- 
ested in the welfare of the Raja and in 
theirown prosperity. The ceremonies are 
not like Vedic rituals enjoined by the 
Shastras which rigorously exclude certain 
classes from capacity to perform them. 
There is nothing improbable in the sword 

wives imitating the lawfully married wives 
in the performance of the ceremonies usual- 
ly performed in Hindu households, as 
their position was in several respects ana- 
logous to that of married women. 

There is nothing in the ceremonial law 
or Shastras prohibiting permanently kept 
women in Hindu households from perform- 
ing the various Vrathams or ceremonies 
which married women perform; and, as 
pointed out in the Brindavana v. Radha- 
mani (19) the performance of such cere- 
monies does not necessarily show that the 
women must have been married. 

Some stress was laid on the fact that the 
women were called sword-wives. I do not 
think the mere designation of sword-wite 
raises any necessary implication of marri- 
age. It. is aconvenient English expression 
to use.. The original expressionin Mahratti 
is “tu the sword united,” ; 

It is clear that both Serfoji and Sivaji 
brought together a number of women of 
various castes and often of unknown parent- 
age and installed them in a separate man- 
sion. ‘Serfoji installed them in Kalyana 
mahal . white Sivaji installed them in 
Mangala Vilas. There is little or nothing 
to:show the parentage of the various women 
brought in and there can be little doubt 
from the-evidence that some belonged to 
the -‘Kavara Kallar-and other low caste 
Hindus and-others belonged to the various 


sub-secis ofthe Sudra community. One. 


of -tLe- women biought- into the Mangala 
Vilas was Lakshmi Ammal, a Brahmin 
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woman, as appears froti a description of her 
caste in Ex. A-266 a document of the z4thof 
February 1866, executed by herin favour of 
one of the widows of the late Raja. It is 
no doubt true as pointed out by the Sub- 
ordinate Judge that marriages between the 
various sub-sects among Sudras would be 
valid. Ifind it difficult to believe that a 
person in the position ofa Ruling Prince 
of Tanjore would have brought together 
in large numbers of low class women 
whose ancestry was unknown for the 


purpose of marrying them and thus mak- 


ing them wives though of inferior 
status. The probability shows that the 
Raja observed only a day’s pollution when 
a Mangala Vilas woman died and did not 
observe any pollution when two of the’ 
Mangala Vilas sons died (see evidence of 
Yogambel Akka Ex. A-7) and it is signifi- 
cant that the Raja married 17 wives within 
about 4 days after the death of Maya 
Bai, one of the Mangala Vilas sword-wives, 
whodied on 13th July 1852 as appears from 
Ex. D-30. There is nothing in the Shastras 
which countenances the view that where a 
woman is married by whatever form it may 
be, the pollution to be observed by the 
husband is less than the usual period of 
10 days. The conduct of the Raja in 
marrying 17 wives within 4 days after 
the death of one of the Mangala Vilas 
ladies is explicable on the ground that she 
was one of the numerous permanently kept 
concubines and itis not consistent with 
the theory that she was a lawfully married, 
thoughan inferior, wife. One test of the 
legitimacy is the capacity to perform fune- 
ral ceremonies and sradhs. As observed by 
Sarvadhikari in his “Principles of the 
Hindu Law of Inheritance” (page 101), the 
importance of the sradh ceremonies from 
a legal point of view cannot be over-rated. 
The competence of a person to offer these 
oblations forms the test of his title to the 
inheritance. It is admitted in this case 
that none of the Mangala Vilas sons per- 
formed the funeral ceremonies of the late 
Raja though onthe date of his death he 
leftnoecn by his married wives and had 
made no adoption and that none of them 
performed the sraahs of any of the Bai 
Sahebas who died before the date of the 
adopticn cf Rajaram Ingle in 1863. No- 
body thought of thèm in that connexion as 
being ccmretent. . 
It also appeais that both Serfoji and 
Sivaji zot only established the women in 
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two separate houses but also made provi- 
sion for them by purchasing lands for the 
maintenance of the inmatgs of those two 
institutions. Ifthe Kalyana mahal and the 
Mangala Vilas ladies were the legally mar- 
ried wives of the Raja, there would have 
been no necessity forany such differentia- 
tion to make separate provision. 

Authorities were cited to show that pre- 
sumption of marriage ought to be raised 
when two people live together for several 
years as husband and wife and reference 
was made to Sastry Velaider Aronegary v. 
Sembecutty Vaigalie (23) in support of the 
view that the mere fact, that concubinage 
-exists should be no ground for not apply- 
ing the presumption of marriage from long 
_co-habitation. I may state that though 
where nothing more is known than that 
persons have been living together as hus- 
band and wife and treated as such by the 
community for along series of years, pre- 
sumption of marriage may, if nothing more 
appear, be drawn, the presumption will be 
considerably weakened and it will be alto- 
gether rebutted where facts are shown 
which makeit more consistent with con- 
tinued concubinage than with legal mar- 
riage. Imay in this connexion refer to 
Ma Wun Di v. Ma Kin (87) where the 
question was whether there was a valid 
marriage. Lord Robertson in delivering 
judgment of their Lordships of the Privy 
Oouncil observes:— 

“The case, however, deserves attention, 
for there has been a strong appeal made to 
the general presumption of marriage arising 
from co-habitation with habit and repute. 
It is necessary, before applying this pre- 
. sumption, to make sure that we have got 
“the conditions necessary for its existence. 
It is not superfluous to suggest that, first of 
all, there must besome body of neighbours, 
many or few, orsome sortof public, large 
or small, before repute can arise. Again, 
the habit and repute, which alone is effec- 
tive, is habit and repute of that particular 
status which,in the country in question, is 
lawful marriage. The differences between 
English and Oriental customs about the 
relations of the sexes make such caution 
especially necessary. Among most English 
people, open co-habitation without marriage 
is so uncommon that the factof co-habita- 

(87) 35 0. 232: 10 Bom. L. R. 41; 35 L A. 41; 70. 
L. J.112; 12 O. W. N. 220; 18 M. L.J. 3; 3 M. L.T. 
93; a Bur. L, R., 3; 5 A. L, J. 03; 4 L. B. R. 175 
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tion in many classes of society of itself Sets 
up, as a matter of fact, arépute of marriage. 
But, in countries where customs are differ- 
ent, it is necessary to be more discriminat- 
ing, more especially owing to the laxity 
with which the word ‘wife’ is used by wit- 
nesses in regard to connexions not repro- 
bated by opinion, but not constituting mar- 
riage.” 

Treating the question merely from the 
point of view of presumption to be 1ais2d 
from persons liying together, I think there 
isample material on record to rebut the 
presumption. I have already referred to the 
various circumstances which in my view 
show that the Mangala Vilase ladies were 
treated as permanently kept concubines of . 
the Raja and the Mangala Vilas children were 
considered by the Government, the other 
members of the Royal family and by them- 
selves until almost before the present suit, 
as illegitimate. Though there can be little 
doubt that their mothers were brought into 
the seraglio as unmarried girls and were con- 
tinuously kept by the Rajain the Mangala 
Vilas Sadma without any access to the 
outside world and that defendants Nos. 4 
and 5 and the fathers of defendants Nos. 6 
to 1l are the sons of the Raja, I think their 
position is only that of illegitimate children, 
I agree with the Subordinate Judge that 
the parties are Sudras and the result of 
my finding that defendants Nos. 4 toll are 
illegitimate is that they will only be en- 
titled to the shares which illegitimate 
children of a Sudra would get. 

The next question is as to the caste of 
the parties. The case for defendants Nos. 4 
to 11 is that the Tanjore Royal family are 
Sudras by caste, while the case for the 
other defendants is that they are Kshat- 
riyas. The Subordinate Judge finds on the 
evidence that the Tanjore Rajas were 
Sudras by caste. He has dealt with the 
evidence with great care and minuteness in 
paras. 1292 to 1599 of his judgment and I 
see no grounds to differ from him. 

It was conceded before the Subordinate 
Judge (see para. 1556 of the judgment} and 
also before us that caste is the result of 
birth and not of choice or volition, though 
a person may lose caste he cannot by any 
act of his rise to a higher caste, . 

Manu, Yagnavalkya and the other Smriti. 
writers expressly state that there are only 
four castes, namely, Brahmana, Kshatriya, 
Vaisya and Sudra. The first three are 
galled Dvijas or twice-born (from dri, two, 
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and jayate, is born, the second birth being 
on the performance of the Upanayana or 
the investing of sacred thread) and all the 
religious rites enjoined for them are per- 
formed with Vedic mantras. Manu says 
the three twice-born classes are the Brahma, 
Kshatriya and Vaisya but the fourth or 
servile (Sudra) is once born, that is, has no 
second birth from the Gayatri and wears 
no thread. Nor is there any fifth class— 
Ch. X, verse 4. 

Yagnavalkya in verse 10 of the Achar- 
adhyaya says: | 

“The castes are the Brahmanas, the 
Kshatriyas, the Vaisyas and the Sudras. 
Only the first three of these are twice-born, 
the performance of the ceremonies begin- 
ning with the rite. of impregnation and 
ending with the funeral rites in the crema- 
tion ground of these only is prescribed with 
the sacred formulas.” 

In Balambhatta’s Gloss on the Sloka, the 
commentator says : 

“The word Dvija (twice-born) is a techni- 
eal term retaining also its etymological 
meaning, namely, they are .twice-born or 
regenerate for the investiture with the 
sacred thread is the second birth. All cere- 
monies of the higher castes are performed 
by reciting the sacred formulas, those of 
the Sudras are performed in silence and 
without such recitation.” 

It is clear that so far as the Sudra is con- 
cerned there is no Upanayana or investiture 
with the sacred thread and in fact the non- 
investiture is the main ground of differenti- 
ation between the three higher castes and 
the Sudras. 

The ceremony whereby ‘the Brahmana, 
Kshatriya and Vaisya become initiated into 
the Gayatri or the secred mantra and 
become twice-born is called Upanayana, 
which literally means bringing near, i. e., 
student near the teacher who instructs him 
in the sacred Gayatri verse and makes 
him fit to receive instructions in the Vedas. 
According to Manu, Ch. J], verse 38, the 
maximum age for the performance of the 
Upanayana or the investiture of sacred 
thread is the 16th year for the Brah- 
manas, 22nd for the Kshatriyas and 24th 
for the Vaisyas and in verse 39 Manu states 
that all the youths of these three classes 
who have not been invested with the sacred 
thread at the proper time become “Vratyas 
or out-castes, degraded from the Gayatri, 
and condemned by the virtuous” and he 
prohibits a Brabman even when he is in 
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distress for subsistence from having any 
connexion with such a Vratya or impure 
man. Yagnavalkya in verse 39 of the 
Acharadhyaya also gives the same age and 
in verse 38 states that after the age is-passed 
the youths of the three classes, namely, the 
Brahmanas, Kshatriyas, and Vaisyas, for 
whom no Upanayana bas been performed, 
fall out-castes from religion, degraded from 
the Gayatri, and become Vratyas, unless 
the ceremony which is called Vratya-stoma is 
performed.’ 

In the Grihya Sutra of Asvalayana he 
describes Vratyas as being impure and unfit 
for Upanayana, for receiving the Vedas, 
and for intercourse as to food, worship, etc. 
But he nowhere expressly provides expia- 
tion for them (see Mandlik, page 165). 


All the text-writers and commentators are 
agreed that in the case of Sudras there is 
not only no Upanayana or the investiture 
of sacred thread which is the exclusive 
privilege of the three higher classes but 
there is also no recitation of the Vedic 
mantras in respect of any rites which they 
are enjoined to perform by the Shastras. 

Asobserved by the Subordinate Judge 
in para. 1326 of the judgment three distinct 
cases appear to have been set up during 
trial of this suit. The first is that all 
Mahrattas are Kshatriyas; the second is that 
Sannavagulis or the 96 families among the 
Mahrattas are Kshatriyas ; and the third is 
that Sivajiand the relations of the Royal 
family known as Vajratmas are Kshat- 
riyas. 

As regards the first point, reference was 
made to the Histories of the Deccan to show 
that the Mahrattas were really the descend- 
ants of.the Rajput clans who, owing to the 
Muhammadan conquest of Northern India 
were thrown back on the Deccan. Refer- 
ence was made to Elphinstone’s History of 
India, Vincent Smith’s “Ancient History, 
Duff's History of the Mahrattas and Ban- 
dharker. Butitis difficult to establish any 
definite historical connexion between the 
Mahrattas who sprung into fame during 
the period of the father of Sivaji the Great 
and the Rajput clans who were in Northern 
India during the period of the first Muham- 
madan invasion and during the time of 
Ala ud-din Khiljis invasion of the Deccan. 

The origin of the term Mahratta has been 
the subject of speculation and various deri- 
vations—some of them entirely fanciful— 
have heen given to the word, On the on 
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side, we have the view that the word Maha- 
rashtra is derived from Maha, great and 
Ratha, Ohariot-warrior or from the Rashtra- 
kutas; and on the other, that word means 
the country of the Mahars, a low caste tribe 
(see Russell on Castes and Tribes. Vol. IV, 
page 199). 

It has been argued that the Mahrattas are 
descendants of the Rashtrakutas. Mr. 
Vincent Smith is of opinion that they were 
indigenous tribes of the Deccan and not 
Rajputs. We learn from history that on the 
fall of the Andhra Kings about 200 A, D. 
the Rashtrakutas became the rulers of the 
Deccanand thatabout the sixth century A.D, 
they were in turn overthrown: by the Chalu- 
kyas whose greatest ruler was one Pulakesi 
Ti—the rival of Harsha of Kanouj about 
750 A.D. Mr. Vincent Smith is of opinion 
that the Chalukyas though provided by 
obsequious Brahmans with a first-class 
Hindu pedigree going back to the hero 
Rama of Ayodhya really were of foreign 
origin and ‘belonged to the Huna Gurjara 
group of invading tribes (page 200 of Oxford 
History of India). The Chalukyds were 
overthrown by a new Rashtrakuta dynasty; 
about 900 A. D.the western Chalukyas again 
came into power and continued in power 
till the twelfth century. In the closing 
yearsof the twelfth century, the Yadavas of 
Devagiri extended their power, but in 1294 
the Afghans under Ala-ud-din Khilji con- 
quered the last of the Yadavas and razed 
his capital Devagiri to the ground and 
thereafter the Deccan came under the rule 
of the Emperors of Delhi. Itis suggested 
that the Mahratta clan of Jadavs are 
descended from the Yadavs, but beyond 
similarity of name there is nothing tosup- 
port this theory. There was a class of she- 
pherds called the Yadavs and there is as 
much, if not greater, probability in the 
Jadavs being descended from them. Itis 
also worthy of note that no surname cor- 
responding to Jadavhas been pointed out 
among the ancient Rajput families. It is 
stated in the Satara Gazetteer that 

“ asfar as is known the Devagiri Yadavs 
passed from the south northwards, and it 
is possible they were not northerners but 
soutberners, Kurubars or other shepherds, 
who, under Brahman influence, adopted the 
great northern shepherd name of Yadav” 
(page 75). 4 | 

The Bhamani Kingdom which continued 
from 1347 to 1526 was founded by Hussain 
Ganga as‘a result of srevolt against the 
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Delhi Emperor. After 1526 the kingdom 
broke up into five Muhammadan princi- 
palities, of which Bijapur and Ahmednug- 
ger formed the principal ones. he king- 
dom of Ahmednugger was ultimately con- 
quered by the Mughal Emperors of Delhi. 
‘In 1600 the capital was conquered by the 
Mughal Emperor and thereafter the king- 
dom fell on evil days. In this troubled 
period Maloji, the grandfather of Sivaji 
the Great, entered the service of Murtuza 
Nizam Shah, the King of Ahmednugger, 
and the rise of the Mahrattas as a nation is 
said to commence from the time of Maloji, 
son of Sahaji, the father of Sivaji the 
Great, though it was the’ genius of Sivaji 
that organized the Mahrattas into a nation. 
It is difficult to connect the Mahrattas whom 
Sivaji welded into a nation with the 
Rashtrakutas in the Deccan who reigned in 
that part of India and were overthrown, as 
we do nothear of the Rashtrakutas from 
A. D. 973 when they were overthrown to 1600 
when the rise of the Mahratta power in the 
Deccan began. Noris there any detinite 
historical connexion between the Rashtraku- 
tas and the Rathor tribes of Rajputs and 
Vincent Smith is of opinion that the 


Rashtrakutas have nothing to do with the . 


Rajput tribes. Elphinstone states that the 
Mahrattas were more of the lower orders of 
Hindustan than the southern .neighbours in 
Kanara and contrasts them with the Rajputs 
in character and physique. Speaking of 
the Mahratta Chiefs at a time when the 
Mahrattas rose into power, Elphinstone 
observes :— 

“The Chiefs in those days were men of 
families who had for generations filled the 
old Hindu offices of Heads of villages or 
functionaries of Districts and had often been 
employed as partisans under the Govern- 
ment of Ahmednugger and Bijapur. They 
were all Sudras ofthe same caste with their 
people, though some tried to raise their 
consequence by claiming an infusion of 
Rajput blood.” 

Later on speaking of Maloji he says: 

“Tf any Mahratta had claimed a Rajput 
descent, it was the family of Jadu. The name 
is that of one of Rajput tribes, it was borne 
atthe first Muhammadan invasion by the 
Ruler of Devagiri, the greatest Prince of 
the Deccan, and ifis not improbable that 
the protector of Maloji (who was the 
Deshmuk of a District not far from Devagiri) 
may have been descended from that stock, 


Whatever was his origin, Lukji J adu Rao - 
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had attained to a command of 10,000 men 
under Malik Amber and was a person of 
such consequence, that his desertion to 
Shah Jahan turned the fate of a war against 
his former master.” . 

I do not think that a reference to the 
History of the Deccan supports his view that 
all Mahrattas are Kshatriyas or that there 
is any strong probability that the Mahrattas 
are descendants of Rdjput clans. 

The result of the recent researches has 
been embodied by Mr. Enthoven of the 
Bombay Civil Service in his work “ Tribes 
and Castes of Bombay” and by Sir Herbert 
Risley, Director of Ethnography for India, 
in his work “The people of India.” Mr. 
Enthoven in Vol. IIL of his book observes 
at page 8 as follows:— 

“The word Maratha covers three classes 
that were probably one in origin but 
are now distinct. These are— 

(1) Marathas proper, the Chiefs, land- 
“ owners, and fighting Marathas of the Deccan 

and Konkan, claiming Kshatriya rank, 
eschewing widow-re-marriage and socially 
superior to the cultivating classes, from 
whom, however, in places, they will take 
girlsin marriage. 

(2) Maratha Kunbis or cultivators also 

~ known as Kulvadi. r 

(3), Maratha occupational castes such 
as the following: ‘Bhandari, Lohar Mali, 
Teli, a iek 

These would be classed as Marathas 
when foundin other parts of India, and 
have certain features of special significance 
in common with the first two groups. 

Is has already been noted that Marathas 
proper claim to be Kshatriyas, the second 
of the fourfold divisions of Manu. As proofs 
in support of this claim they state that 
they belong to the four ancient Kshatriya 
royal vamshas or branches, viz., Suryavam- 


sha, Somavamsha,' Brahmavamsha and 
Sheshavamsha, that they have the 96 
mythological Kshatriya families, or kuls, 


that many of their kul or family names are 
common clan names of Rajputs (who are 
supposed to be the modern representatives 
of the ancient Kshatriya race), that there 
is historical evidence to show that marriage 
connexious were formed between Royal Raj- 
put houses and the ruling Maratha families, 
that like the Rajputs they observe purdah, 
wear the sacred thread and prohibit widow 
ye-marriage, that they have bards, or Bhats 
like Rajputs, and that as among Rajputs, the 
Nhavi or barber performs the function of 
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serving water at their feasts, although he is 
considered comparatively unclean by the 
surrounding population in the Deccan. 
But against the above it can be said that 
when a caste or a portion ofa caste rises 
in the social scale on account of wordly 
prosperity, it adopts a mythological pedi- 
gree like the four vamshas from which the 
Marathas claim descent; that, as shown later 
on, there is a great difference of opinion as 
to the names of the 96 kuls claimed by 
the Marathas (in fact the number far 
exceeds 96, that the Rajputs have formed 
marriage connexions even with Koli and 
Bhil chiefs who have not the least pre- 
tensions to Kshatriya blood; and that it 
is the universal practice among the lower 
castes, when they wish torise in the social 
scale, toimitate the higher by prohibiting 
widow marriage, wearing the sacred thread, 
and adopting other similar customs. Ad- 
mitting the similarity of clan names, this 
is by no means necessarily a proof of 
similarity of descent. The purdah system, 
the employment of family genealogists or 
Bhats, etc., can very easily be adopted by 
a caste ambitious to be classed as Kshatriyas 
and imitating with that view Rajput man- 
ners and customs. 

Thecommon belief in Marathas regard- 
ing the origin of Marathas is that there 
is little or no difference, so far as caste is 
concerned, between Marathas and Kunbis. 
Some indeed, among whom are Marathas 
themselves, are of opinion that the two 
classes are one and the same. The line of 
demarcation between the two communities 
is nota hard and fastone, as inter-marriages 
between well-todo Kunbi families and the 
lower section of Marathas arenot infrequent. 
Such inter-marriages usually take the form 
of a Maratha boy heing married to a Kunbi 
or Kulvadi girl, Such marriages are com- 
mon in remote parts of the Presidency. On 
the other hand, Maratha girls would not be 
given in marriage to Kunbi boys. Thus 
the Marathas proper assert their social - 
supremacy, and though akin to Kunbis, 
they must be considered distinct. Kunbis 
prefer the designation Maratha to that of 
Kunbi, asmore honourable. The Kunbis, how- 
ever, do not lay any pretentions to Kehat- 
riya origin. They are asa rule connected 
with field work, while the Marathas, though 
they may be mere cultivators, more often 
follow other avocations and 1¢gard cultiva- 
tion asa seconcary profession on which 
they may fall beck if they are unsucceesfyl 
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in other lines. Hence it would appear that 
Kunbis and Marathas are differentiated 
rather by wealthand socialistatys than byany 
hard and fast caste distinction. ‘ Socially the 


Maratha is the superior of the Kunbi, and . 


' this is evidenced: by the facts that while 
Kunbi widows re-marry, Maratha widows 
do not, that while Maratha ladies of 
recognized rank ‘observe purdah, Kunbi 
women do not observe it, and that while 
Maratha ladiesinsist on goldin preference 
to silver ornaments, Kunbi women are 
content with any that they can get. 

It is not possiblein these pages to deal 
finally with the controversy that exists 
regarding the origin of Marathas proper 
and their relation to the other Maratha 

. divisions in the Presidency. But in the 
course of the survey some important evi- 
dence has been collected dealing with the 
social structure of Marathas of all three 

classes, and indicating reasons for assum- 

ing that they had a common origin.” 

The author then goes on to refer to 
Devaks and Balis and gives a list of Devaks 
found among Marathas proper and Maratha 
Kunbis with other castes. 

“Assal Marathas claim to belong to four 
main branchesor vamshas each containing 
24 kuls or families. They are— 

(1) Brahmavamsha er the Brahma branch, 

(2) Sheshavamsha or the Serpent branch. 

(3) Somavamsha or the Moon branch. 

(4) Suryavamsha or the Sun branch. 

This classification has evidently been 
adopted from the mythological divisions 
of the Kshatriya race in support of their 
claimto Kshatriya origin. But it has not 
been found possible to assign definitely 
to each branch the 24 families attributed 
to it, neither are the names of 96 families 
or kuls the same in all places. In fact, if 
all the names of the 96 kuls are compiled in 
one list, the total far exceeds 96 and many of 
the names disclose identity, with the Kunbis, 
whom -the aristocratic Marathas consider 
to’ be distinct from them.” 

He then gives a list of the kuls, and points 
out that the list of kuls given by one author 
does not agree with that given by another 
and concludes as follows:— 

“The above remarks are made by way 
of showing that the claim of the Marathas 
to belong to the ancient 96 families of the 
Ashatriya race has no ¢oundation in fact, 


but must havebeen advanced after they’ 


rose to power . But similarity of 
surnames by no means implies similarity 
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of race . . . aS surnames such as 
Chavans, Cholkes, Mores, Pavars; Shelars 
and Yadavs among Kolis are adopted by 
Kolis, Dhangars, Mahars, Malis Ramoshis, 
Mongs and several wandering tribes, 

There are cases where even Brahmans 
have assumed the surnames of their Maratha 
patrons, e. g., the Ghorpades of Inchaikaranji, 
the Dhamdheres of Poona, ete. 

The majority of the eastes do«not know 
to which gotra they belong, their guides 
in this respect being the caste priests and 
printed books. And even among these 
authorities there is great confusion in the 
matter of assigument of kuls to gotras. 
Thus, according to one account, the Mores 
belong to the Gautam gotra, while another 
account assigns them to the Bharadwaja 
gotra. Sameness of gotra is not necessarily a 
bar to inter-marriage, the chief restrictions 
in this respect still being sameness of kul 
and Devak. This would seem to suggest 
that the gotras, like the four vamshas and 
kuls, were adopted by the tribe after they 
rose in social dignity.” h 

Sir Herbert Risley at page 87 of his book 
observes as follows:— 

“Tf the Marathas can be described asa 
caste, their history and tradition certainly 
stamp them as a caste of the national type. 

es According to Mr. Enthoven 
(Census Report of Bombay, 1901, Vol. I, page 
183 et seg), the Bombay Marathas may be 
classified as a tribe with two divisions, 
Maratha and Maratha Kunbi, of which the 
former are hypergamous tothe latter, but 
were not originally distinct. It remains to 
be explained that the Kunbis also consist 


of two divisions, Desh Kunbis and 
Konkani Kunbis Inter-marriage 
between these divisions is not usual. The 


barrier, however, seems to be purely geogra- 
phical, Itmay not withstand the altered con- 
ditions due to improvements in communica: 
tions, and itis not apparently based on any 


| religious prohibition of inter-marriages. 


The highest class of Marathas is 
supposed to consist of 96 families who 
profess to be of Rajput descent and 
to represent the Kshatriyas of the traditional 
system. They wear the sacred thread, 
marry their daughters before puberty and 
forbid widows to marry again. But their 
claim to kinship with the Rajput is effec- 
tually refuted by the anthropometric date , 
now published, and by the survival among 
them of kuldevaks or totems such as the 
sun-flower, the fadamba tree (Nauclea 
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kadamba), the mango, the conch-shell, the 
peacock’s feather, and turmeric, which are 
worshipped at marriages and at the ceremony 
of dedicating anew house, while their close 
connection with the Kunbis is attested 
by the fact that they take Kunbis girls as 
wives, though they do not give theirown 
daughters to Kunbimen. A wealthy Kunbi, 
however, occasionally gains promotion to 
and marries into "the higher grade and 
claims brevet rank as a Kshatriya. The 
fact seems to be that the 96 superior 
families represent Kunbis who came to the 
front during the decline of the Mughal 
Empire, won for themselves princedoms 
or estates,» claimed the rank of landed 
gentry, and asserted their dignity by re- 
fusing their daughters to their less dis- 
_ tinguished brethren.” 

It was admitted in argument that the 
Kunbis who are a cultivating tribe are 
Sudras; and it is also admitted that the 
Kunbis have got the same division into 96 
families. There is, therefore, not much force 


in the contention that the adoption ofsur-- 


_ names as Bhonsle, Nimbalkar, Jadhav, ete., 
raises any presumption of Kshatriya origin, 
even assuming for argument’s sake that 
someof the Mahrattas families with those 
surnames were of Rajput descent. 

The contention that all Mahrattas are 
Kshatriyas and that consequently Sivaji 
and his descendants must be assumed to be 
Kshatriyas is, in my opinion, devoid of all 

‘historical foundation. 

Ishallnow deal with the argument that 
even if all Mahrattas are not Kshatriyas, the 
Sannavagulis or the members of the 96 
clans are Kshatriyas and thatthe Rajas of 
Tanjore who belong. tothe Bhonsle family 
which is one of the 96 families must neces- 
sarily be of Kshatriya descent. The term 
“Sannavagulis” means $6 kuls or families. 
In Ex. B-140 which is an inscription of 
the year 1803 it is stated that from the Solar 


and Lunar races rose up a Kshatriya family. 


which consists of 96 branches. Then the 96 
branches are named, the first being the 
‘Bhonsle family from which Sivaji is said 
to have descended. Ihave already pointed 
out that the Kunbis who form the agricul- 
tural portion of the Mahratta community 
are Sudras and that they also have the same 
divisions into 96 clans. This is clearfrom 
“the extract from Mr. Enthovan’s book which 
I have already set outin extenso and from 
areferenceto the Satara and Kolhapur 
District Manuals. Itis stated at page 76 
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of the Satara District Manual that almost 
all the leading trial surnames such as 
Cholke, More, Povar, Shelar and Yadav 
are found besides among Kunbis who do 
not appreciably differ from Mahrattas. A 
large body of evidence in this case is to the | 
effect that the Sannavagulis in Tanjore far 
from being Kshatriyas are Sudras, Vagoji 
Rao, 16th witness for defendants Nos. 1 and 
2, who is the brother-in-law of the late 
Maharaja Sivaji states that there are no. 
inter-marriages between the Sahebs of the - 
Royal family and Sannavagulis. He classes 
the Sannavagulis along with Appa, Akka 
and other divisions who are admittedly 
Sudras. As regards funeral ceremonies, 
he states that the ordinary Mahrattas make 
the pindam or offerings to ancestors of 
flour while the higher classes make it of 
cooked ice. Thirty-first. witness for 
defendants Nos. 1 and 2 Savalairam Saheb 
Soorve whois also related to the Royal 
family states that all Mahrattas are not 
Kshatriyas, that the word ‘“Mahratta” 
isa general name including Kshatriyas 
and some minor castes and that the latter 
are Sannavagulis Satyavagulis and Mangala- 
vilasam. The zist defendant whois the 
great-grandson of the sister of Sivaji and 
who was examined as 46th witness for 
defendants Nos. 1 and 2, states: 

“The Mahrattas who were cart-drivers 
were not of my caste. They are said to 
be Sannavaguli Mahrattas. We are not 
Sannavaguli Mahrattas. They are not 
I do not know if 
they are Vaisyas or Sudras. Ido not know 
their caste. They wear Poonool (sacred 
thread).” É 

He expressly disclaims the suggestion 
that he is a Sannavaguli. Manoba Saheb, 
26th witness for defendants Nos. 1 and 2, 
who is also related to the Royal family, 
states : 

“There is a class called Sannavagulis: 
They are Mahrattas.. I do not know if 
they are Dvij s (twice-born). We do not 
inter-marry.” 

The Subordinate Judge deals with this 
part of the case at pages 474 to 479 of his 
judgment, and I think the evidence is total- 
ly insufficient to prove that because the 
Tanjore Rajas claim to belong to one of the 
96 families, they must necessarily be of 


_Kshatriya descent. * 


All the available authorities show tha 
Babsji, the great-grandfather of Sivaji, wa 
a patel or village headman ofa villa g2 is 
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Poona District. It is not.shown, nor was it 
suggested before us, that Babaji was any- 
thing more than a cultivatos and village 
headman. His two sons, Molojiand Vittoji, 
not satisfied with village life and being 
_ ambitious, enlisted themselves in the service 
of Lukhji Jadhav whoheld military service 
in the Ahmednugger kingdom, and entered 
his service on the modest salary of five 
hons (pagodas) each. Tukakhav, in his 
“ Life of Sivaji Maharaj’ which has been 
referred to during the course of the argu- 
ment, states that Maloji had two sons 
Shahaji and Serfoji, and Shahaji who was 
the father of Sivaji was a handsome and 
intelligent youth and was ultimately marri- 
ed to the daughter of Jadhavrao. An account 
is given asto how the statement made by 
Jadhav in jest that Shahaji and his(Jadhav’s) 
daughter who were then little children 
would make a handsome couple was seized 
upon asa promise. Waring in his ‘History 
of the Mahrattas,” states that that objection 
was taken by Jadhav’s wife who upbraided 
him with the folly of harbouring even a 
thought of giving his daughter to a wretch- 
ed Kunbi, theson of a common horseman, 
and that Maloji and Vittoji thereupon were 
discharged from the service and were again 
under the necessity of resorting to their 
former o¢cupation of husbandry. Takakhav 
also states that, owing to Maloji treating the 
jest of Jadhav seriously, he and his brother 
were discharged from service and “were 
forced to return to their paternal homestead 
at Verul, again to become farmhinds and 
till the land.” Maloji subsequently became 
wealthy. The Mahratta Chronicle credits 
this to a divine interposition and to the 
finding of a secret treasure disclosed in 
dream by the Goddess Bhavani, while Duff 
and other historians attribute it tothe more 
probable and prosaic result of Maloji having 
taken to plunder on his own account and 
having amassed a fortune. However this 


be, Maloji got rich and prospered and. 


ultimately his son was given in marriage to 
Lukhji Jadhav’s daughter. The Mahratta 
Chronicle states that Maloji, after he became 
rich, enlisted horsemen and infantry and 
began to give trouble to the Bijapur Sultan, 
that he defiled a mosque and that the Sultan 
to put astopto this, compelled Jadhav to 
give his daughter in marriage to Maloji’s 
son Shahaji—see page 280 of Justice 
Ranade’s “ Rise of the Maratha Power.” 
Pressuie brought to bear by the Sultan and 
not the recognition by Jadhav of Maloji’s 
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high caste was thus the reason for the 
alliance which was once rejected with scorn 
being subsequently entered into. Shahaji, 
both with the aid of the connexion so 
formed and by his own powers and genius, 
rose to considerable eminence in the Courts 
of Ahmednugger and Bijapur, and Sivaji 
the Great extended Shahaji's conquests and 
founded the Mahratta Empire. The humble 
occupation of Sivaji’s grandfather and his 
ancestors who were village headmen and 
cultivators of the soil probabilizes the view 
that they were really of Kunbi origin. Com- 
ing to Sivaji the Great, we find that the 
first time that any Kshatriya origin was 
claimed for him or any reference was made 
to his kinship to the Rajput house of 
Udaipur was at the time.of his coronation 


which took place in 1674. The circum- . 


stances attending the coronation, I think, 
throw a great deal of light upon the origin 
of the caste of Sivaji. 

Sivaji, from the outset of his career, set 
himself forward as achampion of Hinduism 
against Moslem oppression and during the 
early years of his career there can be little 
doubt that the fanaticism of Aurangazeb 
and his ruthless destruction of Hindu 
temples and the persecution of the Hindus 
led to a strong feeling that Hindu forces 
should be organized under a capable leader 
and effective resistance offered to Auranga- 
zeb who was: attempting to conquer the 
Deccan. Sivaji’s success marked him out 
as the person who was best capable of lead- 
ing the Hindus. Professor Jadunath Sarkar, 
one of the foremost authorities on the period 
of Aurangazeb and Sivaji, whose works 
relating to the two monarchs have received 
very high praise from eminent eastern and 
western scholars, in Ch.IX of his “Shivaji 
and His Times,” gives with great clearness 
the reasons that induced Sivaji and his 
advisers to think of his coronation. Though 
one would have expected that, if Sivaji 
was a descendant ofthe Rajput chief and 
a Kshatriya, no objection would have been 
raised to his coronation, it appears from all 
accounts that Sivaji had to overcome strenu- 
ous opposition based on his being a Sudra. 
Professor Jadunath Sarkar, whose work 
“ Sivaji and His Times” embodies the latest 
researches, at page 267 “(1st Edition), says— 

“But there was one curious hindrance 
to the realization of this ideal. According 
to the ancient Hindu scriptures, only a 
meémber of the Kshatriya caste cande legally 
crowned as King and claim the homage of 
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Hindu subjects. The Bhonslas were popular- 
ly known to be neither Kshatriya nor of 
any other’twice-born caste, but mere tillers 
of the soil, as Shivaji’s great-grandfather 
was still remembered to have been. How 
could an upstart sprung from such a Sudra 
(plebeian) stock aspire to the rights and 
honours due to a Kshatriya? The Brah- 
mans of all parts of India would attend and 
bless the coronation of Shivaji, only if he 
could be authoritatively declared a Kshat- 
riya. It was, therefore, necessary first to 
secure the support of a Pundit, whose re- 
would silence all 
opposition to the views.-he might propound. 
Such a man was found in Gana Bhatta of 
Benares, the greatest Sanskrit theologian 
ana controversialist then alive, a master of 
the four Vedas, the six philosophies, and 
all the scriptures of the Hindus, and popular- 
ly known as the Brahma-deva and Vyas of 
theage. After holding out for some time, 
he became compliant, accepted the Bhonsla 
pedigree as fabricated by the clever Secre- 
tary Balaji Avji and other agents of Shiva, 
and declared that that Raja was a Kshat- 
riya of the purest breed descended in 
unbroken line from the Maharanas of 
Udayapur, the sole representatives of the 
solar line of themythical hero Ramachandra 
(Dig. 410-12). His audacious but courtierly 
ethnological theory was rewarded with a 
huge fee, and he was entreated to visit 
Maharashtra and officiate as high priest at 
the coronation of Shiva,” 

At page 271 he states how Sivaji had to be 
purified and made a Kshatriya. It is admit- 
ted that Sivaji till the date of his coronation, 
i.e., tillhis 47th year, had not been invested 
with the sacred thread and his ancestors 
never seem to have gone through that cere- 
mony. Professor Sarkar, at page 271 
observes : 

“ But one great defect had to be removed 
before his coronation could take place. He 
had to be publicly purified and ‘made a 
Kshatriya. On 28th May he performed 
penance for his.ancestors and his own sin 
of omission in not having observed the 
Kshatriya rites so long, and was invested by 
Gaga Bhatta with the sacred thread, the 
distinctive badge of the twice-born castes 
like the ‘pure’ Kshatriyas of Northern 
India.” 

* In this connexion I might refer to an 
account of the coronation in two Mahratta 
histories published by Mr. Surendranath 
Sen under the authority of the Calcutta 
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University. The first is Siva Chhatrapati 
(life of Sivaji) by Sabhasad Bakhar who was: 
a contemporary of Sivaji and who says he 
wrote the book at the request of Rajaram, 
the son of Sivajithe Great, Speaking of 
the coronation he says at page 113: 
“The-one Vedmurti Rajsri Gaga Bhat 
drawn by the Rajes fame came to 
see him. The Bhat Gosavi was a great 
scholar, well versed in the four Vedas 
and six Sastras and well practised in 
the Yoga, skilled in astrology, mantras, 
and all (branches of) learning; he was the 
Brahma Dév of the Kali age;—such ‘a 
learned man was he,—the Raje and the 
sarkarkuns went forward to receive him, and 
brought him with (all) honours. He was 
worshipped with the offerings of jewelled 
ornaments of many varieties, palanquins, 
elephants, horses, and immefise property. 
Gaga Bhat was very much pleased. In the 
opinion of the Bhat Gosavi, (as) the Musulman 
Badshah reigned (seated) on a throne with 
an umbrella (over his head), and Sivaji, 
though he had subdued four Badshahis and 
possessed seventy-five thousand cavalry, in- 
fantry, forts and strongholds, had no throne, 
the Maratha Raja should (also) be the 
Lord of the Umbrella (Chhatrapati); so he 
reasoned, And the Raje also approved (of 
it). All the principal men were summoned 
and when consulted gave their approval. 
Then the Bhat Gosavi said (that the Raje) - 
should beinstalled on a throne. Then an 
enquiry being held about the Raje’s family, 
it was found that the Raje was a Sud- 
dhakshatriya; a Sisodia family had come 
from the nerth to the Deccan, that was 
the Raja's ancestral family. Having pre- 
viously decided that the sacred thread 
ceremony should be performed as the 
Kshatriyas of the north assumed the sacred 
thread, the Bhat Gosavi conferred the 
sacred thread onthe Raje at a holy place. 
(The Raja) was made a Suddhakshatriya 
before (the coronation), Much wealth was 
distributed in charity. Fifty thousand 
Brahmans learned in the Vedas were as- 
sembled from the home Provinces, as well 
as from foreign territories and holy places 
of great sanctity. They were all made to 
stay. Every day they were fed with sweets. 
Then for the corona'ion a throne was made 
gies jewels of great value were sought from 
among the nine vawieties of priceless jewels 
that were in the treasury, and set in the 
throne ... Many gold Jotuses inlaid with 
jems of nine varieties and various other 
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gold flowers and clothes were distributed in 
abundance... To Gaga Bhat (who had 
officiated as) the chief priést was given 
immense wealth. The total expenditure 
amounted to one kror and forty-two lakhs 
of hons.” ' 

ln Sen's book there are some extracts 
from Sivadigvijaya and Chitnis Bakhar and 
at page 241 an account is given of 
Sivajis coronation. According to this 
account Sivaji was advised thatthere was 
avery learned Brahman named Gaga 
Bhatta in Benares and that he ought to 
be consulted. The narrative then proceeds 
as follows:—. 

“Thereupon Balaji Baba submitted tothe 
Maharaja thatthere was avery great Kasi 
Brahman named Gaga Bhatta somebody 
should be sentto him to obtain from him 
the Sastrik injunctions and that it would 
be well to get the ceremony performed 
by him. The Maharaja was highly pleased 
and commissioned Balaji Baba to despatch 
a Karkun to Kasi and to pay what money 
was necessary from the treasury. Rama- 
chandra Babajiwas accordingly sent. He 
went with the Maharaja's letter and explain- 
ed’ his mission. Whereupon the Bhatta 
replied that he would answer after pro- 
per deliberation. Several Brahmans of 
the place, great and small, were accord- 
ingly consulted, and the Bhatta answered 
that only the Kshatriyas were entitled to 
chhdira and sinhason, the Sudras were not 
,.. For ayear and a half Ramachandra 
Babaji pleaded that there were so many 
Sudia Kings without any knowledge of 
Kshatriya rites, but to no avail. There- 
upon Balaji Avji wrote to Ramachandra to 
enquire on what grounds the chharta 
and sinhason liad been conferred on the 
Udayapur Royal family, with whom the 
Raja was connected The Maharaja, 
however, remarked, ‘How is it that one who 
does good to the subjects and establishes 
the religion should have no right (to chhatra 
and sinhason). He who has power isreally 
a King. Are not many Kings of low origin 
enjoying sovereignty ? In what respects 
do they behave like the Kshatriyas?” 

Pausing here, I may observe that it is 
significant that Sivaji is represented as lay- 
ing no claims to Kshatriya descent. He 
rather advances the argument that a low 
descent is no obstacle to the coronation as 
many low born Kings have been sovereigns 
and that power is after all the test of king- 
hip. It is also clear that it required a 
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year and-a-half to persuade the Brahmans. 
10 consent and it is probable that the Rajput 
pedigree was created during that period. 

These two accounts asto the coronation 
throw a great deal of light on the claims 
of Sivaji to the Kshatriya origin. It seems 
tome to be fairly clear that this claim to 
Rajput descent from the Udayapur family 
was made for the firstetime for the purpose 
of enabling Sivaji to be crowned in the 
same manner as the Kshatriya Kings were, 
It is also clear that there was very great 
dificulty ininducing Brahmans to consent 
to the claim of Kshatriyaship made on be- 
half of Sivaji and to crown him with Vedic 
rites and that it required a lót of persua- 
sion and an immense amount of expenditure 
before the Brahmans would give their 
reluctant consent. 

The late Mr. Justice Telang, a great 
oriental scholar in an essay by him entit]- 
ed “Gleanings from Maratha Chronicles,” 
published as an dppendix to Justice 
Ranade’s “Rise of the Maratha Power” 
observes: 

“But from those which relate to Sivaji 
himself, it rather appears, if we read between | 
the lines, that the claim set up on his be- 
half to be of the Kshatriya caste was not 
universally regarded as really and truly 
tenable, although from considerationa of 
policy and expediency it might be conceded. 
From the Biographies of Sivaji by Krishnaji 
Anant Sabhasad, and by Chitragupta, it 
seems to follow that the search for the 
origin of Sivaji’s family, which resulted 
in the discovery that he belonged to the 
Sisode clan of Rajputs who reigned in 
Udayapur, was not commenced until after 
the idea ofa formal installation (or Abhiseka) 
had been started. And Malhar Ramrao 
Chitnis’s narrative, although it proceeds on. 
the assumption of the fact as already 
established rather indicates that Gaga 
Bhatta, the great Pandit of Benares, whose 
services were put in requisition for the 
installation ceremonies, had some considera- 
tions of policy put to him before he was 
persuaded to join in those ceremonies, 
They had also tostrain a point, when asa 
preliminary to the installation, the third 
ceremony essential for a Kshatriya was per- 
formed on Sivaji ata time when he was 
‘46 or 45 years old and had already - 
had two sons—an irregularity, which also 
was, weare told expressly assented to by 
all the Brahmans and Pandits. How the 
Brahmans and Pandits worked their way 
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(to this decision, none of our authorities 
states. Further, it is remarkable that none 
of those authorities anywhere mentions 
the performance of the thread ceremony 
upon any of the members of Shivaji’s 
family, except the ones who were installed 
on the gadi and then that ceremony is 
mentioned only in connection’ with the 
installation ceremony. In view of these 
facts, it may be permissible to doubt whe- 
ther the statements of both Krishnaji 
Anant Sabhasadand Malhar Ramrao Chitnis, 
about Shahaji claiming to bea Rajput of 
the Sisode clan, or about Jayasing Mirza 
Raja of Jeypore acknowledging Shivaji 
as a Kshatrtya and dining with him before 
the installation, deserve to be entirely trust- 
ed... Taking the whole evidence to- 
gether, it looks like a case of a more or 
less deliberate manipulation - of facts and 
religious ‘rules, inaid of a foregone con- 
clusion adopted fora purely political pur- 
ose.” 
j As regards the Rajput ancestry, I do not 
think there is very much to support it. 
Lieut.-Col. James Tod in his “Annals and 
' Antiquities of Rajasthan” Vol. I, ‘refers 
to the Udayapur ancestry of Sivaji. Accord- 
ing to Tod, Vol. I, page. 286, which has been 
marked as Ex. B-175, when Ala-ud-din 
Khilji in 1275 sacked Chitore, Ajeysi is 
said to have escaped with Hamir, the 
minor son of his eldest brother. Ajay Singh's 
son Sajan Singh is said to have left for 
Deccan to carve his fortune. So that, there 
must have been an unbroken line of descent 
between 1270 and Sivaji’s birth in 1627. 
Tod refers toa genealogy of Sivaji which 
he says was obtained from the Bhats or 
Troubadours of Mewar. The statements of 
Bhatts can hardly be accepted as of much 
historical value. It is well-known that in 
India bards and poets will exalt the lineage 
of a liberal patron. There is, however, very 
little, historically, to support this genealogy 
which was for the first time thought of at 
the time of Sivaji’s coronation. Though 
Tod will go. back so far as 1275, Waring 
in his “History of the Marathas” says that 
Shahaji, the father of Sivaji, was an illegi- 
timate descendant from the Rana of 
Udayapur and that Babaji Bhonsle, the 
grandfather of Sivaji, upon the death of 
his father, moved from Udayapur into 
Kandesh. This story does not agree with 
the account of Tod as the migration from 
Udayapur is put in by Waring as only 
three generations from Sivaji, Mr, Justice 
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Ranade in his History observes at page 46; . 

“It is in the spirit of the same fond 
superstition that native historians trace for 
Sivaji afabled descent from the Royal house 
of Udayapur.” 

It is significant that in Ex. B-141 there 
is no reference made to the descent of 
Sivaji the Great from the Ranasof Udaya- 
pur though, if it were a fact, it is hardly 
likely that the Rajas of Tanjore would have 
omitted to mention, among the numerous 
details which they give of the ancestry, so 
important a connexion, 

Though commissions were taken out to 
examine witnesses in Kolhapur and other 
places no attempt was made to examine 
any witness in Udayapur to show that the 
families of Sivaji and the Rana of Udaya- 
pur were related. Reference has been made 
to a statement by Mr. Enthoven in the 
Bombay Census Report that a Rana of 
Udayapur admitted Sivaji’s claim to Raj- 
put descent, but no authority is given for 
this statement and if it is true it could 
easily have been proved by reference to the 
genealogies preserved in the State Colonel 
Tod gives the statements of Bhatts or 
Troubadours as his authority for the state- 
ment of Sivaji’s ancestors being descend- 
ants of a branch of the Udayapur family. 
The rhapsodies of bards are not of much 
historical value. No attempt has been made 
to get any evidence from Rajputana on the 
Rajput connexion claimed for the family of 
Sivaji. 

I may also point out that there has been 
no case of inter-marriage between the mem- 
bers of the Royal family of Udayapur, 
(however remote they may be connected 
with the Royal family) and the family of 
Sivaji or any of his descendants. It seems 
to me to be extremely unlikely that, if 
Sivaji was really related to the Ranas of 
Udayapur, there would have been no alliance 
considering that the Empire of Sivaji and 
his descendants was certainly very much 
more extensive than that of the Ranas of 
Udayapur. I agree with the Subordinate 
Judge in his conclusion that no reliance 
can be placed on the supposed connexion of 
Sivaji with the Udayapur family. 

lt is argued that the objection to Sivaji's 
coronation was due to the fact that there 
was a belief at the time that in the present 
age (Kaliyuga) tHere were no Kshatriyas, but 
only two castes, namely, the Brahman and 
the Sudra. It is argued that it was this 
belief that prevented the Brahmans from 
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consenting to Sivaji's coronation. Reference 
was made to the sloka in the Bhagavatha- 
puranam wherein it is stated that the Nan- 
das were-the last of the Kshatriyas. 
ference was also made to the legend that 
Parasurama, the contemporary of the avatar 
of Vishnu, Sri Rama, destroyed all the 
Kshatriyas. I may state in passing that 
the theory as to there being no Kshatriyas 
was referred to and overruled in Chuoturya 
Run Murdun Syn-v. Sahub Purhulad Syn 
(25). There is no doubt that this extreme 
theory is, like several other extreme theories, 
held by some Brahmans who want to 
exalt themselves denying rights to ‘other 
.castes. For example, reference is made to 
it in the Sudra /Kamalakara, and defend- 
`- ants’ 86th witness Venkatarama Ayyar says 
that in his opinion whosoever is not a 
Brahman is a Sudra. But this view has 
never been adopted by the Brahmans asa 
working rule or enforced. I may here 
point out that this theory that there were 
no Kshatriyas in the Kaliyuga or the fourth 
cycle which commenced over 4,000. years 
ago does not find a place in any of the 
books dealing with Hindu Law. Neither 
in Mitakshara which was composed in the 
llth century A. D. nor Dayabagha or 
Mayukha which were written much later is 
there any reference made to the absence of 
the Kshatriva caste. On the contrary, all 
the Smriti writers and commentators state 
as a fact that the four castes, namely, 
Brahman, Kshatriya, Vaisya and Sudra, 
exist in the Kali age. There have been 
coronations of numerous Kings and it is 
nowhere suggested that objection was 
taken to the coronation of Hindu Emperors 
because of the supposed non-existence of 
the Kshatriyas in the Kali age and of the 
fact that all the Kings were Sudras, owing 
to there being only two castes, the Brahman 
aud the Sudra. History records the crown- 
ing of several Emperors like Vikramaditya, 
Bhoja, Harsha and others. So far as the 
Puranas are concerned, they are works 
several of which were written about the 6th 
century-A. D. and some of them later, and 
though they are the store-houses of Hindu 
mythology and several of them are sectarian 
in character, they have not influenced to 
any great degree the rules of conduct or the 
division of castes which are laid down by 
the Smriti writers and Dy the numerous 
commentators thereon. 

In the case of Sivaji we have the undis- 
puted fact that his great-grandfather was 
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only a village heédman dnd éultivator, that 
neither Sivaji's father, grandfather or great- 
grandfather had the Upanayana ceremony 
which is the distinctive ceremony confer- 
ring the status of twice-born, performed to 
them, that though Sivaji was 47 or 50 years 
old at the time of his coronation and had 
been married and had children, the Upana- 
yana ceremony which upder the Sastras had 
to beperformed before hecompleted his 22nd 
year if he wasa Kshatriya, had not been. 
performed tohim till then and thatit was 
only performed at thetime of his coronation 
for the purpose of enabling him to be 
crowned. i 

When it is borne in mind how strict and 
rigid orthodox rules of caste were at that 
period and how jealously caste privileges 
were maintained, the non-performance of 
the chief rite of Upanayana by Sivaji’s 
father, grandfather and great-grandfather 
which confers the status of Dvija or twice- 
born and differentiates the three upper 
classes from the Sudra, is significant, I 
have already pointed out that one great 
division ‘of the Mahrattas is the Kunbi 


‘class or the cultivating classes who are ad-. ` 


mittedly Sudras and who have no Upana- 
yana ceremony performed to them and that 
they have surnames like Bhonsle, Nimbal- 
kar, ete. Under .these circumstances, it 
seems to me that the probabilities all point 
to Sivaji’s ancestors being of Kunbi 
descent. This is the view that eminent 
authorities whom I have referred to have 
taken anda view whichI consider to be 
most consonant with the proved facts of 
history. ; f 
It was suggested that the coronation of 
Sivaji with Vedic rites and with the con- 
currence of eminent Brahmans conferred on 
Sivaji the status of a Kshatriya or made 
him a twice-born even assuming that he 
had not that status before his Upanayanam 
and coronation. There is no authority in 
any of the Smrities or Hindu Law books 
for holding that the mere performance of 
those rites would change the caste so as to 
entail the advantages or disadvantages 
which the Hindu Law confers upon the 
members of each caste. But assuming for 
argument’s sake that Sivaji was thus raised 
to the status of a twice-born and became 
Kshatriya, it is not suggested ‘thatthisact , 
would similarly raise the status of all his 
collateral relations, It is clear that Sivaji’s 
father Shahaji left for the Carnatic several 
years before Sivaji's coronation and died 
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there and that Ekoji, the founder of the 
Tanjore Raj, the half-brother of Sivaji, 
was separate from Sivaji and pursued his 
own conquest in the Carnatic. Ekoji had 
admittedly no coronation ceremony per- 
formed like Sivaji, and it is difficult tosee 
how Ekoji can have been raised to the 
status ofa Kshatriya, simply because his 
step-brother got the Brahmans to crown 
him King. anes 

` So far as Sambhaji, the son of Sivaji is 
concerned, no Upanayanam ceremony was 
performed till he was installed as Yuvaraj 
in 1679. He had been married and had 
children by them. There is no evidence 
that Sahu,” who reigned till 1749, his son, 
or -Rajaram, his brother, had. any such 
ceremony performed at any time, much less 
any evidence to show that they had Vedic 
rites and ceremonials. Exhibit F-86is an 
‘account of the year 1750, showing that 
‘Upanayanam ceremony was performed to 
Ramaraja, Sahu's successor. He was 
brought. up in obscurity by a humble 
family and was said to have been kept in 
hiding owing to fear of assassination by 
Sahu. Doubts were thrownon his being 
related to the house of Sivaji. I shall refer 
to him later on when dealing with the 
claims of the Satara branch to succession 
to the Tanjore estate. There is no other 
evidence showing that Upanayana to any 
other member of the Satara Raj which came 
to an end on the deposition of the Raja in 
1849 was performed. Itis pointed cut by 
Mr. Sen in his extracts from documents 
relating to Mahratta history at page 114 
that an extract from the Peshwas’ diaries 
shows that the descendants of Sivaji had 
for sometime after the rise of the Peshwis 
given up the practice of wearing the sacred 
thread. 

Tt is argued that so far as the. Satara 
branch is concerned, the successors of Sahu 
were virtually prisoners, that the Peshwas 
were the real rulers and that it was to the 
interest of the Peshwas to discourage Upa- 
nayanam. Ifindit difficult to follow this 
argument. The Peshwas, though virtually 
thé rulers outwardly, conformed to -the 
theory that they were only ministers of the 
descendants of Sivaji who ruled at Satara. 
Every Peshwa sought for investiture from 
the King in Satara and it is difficult to see 
what interest the Peshwas had in prevent- 
ing Upanayanam ceremony from being per- 
formed and in thus degrading the rulers 
in the eyes of the people. . 
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It seems to me that asa matter of policy 
it would have been to the interests of the 
Peshwas to show that they were ministers 
of a Kshatriya Prince rather than of a 
Sudra if as a matter of fact the descendants 
of Sivaji were Kshatriyas. That the Pesh- 
was did not object to Upanayana being per- 
formed is clear from Ex. F-86 which shows 
that when they set up Ram Raja in 1750, 
Upanayanam was performed when he was. 
brought from his place of exile to. Satara. 
The Peshwas claimed to be high class 
Brahmans; service under a Sudra is con-. 
demned by Manu and other Smrities writers, 
For example, Manu, Ch.1X, verse 70, makes 
attendance by a Brahman ona Sudra, a 


ground of social degradation. The Peshwas. 


arenot likely to have put themselves in 

this position especially as their power was 

too deeply rooted to be affected by the caste 
ofthe King. The probabilities are that the. 
ceremony of Upanayanam was only gone 
through as an adjunct to coronation follow- 
ing the example of Sivaji and was given 
up latterly when thatrite had no political 
necessity or significance during the time 

of the Peshwas. 


So far as the Kolhapur. branch is con- 


cerned, Ex. G-204 which is dated the 25th 


of May 1762, shows that a dress of honour — 
-was despatched by the Peshwas on the 25th 


of May 1762 in connexion with the Vritla- 
banda ceremony to Sivaji, Raja of Kolhapur. 
This ceremony, it is argued on one side, is 
the Upanayana or thread ceremony; but 
this is not admitted by the other side. The 
account givesno details except the robes of 
honour sent and there is nothing to ‘indi- 
cate that those articles were articles which 
were usually presented at the sacred thread 
ceremony. From 1762 to 1867 we find 
nothing to show that the rulers of Kolhapur 
had Upanayana performed to them. Exhibit 
G-83, which is an account of 1867, shows 
that Upanayanam or thread ceremony of 
Rajaram Maharaja, the great-grandfather 
of the present Maharaja, took place in 1867. 
Exhibit G-79 is an account, dated the 13th 
of May 1878, showing that-Upanayanam was 
performed to Sivaji, the grandfather of the 
present Raja. 
Upanayanam was performed for. Sahu, his 
father. 

’ The evidence regarding the Kolhapur 
branch suggests that Upanayanam was con- 
tinued to be regularly performed only from 
1867. There was, according to the evidence, 


a dispute in Kolhapur as to whether the `` 


Exhibit G-75 shows that 
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rulers were Kshatriyas or Sudras and whe- 
ther they were entitled to the performance 


of ceremonies with Vedie rites like Kshat-: 


riyas or with Puranic rites like Sudras. 

It appears from Ex. G-39 the evidence of 
Rao Bahadur Mahadev, Dongre who was 
examined on behalf of the Raja of Kolhapur 
that in 1830 the Puranokta ritual that is 
observed inthe case of Sudras was intro- 
duced into the Palace of Kolhapur by the 
then Maharaja. His successors wanted to 
introduce the Vedokta ritual which is done 
in the case of Kshatriyas and higher class. 
Viswanath, the Chief Judge of Kolhapur, 
whose evidence is marked as Ex. G-32 states 
that the practice of reciting Vedic Hymns 
was -discontinued from 1866 and was re- 
sumed about 1905 or 1906 and that there 
was opposition to the resumption by the 
Royal priest and that he was dismissed 
and ‘re-instated on his agreeing to perform 
Vedic rites. Ramachandra, the Chief 
Revenue Officer of Kolhapur, whose evi- 
dence has been marked as Ex. G-35 states 
that the Rajapadya (or the Royal priest) 


“was punished and was deprived of a great 


part of his inam property. He states that 
the ritual which was being observed in 
the Royal family was not Puranic but a 
plausible imitation of the Vedokta ritual, 
The fact that Puranokta ritual was intro- 
duced in 1830 by the then Maharaja as 
spoken to by Rao Bahadur Mahadev in his 
evidence marked as Ex. G-39 shows that 
there must have been disputes as to whe- 
ther Vedic or Puranic rituals should be 
performed—those that wanted Vedic rituals 
contending that the Rajas were Kshatriyas 
and those that wanted Puranic rituals con- 
tending that the Rajas were Sudras (as the 
Puranic rituals were only for Sudras). It 
is extremely unlikely that the Ruling Chief 
would have ordered discontinuance of 
Vedic rituals assuming that they existed 
before that time and ordered Puranic 
rituals unless the opposition was very strong 
and he was unable to enforce Vedic ritual. 
After 1905, the Raja was able by dismiss- 
ing refractory priests and employing others, 
to have the Vedic ritual, Khande Rao, a 
Sardar in Kolhapur states that so late aa 8 
or 9 years ago some priests employed by 
the Raja refused to perform Vedic rites 
and were dismissed. 

The oral evidence addyced by the Maha- 
raja of Kolhapur was taken on commission 
and the depositions of the witnesses have 
been marked as Exs, G-l to G39. A num: 


59 


| MAHARAJA Of ROLHAPUR v. SUNDARAM THR, 


785 
ber of witnesses were examined and anum- 
ber of documents put in to show that the 
adoption of daughter’s sons and sister's son 
is valid; but no question has been raised 
here before us as to the invalidity of such 
an adoption and it need not, therefore, ba 
considered. 

On the question of,the caste of the 
Mahrattas, the evidence is by no means 
clear that they belong to the Dvija or twice- 
born castes. 

The 2nd witness Pralhad whose evidence 
has been marked as Ex. G-2 is a priest in 
Kolhapur. He states that Mahratta means 
a caste, that the Mahratta belongs to the 
Sudra Varna or category and that with 
the exception of marriage, no other cere- 
mony isperformed among the Sudras and 
likewise no other ceremony is performed 
among the Mahrattas. He states that the 
Maharaja is nota Mahratta but a Kshatriya. 
According to this witness, all Mahrattas’ 
are Sudras. The 5th witness Atmaram 
whose evidence has been marked as Ex. G-5 
states that the Mahrattas are all one caste 
and that some undergo thread ceremony 
and others do not. He says that the 
Maharaja of Kolhapur is a Mahratta 
Kshatriya, that Mahrattas who observe 
Vedic rites are known as Kshatriyas and 
that Sudras are quite different from Mah- 
rattas. He again says that Mahrattas who 
do not observe Vedic rites are not Sudras. 
The llth witness Malhar Rao whose evi- 
dence has been marked as Ex. G-11 states 
that he is a Mahratta Kshatriya and that 
there are no Mahratta Brahmans, He began 
by stating that all Mahrattas are Kshat- 
riyas but admitted that there are also 
Mahratta agriculturists called Kunbis. He 
goes to the length of saying that Mahratta 
barbers are Visyas and also Mahratta, agri- 
culturists. In cross-examination he states 
that the higher Mahrattas are called Kshat- 
riyas and that all the remaining Mah- 
rattas are Sudras. His evidence isa mass 
of contradictions. The 15th witness Dhondo 
whose evidence has been marked as Ex. 
G-15 states that the Mahrattas are divided 
into classes, the higher and the lower class 
and that the inferior -Mabrattas are Sudras, 
The 16th witness Narayana Bhat whose 
evidence has been markdd as. Ex. G-16 is 
an astrologer who is receiving a salary 
from the State. He states that the Maha- 
raja's family are Kshatriyas. The 18th 
witness Govind whose evidence has been 
marked as Ex, G-18 wag the sherishtadar 
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of the Assistant Political Agent and was 
the Administrator of Ramdrug, adjoining 
the Kolhapur State for some time. He 


‘states that all Mahrattas are of one caste 


and that he does not know if Mahrattas 
are divided into two classes higher and 
lower; though people say so. The 19th 
witness Atmaram Bhat whose evidence has 
been marked aś Ex. G-19 isa Vedic priest 
in Kolhapur. He states that there are 
four classes, namely, Brahman, Kshatriya, 
Vaisya and Sudra and that he cannot say 
what is meant by the term Mahratta but 
that people donot call themselves Mah- 
ratta Brahmans, Mahratta Kshatriyas, Mah- 
ratta Vaisyas and Mahratta Sudras. In 
Gross-examination he states that there are 
no Vaisyas at all there, that the Maharaja 
is a Kshatriya because the samskaras or 
rites prescribed for Brahmans are perform- 
ed by him. The 21st witness Datto whose 
évidence has been marked as Ex. G-21 is 
a pensioner and a Brahman. He states that 
Mabrattas are classed as Kshatriyas, that 
there are ‘classes among Mahrattas, that 
Sudras also call themselves as Mahrattas 


‘ and that higher Mahrattas are known to be 


Kshatriyas and inferior 
known to be Sudras. He states that he 
understands by higher Mahrattas those 
who undergo the thread ceremony and 
those who are connected with the Maha- 


Mahrattas are 


raja’s family and that the only reason he : 


could give for calling the Raja a Kshat- 
triya is that he performs samskaras. He, 
however, admits that ifa Sudra goes through 
that rite he would not call him a Kshat- 
riya on that account. The 22nd witness 
Krishnaji whose evidence has been marked 
as Ex. G-22 is a pensioner of the Kolhapur 
State. He states that the word Mahratta 
is used to denote both Kshatriyas and 
Sudras though it ought to be used to denote 
Kshatriyas alone, that there are two classes 
of Mahrattas, the higher and the lower 
and that Kshatriyas represent the higher 
class, while the Sudras who pretend to be 
Mahrattas are the inferior class. The 27th 
witness Lakshmana whose evidence has 
been marked as Ex.-G-27 is a pensioner 
of the Kolhapur State. He states that 
the higher class Mahrattas are Kshatriyas 
and the lower class Mahrattas are Sudras 
and that the higher class Mahrattas com- 
prise His Highness’ relations and family 
and those Mahrattas among whom widow 
ye-marriage does riot take place, He states 
that he has not specially studied the ques. 
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Kshatriyas. The 29th witness Khande Rao 

whose evidence has been marked as Ex. G-. 
29 is a Sirdar in Kolhapur. He states that 

the term Mahratta has two different mean- 

ings, one the Kshatriya caste and the 

other the Kunbi class. The 33rd witness., 
Viswanath whose evidence has been mark- 

ed as Ex. G-32 is the Chief Judge of 

Kolhapur. He states that Mahratta is. 
synonymous with Kshatriyas, that all Mah- 
rattas are Kshatriyas except those who call 
themselves so by courtesy, that those Mah- 
rattas whocan give untainted descent from 
Kshatriya families are proper Mahrattas and 
they are Kshatriyas, that those who cannot 
so -trace their descent are lower than the 
three higher classes and they may belong 
to the mixed: caste and that there have 
been inter-marriages between the ‘two 
classes of Mahrattas mentioned by him 
which have led to their degradation. The 
36th witness Ramachandra whose evidence 
has been marked as Ex. G-35 is the Chief 
Revenue Officer of the Kolhapur State. He 


. States that the word Mahratta is synony- 


mous with Kshatriya, if the word Mahratia 
is to mean atrue Mahratta and that the 
Mahbrattas are divided into “true” and “not 
true" Mahrattas, as` far as he knows, The 
37th witness Mahdev whose evidence has 
been marked as Ex. G-36 is a Sirdar 
under the. Raja of Kolhapur. He states 
that good Mauhrattas are Kshatriyas, that 
those who are not good Mahrattas are 
Sudras and they do not wear the sacred 
thread, that some of the Sudras who amass | 
wealth and pretend tobe Mahrattas wear 

asacred thread and there is no inter-marri- 
age between the good and the other Mah- 
rattas. He goes to the length of saying 
that there are no other Ksndtriyas except 
the Mahratta Kshatriyas and that Kunbis 
are Sudras. The 38th witness Govind Bhat 
whose evidence has been marked as G-37 
is a priest in the service of that Raja. He 
goes to the length of saying that tor the, 
past 50 years Vedic ritual has been con- 
tinued regularly. in the Palace and that 
Puranic ritual was never observed. But it 
is difficult to believe this witness in the 
face of the evidence of the Chief Judge and 
the other witnesses that I have referred to.. 
He states that all Mahrattas are not Kshat- 
riyas but that the Raja and his relations 
and Konkan Mahrattas who undergo thread 
These witnesses 
were the earliest witnegseg examined, the 
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examination having taken place in the 
year 1915 while the evidence taken by the 
Subordinate Judge during the’ trial began 
in the year 1916. 

This is all the evidence, oral and docu- 
mentary, adduced by the 15th defendant 
on the question of caste and I consider 
it insufficient to prove either that all those 
who call themselves. Mahrattas are Kshat- 
riyas or that the term Mahratta includes 
the two classes only, the Kshatriyas and 
the Sudras, the higher class known as the 
Kshatriyas and the lower known as the 
Sudras. j 

Coming to Tanjore which was founded 
about 1675 or 1676 by Ekoji or Venkoji, we 
find no reference to any Upanayanam per- 
formed to any of the nine Kings that pre- 
‘ceded Serfoji who reigned from 1790 to 
1832 and we hear of Upanayanam for the 
first time during Serfoji's period. Even as 
‘regards Serfoji, there is no documentary 
evidence to show that any Upanayanam 
was performed to him except a statement 
in the judgmentEx. D-93, where Mr. David- 
son, the District Julge, states that Serfoji 
got Upanayanam performed to him when 
he was over 50 years and a grandfather 
and that this was merely a piece of vanity 
on his part. 

I shall refer to this judgment in dealing 
with another aspect of the case, It is very 
significant that although we have accounts 
containing minute particulars going back 
to 1760, yet there is noaccount—produced of 
so important a ceremony as Upanayanam 
till we come to Serfoji’stime. The earliest 
reference to any Upanayanam or thread 
ceremony in the Tanjore accounts is that 
contained in Exs. A-176 and A-432 dated 
1828 (Salivahana year 1750). Exhibit A-176 
refers to the Upanayanam of Ramachandra 
Rao Soorve and: Manajo Mohitai, the sister's 
sons of Sivaji.. All that this shows is that 
a sum of Rs, 78 was spent as presents to 
Brahmans on the occasion of the Upanaya- 
nam. Exhibit A-432 refers to the auspici- 
ous date for the performance for the Soji, 
Halad and Upanayanam and to the cloths 
to be purchased. Soji is the first ceremony 
in the marriage. (See evidence of Pillu 
Pai marked Ex. A-2). These two entries 
show that the Upanayanam was part of 
the marriage ceremony. It ig, pointed out 
that Ramachandra Soorve deposed in O. S. 
No. 8 of 1866 that the parties were Sudras 
as appears from the judgment of Mr. 
Davidson—Exhibit D-93 and that these 
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accounts were not filed in that suit. The 
Sub-Judge has not disregarded these 
documents which are produced by the Re- 
ceiver as not genuine, andI do not think 
I can hold they are not genuine. Exhibits 
A-220, A-431 are entries in an account of 
the year 1834 relating to the Upanayanam 
of Pratap Rudra Mana ao Ingle, the 
sister's sou of Sivajiand the natural grand- 
father of lst and 2nd defendants. Exhibit 
A-431 is an account of the year 1856 relat- 
ing to the Upanayanams of two other 
nephews of the late Raja. As both Exs. A-431 
and 432 refer to Soji or the ceremony con- 
nected with marriage, it is clear that the 
Upanayanam was part of the marriage 
ceremony. Ingle also stated he was a Sudra 
—see Ex. D-93. There are no accounts to 
show that Upanayanam was performed to 
Sivaji Maharaja the last of the Rajas, though 
it is alleged that the ceremony was per- 
formed along with his marriage. It appears ` 
from the evidence that Serfoji went to 
Benares in 1822 and on his return from 
Benares, he was desirous of raising himself 
in the social scale and that he got Upana- 
yanam performed to himself though he was 
over 50 years old at the time with consider- 
able difficulty not unaccompanied by some 
pressure (see the judgment Ex. D-93). 
Exhibits A-176, A-220 and A-431 probably 
relate to the ceremony performed before 
marriage and as part of the marriage cere- 
mony. As castes not twice-born (or Dvijas) 
put on the same thread known as Alankara 
Poonool before the marriage ceremony as 
a matter of no religious significance, I do 
not think much importance can be attached 
to these instances. It may also be that 
Serfoji in his newly awakened desire for 
a higher social status by his visit to Benares 
wanted to imitate the twice-born and per- 
formed Upanayanam ceremony at the time 
ofthe marriage of his nephew. 

As regards Upanayanams performed 
after the death of Sivajiin 1855, the evi- 
dence of the performance of Upanayanam 
is, as the Subordinate Judge remarks in 
para. 1514 of his judgment, equally unsatise 
factory. 

Though the Upanayanam is a-very im- 
portant ceremony lasting for 4 days in 
which large amounts are spent by the well- 
to-do, the evideuce is that after the Raja's 
death the Upanayanams which were per- 
formed to the relations of thé Raja were 
finished without any of the. usual pomp 
attending such ceremony and publicity in 
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one day (the time which according to custom 
the ceremony should ‘take is 4 days) and 
that no invitations were issued for the 
ceremony. 

It isargued by Mr. Krishnaswami Ayyar 
for defendants Nos. 4 to 11 that no accounts 
were produced after the death of the Raja to 
show that Upinayanams were performed 
though minute accounts have been kept 
relating to various expenses. Taking the 
case of the father of defendants Nos. | and 
2, Rajaram, who was adopted by Kamakshi 
Bai Saheba, the senior widow of the de- 
cease 
pected to find clear evidence of Upanaya- 
nam being performed to him as he was per- 
` forming the Raja's funerals, sradh and 
other ceremonies, and all the Ranis were 
contributing handsomely for his mainten- 
ance and support. 

Three different versions are given as to 
-Rajaram’s Upanayanam having been per- 
formed. One is that it was performed at 
the time of his adoption in 1863; the 
other is that it was performed 8 years 
later in 1871 and the third is that it 
was performed at the time of his marriage 
in 1883. 

Pillu Bai Ammani (a niece of Sydamba 
Bai,- one of the Ranis) who was examined 
by the lst and 2nd defendants and whose 
evidence has been marked as Ex. A-2 states 
that Upanayanam was performed to the 
< adopted son afew days after the adoption. 
Nagayi Amma who wasa servant under 
the Ranis and whose evidence has been 
marked as Ex. A-3 states that the Barsa 
ceremony was performed 8 years after 
the adoption and that Moonje or Upana- 
yanam was performed 5 days after the Barsa. 
Naganath Pande, the lst witness for de- 
fendants No. 1 and 2, states that Upanaya- 
nam was performed at the time of his 
marriage which was in 1883. 

., The adoption accounts Exs. A-65 to 72 
of 1863, though they contain entries of 
expenses of very small sums, contain no 
entries showing that any Upanayanam was 
performed in 1863. There is nothing to 
show that Upanayanam was performed in 
1881; and the accounts of 1883 of the 
defendants’ “marriage (Exs. A-257 and- A- 
258) contain no entries'as to any -Upana- 
yanam being performed. -The lst witness 
for the Istand 2nd defendants Mr. Ghautige 


who was in the service of the lst and 2nd- 


defendants’ father states that the Ist de- 
fendant's father took possession of the 
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records of Kamakshi Bai Saheba ineludirg 
the accounts. That Kamakshi Bai Saheb 
kept detailed accounts is clear, For ex- 
ample Ex. A-407 is a detailed account kept 
by Kamakshi Bai Saheba from 1862 to 1867). 
As the Upanayanam was the first important 
ceremony which would be performed to 
Rajaram after the adoption, one would ex- 
pect that there would be accounts to prove 
it. Not only are there no accounts but it 
does not appear that any invitations were 
issued for the ceremony. None of the male 
relations speak to the Upanayanam. 

For example the 26th witness for defend- 
ants Nos, Land 2 Manoha Saheb who is 64 
years old and is related to three of the 
Ranis does not speak to any Upanayanam 
having been performed at any time to 
Rajaram Ingle, the father of defendants . 
Nos, 1 and 2. He says that he was not 
invited to any Upanayanam ceremony and 
that he did not attend any Upanayanam 
ceremony. I think itis very doubtful whe- 
ther any Upanayanam ceremony was per- 
formed to Rajaram who was adopted. by 
Kamakshi Bai Saheba and the other Ranis. 

So far as the tIstand 2nd “defendants 
are concerned, there is evidence that Upa- 
nayanam was performed but the ceremony 
was finished in one day although usually it 
lasts 4 days. No accounts are produced 
of the expenses althougk it is said that 
large expenses were incurred by Rama- 
kumaramba Bai and Kamakshi Bai 
Saheba. . : w 

First, and 2nd defendants’ 4th witness 
Mahadaji Ganesh states that he was keep- 
ing the accounts of Ramakumaramba Bai, 
and the ist and 2nd defendants’ 26th wit- 
ness Manoba Saheba states that all the im- 
moveable properties of Ramakumaramba Bai 
passed to defendants Nos. land 2, I have 
already referred to Kamakshi Bai Saheba’s 
accounts and no explanation is offered as to 
why theaccountsof KamakshiBaiSahebaand 
Ramakumaramba Bai who are said to have 
borne the expenses of the Upanayanam 
have not been produced. . The Ist defend- 
ant admits that, though it is usual to issue 
invitations and to perform the Upanayanam 
ceremony for 4 days, it was finished in 
one day in his case. The explanation that 
Dasara was coming on and, therefore, the 
ceremony had to be curtailed is, as the 
Subordinate Judge points out, not correct. 
The father of the 1st defendant died on the 
9th September 1903 and the Ist defendant's 
Upanayanam took place within the frst 
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year. The Dasara ceremonies could not 
have been the cause of curtailing the Up- 
anayanam ceremony. It is significant that 
Sethuramaswami, the Guru or the spiritual 
preceptor of the Royal household, whose 
evidence has been marked as Ex. A-8, states 
that he was not invited for nor did he 
attend any Upanayanam ceremony in the 
palace and that he has not even heard that 
‘any such ceremony took place.. This wit- 
ness was installed as a Guru in 1888 and 
though he says that he was invited for 
marriages and performed Upadesam, no 
explanation has been given or suggested as 
to why he was not invited for such an 
-important ceremony as Upanayanam if it 
-did takeplace. According to the evidence 
of the Ist defendant the Upanayanam for 
himself and his brother took place in 1904 
when the Royal Guru or priest was 34 
. years old and fully capable of officiating 
and performing the rites.’ 
So faras Sambu Singh, the adopted son 
of the Princess and the father of the 3rd 
defendant, is concerned, he was adopted in 
1885. It was alleged that his Upanayanam 
was. performed in 1885 shortly after the 
Princess’ death and though it is proved 
‘by, 3rd defendant's 60th witness Rama- 
chandra Rao that Sakharam Saheb,’ the 
adoptive father, kept regular accounts, no 
accounts are produced to show that any 
expenses for Upanayanam were incurred. 
Third defendant's 61st witness Tha- 
thiah Saheb who is related to the 3rd de- 
fendant’s natural father says that he served 
3rd defendant's father and is now the agent 
of the 3rd defendant. He speaks of the 
-adoption and other ceremonies but does 
not say anything about any Upanayanam 
having been performed. Third defendant's 
53rd witness Subrahmanya Ayyar is the 
tutor of the 3rd defendant. He speaks to 
his knowledge of the adoption of 3rd de- 
fendant’s father and says that he does not 
know that the 3rd defendant’s Upanayanam 
“was performed, and that though he. was 
the tutor of the boy till Sakharam's death 
he did not receive any invitation for any 
ceremony between the adoption and‘ Sak- 
laram’s death and that he never heard of 
any ceremony having taken place. One 
would expect that, if Upanayanam was per- 
formed, the tutor would have recsived in- 
yilation for so important a eeremony. 

bo far asthe 3rd defendant is concern- 
ed, it is alleged that his Upanayanam took 
place in 191 after the death of his adoptive 
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father Sambu Singh. Although the account 
books (Ex. B series) of 1891 are produced 
to prove his adoption and minute expenses 
of even Re. 0-1-6 are entered in the ac- 
counts there is no entry showing that, any 
Upanavanam was performed in the accounts 
produced. The oral evidence as to when 
the Upanayanam took place is contradictory. 

In a previous litigation 0.8. No, 41 of 
1903 to whichthe 3rd defendant was aparty 
and where his adoption was in question, 
it appears from ‘the deposition ofone Ragoba 
Appa whose evidence has been marked as 
Ex. B-18 that the sacred thread ceremony 
or Upanayanam was not performed, at the 
time of the adoption of the 3rd defendant 
but that it was put on at the time of the 
marriage which was in 1897 or 1898. Bapu 
Rao Lambay whose evidence has been mark- 
ed as Ex. B-20 in this case states that the 
3rd defendant was invested with the sacred 
thread at the time of marriage. Third de- 
fendant’s 66th witness Anantha Chari 
states that the 3rd defendant put on the 
sacra l thread at the Samavarthanam cère- 
mony which immediatelyiprecedes a marri- 
age. Third defendant's 67th witness 
Saheb Rao Jathow states that the Upanaya- 
nam took place after the adoption and that 
the marriage ceremony took place after 
that. He suggests that the Upanayanam 
was in 1891. Third defendant's 60th wit- 
ness Ramachandra Rao states that the 
Upanayanam of the 8rd defendant was 
performed.a month after the funerals of 
Sambu Singh were 
Third defendant's 69th witness Yeswant 
Rao Saheb who is the nephew of Chim- 
mamba Bai Saheba, one of the Ranis, and 
who is also related to 3rd defendant's 
natural father states that the 3rd defend- 
dant’s Upanayanam was about 2 months 
after Sambu Singh’s funerals in 1891 and 
that he -wore no sacred thread at the time 
of the death of Simbu Singh, the adoptive 
father. He states that no letters of invita- 
tion were sent to the relations for the 3rd 
defendant’s Upanayanam and that he did 


. nob even get an oral message, -He says 


that he went as usual in the evening to the 
3rd defendant's house and finding the sacred 


. thread on the 3rd defendant's neck he asked 


him wnat the matter was,” that Sakharam, 
his adoptive grandfather, replied that 3rd 
defendant's Upanayanam or the investiture 
of sacred thread was performed that day 
and was finished that day and that he, the 
witness, took it that it was due to mourning 


‘over 1. e., in 189l.. 
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being observed, It is impossible to believe 
that the death of his adoptive father two 
months previously would have had anything 
to do with the non-issue of invitations as 
invitations are invariably issued to rela- 
tions even though Upanayanam is perform- 
ed shortly after the death of the father 
or mother of the boy. It is significant that 
3rd defendant's 65th witness Kannusami 
Sastrigal who is the priest of the 3rd defend- 
ant from 1901 was not asked anything 
about the Upanayanam of the 3rd defend- 
ant. First and 2nd defendants’ 49th wit- 
ness Krishna Rao states that defendants 
Nos. 1,2 and 3 and the members of the 
Mohitai family used to.invite him for festivi- 
ties and thathereceived no invitation for any 
Upanayanam in the palace from those from 
whom he used to receive invitations. This 
‘witness is 58 years old and has been em- 
ployed in the palace with some break from 
1894. The 2ist defendant Hari Saheb 
Mohitai who was examined as the 46th 
witness for defendants Nos. 2 and 2 and 

-who is one ofthe descendants of one of 
-the sisters of the Raja states that his 
Upanayanam was’ performed during his 
-father’s time but that his brothers Upana- 
` yanam was performed 24 or 25 years ago by 
the Ranis Dipamba Bai, Ramakumaramba 
Bai and. Kamakshi Bai Saheba; but no ac- 
counts are produced to show that any Upana- 
yanam was performed. In his memorial 
to the Government marked as Ex. A-194 
he speaks to Barsa, marriage, ceremonies 
and funeral rites as the important cere- 
monies to be performed even by poverty- 
stricken Hindus and to the expenses. of 
those ceremonies but does not refer to 
-Upanayanam as one of the ceremonies 
which entail expenses to the family and the 
explanation as to why he did not refer to 
it in his memorial is that it will be less 
costly than the Barsa or marriage or funeral 
ceremony, a statement which is not correct 
as the accounts do not show and no witness 
says that Barsa ceremony costs anything 
like the amount spent for the Upanayanam 
ceremony. The 22nd defendant, his brother, 
and 18th and 19th defendants have not been 
examined. Eleventh witness is the here- 
ditary Poojari in the family and he says 
that he does not know of any Upanayanam 
in the house of defendants Nos. 18 to 22. 
The 23rd defendant though he was present 
at the trial (see judgment para. 1508) 
has not examined himself. I have dealt in 
detail with Upanayanam, because it is 
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admitted on all hands that it is the cere- 

mony which differentiates the three higher 

classes, namely, the Brahman, the Kshat- 

riya and the Vaisya, from the Sudra. It 

appears from the evidence, and it is not 

disputed before. us, that several lower 

orders who, according to Sastras, would not 

be entitled to wear sacred thread have been 

putting on the sacred thread and going 

through aceremony like the Upanayanam 

ceremony of the three higher classes with a 

view of raising their status. In the District 

Manual it is stated that all Mahrattas, | 
higher and lower, wear the sacred’ thread | 
(pages 173 and 175), and the evidence 

adduced shows that classes who are admit- 

tedly Sudras, like blacksmiths and gold- 

smiths, wear the sacred thread (for example, 

see the evidence of Sitarama Dikshadar, 

D. W. No. 43). In Jogendro Bhupati v. 

Nittyanund Man Singh (88) which was 

affirmed on appeal by the Privy Council in 

Jogendro Bhupati Hurrochundra Mahapatra 

v. Nittyanand Man Singh (89), it was pointed , 
out that wearing the sacred thread, though 

worthy of notice, is by no means conclusive 

on the question of caste. Garth, C. J., ob- 

served : 

“But it is contended that the fact of 
Jogendro being invested with the sacred 
thread tends to show that the Sukanda Rajas. 
aswell as the Panikota Rajas belonged tothe 
Kshatriya caste. We think that this circum- 
stance, although well worthy of notice, is by 
no means conclusive upon the point. No 
doubt the Rajas of Sukanda, like other 
Rajas of Kuttuk, endeavoured to assume 
the rank of true Kshatriyas, but whether 
they were so in fact is more than doubt- 


The Chief Justice also lays great stress 
‘on the fact that the Ranis stated in the 
written statement that they were Sudras. 
I shall refer to the statement of the Ranis 
in this: case that they were Sudras, later 


on. : 

This would not make them twice-born or 
raise their status from Sudraship to any- 
thing higher. There can be little doubt 
that, so far as the first three twice-born 
classes are concerned, Upanayanam is re- 
gularly performed. It is an important cere- 
mony which is invariably performed with a 
certain degree of pomp and publicity, 


499 11 O. 702; ‘lo Ind. Jur. 144; 5 Ind. Dee. (x. s.) 
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Where in cases of controversy as to whether 
.a person belongs to the twice-born class or 
to the Sudra class, it is shown that Upana- 
yanam ceremony was not performed, it is 
a very important piece of evidence to show 
that the person belongs to the Sudra caste 
and not to the higher caste, though. the 
converse case of the non-performance of 
Upanayanam by the twice-born would not 
necessarily show that the person not per- 
forming it belongs to the lower class. 


It was argued that the mere non-perform- 
ance of Upanayanam would not, in the case 
of the higher classes, necessarily reduce 

“the person to the level of a Sudra. 
may be so only where it is proved that the 
person giving upjthe ceremony belonged 
to the higher class. So far as the cere- 
monies that are essential to give persons 
the status of twice-born are concerned, they 
are fixed by the Smritis. Where the 
question is as to the caste of a particular 
person, the performance of the essential 
rites required by the Shastras assumes im- 
portance in fixing thecaste. I have gone 
through the evidence relating to the Tanjore 
branch of the family and I do not think the 
evidence shows that Upanayanam was per- 
formed to any of the Kings until we come to 

. Serfoji, the adoptive father of the last Raja, 
. and that from that period the evidence is 
by no means satisfactory as to the perform- 
ance of the Upanayanam in the case of the 
adopted son and the near relations of the 
deceased Raja. 


In cases of Sudras*for whom Upanayanam 
ceremony is not prescribed, there is the 
practice of putting on the sacred thread at 
the time of the marriage or funeral cere- 
monies. This is called the alankara 
poonool or loukika poonool (or the orna- 
mental sacred thread) and is merely an 
imitation of the higher classes involving no 
religious consequence—not being prescrib- 
ed by any of the Smritis. The fact that, 
in the instances of any reference to the 
Upanayanam in the account, it is part of the 
marriage ceremony and the fact that a very 
small sum is spent shows that the ceremony 
was more in the nature’of putting on an 
alankara poonool or loukika poonool. The 
whole evidence as to Upanayanam is dis- 
cussed in paras, 1484 to 1526 of the judg- 
ment. Ido not think the “evidence shows 
that the Mahrattas in Tanjore have the 
Upanayanain performed with the rites pre- 
scribed for the twice-born classes, 
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Closely connected with the Upanayanam 
ceremony is the Gayatri Upadesa or the 
teaching of the sacred verse in the Vedas 
called Gayatri. Itis the teaching of the 
Gayatri mantra at the Upanayanam that 
really confers on the Brahman, the Kshat- 
riya or the Vaisya the status of a twice- 
born. The Gayatri mantra is a mantra 
from the Rig Veda. According to the 
Asvalayana Grihya Sutra, the Gayatri for 
the Brahman is also the Gayatri mantra for 
the Kshatriya. Asan alternative, in,some 
of the Grihya Sudras two other Vedic verses 
are prescribed for Kshatriyas, one beginning 
with tam savitah and the other with deva 
savithuhu. There is no Gayatri mantra for 
Sudras. The Brahman Gayatri is one of 
the most sacred verses of the Rig Veda 
which, when translated, runs as follows :— 

“Tet us meditate on the sacred light of 
that divine Sun that it may illuminate our’ 
minds,” 

I have already referred to the texts 


. wherein: Vedic mantras are prescribed only 


forthe three higher or twice-born classes 
and prohibited for the Sudras. In case of 
Sudras, rituals had to be performed without 
the recitation of sacred mantras. In course 
of time it was felt that, so far as the Sudras 
were concerned, though Vedic mantras were 
forbidden, there should be some substitute 
and the Puranas, which, although looked 
upon with reverence by the mass of Hindus, 
yanked below the Vedas in point of sacred- 
ness, were resorted to for the purpose of 
supplying the mantras to be recited for cere- 
monies among Sudras and Vedic ritual 
was confined to the three higher classes, 
while the Puranic ritual was confined to the 
Sudras. It was thought that, just as the 
Gayatri mantra was the hall-mark of the 
three superior classes, the Sudras should 
have some mantraof their own and the 
first verse in Devi Bhaghavatham, one of 
the Puranas, was selected as the mantra 
which the Sudras ought to use. That’ sloka 
begins Sarva Chayithanya Roopanam and 
may be translated thus :— f 
“ I meditate on the beginningless Vidya 
which is of the nature of all consciousness, 
May She stimulate our intelligence to the 
realization of that (the Supreme Being).” 
The evidence in this case is conflicting 
both as to the caste ofthe parties, whether 
the rituals were Vedic or Puranic and whe- 
ther the mantra taught was the Gayatri or 
the sloka from the Devi Bhaghavatham, 
Each side has adduced evidence, Those 
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called for defendants Nos.4 to 11 want to 
-make out that the parties are Sudras, that 
the rituals were Puranic and that the 
Gayatri which was taught to the members 
of the Royal family: was not the Vedic 
Gayatri which is imparted to the members 
of the three higher classes. The other de- 
fendants want to make out that the parties 
are Kshatriyas and that the ritual was the 
ritual of the twice-born classes. In estimat- 
ing the value of the evidence given, it has 
to be borne in mind that during the time 
of Sivaji, the last Prince, and Sivaji’s father, 
attempts were made to adopt the rituals of 
the twice-born classes; but themere perform- 
ance of ceremonies which are performed 
by the twice-born classes would not as is 
conceded on all hands elevate the Sudras or 
the fourth class to the status of the twice- 
. born class, though where the caste of a 
family is doubtful and its origin cannot be 
traced, the performance of - Vedic or 
Puranic rituals without any objection- for a 
long series of years‘will be important evi- 
dence as to the caste. 

It is also usual for persons who want to 
establish a higher status to come forward 
and say that in their domestic rituals, they 
have been following the rituals prescribed 
for the twice-born classes. This is purely a 
domestic concern which it is difficult to 
- test by any outside evidence. We have to 
see how far statements made by those 
Witnesses are supported by documentary 
evidence in sofar asthe documents pro- 
duced throw light on the rituals followed. 
For example, if the parties say that they 
were performing Upanayanam as the twice- 
born classes, the accounts produced and 
the evidence as to whether Upanayanam 
was or was not performed in the case of 
the members of the Royal family would be 
important as testing the statements; 
similarly the previous statements or de- 
clarations made by parties when the ques- 
tion of caste was in issue. before judicial 
tribunals. 

Of the witnesses examined, as regards 
defendants’ 33rd witness (Jagannatha Bhat 
Goswami), 38th witness for defendants 
(Rajam Bhattar), 43rd witness for defend- 
ants (Sitarama “Dikshadar), 85th witness for 
defendants (Subramania Ayyar), 86th wit- 
ness for defendants (Venkatarama Ayyar), 
88th witness for defendants (Ranganatha- 
char), 89th witness for defendants (Kan- 
nuswami Iyer) 91st witness (Sambasiva 
Sastrigal) 96th witness (Ramaswami Bastri- 
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gal), 100th witness (Vaidyanatha Desi- 
kar) and 105th witness (Josyam Kasipati 
Sastri) are” Brahman priests examined 
by defendants. Defendants’ 124th witness 
Mudraikartha Rananujam Alwar is a priest 
who officiates for the Sudras. As regards 
the other witnesses examined by the 
parties, defendants’ 10th witness is the 24th 
defendant, defendants’ 29th witness is the 
20th defendant, defendants’ 39th witness is 
the Ist defendant, defendants’ 46th witness 
is the 21st defendant, defendants’ 70th wit- 
ness is the 3rd defendant, defendants’ 84th 
witness is the 5th defendant, defendants’ 
101st witness is the 7th defendant, defend- 
ants’ 13th, 16th, 3lst, 37th and 69th wit- 
nesses are the relations of defendants Nos. 1 
to 3 and sons. Their evidence has been 
referred to in detail by the Subordinate 
Judge and as I agree with him in his con- 
clusion that the evidence does not prove 
that the parties belong to the twice-born 
class, I do not think it necessary to set out 
the evidence in detail. I agree with the 
Subordinate Judgein his observation in 
para. 1599 of his judgment that “the 
evidence merely confirms the idea of a 
pathetic but vain attempt to elevate them- 
selves in the social scale through caste.” 

In the suit the judgment in which is 
marked as Ex. E-100 a plea was raised that ` 
sword-marriage was not valid as the parties 
were Sudras, and the question of caste, 
therefore, arose for determination and the 
8th issue was whether the plaintiff and the 
lst defendant were Kshatriyas. The 
Judge having found against sword-marri- 
age, gave no findingon the 8th issue but 
witnesses were examined in that'suit as to 
the rituals. Evidence given in that suit by 
witnesses who are dead as tothe caste of 
the Royal family of Tanjore was filed. 
Where the question is as to the caste of a 
family, evidence given by relations or family 
priests as to rituals observed is, I think, 
relevant when the same issue arises in 
subsequent suits, where the witnesses are 
dead. The 2nd witness for defendant in 
O. S. No. 5 of 1899 Kuppusami Sirke Rao 
Saheb who is a relation of the Royal family - 
states hisdeposition which has been marked 
as Ex. D-215 that the Gayatri mantra which 
the priests of that family repeat is the 
Puranic verse beginning with Sarva Chayi- 
thanya Roopanam, etc, already referred to 
which he says was taught to him when his 
Upanayanam was performed. The 4th 
witness for defendant in O. 8. No, 5 of 1899 
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Saminatha Bhat who isa hereditary priest 
in the palace states in his deposition which. 
has been marked as Ex. D16 that the 
Gayatri mantram taught to the members of 
the Royal family was different from that 
taught to Brahmans and was the same as 
that which is repeated. by the 2nd wit- 
_ ness (whose evidence has been marked as 
Ex. D-215), namely, Sarva Chayithanya 
- Roopanam etc. Defendants’ 105th witness 
Josyam Kasipati Sastrigal who is an astro- 
loger and priest states that Kshatriya 
Gayatri is different from Brahman Gayatri 
that the Brahman Gayatri is a Tatsa 
Vithuhu, etc.,and Kshatriya Gayatri is 
Deva Savithuhu, etc., and that the mantra 
used for Kshatriyas is a mixture of Veda 
and Purana. But his evidence is contra- 
dictory and is not supported by any of 
the Grihya Sutras where there is no Gayatri 
referred to which begins with Deva Savi- 
thuhu. Defendant’s 33rd witness Jagan- 
natha Bhat Goswami is the hereditary 
priest of the Royal family and refers to 
Pranayanam and states that this mantram 
is of less sanctity than Gayatri but that the 
lst defendant who claims to be a Kshatriya 
should not pronounce it. This was a very 
damaging admission, because if a person 
could pronounce Gayatri mantram accord- 
ing to Brahman rites, he could a fortiori 
recite Pranayanam. This statement was 
made by him on the 4th October 1916 
when he was re-called and cross-examined 
by defendants Nos. 4 to 11. ‘On the 9th of 
October 1916 he was re-called and in the 
course of cross-examination by the 15th de- 
fendant, who on this point had the same 


interest as the Ist and 2nd defendants, he’ 


said he made a mistake when he said that 
the Ist and 2nd defendants had no author- 
ity to do Pranayanam. In the course of 
cross-examination by defendants Nos. 4 to 
11, he gives no reason for omitting to men- 
tion about Pranayanam on the day when he 
was asked about Gayatri and, states that he 
learnt about his mistake when he referred 
to his Prayoga vidhi and that he expected 
further cross-examination and, therefore, 
looked up his book. Though jin one por- 
tion of the cross-examination by defendants 
Nos. 4 to 11 he stated that Pranayanam 
mantra was less sacred than Gayatri, he 
stated in another portien of the cross- 
examination that both arg equally sacred 
and that, ifa man was disentitled to pro- 
nounce Pranayamam, he would be disentitl- 
ed to pronounce Gayatri. Mahadev Samiji. 
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the 73rd witness, called for the 3rd defend- 
ant says that the mantra recited in the case 
of sradhs in Ingle’s Palace (i. e., the resid- 
ence of the Ist and 2nd defendants’ father) 
would not contain. Vedic Riks. Reference 
was made to Ex..B-147—an opinion said to 
have been given by the priest of Raja 
Serfoji in 1826 on a questign by the learned 
people attached to the palace that Vedic 
rites were performed. The Subordinate 
Judge discredits this document. It is 
significant that this opinion was required 
after Serfoji’s return from Benares and if 
the document is genuine, it was manifestly 
for supporting the claim of Kshatriya. 


There was no necessity for the palace - 


people putting the question unless there 
was opposition.- 

Reference was made to opinion No. 1 
annexed to Ex. A-456 which isa declaration 


by Pundits who state that when Tulsaji’ 


was alive, he wanted to make an adoption 
and asked them for their opinion. It is 
stated ‘that they declared that it was lawful 
to adopt a person as his son and give ex- 
tracts from Nirnaya Sindhu and other books 
in support. In the extract from Nirnaya 
Sindhu it is stated that the son of the 
daughter or sister or aunt may be chosen 
provided it be of their own caste (i. e.) 
Kshatriyas. It is argued that this is an 
opinion of the Pundits showing that Tulsaji 
was’ Kshatriya. No question was raised 
as to the caste of the parties and this 


opinion assumes that the parties. were” 
` Kshatriyas. The question put has not been 


filed.. 

As regards Exs. A-404 and 405 there is 
considerable doubt as to their genuineness. 
It is not shown for what purpose these docu- 
ments were brought into existence, and 
they do not bear any mark fixing their 
dates. It, however, appears that they must 
have been written, if they were genuine, at 
the time of Sivaji, the last Raja as it refers 
to Serfoji as dead. Defendants’ 33rd wit- 
ness Jagannatha Bhat Goswami and de- 
fendants’ 38th witness Rajam Bhattar who 
are family priests say that they used 
Prayoga books, or books of ritual of their 
own when conducting ceremonies for the 
Raja. But these books are not produced 
and no reason is given for their non-produc- 
tion. If they were produced, they would 
have been important to show whether the 
ritual was as stated in Exs. A-404 and 405, 
I do not think much importance can be 
attached to these two exhibits. The Sub- 
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` ordinate Judge deals with this part of the 
case in paras. 1518 to 1521 of his judg- 
ment and Lagree with his remarks. 

I may in this connection refer to the 
- evidence of Saheb Rao Jathow 67th witness 
` for the 3rd defendant who calls himself a 
Kshatriya. Referring to Upanayanam, he 
states that theemantrams taught to him 
were Panchakshara mantra and Tharaka 
mantra which he says he repeats twice a 
day, that except these two there was no 
Upadesam of any other mantram and that 
he does no other Japam. So that according 
to this witness, there was no Gayatri munt- 
ram tatght to him at his Upanayanam cere- 
‘mony. ‘The evidence is by no means clear 
‘that the members of the Tanjore family or 
the Mahrattas of Tanjore had the Gayatri 
mantram prescribed in the Grihya Sutras 
for the three twice-born classes taught to 
them at such of the Upanayanam ceremonies 
as have been proved to be performed to 
the members, 

It was argued that the Mahrattas have 
got gotras connecting them with Rishis 
and that this is one indication of their 
being one of the twice-born classes, The 
mere fact of having a gotra would not 
settle the question as many Sudra families 
have gotras—some Rishi gótras and some 
non-Rishi gotras. One important thing 
connected with gotra is pravara, and gotra 
and pravara go together. Almost all the 
„witnesses who say that the defendants are 
Kshatriyas are unable to give their pravara. 
So far as the Sudras are concerned, though 
they have gotras, there is no question of any 


pravara. Defendants’ 103rd witness San- - 
‘kara Rao, who isa Mahratta Sudra, states: 


that he wears a sacred thread and that his 
gotra is Kapila Rishi gotra. Defendants’ 
u9th witness Kannuswami Ayyar, who is a 
priest, states that, among Sudras, Nayadus 
and Chetties have got gotrams. 


There is one other very important point 
which shows that the parties are Sudras. 
It is admitted that, so far as the twice-born 
classes are concerned, marriages between 
members o theo same gotra and pravara are 
absolutely forbidden, and, if performed, 
would be invalid; among Sudras this rule 
does not apply. (See Mayne’s Hindu Law, 
paras. 86 and 87, pages i03 to 105.) 
The evidence in this case is that, among 
Mahrattas, marriages are contracted be- 
tween members of the same gotra. Manoba 


Saheb, the 26th witness for defendants 
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Nos. 1 and 2, who is a close relation of the 
Ranis, states that Mahrattas marry in the 
same gotras and admits thatitisa delibe- 
rate overriding of the Shastras. The 3rd 
defendant in his evidence states that his 
adoptive father belongs to Vasishta gotra 
and his natural father to Jabalsa gotra. : 
He admits that the gotra of his mother - 
before marriage was also Vasishta; so that 
his adoptive father would have married’ 
a girl of the same gotra. The 7th de- 
fendant in his evidence gives instances of 
marriages between members of the same 
gotra, namely, Athri gotra and Vasishta 
gotra. An attempt was made at the exami- 
nation of the defendants’ Ist witness Mr. 
Ghautige to explain the :sagotra marriages by 
stating that the girl was given in adoption 
before the marriage. The question was put 
to him in re-examination in a leading form 
and he gave the answer. Thereis nothing 
in Hindu Law which sanctions a girl being 
given in adoption; and the evidence of this 
witness has not been followed up by the 
other witnesses by giving instances of adop- 
tion. It should be remembered that, as in 
the case of marriages, the prohibition of 
sagotra would apply to the gotra of both 
the natural and adoptive fathers; so that 
mere adoption would not take away the 
prohibition even assuming the girl was 
givenin adoption, A man cannot marry his 
sister's or brothers daughter by resorting 
to an adoption with another family. The 
fact that sagotra marriages exist among 
Mahrattas and among the members of the 
Royal family strongly probabilizes the view 
that the parties are Sudras, and that as such - 
prohibition does not apply to Sudras, 
sagotra marriages have taken place, 

The next point is about the funeral cere- 
monies. In regard to sradhs, the offerings 
to the ancestors called pinda consists in the 
case of Kshatriyas, of cooked rice balls or 
pindas, while in the case of Sudras cooked 
rice is not used but only flour. So far as 
the accounts relating to sradhs go, they all 
show that the pindas offered were made of 
No document 
was referred to in the course of the argu- | 
ment which shows that cooked rice pindas 
were offered. The Suhordinate Judge deals 


‘with this portion of the case in paras. 


1470 to 1475 of bis judgment. Having re- 
gard to the accounts which give minute 
details as to the quantity of flour purchased 
and used, the evidence of the witnesses 


‘called to show that at sradhs rice pindas 
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were offered is, in my opinion, not true. 
Another important point in the ceremony 
is the performance of the homam or the 
giving of oblations in the sacred fire that 
is: lighted. According to. Smritis, the 
Kshatriyas are entitled to have the homam 
performed at sradhs and if sradhs are per- 
formed according to Vedic rites, homam is 
indispensable. The 2lst defendant Hari 
Saheb Mohitai, who examined himself as 
the 46th witness for defendants Nos. l 
and 2 and whoclaims to be a Kshatriya, 
states that no homam was performed at the 
sradhs performed by him. Yeswant Rao 
Saheb, 69th witness for defendants, who is 
related to the Ranis, states that he does not 
do homam in performing Brahmayagnyam 
at sradhs, The witnesses called by defend- 
ants Nos. 4 toll, whose case is that the 
parties are Sudras, state that no homam 
was performed. As regards inter-marriages 
there is reliable evidence to show that the 
. descendants of Sivaji contracted alliances 
with the families of Sindia and Holkar, who 
are Sudras. (Sir John Malcolm's Central 
India, pages 116 and 142.) The Subordi- 
nate Judge refers to the marriages in para. 
1382 of his judgment. It is also proved 
that Sudra cooks were employed in the 
Tanjore Royal Palace and having regard to 
the well-known fact that none of the three 
twice-born classes would take food pre- 
pared by Sudra cooks, this circumstance 
is alsoa strong piece of evidence as to the 
caste of the parties. 

Turning to the judicial proceedings and 
to statements of parties made therein, we 
find that in the suit filed by Kamakshi Bai 
Saheba against the Secretary of State, 
Kamakshi Bai Saheba alleged that the 
parties were Sudras and this was admitted 
by all parties and it is so stated in the judg- 
ment ofthe Supreme Court. 

Exhibit D-159 is the bill filed by Kam- 
akshi Bai Saheba against the Secretary of 
State. Subsequent to the filing of the bill 
it was amended by making all the other 15 
Ranis as parties defendants. Paragraph 2 
of the bill states that “the said Sivaji was 
in his lifetime a Hindu of the Sudra caste.” 


In an affidavit filed by Kamakshi Bai Saheba. 


Ex. D-160, the same statement is made. 
In para. 23 of the answer filed by the 


Hast India Company they state “defendants 
admit thatthe said Sivafi was in his life- 
time a Hindu of the Sudra caste’. Inter- 
rogatories were administered and Ex. D-161 
(a) is the interrogatory administered to the 
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East India Company and they were asked 
whether Sivaji was not in his lifetimee a 
Hindu of the Sudra caste and the answer 
was in the affirmative. None of the other 
Ranis who were impleaded filed any affi- 
davits or written statements or questioned 
the fact that the parties were Sudras ; and 
in the judgment of the Supreme Court in 
the suit, the learned Chief Justice states 
“Iam also satistied on the evidence that the 
late Raja Sivaji a Hindu of the Sudra caste 
was not a member of an undivided family”. 
No satisfactory explanation is suggested as 
to why so soon after the death of Sivaji the 
statement should be made in the bill that 
the parties were Sudras. It is suggested 
that Kamakshi Bai Saheba being the sister's 
daughter of Sivaji apprehended that her 
marriage may be declared invalid if the 
parties were twice-born classes and that 
she consequently alleged that the parties 
were Sudras in order to get over any. pos- 
sible objection. It is difficult to accept this 
explanation. She had been married to 
Sivaji for over 30 years before his death 
and there was no suggestion anywhere 
that the marriage was invalid. Sydamba 
Bai Saheba who was a Rani 
deceased Sivaji was the mother of the two 
Princesses and was also the sister's daughter 
of Sivaji. Noneof the parties in the palace 
were interested in denying the validity of 
the marriages contracted by Sivaji with his 
sister's daughters. It is difficult to see how 
assuming that there was any doubt as to the 
marriages, an allegation in the Bill would 
have helped Kamakshi Bai Saheba. Till 
then in none of the proceedings of the Go- 
vernment or elsewhere was any doubt raised 
as to the legality of the marriage. She 
was on all hands admitted to be the legal- 
ly married wife of Sivaji, and the two Prin- 
cesses were acknowledged to be legitimate 
children of a valid marriage. She was act- 
ing under the advice of Mr. Norton and 
we do not find any suggestion made by 
any ofher legal advisers that any doubt 
was likely to be cast on her rights owing 
to her marriage. As a matter of fact 
marriage with one’s sister’s -daughter has 
been customary in Southern India and has 
never been declared illegal so far as the 
Madras Presidency is concerned. It is not 
likely that Kamakshi Bai Saheba would 
have had any apprehension that the 
validity of her marriage was likely to be 
questioned. Itis still more unlikely that 
if there was any ground for believing that 
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the parties were Kshatriyas and that the 
marriages of Kamakshi Bai: Saheba and 
Sydamba Bai Saheba were, therefore, in- 
valid, the East India Company which had 
competent legal advisers and a Resident 
on the spot who was acquainted with the 
' affairs of the Tanjore Raj and who was 
giving instructions for the preparation of 


the answer to the bill would not have taken . 


objection that the suit was invalid as the 
plaintiff was not the legally married wife. 
The other Ranis who were not the sister's 
daughters of the Raja would also have taken 
the objection because that would exclude 
Kamakshi Bai Saheba who was the eldest 
widow who claimed to be put in possession 
of allthe properties and who was put in 
possession to the exclusion of the other 
widows. Another explanation suggested is 
that Kamakshi Bai Saheba wanted to make 
out that the deceased Raja had adopted 
his sister's son Rajaram Ingle and that she 
wanted to state the parties were Sudras 
because admittedly no datta homam cere- 
mony had been performed which would 
have been necessary ifthe parties belonged 
to the twice-born class. It is clear, that 
when she filed the bill on the 1&th of 
November 1856, she never wanted to ‘set 
up the claim of the adopted son who would 
have divested her. The Will makes abso- 
lutely no reference to the existence of any 
adopted son or any person who in law at 
that time could set up the claim that he 
was an adopted son. It appears from para. 
3 of Ex. D-35 letter from the Resi- 
dent to the Government of Madras, dated 
the 9th September 1256, that Kamakshi 
Bai Saheba was then opposing the Queen 
mother and the members of her party who 
wanted to set up the adoption of Rajaram 
Ingle by the late Raja and that she was 
trying to set up the claims of the Princess 
her sister's daughter. It also appears from 
-para. 8 of the Ex. A-293 letter from the 
Resident to Mr. Norton, dated the 20th 
of September 1856, that Kamakshi Bai 
Saheba and eight of her co-widows denied 
that the Raja had made any adoption. It 
is no doubt true that Kamakshi Bai Saheba 


_ in 1863, long after the bill was filed and, 


shortly after the property was given to her 
under the grant* Mx. A-46, adopted Raja- 
ram Ingle, but that would not explain her 
attitude in 1856 when the Bill was filed. 
The very filing of the Bill by Kamakshi 
Bai Saheba claiming to be the widow and 
heir of her deceased Raja negatives any 


MAHARAJA OF KOLHAPUR V. SUNDARAM IYER. 


(93 I. O. 1926} 


adoption having been made by the Raja 
and the statement that the parties were 
Sudras cannot, have, therefore, been made 
with any intention of setting up at a sub- 
sequent stage of the proceedings a claim 
on the ground that the Raja had made an 
adoption, no datta homam ceremony being 
necessary as the parties were Sudras. 

The next important judicial proceeding 
ig the judgment in Original Suit No. 8 of 
1866, on the file of the Civil Court, Tanjore. 
It was admitted at the hearing,that the par- 
ties to that litigation were members of the 
Tanjore Royal family. ‘The plaintiff in that 
suit claimed to be the adopted son of the 
last male-holder of the properties and the 
ist and 2nd defendants were the widows. 
One of the pleas raised was that the adop- 
tion was illegal and invalid because the 
plaintiff was the sister's son of the deceas- 
ed Raja and the family belonged to the 
_ Kshatriya caste and the question of caste 

of the parties, therefore, became important. 
. Though the adoptionof sister's son has sub- 
sequently been held to be valid in Southern 

India, it was contended in 1866 that the 

adoption was invalid unless the parties were 

Sudras. The depositions of witnesses are 

not available as the records have, under the 

Civil Rules of Practice, been destroyed. 

But the judgment has been filed as Ex. D- 

93. Thesuit was contesed, and all the par- 

ties were represented by Counsel ‘through- 

out the trial. In dealing with the caste of 

a particular family, I think the evidence 

given in litigations between membersof that 

family which raise thé question of caste 
and decisions of Courts as regards the caste 
of the family are relevant. If the judgment 
is evidence, the recital in the judgment of 
the evidence of the witnesses: is also re- 
. levant especially when the original deposi- 
tions have been destroyed under the rules 
of Court. Mr. Davidson, the learned Judge, 
in his judgment, Ex. D-93, deals exhaustive- 
ly with the evidence adduced in that case 

and holds that it was proved ` beyond all . 

shadow ofdoubtthat the parties were Sudras, 

It is clear from the judgment that evidence 

was letin by the parties as to the caste 

of the Royal family of Tanjore as that ques- 
_ tion was important ‘to determine the caste 
of the relations of the Royal family, both 
the plaintiffs and the defendants being re- 
lated to the Royal family. In para, 21 the 
learned Judge finds on the evidence that 
Serfoji, the tather of Sivaji, the last ruler, 
: got Upanayanam performed to him wit} 


aa 
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considerable difficulty when he was upwards 
of 50 years and a grandfather and that 
Sivaji got Upanayanam performed to him 
when he was upwards of 22 years and that 
Serfoji's act would not raise him to a higher 
caste, The learned Judge says that all the 
witnesses for the plaintiff and many for the 
defendants including two grandsons and 
other near relatives of Serfoji, one and all 
distinctly state that Serfoji, Sivaji, they 
themselves, Kanoji the plaintiff, defend- 
ants and all relations were, and are, empha- 
tically of the Sudra caste and that, although 
Mahratta Sudras, they have their food 
cooked by tamil Sudras, eat in the pre- 
sence of tamil Sudras, have their water 
for drinking and ablution purposes brought 
by tamil Sudras. This judgmentis import- 
ant as showing that in 1866, i.e., 10 years 
after Kamakshi Bai’s suit against the Sec- 
retary of State, an attempt made to show 
that the members of the Royal family were 
Kshatriyas failed and that the evidence cf 
the close relations of the Royal family re- 
ferred to by the Civil Judge in his judg- 
ment was that the parties were Sudras. In 
Ex. A-74, a memorial, dated the 2nd July 
1863, from Kamakshi Bai Saheba to the 
Government of Madras requesting the Gov- 
ernment to recognize the father of the Ist 
and 2nd defendants as the adopted son 
‘of the Raja, she states that no ceremony as 
- datta homam was necessary as the parties 
belonged to the common classes, but that 
“as from the days of the late Serfoji 
Maharaja, we do observe the same rules as 
are prescribed for higher classes,” she per- 
formed the ceremony of datta homam and 
other ceremonies on the Ist of July 1863. 
This memorial shows that in 1863 Kamakshi 
Bai admitted that the parties were Sudras 
and also stated that her father-in-law Serfoji 
began to observe the same rites as are pre- 
scribed for the.twice-born classes, and this 
accords with the view taken by Mr. Davidson 
in his judgment. Exhibit D-78 is a de- 
position by Ramakumaramba Bai Saheba 
(one of the widows of the late Raja) 
in O. S. No. 400 of 1907 on the file 
of the District Munsif of Tanjore. In the 
deposition, while giving her religion 
she has stated “Hindu Sect, Mahratta 
Sudra”. Defendants’ 94 witness, T. Dasa- 
rathi Sahib, who speaks jo this statement 
being recorded and whose father was the 
younger brother of the Rani Ramakumar- 
amba Bai Saheba, states that he was a 
party to O, &, No, 400 of 1907 and that he 
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was present when Ramakumaramba Ba 
Saheba was examined as a witness by Sirkle 
Vaman Rao who was appointed Commis- 
sioner to take her evidence as*she was a 
gosha, He states that the deposition was 
read out to her and that she signed it, In 
cross-examination he states that the deposi- 
tion was read over to her? that the Commis- 
sioner swore her in Mahratti and then ques- 
tioned her about her husband’s name and 
caste and that he remembers well that she 
said he was a Mahratta Sudra. It is clear 
from the evidence of this witness whom the 
Judge believes on this point that the state- 
ment of caste was made by Ramakumar- 
amba Bai Saheba herself; and thus there 
is no forcein the contention founded on 
the decision of their Lordships of the Privy 
Council in Maqbulan v. Ahmad Husain (90). 
There is no reason to suppose that the Com- 
missioner who was a Sirkle-and disinterest- 
ed falsely put in the description of caste. 
It has been pointed out that Ramakumar- 
amba Bai Saheba had in another document 
Ex. A-204, a deed of settlement executed by 
her on the 10th of August 1907, described 
herself as a Kshatriya. But this only shows 
that in judicial proceedings, etc., she was - 
on oath, and was not prepared to state 
that she belonged to the Kshatriya caste 
just as Kamakshi Bai Saheba when she had 
to filea duly verified Bill in a Court of 
Justice described herself asa Sudra. It is 
stated by Mr. Varadachari that there was 
no necessity to use the expression “Mahratta 
Sudra.” But as pointed out by defendants’ 
12th witness Rowji, a Sudra will say 
Sudra or Mahratta Sudraand that Sudras 
will describe themselves also as Mahrattas 
simply. There is, therefore, nothing improb- 
able in the Rani having said that she wasa |. 
Mahratta Sudra when she gave her doposi- 
tion. 

Reference was made by the 15th defend- 
ant to the judgments of the Bombay High 
Court filed as Exs. A-170 and A-171 which 
relate to litigations in Bombay. The suit . 
was by the plaintiff as the adopted son of 
his maternal-grandfather. The defendant 
in the first Court denied the factum of 
adoption, but.did not challenge its validity. 
A decree was passed ; ut before the Ap- 
pellate Court, the defendant for the first, 
time raised the question of the validity of 
adoption on the ground that the parties 
were Kshatriyas. The Appellate Court re- 


(90) 26 A. 108; BO. W. N. 241; 6 Bom, L, R. 233; 3l 
LA 38; 8 Sar, P. O, J, 588 (P. O) 


. dismissal of his suit. 
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manded the case to the Court of first in- 
stance to find the caste of the parties, and 
it was found that the parties were Sudras. 
On appeal the lower Appellate Court found 
that the parties were Kshatriyas. Then the 
matter went up to the High Court and the 


High Court remanded the suit observing - 


that the true questfon was, the class of the 
parties being ascertained, what rights and 
duties the locallaw of Ratnagiri assigned to 
them, and that it was notorious that amongst 
the Mahrattas custom has introduced some 
rules as to adoption at variance with the 
ancient law—the judgmentof the High Court 
is Hx. A-170. The matter came again 
before the lower Court on remand by the 
High Court but on remand both parties 
wanted the Judge to decide the case on the 
footing that the parties were Kshatriyas ; so 
that the person who raised the question of 
Sudraship gave up the contention and 
admitted Kshatriyaship. Probably as the 
claim was only for about Rs. 60 odd, the 
parties compromised matters and the person 
who all along claimed that the parties were 


` Sudras in the Appellate Court gave up his 


plea and wanted an adjudication on the 
‘footing’ that the parties were Kshatriyas, 
even though that adjudication involved the 
I agree with the Sub- 
ordinate Judge in thinking that this judg- 
ment isnot of much importance, as there 
was really no adjudication by the Appellate 
Court. Ishallnow deal with the question 
as to how the members of the Tanjore Royal 
family described themselves. 

The earliest document in which the Kings 
of Tanjore called themselves Kshatriyas is 
Ex. B-140 where the Royal family of Tanjore 
claim descent from the Indian Avathar Sri 
Rama of the Solar race. It refers to the 96 
families mentioned therein as belonging to 
the Kshatriya race. Between 1674 the found- 
ing of the Raj and 1803 though there were 
several grants executed, none of the Kings 
called themselves either as’ Kshatriyas or 
used the expression Kshatriyakulavathamsa 
(ornament of the Kshatriya race). In the 
previous grants the King was either called 
Mahratta or Bhonsle Kulavathamsa, 2. e., 
ornament ofthe Bhonsle race ; or the usual 


. prefix M. R. Ry. “which every well-to-do 


Indian affixed when addressing another was 
used. For example Ex. D-172 of the year 
1745 an order issued by Pratap Singh simply 
begins by saying “from M. R. Ry. Pratap 
Singhji Raja Saheb Avargal”. Exhibit D- 
171 which is also an order issued in the year 
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1809 simply says “from M. R. Ry. Tulja 
Raja Saheb Avargal.” Till we come to the 
24th Septémber 1867, the date on which Mr, 
Davidson delivered hisjudgmentin O. 6. 
No. 8 of 1866 (Ex. D-93), we do not find any 
documents excepting Ex. D-140 where the 
members of the Tanjore family described 
themselves as Kshatriyas or Kshatriyakula- 
vathamsa. Reference has been made to 
Ex. G-67, a letter written by Sivaji, the 
Raja of Tanjore in 1836, to the Raja of 
Kolhapur, where the letter is addressed as 
“Bhonsle Kulavathamsa Kshatriya”. It 
is pointed out that this letter is addressed 
as “ Bhonsle Kulavathamsa Kshatriya". It 
is pointed out that this letter does not con- 
tain the usual seals of the Raja while the 
other letters bear the seals, and that this 
document has not been proved by anybody. 
It is over 30 years old and Ido not think 
that there is any reason to suppose that the 
Raja of Kolhapur produced a fabricated 
document which, after all, is not so import- 
ant forthe purpose of his defence. All 
that this shows is, that the Tanjore Raja 
addressed the Kolhapur Rajaasa Kshatriya. 
It appears from Exs. G-201, G-202, and G- 
203 of the years 1728, 1739 and 1798 respect- 
ively that the Kolhapur Rajas unlike the 
Tanjore Rajas described themselves as 
Kshatriyakulavathamsa and in addressing 
letters to them the Tanjore Rajas must have 
adopted the designation by which the 
Kolhapur Rajas usually called themselves. 
Reference has been made to Ex. A-403 an 
inscription put upon the ‘Vennar bridge 
which is said to have béen constructed in 
the Salivahana year 1758 which corresponds 
to theHinglish year 1836 where Sivaji Maha- 
raja describes himself as one who is a 
Kshatriya King occupying the throne of the 
Chola country. Itis stated that there is no 
evidence or guarantee as to when this 
inscription was put up and that it might 
have been put up aiter questions were 
raised as to the caste and status of the 
Tanjore Rajas. But assuming that it was 
put up in 1836, this was after Serfoji went 
to Benares and began to claim Kshatriya- 
ship. A third inscription which is referred 
to is Ex, B-66 which purports to be an 
inscription on asilver howdah or elephant 
trapping ofthe year 1837. It is produced 
by the 8rd defendant. This inscription 
states that the silver ambari was given by 
Sivaji to his daughter and it runs as fol- 
lows :—“ Granted to daughter of Kshatriya- 
Kulavathamsa.s.rcccressscrsssescveeenees i There ig 
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absolutely nothing to show that this inscrip- 
tion was made in 1836 or 1837 and having 
regard to the fact that it coulé have been 
inscribed on a silver howdah at any time, I 
attach no importance to Ex. B-66. Except- 
ing Exs. G-67, A-403 and B-66, I have not 
been.referred to any document or inscrip- 
tion prior to 1867 where the members of the 
Royal family are described as Kshatriyas. 
The question, as I have already pointed out, 
was directly raised in 1866 ; and till we coma 
to the litigation’ which was commenced in 
1866 and which was decided by Mr. David- 
son on the 24th September 1867 (Ex. D-93), 
the members of the Royal family described 
themselves in documents either as Sudras or 
Mahrattas, Reference has been made to 
Exs. A-378, A-156, A-175, A-192, A-195, A- 
' 198, A-224, A-264, A-266, A-274, A-276, A- 

369, A-371, A-377, A-378, A-435, A-451, 
A-498, B-54, B-55, B-56 to B63, .B-98, 
B-105, B-109, B-120 to B-122, B-168, E- 

91, J-l, J-4 to J-6 and Kl to K-11. There 
can be no doubt that in these documents 
the parties call themselves Kshatriyas, but 
these documents are all after 1870 and after 
the judgment—Hx. D-93 [see page 193]. It 
` cannot, therefore, be said that among the 
Rajas or the members of their family, there 
has been a uniform or consistent descrip- 
tion by themselves as Kshatriyas. 

It is argued by Mr. Varadachari for the 
15th defendant that where the caste of a 
particular family is not clear from: the 
evidence, the assertion made for 200 years 
by the members of that family that they 
belong to a particular caste would be 
valuable evidence and would raise a prima 
facie presumption that they belong to the 
caste to which, they „ allege, they belong. 
As, however, in the case of the Tanjore 
Raj there has been no such uniform de- 
scription of the parties by themselves as 
Kshatriyas, I do not think any such pre- 
sumption arises. Again we have the fact 
that so far as the family of Sivaji is con- 


cerned, the claim to Kshatriyaship has, 


been denied. It was denied at the time 
of the coronation of Sivaji. It was denied 
when the members of the Kolhapur Raj 
wanted to have Vedic rites performed on 
the footing that they were Kshatriyas and 
recourse had to be had to dismiss the priests 
and resume their jagirs and otherwise 
coerce them to submission and inthe case 
of the Tanjore Raj, Serfoji, the father of 
the last Raja, had to exercise considérable 
pressure upon the priests before they would 
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perform the ceremony of investing him 
with the sacred thread on his return from 
Benares and when he was about 50 years 
old. Under these circumstances, I do not 
think that there is any ground for drawing 
a presumption from a long course of con- 
duct. The caste of Sivaji must, therefore, 
be proved like any other fact without any 
presumption that, either because he was a 
Mahratta or because the surname which his 
family bore was one which is included in 
one of the 96 clans, he should be a Kshat- 
riya. 

There was some argument at the bar as 
to the presumption to be drawn as*to the 
caste of a party when the evidence was un- 
satisfactory. The Subordinate Judge in 
his judgment, after a reference to the au- 
thorities, was of opinion that the :presump- 
tion in the absence of evidence that parties 
are of twice-born classes is that they are 
Sudras. He deals with the question in 
para. 1295 to 1302 of the judgment. I 
do not think it necessary to discuss the 
question asthere is evidence on both sides 
and there is no question of onus or pre- 
sumption. If it were necessary, I think 
that Muthusami Mudaliar v. Masilamani 
(26) approved by the Privy Council in 
Ma Yait v. Maung Chit Maung (27) and in 
Soundararajan v, Arunchalam Chetty (28) 
support the view that all Hindu castes that 
are not proved to be twice-born classes 
must be treated as Sudras. 

I am ofopinion that the evidence estab- 
lishes that the members ofsthe Tanjore 
Royal family are Sudras and not Kshatriyas, 
and I agree with the Subordinate Judge in 
his conclusion on this point. 

The next question is as to the validity 
of the adoption of Rajaram Ingle (called ` 
after his adoption Serfoji), the father of 
Ist and 2nd defendants. Itis contended 
by the Ist and 2nd defendants that their 
father was validly adopted by Kamakshi 
Bai Saheba in 1863. Their case is that 
Kamakshi Bai Saheba had, as a matter of 
fact, authority to adopt conferred upon her 
by Sivaji, that, even assuming for argu- 
ment’s sake that no express authority was 
given to her, consent to the adoption was 
given by Avu Bai Sahebays the mother of 
her deceased husband, and by the relations 
of the Raja, and that such consent would 
validate the adoption made by her and that 
in any event the parties being Mahrattas 
and governed by the lawin force in Bom- 
bay according to whicha widow has power 
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to adopt without authority from her hus- 
band or his kinsmen, the adoption by 
Kamakshi Bai Saheba would be perfectly 
valid, Though the other contesting defend- 
ants put the Ist and 2nd defendants to 
the proof of the factum of adoption by 
Kamakshi Bai Saheba and although a very 
large volume óf evidence was let in on 
this point, the factum of adoption by 
Kamakshi Bai Saheba has not been dis- 
puted before us. . 

Objection is taken to the validity of 
the adoption on the following grounds.— 
(1) that Kamakshi Bai Saheba had nọ 
authority from her husband to make the 
adoption; (2) that there was no such con- 
sent by the kinsmen or Sapindas of the 
Raja as would validate the adoption; (3) 
that the extinction of the Raj by the East 
India Company and the confiscation of the 
estate on the death of the Raja put an end 
to any power which Kamakshi Bai Saheba 
might have had to make the adoption; and 
(4) that the parties are governed by the 
Mitakshara and not the Mayukha. 

It is also argued that the claims of Raja- 
ram Ingle, the adopted son, are barred by 
limitation as his rights were denied in the 
litigation which ended in the decree of this 
Court [vide Jijoyiamba Bayi Saiba v. 
Kamaksht Bayt Saiba (2)}. 


“The Subordinate J udge has held that no 


express authority from the Raja was proved ' 


but that the consent of Avu Bai Saheba, 
Kamakshi Bai Saheba’s mother-in-law, and 
the Raja's relations in Tanjore, was suff- 
cient consent to render the adoption valid, 
that the parties are governed by the law 
in force in Bombay which empowers a 
widow to make an adoption in all cases 
except where the husband has forbidden 
it, that the act of the East India Company 
in taking possession of the Raj would not 
invalidate the adoption and that theclaims 
of defendants Nos. 1 and 2 are not barred 
by limitation. 


In order to appreciate the evidence and ' 


the case of defendants Nos. 1 and 2 that 
the Raja authorized the adoption, it is 
necessary to bear in mind certain facts. 
After making. reference to the circum- 
stances as to the probability of the Raja's 
authority to adopt, His Lordship went 
on:—] In 185% Sivaji took Rajaram Ingle, 
the youngest of the three grandsons of his 
sister from the boy's father and brought 
him up inthe palace, evidently with the 
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view of a future adoption n case he had no 
male issue by the wives he had married. 

16 has beep argued that the Raja is not 
likely to have thought of adoption because 
he had married 17 wives, The mere fact 
of such marriages did not preclude the 
possibility of his having no male issue by 
his wives, though it would be diminished 
by reason of the number of wives he 
married. As he had, however, only daugh- 
ters by a predeceased wife, there was the 
chance that any issue he may have by his 
newly wedded wives may be daughters 
and not sons and the. consequence of his 
dying without any male issue which would 
lead to the extinction of the Raj (and he 
had several examples before him from 
1840 onwards) must have greatly exercised 
his mind. As the avowed policy of the 
Government of Dalhousie was to confiscate 
principalities where the Raja died without 
male issue and as adoptions were not entire- 
ly forbidden but were : made dependent 
upon the consent by the Government, there 
is nothing improbable in the Raja attempt- 
ing to get the consent of the Government 
for the purpose of making an adoption, 
should ‘such necessity eventually arise. In 
1854 the Raja sént one Sokur Rao to Madras 
to see if permission could be obtained for 
the adoption but apparently nothing came 
out of it. There was nothing improbable 
in the Raja having in view the ultimate 
necessity of an adoption even though he be- 
lieved in the possibility of having male 
issue by the wives whom he married. The 
adoption would not in Hindu Law prevent 
any son by the Ranis getting the Raj; it 
being clear law that the aurasa son or the 
son begotten by the wife after adoption 
would inherit to the Raj, the adopted sonin 
Hindu Law getting only a smaller share in 
the private properties of the Raja. The 
adoption would not prejudice any issue that 
may be born to the Ranis but would, if he 
could manage to obtain the consent of the 
Government, prevent an escheat to the 
Crown, a circumstance which the Raja was 
in constant fear of. 

Nagayi Amma, 2nd witness for de- 
fendants Nos. 1 and 2 whose evidence has 
been marked as Ex, A-3 and Yogammbal 
6th witness for defendants Nos, 1 and 2 
whose evidence has been marked as Ex. A-7 
state that the Raja was bringing up Raja- 
ram Ingle who at the date of the death of 
the Raja was about 11 or 12 years old, In 


the memorial Ex, A-134, dated the llth 


[93 L O. 1926] 


of October 1865, which was stbmitted by 
Kamakshi Bai Saheba to the Governor of 
Madras, she states that the Raja finding 
that he had no male issue by the Ranis as 
a last measure “ had expressed his wish of 
taking in adoption, in preference to any 
other children one Rajaram Saheb, the 
third grandson of M. Sakwar Bai Ammani 
Raje Saheba who was the elder sister of 
His late Highness, and, with the consent 
of his parents (now living), he had taken a 
particular care in the welfare of that boy; 
he purposely distinguished him as such 
from the other children of his nephews; 
and he always used to take the boy with him 
in all his public excursions throughout 
Tanjore, and especially in his frequent trips 
to his devoted pagoda of worship.” In Ex. 
A-229 dated the 27th of April 1911, the 
Will ofJijamba Bai Saheba, the last sur- 
viving Rani of the Raja, the Rani while 
reviewing the past states in para.2; “As 
he was sonless in spite of his having had 
several consorts, the Maharaja had decided 
upon the adoption, as his son, of the late 
Rajaram Ingle the grandson of his dearly 
beloved sister Sakrwar Bai who was at that 
time an eligible and beautiful young boy 
of about 1l years of age and had also ex- 
pressed that desire to me and other Ranis 
on various occasions." On the llth of 
October 1855, Lord Harris, the Governor of 
Madras, paid a visit to Tanjore and there 
is evidence to show hatat that time the 
Raja introduced this boy to Lord Harris. 
The case for the Ist and 2nd defendants is 
that the object of the Raja was to introduce 
the boy with a view to get permission to 
adopt him if necessary. Minutes of the 
tour were called for to show what actually 
happened when the Raja met Lord Harris; 
but Ex. A-478 a letter, dated the 27th of 
March 1917, from the Government of Madras 
to the Ist and 2nd defendants shows that 
the Tour Minute Book of Lord Harris and 
the report of Lord Harris to the Home 
Government, No. 248 dated October 1-55, 
could not be traced. It is not disputed that 
Lord Harris did visit Tanjore on a political 
mission in 1855 and he made a report to 
the Home Government in 1855; and it is 
unfortunate that these records could not be 
traced as they would be best evidence as 
to what happened at the interview between 
Lord Harris and the Raja. Both Kamakshi 
Bai Saheba in ber memofyial Ex. A-134 
ara. 8 and Jijamba Bai Saheba in her 

ill Ex. A-229 state that, at the interview 
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Rajaram Ingle was introduced as the child 


intended for adoption, evidently from in- . 
formation which they got from the Raja. - 


The 6th witness for defendants Nos. 1 and 
2 Yogambal, whose evidence has been mark- 
ed as Ex. A-7, states that the Raja, a 


month before his death, paid a visit to . 


the Governor, that the Raja took Rajaram 
Ingle with him on that visit and that after 
that for the Dasara festival when he went 
in procession for three days he took the 
boy with him. She also states that the 
Raja had arranged for the education of 


Rajaram and that because Rajaram was.. 


fair and intelligent, the Raja had affection 
for him. There is, therefore, nothing im- 
probable in his choosing the boy for adop- 
tion if necessity compelled him to adopt. 
Mr. Norton in his diary Ex. A-286 stated, 
“it is worthy of remark that the Raja sent 
Sokur Rao to Madras to endeavour to obtain 


leave to adopta son about a year before his- 


death. This is known to the authorities 


and is important as showing that he did- 
meditate this step. Forbes himself knows- 


this officially.” Mr. Norton had frequent 
interviews with Mr. Forbes, the Resident, 
and other officials 
means of knowledge. The evidence is that 
the Raja was taken ill on the night of the 
27th of October 1855 and died on the 29th 
of October 1855, i.e., two days later. The 
report of Mr. Brooking; the Darbar Surgeon 


and has exceptional. 


to the Resident (Ex. A-219, dated the Ist. 


of November 1855), states that the Maharaja 
had for many years been subject to fits of 
vomiting, that in September before his 


death the witness remarked an alarming’ 


change in his personal appearance, that 
he, the witness, was not consulted, that as 
a result of the religious excitement and 


physical labour during the Dasara festival.. 


which took place 10 days before his death, . 


His Highness was very much prostrated, ` 


and as he had received no orders to attend. 
the palace, he was in the dark as to the. 


condition of the Raja from the termination 
of the Dasara to his fatal attack on the 
night of the 28th October 1855. He states 
that on the morning of the*29th of October 
at 4 o'clock His Highness sent for the 
Deputy Serkele who on entering the room 
was alarmed atthe state in which he found 
the Raja, that the whole of that night the 
Raja was suffering from dysentery, and in 


spite of his having passed 32 evacuations ` 


of slime and blood in a few hours accom- 
panied with excruciating abdominal pains, 
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the Raja took no medicine,and that between 
9 and 10 o'clock the Raja appeared to be 
better but that at 2 o'clock he was found 
dead. This report is important as showing 
that the Raja's health from at least Sep- 
tember was declining and that for at least 
two days before his death the Raja was 
suffering from great pain. Exhibit B-90, 


dated the 2nd November 1855, is a letter: 


from the Resident to the Government of 
Madras wherein the Resident states that 
on the 26th of October it was reported to 
him thatthe Raja after the exertions of 
the Dasara had fever but was not really so 
unwell as he was represented to be, that 
on the29th the date of the Raja's death he 
was told that the Raja was ill in the morning 
and that at 10 o'clock he was told that the 
Raja had recovered and was cheerful and 
active and dressed and performed the reli- 
gious ceremonies, and gave audience to 
his ministers, That this information could 
not be quite correctis clearfrom the re- 
port of the Darbar Surgeon as itis hardly 
ikely that the Raja would have been cheer- 
ful and active and would have dressed and 
performed the religious ceremonies as if in 
good health if he had the illness which the 
Surgeon says he had aday or two before 
his death and ifa month prior to that a 
remarkable change for the worse had taken 
place in his appearance. The evidence of 
- Nagayi Amma (Ex. A-3) and Yogammbal 
(Ex, A-7) that the mother of the Raja Avu 


Bai Saheba and his wife Kamakshi Bai. 


Saheba and others who were near were 
rather anxious on the morning of his death 
as to the Raja's health is, in my opinion, 
more probable. It is, however, clear from 
the evidence that the Raja's mental facul- 
ties were not impaired and that he was 
perfectly conscious till almost the moment 
of his death. The late Raja was greatly 
disturbed in mind as to the consequences 
which would follow, should he die without 
leaving male issue, natural or adopted. He 
had recourse to the extreme expedient of 
marrying 17 wives with the hope that at 
least one of them might give him male 
issue. Though his nuptials with several 
of the wives whom he married had taken 
place shortly after the marriage, there were 
no issue. The Raja had asan alternative 
measure taken Rajaram Ingle, his sister’s 
grandson, who according to the evidence 
wasa good-looking boy and for whom the 
Raja had great fondness and brought him 
wp in the palace with a view to adopt 
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him. His death was nota sudden death, 
when in good health, from an attack of 
cholera, apoplexy or heart disease, or any 
such sudden illness. His health was de- 
clining from September. He had fever 
after his exertions during the Dasara cele-. 
pbrations and a day or two before his death 
he passed 32 evacuations of slime and blood 
accompanied with excruciating pain. It 
seems tome that the Raja’s health must 
have caused considerable anxiety to his 
old mother Avu Bai Saheba and to his wife 
Kamakshi Bai Saheba and to those who 
were in attendance on him. It is quite 
usual in Royal Courts in India to conceal 
the illness of their sovereign as much as pcs- 
sible and in olden times we read of even 
deaths being concealed from everybody 
except the Raja’s near relations and it being 
given out thatthe Raja was in complete 
health. Whatever might have been the report 
sent to the Resident, it seems to me that the 
Raja's mother and wife could not have but 
observed symptoms which alarmed them 
especiaily after his illness the day before 
his death and there is nothing improbable 
in the question being raised as to the 
future when he was again ill on the morn- 
ing of-the day of the death. ; 


I think that, if the oral evidence be 
considered with reference to these facts, 
there is no inherent improbability in the 
Raja having authorized the adoption, should 
it come to the worst. 


The Subordinate Judge in para. 574 of 
his judgment observes: “Upon the evidence 
taken as a whole I entertain no doubt that 
the Raja intended fully to adopt a son in 
ease he bad no son by his wives, that he 
deliberately selected his sister's grandson 
Rajaram Ingle, the father of the defendants 
Nos. 1 and2, for the purpose of adoption, 
and that the reason why he did not carry 
out his latter intention was for fear of 
complications on the birth of a natural 
son.” In dealing with the evidence of the 
two witnesses Nagayi Ammaand Yogam- 
mbal whose depositions have been marked 
as Exs. A-3 and A-7 and who speak to 
what took place on the merning of the 
day the Raja died, the Subordinate Judge 
states in para. 976 of his judgment: “I 
have been influenced less by the so-called 
unreliability of the two witnesses than 
the omission to state on special occasions 
when it was not only open to but when 
it will be expected that the Ranis would 
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specify the details of the, circumstances 
when the Raja gave permission.” He con- 
siders four occasions as crucial, namely, 
those referred to in Ex. A-58 (a) of 
the year 1862, Ex. A-205 of the year 
1908, Ex. A-207 of the year 1911 and Ex. 
A-229 of the year 1911. Later on in the 
same paragraph the Subordinate Judge 
observes: “My distrust of the oral evi- 
dence is due to the inherent improbabili- 
ty of the whole story because, otherwise, 
I should find no difficulty in reconciling 
or explaining the so-called discrepancies 
and contradictions of which so much was 
made in the course of the arguments. The 
Ranis’ statements that ‘they adopted as per 
their husband's authority are not to be 
discredited altogether. It is one thing to 
sneak of the King’s wish and another thing 
his legal act”. I confess that I am not able 
to follow these statements of the Subordi- 
nate Judge. 


I shall first deal with the statements 
made by Avu Bai Saheba, the Queen mother, 
Kamakshi Bai Saheba and the other 


Ranis as to the Raja giving authority. Mr.- 


Norton in his diary Ex. A-286 under date 
August 24 says that he had a long inter- 
view with Avu Bai Saheba the Queen 
mother and some other ladies whom he 
does not specify. He states “one and all 
declare that the Raja took the boy from 
the father, and on his death-bed empowered 
his widows to perform, the ceremonies” 
(meaning ceremonies to complete the cere- 
mony of adoption), This would suggest 
that all that the Raja did was to take 
the boy from his father with a view to 
adoption and that on his death-bed em- 
powered the widows to complete the adop- 
tion ceremony. In para. 9 of her memorial 
Ex. A-134, dated the llth of October 1865, 
Kamakshi Bai Saheba states that the Raja 
expressly authorized the surviving wives to 
adopt. The Subordinate Judge in para. 
576 of hisjudgment observes “If that docu- 
ment had been in Mahratti instead of 
English I would have been disposed to 
come to analtogether different conclusion 
but a statement ofthat kind in a volumin- 
ous document extending over 27 printed 


. pages does not deserve as*much weight as 


it would otherwise have. The compilation 
of the document was obviously by one 
who had studied the facts and if he could 
have ascertained this information by en- 


quiry it would: indeed be strange that Mr, 
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Norton never noted that in his diary.” 
When the petition Ex. A-134 was ‘signed 
by Kamakshi Bai Saheba, her brother was 
instructing Mr. Norton and there is no 
reason to think that this petition was not 
duly read and explained to her before 
she signed it. The remark of the Subordi- 
nate Judge that Mr. Norton would have 
noted in his diary if any statement was 
made to him that the Rajahad given au- 
thority is incorrect as Mr. Norton in his’ 
diary distinctly says “one and all declare 
that the Raja took the boy from the 
father and on his death-bed empowered his 
widows to perform the ceremonies.” 

Great reliance has been placed on Ex. A- 
34 a letter from Mr. Norton to Kamakshi 
Bai Saheba and others, dated 18th of March 
1861, in which he encloses a copyof the 
petition which he sent to the House of 
Lords. Mr. Norton was acting under a 
power-of-attorney from the Ranis and the 
petition was'sent by him as their agent. 
In para. 15 of the petition, it is stated 
that the Raja in fact never adopted any 
son, but had often expressed his intention 
so to do and hadselected Rajaram (the son 
of the Ingle Rao Saheb, the son of Sark- 
war Bai, the daughter of Raja Serfoji and 
by Avu Bai Saheba, his still surviving 
widow) but was prévented from carrying 
his intention into execution by his sudden 
death. In para. 63 it is stated “your peti- 
tioner. Her Highness Kamakshi Bai Saheba 
while she has hitherto refrained, out of 
the respect and deference to the Royal 
authority, from performing the necessary 
ceremonies, hereby declares her willingness 
to this course because she is well aware 
of her husband’s often expressed intention 
to adopt this youth Rajaram, though death 
cut him off suddenly before he could either 
himself perform the ceremony or give 
express authority to your petitioner to 
adopt. But this is not indispensable ace 
cording tothe Mahratta Law which, unlike 
that of the general Hindu Law, permitg 
the widow to adopteven without authority 
conferred upon her by her husband”. This 
petition to the House of,Lords is as, if 
not more, voluminous, as the petition 
Ex, A-134 and was not signed or read 
over to her. If Ex. A-134 is to be re- 
jected‘on the grounds given by the Sub- 
ordinate Judge, the petition to the House 
of Lords ought also to be rejected as evi- 
dence that Kamakshi Bai had no authority. 
Exhibit A-30, dated the 20th of May 1861, 
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is:a memorial from Kamakshi Bai Saheba 
which was sent by Mr. Norton to the 
Governor-General in Council. It is signi- 
ficant that in para. 9 there is no mention 
of express authority not having been given, 
as we find in Hx A-34, This petition was 
signed by. Kamakshi Bai Saheba from the 
palace in Tanjore unlike the petition to 
the. House of Lords which was sent by 
Mr. Norton from London. Having regard 
‘to-Mr.Norton’s statement in his diary which 
I have already referred to, itis difficult to 
see whence he got the information con- 
tained in the petition he sent to the House 
of Lords that no express authority was 
conferred to adopt. Exhibits A-116 to A 
120 are.-written statements filed in 1865 by 
Deepamla BaiSaheba, Umamba Bai Saheba, 
dayantiamba Bai Saheba, Ramakumaramba 
Bai. Saheba and Yesvanthamba Bai Saheba. 
In Ex. A-116 it is alleged that the adoption 
was made in pursuance of the order of her 
husband Sivaji Maharaja ard the other 
written statements adopt the statement. In 
Ex. A-111 a letter, dated 5th July 1860, 
from Arunamba Bai Saheba, one of the 
widows, to the Government Agent, Tanjore, 
she states that the widows had full per- 
mission of the deceased Raja as regards 
adoption and in Ex. A-113 a similar state- 
ment is made by her. These statements 
are supported by Avu Bai Saheba the 
Queen mother in her letter Ex. A-112, 
dated Sth July 1860. Exhibit A-474, dated 
4th July 1860, executed by Kamakshi Bai 
Saheba and 11 other Ranis in favour of 
the. natural father of Rajaram Ingle is 
very important. It is distinctly stated by 


all the 12 Ranis that they would adopt. 


the boy “in accordance with the permission 
of the Maharaja Saheb”. The non-mention 
of authority in Ex. A-58 (a) dated 15th 
September 1862, which was an agreement 
between the Ranis inier se» about the 
management of the property to be handed 
over hy the Government is not, if regard 
be bad to Ex. A-474, of importance much 
less fatal to the viewthat authority was 


_Biven especially as cl. 10 of the Ex. A- 


58 (a) confirms thp agreement Ex. A-474 


and so must be read with the other docu- . 


ments. I.do mot think that the omission 


to refer toexpress authority in Ex. A-205° 


the memorial sent in 1908 long after the 
adoption had been made, orin Ex. A-207 
the written statement of the year 1911 or 
in Ex. A-204 the deed of settlement of 
the year 1907 whereby Remakymaramba 
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Bai Saheba settled propertieson Rajaram 
Ingle the adopted son is, as the Subordi- 
nate Judge remarks, destructive of the 
case that authority was given. Exhibit A- 
229 the Will of Jijamba BaiSaheba dated 
27th of April !911, says thatthe Raja had 
been saying that if he should die without 
leaving any sons born to his wives, Rajeram 
Ingle should thereaiter be adopted as Lis 
son by Kamakshi Bai Saheba, ete; so that 
there is nothing in her Will which mili- | 
tates against his having said so on the day 

he died. There can be little doubt from ` 
the evidence that Kamakshi Bai Saheba 
and the other Ranis at least from 1874 
treated Rajaram Ingle asa validly adopted 
son. Of the 16 Ranis, 12 died during 
Rajaram’s lifetime and he performed the 
funeral ceremonies as regards 11 of them. 
As regards one of them, she died in 
Benares and the 2nd- defendant his son 
perfcrmed her funeral ceremonies The 
remaining four Ranis died after Rajaram 
and the Ist defendant bis son performed 
the ceremonies. {fn 1901: the Ranis per- 
formed the marriage of Rajaram's daughter 
and in 1¢03 when two ofthe Ranis attained 
the age of 60, Rajaram as the son per- 
formed the necessary ceremonies in con- 
nection with their birth-day (See Exs. A-280 
and 281). It also appears that Rajaram 
Ingle who after his adoption was called 
Serfoji was excluded from his natural 
family (See Exs. A-363, A-366, A-370, A- 
173, 4-174 and A-175). In the present case 
owing to lapse of time and the death of 
all the’ Ranis, it was only possible to get 
the evidence of Nagayi Amma and Yogam-. 
mbal whose depositions have been marked, 
as Exs. A-3 and A-7 and who were present _ 
when the. Raja died. Owing to the strict , 
gosha system which admittedly prevailed 
in the palace, it is not likely that any 
strangers or any male officials in the 
palace would have been present when the’ 
Raja was with his motherand hi wives:in 
the morning of hisdeath. I think the evi- 
dence of Nagayi Amma and Yogammbal 
(which the Subordinate Judge says he: 
would not discredit but for what he con- ` 
siders to be the non-mention of the adop- 
tion on the four „occasions which he refers 
to) when taken with the probabilities 
shows that the Raja asked Kamakshi Bai 
Saheba (who was his senior widow) to 


‘adopt Rajaram Ingle if anything should 
_happen to him. _reé 
`. that so many of the Ranis would have” 


I see no reason to hold 
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made the false statement that the Raja gave 
permission to adopt especially as Kamakshi 
Bai Saheba’s case from the commencement 
was that the parties were governed by the 
law in force in the Bombay Presidency 
which required no express authority from 
the husband for adoption. After disputes 
arose owing to Kamakshi Bai not acting 
up to the terms of the agreement, Ex. A-58 
(a), some of the Ranis disputed the validity 
of the adoption in the suit of 1866, but 
this is not of much value especially as after 
1874 they again agreed to the adoption 
and treated him as an adopted son. 

It was argued on the strength of the 
decisions in Chandramala v. Muktamala 
(91), Venkata v. Subhadra (92) and Subba- 
rayar v. Subbammal (93), that express author- 
ity is unnecessary, if the adoption was 
in accordance with wishes of the deceased. 
The first of the above three cases does not 
touch the question. There is, no doubt. a 
finding at page 22* that the Raja died with- 
out giving any express authority, but that 
the adoption was in accordance with his 
wishes. There was no plea of want of 
authority, and all that the case decided 
was that the non-performance of datia 


homam and other ceremonies was not fatal ` 


to the adoption as the parties were Kshat- 
riyas. The second case decided that the 
adoption of a son of a maternal aunt's 
daughter was valid and that the gift of 
the boy by his elder brother, in pursuance 
of a promise made by the father, was valid. 
The facts of the case were that the father 
of the boy gave him to the appellant who 
desired to adopt him and that the boy was 
brought away from his father’s house and 
kepi by the appellant under his protection. 
In the meantime the boy’s father died and 
at the ceremony of adoption the boy was 
given away by his elder brother. It was 
held that the adoption was valid. Sir 
Charles Turner, C. J., and Muttusami 
Ayyar, J., observe: 

“As the boy was actually given by his 
natural father with the intention that the 
boy should, be adopted subsequently, the 
death of the boy’s natural father made no 
difference, the gift during datta homam 
by the boy’s brother not being an act of 
his own mere motion as a brother but 


(91) 6M. 20; 6 Ind. Jur. 627; 2Ind. Dee. (x. s.) 
9 7M. 548; 8 Ind. Jur. 557; 2 Ind, Dee. (x. s.) 


(93) 21 M. 497; 7 Ind. Dee. (x. 8.) 708. 
` *Page of 6 M.—-[#d?] i 
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‘being only ancillary to perfect by religious 


rite what the father had done.” 

It is argued on this authority that, as the 
finding of the Subordinate Judge is that 
Rajaram Ingle was given by his natural 
father to Sivaji with a view to future adop- 
tion and was brought up by Sivaji with 
that object, the performance of the reli- 
gious ceremonies by Kamakshi Bai Saheba 
was only the completion of an act done by 
the Raja by the taking of the boy and thas 
even ifno special authority was given at 
the time of his death, the adoption would 
be valid. The third case is a case where a’ 
boy was brought to the house of the de- 
ceased about 3 years prior to his death 
and treated as the adopted son, The Will 
directed the boy's. Upanayanam to be per- 
formed by the widow, It was held that the 
direction in the Will that the widow should 
cause the Upanayanam to be performed. 
implied that Datta Homam and other cere- 
monies preceding Upanayanam were also 
authorized, and Venkata v. Subhadra (92) 
was referred to with approval. These cases 
are, I think, authority for the proposition 
that where a person takes a boy from his 
natural father with a view to adoption and 
brings him up in his own house, there 
being a giving and taking of the boy with 
a view to a future adoption, and the actual 
ceremony is performed by theawidow, the 
adoption may be supported on the ground 
of implied authority to adopt. Having 
regard to the finding of the Subordinate 
Judge as tothe late Raja taking the boy 
from his father and bringing him up with 
a view to adoption if circumstances requir- 
ed it, there is considerable force in the 
argument of the Vakil for Ist and 2nd 
defendants that the Raja's wish often ex- 
pressed is sufficient authority, even assum- 
ing there was no express authority confer- 
red on the day of hisdeath. It is, however, 
not necessary to rest my decision as to the 
validity of the adoption on this ground as I 
think the evidence as to express authority 
is probable. 

There was some discussion at the trial ds 
to whether the death of Arunamba Bai 
Saheba, one of the Ranis, before the actual 
performance of the ceremony by Kamakshi 
Bai Saheba in 1863 would affect the adop- 
tion. Reference was made to Venkata 
Narasimha Appa Row v. Parthasarathy 
Appa Row (76). That was a case where the 
Will of a deceased person, which is printed 
at page 218* of the report, required the. 

*Page of 37 M—{Hd,j ae es gs 
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Widows to exercise their discretion in more. 
than one respect, namely, as to -whether 
the adoption was to be made at all, and, if 
80, when it was to be made and who was 
the boy to be adopted, This discretion on 
almost every point connected’ with the 
adoption was to be exercised by the widows 
jointly and it was held that the death of 
one of the widows put an end to the au- 
thority. I may “point out that, if the 
‘widows had exercised a discretion and re- 
solved to adopt a boy, the actual ceremony 
-could only be done by the senior widow. 
In the present case the evidence and the 
finding of the Subordinate Judge is that 
Sivaji selected the boy to be adopted and 
resolved*® upon his adoption if necessity 
arose; and if his authority given to the 
widows is found, there was no discretion 
given to them on any matter because the 
boy had been fixed upon aud all that they 
had’ to do was to go through the formal 
ceremony of adoption. In the present case 
it is also clear that Arunamba ‘Bai Saheba, 
who died before the actual ceremony of 
adoption, was a consenting party to Raja- 
. ram being adopted and she desired him to 
perform her funeral ceremonies in her 
letter Exs. A-111 and A-113 already referred 
to by me and he did perform them. This 
shows beyond all doubt that Arunamba 
Bai Saheba, the widow who died before the 
ceremony of adoption took place, consented 
to Rajaram’s: adoption and that she was 
anxious that he should perform her funeral 
ceremonies. Assuming that there was any 
discretion to be exercised by the deceased 
widow, she had exercised it in favour of 
the adopted boy and her death would make 
no difference, 


Iam also of opinion that the consent of 
Avu Bai Saheba, .the Queen mother, was 
sufficient in Hindu Law to validate the 
adoption. There can be little doubt, and 
it is not disputed before us, that she was 
from the beginning anxious that Rajaram, 
her grandson, should be adopted and that 
she not only consented to the adoption but 
did her best to bring it about. It is not 
disputed that Avu Bai Saheba was a Sapinda, 
She was the only Sapinda of the Raja who 
was in Tanjore. The Kolhapur, Satara and 
other branches, it view of my finding that 
Pratap Singh who was the son by a sword 
wife was illegitimate, would not be agnates 
under Hindu Law of the last Raja of Tan- 
jore. They would have no claim to succes- 
sion, they representing a legitimate branch 
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of Sivaji the Great, and Sivaji the last 
Raja being descended from Partap Singh 
who was illegitimate. Itis clear from the 
decision of their Lordships of the Privy 
Council in Collector of Madura v. Moottoo 
Ramalinga Sathupathy (35), that the con- 
sent of Avu Bai Saheba, the mother of 
Sivaji, would validate the adoption in the 
absence of any other Sapindas. In that case 
it appeared that one Mootoozamy,a male 
relation, who gave his consent was not a 
Sapinda but only a Samanodaka and was 
the natural brother of the late Raja. 
Mootoo Veeroyee was.the mother-in-law of 
the adopting widow and there were no 
nearer relations in the adopting family. 
Their Lordships of the Privy Council at 
page 444* state: 

“Noris it by any means unusual in a 
Hindu family to find the mother-in-law 
occupying a position of considerable power 
and importance. Moreover, she was un- 
questionably the heir to the property next 
in succession to Rani Parvata Nachiar, 
after the failure of Ramasami’s descend- 
ants. It, therefore, appears to their Lord- 
ships that in this state of the family the 
assent of Mootoo Veeroyee, of Mootoosamy, 
and of the other persons who are proved 
beyond all question to have assented, was 
sufficient to legitimate the adoption, even if 
the evidence failed to prove the consent of 
the yet remoter, kinsman, Ramraj Taver.” 

There were no Sapindas except Avu Bai 
Saheba in existence. The Kolhapur, Satara 
and other collateral branches, claiming 
descent from Shaji the common ancestor, 
would, even'if they were entitled to inherit, 
be only Samanodakas, and, if my finding is 
correct that Pratap Singh was illegitimate, 
they would be no relations at all. The 
Raja’s sisters and their husbands and their 
adult sons consented to the adoption and 
were present when after the adoption the 
Raja was installed on the throne and all 
did homage to him as the adopted son. 
Under these circumstances it seems to me 
that the consent of Avu Bai Saheba, the 
nearest Sapinda, would be sufficient to 
validate the adoption. The Subordinate 
Judge deals with this question of consent 
in paras, 577 to 605 of his judgment and 
I agree with him in holding that the 
consent given by Avu Bai Saheba would, 
under the circumstances of the case, be 
sufficient consent to validate the adoption. 

Even assuming that there was no express 
authority given by the Raja and the consent 

*Page of 12 M, I. A.—{Ed.] 
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of Avu Bai Saheba was insufficient, I think 
16 is clear that the members of the Tanjore 
Royal family who migrated in 1675 from a 
place called Verole in the Bombay Presid- 
ency (See Tanjore District Manual, page 761, 
and Duff, Vol. I, page 69) are governed by 
the law as prevailing in Bombay according 
to which no authority from the husband 
1s necessary. The law applicable to families 
migrating from one Province to another 
has been settled by the recent decision of 
their Lordships of the Privy Council in 
Balwant Rao v. Baji Rao (30). As this deci- 
sion was pronounced after the suit was dis- 
posed of by the Subordinate Judge, it is 
not referred to in his judgment; and I 
think it is unnecessary to refer to the 
various authorities cited, as, in my opinion, 
this decision settles the law on this question, 
It was held by their Lordships of the Privy 
Council that the Law of Succession was to 
be determined according to the personal law 
of the individual and that where a family 

` migrates from one Province to another which 
is governed by another law, it carries its 
own personal law with it. That personal law, 
however, in their Lordships’ opinion, must 
be the family law as it was when they left 
one Province to another. 


On the question of fact as to whether 
Ekoji, the founder of the Tanjore Raj, and 
his descendants gave up their personal law 
by which they were governed when they 
were in the Bombay Presidency and adopt- 
ed Mitakshara, I think the evidence is clear 
that they continued to be governed by their 
own personal law and I agree with the Sub- 
ordinate Judge who, after an exhaustive 
review of the evidence, has come to the 
conclusion that the parties continued to 
retain their personal law. He deals with 
this question in paras, 883 to 1260 of his 
judgment. Mr. Varadachari who argued 
the appeal on behalf of the Maharaja of 
Kolhapur said that he did not canvass the 
finding of fact arrived at by the Subordinate 
Judge; and none of the parties before us, 
excepting the Mangala Vilas defendants, 
canvassed the finding of the Subordinate 
Judge. Ido not think it necessary tu repeat 
evidence which the Subordinate Judge has 
referred to with great minuteness and 
detail, N 

The law as interpreted by Courts in the 
Bombay Presidency has always been that a 
widow is competent to make an adoption 
after the death of her husband in all cases 
where there has been no prohibition by the 
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husband. Express consent is unnecessary 
it being implied from the absence of any 
prohibition. The whole law on the subject 
has been discussed and settled by their 
Lordships of the Privy Council in Yadao 
v. Namdeo (29). Ithink it is unnecessary 
for me to go into‘the earlier authorities. 
Their Lordships of the Privy Council, after 
an exhaustive review ofall the authorities, 
held that in the Mahratta country of the 
Bombay Presidency a Hindu widow whose 
husband does not expressly forbid her to 
adopt a son to him, has power to doso 
without the consent of her husband's kins- 
men whether or not her husband's estate 
is vested in her and whether or not,he died 
separated. 

There was considerable discussion as to 
what the law was in 1674 when Venkoji 
migrated from the Mahratta country and 
settled downin Tanjore. I am of opinion 
that in the absence of any evidence to the 
contrary the law in force when Ekoji migrat- 
ed in 1674 must be presumed to be the same 
as it was declared to be by judicial decision. 
In this connexion the observations of their 
Lordships of the Privy Council in Balwant 
Rao v, Baji Rao (30) are important. Their 
Lordships at page 41 * observe: . 

“Further, it must always be remembered 
that the commentaries are only comment- 
aries. They do not enact; they explain and 
are evidence of the congeries of customs 
which form the law” and at page 43*, their 
Lordships observe: 

“The law must be the family law as it 
was when they left. A judgment declaratory 
of law as having always been would bind; 
but it would be a different thing if sub- 
sequent customs became incorporated in the 
law. The distinction is pointed out in the 
case of Vasudevan v. Secretary of State for 
India (31) by Sir Arthur Collins, CO. J., 
and Muttusami Ayyar, J.” 

In Chandika Bakhsh v. Muna Kunwar 
(94) their Lordships of the Privy Council 
point out that, although the migration of 
the family took place before the Mayukha 
was written, it may well be that the rule 
was in force in earlier times and that on 
this point the Mayukha only embodied and 
defined a pre-existing custom. In Naraya- 
nasami v. Kuppusami (45) Sir Arthur 
Collins, C. J., and Muttusami Ayyar, J., 
observe: 

(61) 24 A. 273; 291. A. 70; 6 y N. 425; 4 Bom. 


L. R. 376; 8 Sar. P. O. J. 233 (P. C 
(95) 11 M. 43; 4 Ind. Dee. (N. 5.) 31. | 
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“The Mayukha, Kaustubha and_ other 
‘treatises of special authority in Bombay 
introduced the theory of implied authority, 
(for a widow to adopt) on the ground that 
an adoption by a widow was a meritorious 
act, which, unless forbidden by the husband, 
might be taken to have been sanctioned.” 

The law being thus settled so far as the 
Bombay Presidency is concerned and there 
being nothing to show that there was a 

‘change in the law as regards the widow's 
power of adoption at any time, it must be 
presumed that the law in force in 1674 was 
the same as it is at present. No useful 
purpose willbe served by an examination 
of the ancient texts. I may point out in 
this cognexion that there is nothing in 
Manu or Yajnavalkya prohibiting widows 
from adopting. The divergence between 
the various schools has arisen on the inter- 
pretation of the texts of Manu and Yajna- 
valkya which enjoin on women dependence 
upon their hushands or parents or their 
relations. Each school, however, interprets 
the consequence of this dependence in a 
different way, and the conclusion of the 
leading commentators of the Bombay school 
is that, adoption being a meritorious act, 
express permission is not necessary. I may 
in this connexion refer to the translations 
of the passages in Viramitrodaya and the 
Kaustubha by Mandlik in pages 463 to 467 
of his book on Hindu Law. 

As regards the objection that the escheat 
by the Fast India Company put an end to 
the power of adoption, I find it difficult to 
see how an act of Stateby the East India 
Company can put anend to the power of the 
widow to adopt. As pointed out by their 
Lordships of the Privy Council in Pratap- 
< sing Shivsing v. Agarsingjt Rajasangji (38), 
“The right of the widow to make an adop- 
tion is not dependent on her inheriting, 
as a Hindu female owner, her husband's 
estate” and "she can exercise the power, 
so long as it is not exhausted or extinguish- 
ed, even though the property is not vested 
in her.” The argument of Mr. Raja Ayyar 
on behalf of the 3rd defendant is based 
on the decisions of their Lordships of the 
Privv Council in Bhoobun Moyee Debia 
v. Ram Kishore Acharj Chowdhry (89) 
and Padmakumari Debi v. Court of Wards 
(40) and on the later cases following 
those decisions. In the first case it was 
held that an authority to adopt be- 
came incapable of execution when the 
estate of the person giving authority de- 
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volved by heirship on a person ‘who be- 
came the full owner and his wife succeed- 
ed him on his death as his heir to a widow's 
estate. The Right Honourable Lord Kings- 
down in deliyering the judgment .of their 
Lordships of the Privy Council observed: . 
“The question is, whether the estate of 
hisson being unlimited, and that son hav- 
ing married and left a widow his heir, and 
that heir having acquired a vested estate 
in her husband's property as widow, a 
new heir can be substituted by adoption 
who isto defeat that estate, and take as 
an adopted son what a legitimate son of 
Gour Kishore would not have taken. This 
seems contrary to all reason and to all the 
principles of Hindu Law, as far as we can 
collect them. It must be re-collected that 
the adopted son, as such, takes by inherit- | 
ance and not by devise. Now, the rule of 
Hindu Law is, that in the case of inherit- 
ance, the person to succeed must be the 
heir of the last full owner. In this case, 
Bhowanee Kishore was the last full owner, 
and his wife succeeds, as his heir, to a 
widow's estate. On her death, the person 
to succeed will again be the heir at that 
time of Bhowanee Kishore. If Bhowance 
Kishore had died unmarried, his mother, 
Chundrabullee Debia, would have been his- 
heir, and the question of adoption would 
have stood on quite different grounds. By 
exercising the power of adoption, she would 
have divested no estate but her own, and 
this would have brought the case within 
the ordinary rule; but no case has been 
produced, no decision has been cited from 
the text-books, andno principle has been 
stated to show that by*the mere gift of a 
power of adoption to a widow, the estate of 
the heir of a deceased son vested in posses- ` 
sion, can be defeated and divested.” i 
In Padmakumari Debi v. Court of Wards 
(40; a question arose as to the same 
estate and the question was whether 
it would make any difference if the 
estate came back to the widow making the 
adoption, and their Lordships of the Privy 
Council held that it made no difference, as 
the vesting of the estate in the widow of the 
deceased son was a proper limit to the, 
exercise of the power given to the mother of 
the deceased son. In Vellanki Venkata 
Krishna Rao v. Venkata Rama Lakshmi ` 
(96) their Lordships of the Privy Council 
(96) 1 M. 174; 1 Ind. Jur. 63; 4 T, A. 1; 26 W. R. 21; - 
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held that a widow, having authority from 
her husband to adopt-a son in the event of 
the natural-born son dying under age and 
unmarried, may on the happening of that 
event, make a valid adoption’ ‘Their Lord- 
ships of the Privy Council distinguish the 
[Bhoobun’s case] Bhoobun Mayee Debia v. 
fam Kishore Acharj Chowdhry (39) on 
the ground that the adoption only divested 
the estate of the adoptive mother and did 
not divest any heir of the deceased son, 
and observe: 

“They are, therefore, of opinion that there 
isno ground for saying that because the 
estate descended to the son natural-born of 
the original zemindar, and the widow of 
the latter took it as heiress of her son and 
not immediately from her husband, the 
adoption made by her if otherwise valid, 
therefore, became invalid.” 

In Thayammal v. Venkatarama (41) it was 
held that the power of a father’s widow to 
adopt a son to him was exhausted upon the 
vesting of the estate in the son’s widow and 
that an adoption made subsequently was 
invalid. This case was referred to and fol- 
lowed by their Lordships of the Privy Coun- 
cil in Tarachurn Chatterji v. Sureshchunder 
Mukerji (42) where it was held that, though a 
testator had authorized his widow to make 
an adoption if the testator’s son should dis 


without leaving a son or daughter and. 


although the testator's son died leaving a 
widow but issueless, the power to adopt 
was exhausted on the death of the testator’s 
son and on the estate vesting in the son's 
widow. i 
The same principle has been applied to 
cases in Bombay where no authority is 
required. In Krishnarav Trimbak Hasabnis 
v. Shankarrav Vinayak Hasabnis (43) it 
was held that an adoption made by the 
mother of a deceased person, who succeeded 
to the estate after the death of her sonand 
the son’s widow, is invalid as the power was 
exhausted and the estate descended to the 
son's widow, and the fact that at the time 
ofadoption her own estate was divested 
made no difference. Sargent, C. J., was of 
opinion that this was the positive result of 
the decision in Bhoobun Moyee Debia v. 
Ram Kishore Acharj Chowdhry (39) as ex- 
plained in Padmakumari Debi v. Court of 
Wards (40). In Ramkrishna v. Sham Rao 
(44) it was held hy a Fall Bench of the 
Bombay High Court that the power of the 
mother to adopt was exhausted where her 
son leaves a widow or a heir. This decision 
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has been approved of by their Lordships of 
the Privy Council in Madana Mohana Deo 
v. Purushotthama Deo (52) Chandavarkar, J., 
was of opinion that the test of the principle 
defining the limit to the period within 
which an adoption may be made by a widow 
to her deceased husband doesnot depend. 
upon the mere vesting of the estate in her 
at any time, and the learned Judge states 
that the principle to be déduced as govern- 
ing the time limit can be stated in these 
words: — 

“Where a Hindu dies, leaving a widowand 
a son, and that son himself dies leaving a 
naturnal-born or adopted son or leaving no 
son but his own widow to continue the 
line by means of adoption, the power of the 
former widow is extinguished and can 
never afterwards be revived.” 

With reference to the argument that the 
principle so enunciated was not in accord- 
ance with either the letter ur spirit of 
Hindu Lawas expounded in the books or by ` 
the Hindus themselves as understood, the 
learned Judge states that it was not open 
to him to go into that question as the deci- 
sion of their Lordships of the Privy Council 
in Bhooban Moyee's case (39) was conclusive, 
The same principle was laid down by their 
Lordships of the Privy Council in Madana 
Mohana Dev v. Purshotthama Deo (52), 
In Tripuramba v. Venkataratnam (51) it 
was held following Venkappa Bapu v. 
Jivaji Krishna (97) and Sangapa v. Vyasa- 
pa (98) that the mere attainment of age by 
a son before his death would not, when he 
left no son or widow, put an end to the 
power of the mother to adopt. 

In all these cases a time limit was. fixed 
for the exercise of the authority conferred 
on the widow to make the adoption. There 
isnothing in any of the Smritis or texts 
which lays down any limitand the princi- 
ple enunciated by their Lordships of the 
Privy Council has reference more to gene- 
ral considerations of expediency than to any 
known principles of Hindu Law. The 
motive for adoption in Hindus is the per- 
petuation of the lineage and the perform- 
ance of the rites prescribed to ensure salva- 
tion. I have referred to the above cases as 
it was argued that they support the view 
that the power is incapable of execution in 
all cases where the estate ‘is for any reason 
in the hands ofathird person and could. 
not be recovered by the widow. I find no ~ 


(97) 25 B. 306; 2 Bom. L. R. 1101. 
(98) (1896) Un. P. J. B. H. O. 528. 
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such doctrine enunciated. All the cases 
refer to succession and in all the cases the 
person sought to be divested was in a posi- 
tion to confer spiritual benefit asin every 
ease the sradhs performed will, when obla- 
tions are offered, include the father and 
‘grandfather of the person who conferred 
power to adopt or to whom the adoption is 
` sought to be made, There seems to be 
absolutely no ground for.extending the 
principle enunciated in the above cases of 
the Privy Council to cases where the pro- 
perty of the last holder is lost to the 
family by adverse possession, escheat or in 
any other manner. Supposing at the date 
of adoption all the property left by the 
husband has been in the possession ofa 
third person who could successfully plead 
adverse possession oris taken away to a 
place where the Indian Courts would have 
no jurisdiction, can it be said that the 
widow has no power to adopt a son to her 
husband and thus deprive the husband 
of the spiritual benefits that would arise 
from adoption? The whole principle 
underlying the rule as todivesting estates 
is that a superior title as heir cannot be 
created by a widow, while the property has 
already vestedin a person whoin law has 
taken the estatefrom the deceased heir of 
the last male-holder. Inthe present case 
there isthe additional fact that the confis- 
cation was afterthe death of the Raja and 
there was an interval during which the pro- 
perty vested in the widow. 

The act of the East India Company was, 
as held by their Lordships of the Privy 
Council, unjustifiable under any Municipal 
law but was an act of State. They were 
taking steps to get the property back by 
petitions to the authorities, and even- 
tually succeeded in doing so before they 
made theadoption. -Themere deprivation 
of the widows by an act of State would not 
amount toa vesting of the property by 
succession in a person who in law has title 
tothe property, und the re-grant of the 
property would in any event restore the 
power to adopt in the grantee. The Gov- 

-ernment never claimed that the act of 
State put an end to power of adoption nor 
did they prohibit the adoption when they 
restored the property or were informed of 
the adoption. I am of opinion that the 
adoption is not invalid because of the con- 
fiscation of the Tanjore Raj. 

The plea as to the right of the Ist and 
2nd defendants being -barred by limita- 
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tion is based on the Limitation Act of 1871 
I agree with the Subordinate Judge in 
holding that the claim of the ist and 
2nd defendants is not barred. Their father 
Rajaram Ingle was adopted on the lst of 
July 1863. I have already referred to the 
agreement, Ex. A-58 (a), dated the 15th 
of September 1862, between Kamakshi 
Bai Saheba and the other Ranis as regards 
the enjoyment ofthe properties which were | 
restored by the Government under the 
grant, Ex. A-46. Disputes arose between 
Kamakshi Bai Saheba and ten other Ranis 
as Kamakshi Bai Saheba did not give them 
any portion of the income from the pro- 
perties made over by the Government. Suit 
No. 16 of 1866 was filed in the District 
Court of Tanjore by Jijamba Bai Saheba 
and Aparupamba Bai Saheba, two of the 
Ranis, against Kamakshi Bai Saheba and 
12 other Ranis and against the adopted 
son who was impleaded as the 14th defend- 
ant in that suit. The plaintiffs alleged 
that the adoption was invalid and the first 
prayer was for a partition and delivery to 
them of their shares in the estate granted 
by the Government and “ declaring that the 
14th defendants adoption is invalid be-. 
cause it was not duly made and is illegal.” 
It appears from the judgment of Mr. 
Davidson (Ex. C-22) that defendants Nos. 6, 
8 and 9 supported the plaintiff’s allegations, 
The Ist defendant supported the lth de- 
fendant, the adopted son, whose written 
statement is filed as Ex. A-147. The District 
Judge did not take any evidence. He held, 
without deciding the validity of the adop- 
tion, that the plaintiffs were entitled to 
share in the income of the properties 
granted by Government in 1862 by lis, A-46 
and decreed the appointment of a Receiver 
to take possession of and manage the pro- 
perties. Two appeals were filed, one by 
Kamaskhi Bai Saheba, the Ist defendant, 
and the other by Jijamba Bai Saheba, the 
Ist plaintiff. The decision of the Appellate 
Court is reported as Jijayiamba Bagi Sahiba 
v. Kamakshi Bayi Saiba (2) which Ihave 
already referred to. The High Court de- 
clined to make any adjudication as regards 
the. validity of the adoption on the ground 
that the adopted son could not divest the 
widows who were donees under the Govern- 
ment grant Ex. A-46. The learned Judges 
observe: 

“Whether as adopted son he may become 
entitled to claim under and by virtue of 


‘the transfer, is not a question on which 
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we need or can properly say anything in 
this suit.” - 

It appears from the evidence that on the 
lst of January 1864 Rajaram Ingle was 
placed in possession of the estate and con- 
tinued to be in possession till the 25th of 
November 1866 when the Receiver appoint- 
ed by the District Court took possession of 
the estate (sea Exs. A-81, A-82, A-415 to 
A-121 and paras. 154 and 395 to 402 of the 
judgment of the Subordinate Judge). After 
the disposal of the suit by the High Court 
and a few years after the Receiver took 
possession, all the Ranis including those 
who in the litigation of 1866 denied his right 
became reconciled to Rajaram He per- 
formed the funeral ceremonies of Girijamba 
Bai who died in 1874, and got the pro- 
perties of the Ranis. It appears from Ex. 
A-243, dated the 13th of February 1877, that 
12 of Ranis requested the Receiver to pay 
the adopted son Rs. 1,500 every month out 
of the estate and also to give him Rs. 2,220 
and 480 kalams of paddy every year for 
meeting the expenses of the funeral 
ceremonies. Exhibit A-277 is:a telegram, 
dated the 30th of December 1876, sent to the 
Governor of Madras by 12 of the Ranis who 
were then living, acknowledging the right 
of the adopted son and requesting that he 
should be placed on the masnud of Tanjore. 
The adopted son was married on the lst 
of June 1883 and each of the Ranis con- 
tributed Rs. 2.000 towards the expenses of 
the marriage (see Exs. A-240, A-241 and 
A-257). 
least 1874 all the Ranis, including those 
who objected to the validity of the adop- 
tion in 1866, acknowledged the validity of 
the adoption. 

It is contended by Mr, Raja Ayyar for 
the 3rd defendant that the claim of the 
adopted son is barred under Art. 129 of the 
Limitation Act of 1871. This Article pres- 
cribed a period of 12 years for suits to 
establish or set aside an adoption—the 
starting period being the date of’ the adop- 
>- tion or, at the option ofthe plaintiff, the 
‘date of the death*of the adoptive father. 
It is contended that the claim of defendants 
Nos. 1 and2 became'barfed as the adop- 
tion was denied in Suit No. 16 of 1866 and 
they ought to havesfiled the suit within 12 
years from the daté of adoption. Before 
dealing with this argument, I may point 
out that High Court in the decision on 
appeal Jijoyiamba Bayi Saiba v. Kamakshi 
_ Bayi Saiba (2) to which the adopted son 
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and all the widows were parties, expressly 
refused to adjudicate on the validity or 
invalidity of the adoption. The factum 
of adoption was not disputed by anybody. 
The only objection was to its validity. If 
Rajaram Ingle did not file a suit to establish 
his adoption, none of the parties who ob-° 
jected to the validity of the adoption filed 
suits either, The present is an inter- 
pleader suit and each ofthe contesting de- 
fendants attacks the title of the other, so 
that each is virtually in the position of a 
plaintiff. Ifthe adopted son had to file a 
suit within 12 years under the Act of 1871, 
it was equally incumbent on those who 
disputed his adoption to have filed.suits to 
set aside the adoption or declare the 
adoption invalid,. and if the Ist and 2nd 
defendants are barred from maintaining 
the validity of the adoption so would the 
other claimants of the estate also be barred 
from wanting a declaration that the adop- 
tion is invalid. There is again the fact that 
the Ranis who objected to the adoption on 
the ground of its invalidity subsequently 
admitted the title of the adopted son, paid 
him till his death a portion of the income 
from the property, got his marriage per- 
formed and after his death were supporting 
and treating his sons, the Ist and 2nd 
defendants, as their grand-children. It is 
difficult to see what necessity there was for 
the adopted son to file a suit for a declara- 
tion of his title when before the expiry of 12 
years his title was admitted by those who 
contested it. Again, the possession which 
was taken by the Receiver was taken in 
pursuance of the decree of the High Court 
which only decided that the adopted son 
had no present right to possession. Under 
the grant, Ex. A-46, the widows were entitl- 
ed to be in possession during their lifetime, 
and the daughter was entitled if she surviv- 
ed them. On the death of the last surviv- 
ing widow and if the daughter predeceased 
her, succession would have to .be traced to 
the heirs of the Raja. I think the posses: 
sion of the Receiver must be deemed to be 
possession for the Ranis and on their 
death, possession for such person as may 
be proved to be the nearest heir of the Raja, 
I find it difficult to see what suit Rajaram 
Ingle could have filed in 1866. The deci- 
sion in Jijoyamba Bayi Saiba v. Kamakshi 
Bayi Saiba (2) was to the effect that the 
case ofthe adopted son would only arise 
for consideratjon when the time came after 
the death of all the widows, and that he 
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could only claim under the terms of the 
grant, Ex. A-46, any claim as heir under 
‘Hindu Law to the late Raja being unten- 
“able owing to the act of the East India 
. Company declaring the Raj extinct and 
taking possession. A suit filed by him for 
“a declaration that he is under the terms 
of the grant entitled to succeed to the pro- 
“perties as adopted son on the death of all 
“the widows ard on the contingency of the 


daughter of the Raja predeceasing them. 


would, I think, be dismissed on the ground 
‘that no Court will grant a declaration of a 
bare possibility which may or may not 
ripen. Itis also difficult to see how in the 
` face of the decision of the High Court that 
it was imnecessary to decide on the validity 
of the adoption, a suit by the adopted son 
against the widows who denied his adoption 
would lie. They were all parties to the 
"suit which terminated in the decree report- 
ed in Jijoyiamba Bayi Saiba v. Kamakshi 
“Bayi Saiba (2) and were bound by it. 


Ido not think it was open tothe adopted 
gon after the decision in Jijoyiamba Bayi 
Saiba v. Kamakshi Bayi Saiba (2) to sue for 
a bare declaration. Section 42 of the Specific 
Relief Act wasnot enacted till 1877 and 
we have tosee whether under s. 15 of the 
C. P. ©. of 1859 he could have filed a suit. 
As pointed out in Kathama Natchiar v. 
Dorasinga Tevar (64), this section has to 
be construed with reference to the prin- 
ciples upon which the Court of Chancery 
proceeds with such slight modifications 
as.the conditions in India may require. 
Their Lorships observe : 


“It appears, therefore, to their. Lordships 
that theconstruction which must be put upon 
the clause in question is, that a declaratory 
decrée cannot be made unless there bea 
right to consequential relief capable of 
being hadin thesame Court or in certain 
cases in some other Court.” 

I may also refer to Bright v. Tyndall (62), 
where the distinction is pointed out between: 
‘an interest that has arisen and is 
represented, and an interest that has not 
arisen, and thatnever may arise, but with 
regard to which there is a remote possibility 
that the event which has not occurred, 
and upon which it is made to hang, may 
hereafter occur.” A 

Sir Richard Malins, V. C., observed: 

“The latter is not an interest—it is not a 
right—it is nothing more than a bare expec- 
tation ofa future right,” 
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Under the decision in Jijoyiamba Bayt 
Saiba v. Kamakshi Bayt Saiba (2) the adopt- 
ed son had only a chance of succession if he 
survived the widowsand the daughter pre- 
deceased them. This is clearly only a 
chance. 

Articles 118 and 119 of the Act of 1877 
took the place of Art. 129 of the Act of 1871, 
Article 118 applied to suits to obtain a 
declaration that an alleged adoption is 
invalid, or never, in fact, took place, and 
Art. 119 applied to suits to obtain a decla- 
ration that an adoption is valid. The 
period of limitation prescribed in each of 
these Articles was 6 years, the starting 
point as regards Art. 118 being when the 
alleged adoption became known to the 
plaintiff and that as regards Art. 119 being 
when the rights of the adopted son, as such, 
were interfered with. The decisions of their 
Lordships of the Privy Council in Tri- 
bhuwan Bahadur Singh v. Rameshar Bakhsh 
Singh (63) and Muhammad Umar Khan v. 
Muhammad WNiaz-ud-din Khan (65) are 
clear authorities for the view taken by the 
Madras High Court that the Act of 1877 
applies only to declaratory suits in respect 
of adoptions and not to suits for possession 
of immoveable property. This is the view 
taken by all the High Courts and the recent 
Full Bench decision of the Bombay High 
Court in Doddawav. Yellawa (99) brings 
the High Court of Bombay on a line 
with the other High Courts as regards the 
construction of the Act. It is, therefore, 
unnecessary io consider any denials of the 
adopted son’s title subsequent to the year 
1877 when the Limétation Act. of 1877 
madea difference inthe Law of Limitation 
applicable. 

I am ofopinion that the claim of defend- 
ants Nos. 1 and 2is not barred. 

As regards the objection that the exist- 
ence of the Mangala Vilas sons of Sivaji 
precluded the adoption, it is unnecessary 
to consider the objection in detail as I am 
of opinion that the Mangala Vilas sons are 
illegitimate sonsand it is conceded by all 
parties that the existence of illegitimate 
sons is no bar to an adoption. Even assum- 
ing that a sword-marriage is a lawful form 
of marriage and that the sons are legitimate 
though inferior sons, the inferiority which 
the Subordinate Judge points out and 
which affects the right to perform funeral 
ceremonies, et., in my cpinion, does not 


(99) 67 Ind. Cas, 134; 46 B. 776; 24 Bom. L. R. 158; 
A. 1 R. 1922 Bom, 223. 
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drevent an adoption. The texts as to a 


sonless man adopting, in my opinion, mean’ 


a man who has no son capable of perform- 
ing the necessary ceremonies prescribed by 
Hindu Sastras for the welfare of the adopt- 
ing father’s soul and his salvation. In fact 
D. W. No, 82 called by defendants Nos. 4 
to 11, as pointed out by the Subordinate 
Judge, admits that the existence of sword 
wife's sons does not preclude an adoption. 

The next question is as regards the 
adoption of the 3rd defendant. The 3rd 
defendant claims as the grandson of the 
second daughter of Sivaji. His case is 
that the second Princess and her husband 
Sakharam Sahib adopted Sambu Singh. 
The Princess died before her adopted son 
Sambu Singh, and the case for the third 
defendant is that Sambu Singh adopted 
the 3rd defendant on the night of the 
3rd March 1891. The adoption of Sambu 
Singh by Sakharam Saheb isnot disputed 
before us. Mr. Muttukrishna Ayyar for the 
23rd defendant, however, denied the 
factum and validity of the adoption of 
the 3rd defendant. The Subordinate Judge 
deals with this question in paras. 1773 to 
1850 of his judgment and findsin favour 
of the 3rd defendant. I do not think there 
igany reason to differ from the Subordinate 
Judge whohas goneinto the evidence and 
exhibits very fully. 

The case for the 3rd defendant is that 


Sambu Singh was suffering from fever for 


some days before his death, that he grew 
worse on the'night of 3rd March 1891 and 
that the adoption was made .a few hours 
before his death. Exhibits B-113 to B-115 
are telegrams about the adoption sent to the 


Collector, the Governor of Madras and the 


Viceroy by Sakharam Sahebon the morn- 
ing of the 4th of March 1891. Telegrams 
were also sent to the Maharajas of Kolha- 
pur, Dhar and Baroda. The evidence is 
that these telegrams were sent as about 8-30 
in the morning and they run as follows:— 

“Sambu Singh breathed his last at 5 
o'clock morning after adopting a son of 
Kasoba Soorve. I am drowned in sorrow. 
No help except Her Majesty’s Govern- 
ment”. 

These telegrams were despatehed at about 
8-55 in the morning, i. e., 3 or 4 hours after 
Bambu Singh died. The 3rd defendant 
performed the funeral ceremonies of Sambu 


Singh. Bakharam Saheb’s accounts (Ex.. 
B-22 series) as to the genuineness of which . 


there could be ne question, contain entries 
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about the adoption, the telegrams sent to 
the officials the next day and the funeral 
ceremonies of Sambu Singh. 

After the adoption, the 3rd defendant 
who was known as Chota Raja Saheb was 
living with Sakharam Saheb, the adoptive 
grandfather. Exhibits B-23 to B-26 are some 
of the accounts showing expenses incurred 
for the adopted son. Exhibit B-125, dated 
the 28th of January 1893, shows that the 3rd 
defendant was not treated.as a member of 
his natural family and got no share, in the 
properties of his natural father. Asregards 
the relations between Sakharam Saheb and 
Kasoba, the natural father of the 3rd de-- 
fendant, I think the evidence that there 
were misunderstandings between them for 
some time before Sakhardm's death is more 
probable and that the Subordinate Judge 
is right in thinking that Sakharam Saheb 
and Kasoba were not on good terms. About 
40 years after the adoption Sakharam Saheb 
wrote a letterto the Governmeni stating. 
that he wanted to adopt a boyand Ex. B-14z 
is the repty, dated the 6th of January 1895, 
from the Government. Agent wherein -the 
Government Agent points out that Sakha- 
ram Saheb had reported an adoption ,by 
Sambu Singh and proceeds to state that 
the Government Agent brought it to his 
notice in view of his then declared purpose 
to make an adoption. ‘The letter ends by. 
saying that the Government will not allow 
itself to be compromised or prejudiced by 
any course he may pursue in the matter. It. 
is significant that Sakharam Saheb brought 
to the notice of the Government the idea of 
adopting a boy to himself and he does not 
state in his letter that the adoption .by 
Sambu Singh was invalid for any reason.. 
Having dropped the idea of making an 
adoption, Sakharam Saheb lefta Will Ex. 
A-451, dated the 21st of January 1895. It 
is not suggested before us that Sakharam 
Saheb was not entitled to leave a Will owing 
to the properties disposed of being an- 
cestral and in spite of the adoption by 
Sambu Singh, it was open to him to give 
properties to others if he so,desired. The 
Will does not say anything as to the invalid- 
ity of the adoption by Sambu Singh, 
Exhibit A-450, dated the 27th of January 1895, 
is a statement made by Sakharam Saheb 
before the Registrar in connection with the 
registration of the Will and nothing is said ` 
about the adopted son of Sambu Singh 
or about the invalidity of the adoption, 
After the death of Sakharam Saheb, tha 
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father of the 3rd defendant as the next 
friend filed Suit No. 36 of 1895 on the file 
of the Sub-Court, Tanjore, against the 
adoptive mother and her brother Sethuram 
Saheb who were the legatees under the 
Will of Sakharam Saheb and the Secretary 
of State for India to establish the plaintiffs 
right as the grandson by adoption of Sakha- 
ram, to.set aside the Will on the ground 
that it is forged, void or invalid and to re- 
cover possession ofthe properties of Bakha- 
ram Saheb. The claim was valued at over 
7 lakhs of rupees. The matter was com- 
promised, it being declared that the 3rd 
defendant Chota Saheb was the adopted 

“gon ' of Sambu Singh who was the adopted 
son of Sakharam and that the Will of 
Sakharam Saheb was genuine. Under the 
compromise, the plaintiff in that suit, who 
is the present 3rd defendant, and the 2nd 
defendant in that suit, the legatee, were 
each to get one-half of the properties left 
by Sakharam, and the Ist defendant, the 
adoptive mother, was to retain the proper- 
ties mentioned in the schedule to the decree 
given to her by Sakharam Saheb with 
absolute powers. It is unnecessary to con- 
sider the other provisions of the compromise. 
As I have said before, even assuming that 
the adoption was valid, the Will would take 

“effect in the absence of any proof that 
Sakharam Saheb was. dealing with the 
ancestral properties. Sakharam Saheb was 
brought from N orthern India by Sivaji and 
the properties in dispute were properties 
which were given to Sakharam Saheb by 
Sivaji. The compromise, In my opinion, 
far from throwing any doubts on the valid- 
ity of the adoption showsthat the legatees 
under the Will of Sakharam Saheb viz., the 
adoptive mother and her brother admitted 
the adoption and rather than contest the 
genuineness and binding nature of the Will 
gave the adopted son properties which 
were disposed of by the Will. The matter 
did not rest here. A reversioner of Sakha- 
ram Saheb filed O, S, No. 41 of 1903 on the 
fileof the Sub-Court, Tanjore impugning 
both the adoption by Sambu Singh of the 
present 3rd defendant and the factum of 

. the validity of the Will. The suit was for 

. a declaration that he was the nearest 
Sapinda to Sakharam and that the Will and 
the adoption were invalid, This suit was 
contested by the defendants. Evidence was 
taken by the Subordinate Judge who on 
the evidence found that the 3rd defend- 
ant in the present case was validly adopt- 
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ed by Sambu. Singh. The Subordinate 

. Judge whose judgment is marked as Ex. 
B.47 deals with this question in paras. 40 
to 46. There is no suggestion in this 
case that there was any collusion between 
the parties and the adjudication in O. 6. 
No. 41 of 1903 settled the question so far as 
regards Sakuram’s estate. After this deci- 
sion, O. S. No. 8 of 1910 was filed by the 
3rd defendant and by the legatee under 
Sakharam’s kt Will for the recovery of 
Rs. 3,00,000 odd due-to Sakharam by the 
Uttamalai estate which was then under the 
Court of Wards. An issue was raised as 
to the title of the plaintiff by the Court of 
Wards and in para. 8 of:his judgment 
Ex. B-27, the Subordinate Judge finds that 
the adoption is valid as in his opinion there 
is absolutely no reason to disbelieve the 
evidence adduced in favour of the adop- 
tion. A decree was passed against the 
Uttamalai estate represented by the Court 
of Wards. Anappeal was filed but the 
question of adoption was not pressed. After 
this litigation, there were numerous docu- 
ments executed in 3rd defendanta favour 
in respect of the estate; suits were filed by 
him and he was also sued as the adopted 
son. I may refer to Exs. B-95} to B-102, B-104 
to B-106, B-116, B-118 to B-123, B-126 and 
B-143 to B-145. The genuineness of these 
documents is not questioned. f 


Exhibits B-129 to B-139 are letters ranging 
from the 17th of Navember 1903 to 1905 
written by the adoptive mother which show 
-that she recognized the 3rd defendant as 
her adpoted son. . 

The oral evidence as regards the adop- 
tion shows beyond all doubt that the cere- 
mony of adoption was gone through. 


Pillu Bai Ammani who is related to the 
Royal family and whose evidence has been 
marked as Ex. A-2 speaks to the adoption. 
She says that she went there at midnight 
or l a. M. that she saw Sambu Singh 
“who was $ths in his senses, that before she 
went there Kasoba Saheb and Chota Raja 
were there and Brahmans were reciting 
mantrams and that homam was being per- 
formed.” Then she says “After we went, 
Kasoba Saheb handed over his boy to Sambu 
Singh. He received him and handed him 
to Sakharam Saheb. Sakharam Saheb 
brought the boy to Sambu Singh’s wife 
Jamna Bai and placed the boy on her lap 
saying “in your young age, this has been 
your fate, This is your boy.” In this age, he 


[93 I. O. 1926} 


said “you had to adopt”. Jamna Bai having 
the boy on her lap gave him sugar. The 
boy was asked to rise and prostrate at the 
feet of the elders there and then was taken 
out”, She says that the adopted son Chota 


Saheb (Raja) performed the obsequies of 


Sakharam Saheb and Sambu Singh. As 
pointed out by the 3rd defendant's Vakil, 
this witness was supporting the 1st and 2nd 
defendants as against the 3rd defendant 
and was not disposed to favour the 3rd de- 
fendant’s claim. The next witness that 
speaks to the adoption is defendant's 54th 
witness Venkatachalam Pillai who is a 
native Doctor, The witness was examined 
in the previous litigations and is believed 
by all the Judges before whom he gave 
evidence. He states that the adoption took 
place at about midnight that he was pre- 
sent and saw the adoption, that homam 
was performed and the boy was handed 
over to Sambu Singh by Kasoba the natural 
father, that Sambu Singh was given, sugar 
which he gave to 3rd defendant, that the 
8rd defendant was then taken inside the 
parda and was then brought outside and 
was seated by Sambu Singh that the homam 
proceeded, that Brahmans were reciting 
mantras and that Sambu Singh who was 
holding the boy’s hand passed him on to 
Sakharam. He says that Sambu Singh was 
conscious and was speaking till 4 a. m. that 
homam and other ceremonies were perform- 
ed by Brahmans in the presence of Sambu 
Singh and that Sambu*Singh was reclining 
in his bed. In cross-examination the wit- 
ness states that Sambu Singh was ill for 
10 or 12 days before his death, that he was 
getting worse day by day and that it was 
only at 6 or 7 P. m., on the day of adoption 
that he knew that the case was hopeless. 
He states that there was first the talk of 
adopting Krishnaswami Saheh’s son but 
that subsequently the 3rd defendant was 
fixed upon, that after a few words with 
Kasoba the natural father, Sakharam took 
the boy and made him sit by Sambu Singh's 
side, that sugar: was put into Sambu 
Singh’s hand and Sambu Singh put it 
in the boy’s mouth and that the Purohit 
began his rites as soon as he arrived. 
His statement Ex. C-71, in the previ- 
ous litigation has been ptt into dis- 
credit by this witness, He stated in his de- 
position (Ex. C-71) that Sambu Singh died 
early in the morning at 5 o'clock that he 
had consciousness till about half a Nalagai 


before his death and that wheneverhe had 
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consciousness he was able to speak and 
was speaking. As to what took place at 
the time there is no discrepancy. I may 
point out that the tamil words used by the 
Doctorin his evidence both in Ex. O-71 and 
in this suit was “Janni” (Jenni) which is 
described as delirium in brackets, though it 
is difficult to see why it should be so de- 
scribed. The word “Jenni” is a medical term 
in Ayurvedic medicine which has more 
than one meaning. In Winslow's Tamil 
Dictionary, a standard work it is stated that 
in medical works 13 kinds of Janni are 
described. Some of them are (1) sore throat, 
(2) nervous debility, (3) pain in the body 
attended with thirst, (4) affection of the 
nerves of the eye, (9) bleeding from the 
nose, which do not necessarily cloud the 
intellect. Others are more serious: I would 
place little reliance on the Doctors using the 
word, Janni, capable of so many meanings 
and comprising so many symptoms and di- 
seases and think it unsafe to infer that 
Sambu Singh was unconscious or had not 
the requisite mental capacity because the 
Doctor says he had Janni especially when 
in thesame breath he describes what Sambu 
Singh didand states that he was talking 
till an hour before his death. In Ex. C-71 
the Doctor says that on the evening of the 
day prior to Sambu Singh’s death, there 
was the formation of phlegm and the breath- 
ing was hard like the one preceding 
death and that he, therefore, feared he might 
no longer survive. He, however, says that 


„Sambu Singh was talking even when there 


was this hard breath. Exhibit C-72 is the 
earliest deposition of this witness. He 
swears that Sambu Singh was suffering 
from sannipata jvaram (fever), that he was 
fully conscious and was able to speak, that 
he got worse 2 or 3 days before he died and 
that at 10 P. m. on the night of his death he 
told Veeraraghava Ayyangar that he want- 
ed to adopt. The evidence of this witness 
shows that Sambu Singh could not have 
been unconscious as is suggested by Mr, 
Muthukrishna Ayyar though he was serious- 
ly ill. It does not appear from the- nature 
of the disease he was suffering from that 
his brain was necessarily affected. As both 
Sakharam Saheb and the natural father 
Kasoba Saheb and Veeraraghava Ayyangar, 
the agent, are all dead, as also the Ranis 
who attended the adoption ceremony, it has 
not been possible.to call the near relation. 
The adoptive mother has not been called by 
either party and the explanation given by 
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the 3rd defendant’s Vakil for not calling 
her is that she has been on bad terms with 
the 3rd defendant for:some time. The 
other evidence as regards adoption is that 
of persons who were present at the cere- 
mony. Defendant's 52nd witness Venu Rao 
states that he was present at the adoption, 
that Bhatgoswami (Priest) took arecanut 
from Sambu Singh, that the boy sat by his 
side and that Sambu Singh lost speech an 
hour before his death. He states that he 
did not consider that. Sambu Singh was 
dying at ‘he time the adoption took place. 
Defendants’ 53rd witness Subramania Ayyar 
was a school-master. 
Singh was ailing for 7 or 8 days, that he, 
the witness, was with him till about 6 or 7 
pP. M., on the night of his death, that when 
he went again next morning after Sambu 
Singh died, Sakharam Saheb introduced 
the 3rd defendant as the adopted son of 
Sambu Singh and that the witness then 
learnt that the adoption had taken place in 
the night after he left. He states that the 
3rd defendant performed the funeral cere- 


monies of Sambu Singh. In cross-examina- 


tion he states that he was with Sambu 
Bingh between 5 and 7 P. m. in the evening 
before his death, that Sambu-Singh said 
that he felt weaker than he was two or 


three days before, that it did not strike the ` 


witness that there was anything serious 
when he saw him last, and that Sambu 
Singh did not ‘tell him anything about the 
adoption. This witness is a respectable 
witness, who has no interest in this litiga- 
tion, Defendants’ 59th witness Sriniva~ 
sam Pillai is the agent of the Udayar- 
palaiyam zemindar, He states that 4 or5 
days after Sambu Singh's death, Sakharam 
Saheb showed the 3rd defendant to the 


witness's fathar and said that he was the = 


boy whom Sambu Singh had adopted, He 
states that the 8rd defendant was living in 
Ganesh Mahal, the residence of Sakharam 
after the adoption. Defendants’ 60th 
witness Ramachandra Rao who served under 
Sakbaram Saheb and who is now in the 
employ of the 3rd defendant and defend- 
ants’ 3lst witnésses Thathia Saheb who 
is the agent of the 3rd defendant also 
state that they were present at the adop- 
tion, that Sambu Singh was tillabout 4 A.M. 
conscious and gave sugar to the 38rd 
defendant and that homam was performed, 


The Subordinate Judge has believed these. 


witnesses and I seeno reason to disbelieve 
their evidence as to what took place when 
the 3rd defendant was adopted, 
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Mr, Muthukfishna Iyer who appeared for 
the 23rd defendant (Legal representative of 
the 17th defendant, deceased) and contested 
the adoption rested his case mainly on 
the improbability of Sambu Singh having 
been conscious and of his having had 
sufficient capacity to understand what he 
was doing. The Subordinate Judge in 
para. 1795 of his judgment states that 
at the trial three distinct theories were 
suggested. The first was that. Sambu 
Singh was dead at the time the alleged . 
adoption took place; the second was that - 
Sambu Singh had lock jaw from 7 P, m. and 
could not have spoken; and the third was - 
that Sambu Singh became unconscious and 
that Sakharam Saheb and Viraraghava 
Tyengar brought about the adoption when he 
lay in thatcondition on his death-bed. It - 
was not argued before us in appeal that. at 
the time of adoption Sambu Singh was 
dead ; nor was it the case either in the lower 
Court or here that no ceremonies were gone - 
through and that the whole thing is a ~ 
fiction. We have, therefore, to see whether 
Sambu Singh had sufficient capacity at the 
time the adoption was made. In this con- 
nection I may point out that the question - 
is raised 25 years after the adoption long 
after the validity of the adoption had been 
raised by those interested and had been set 
at rest. Kasoba Saheb the natural father , 
and Sakharam Saheb are both dead. It.. 
was pressed before ug that the evidence 
shows that the adoption was done in a. 
hurry and that the adopted boy was not 
thought of till after 8 r. m. on the night 
of Sambu Singh’s death, The evidence of . 
the native Doctor is that he had been telling - 
Sakharam almost from the beginning of the 
illness that the illness was dangerous. 
Though the boy to be adopted was fixed . 
upon when matters took a serious turn, - 


there is nothing to show that Sakharam , 


and his adopted son Sambu Singh did not 
consult eachother as regards the possibili- 
ty of the adoption being made. I do not 
think it issafe to infer, in the absence of 
the principal parties tothe adoption, that. . 
there would have been no conversation 
between Sakharam Saheb and his adopted 
son as to adopéion from the date of his. . 
illness till the night of his death. It is. 
not alleged that the boy adopted was not a 
suitable boy or one whom Sambu Singh . 
would not have adopted if he was well... 
His natural father was the brother of one 
of the Rahis. As regards the putting off 
of the actual ceremony, it is not unusual 
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for Hindus to go on hoping for the best 
_and put off things till it becomes absolutely 
necessary. There was no mottve for Sakha- 
ram Saheb to have been a party to hav- 
ing an adoption madefor Sambu Singh 
when Sambu Singh was unconscious. Sakha- 
ram Saheb could zeasily have made an 
adoption to himself on Sambu Singh's 
death and itis difficult to see what motive 
Sakharam Saheb had in getting an adop- 
tion to his son when the latter was too ill 
to make a valid adoption. The Government 
Agent was in Tanjore when the adoption 
was made and itis not likely that Sakharam 
could have got people together and gone 
through a ceremony when Sambu Singh 
was unconscious, A great deal was said 
about the evidence of the native Doctor, 
defendants’ 52nd witness, and, as I said 
before, the difficulty arises from the crude 
way in which he diagnosed the disease 
and the vernacular expression “Janni” 


meanings than one. But his evidence and 
the evidence of the other witnesses makes 
one thing clear that Sambu Singh was 
speaking and was conscious at the time the 
ceremony took place. There can be little 
doubt that Sambu Singh who was a young 
manand was living with and dependent 
on his father Sakharam Saheb would have, 
even if he was healthy and had to make an 
adoption, been guided by Sakharam Saheb; 
and when regard is had to the obedience 
which sons pay in the matter of domestic 
arrangements, like marriages, etc., to their 
parents, it cannot be said that because 
Sambu Singh readily agreed to the sugges- 
tion made by Sakharam Saheb he was not 
acting asa free agent in the matter, and 
that his discretion was not properly exer- 
cised, especially when nothing is alleged 
against the fitness of the boy. The non- 
issue of invitation or the absence of other 
relations can be accounted for by the 
urgency ofthe occasion and the necegsity 
of completing the ceremony as soon as 
possible. I may’ state in this connexion 
that the 23rd defendant who is the 
legal representative of the 17th defendant 
called no evidence and did not even’ cross- 
examine the witnesses called by the 3rd 
defendant to prove hisadoption. The fact 
‘that his adoption was upheld in three 
previous suits where it was questioned 
that for 25 years and until the date of 
the present suit the adopted son was re- 
Cognized as such by all the relations, that 


53 . 
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he was in possession of his adoptive father’s 
property and that he was cut off from any 
share in his natural family are circum- 
stances which cannot be easily ignored 
when we have to determine the state of 
mind of Sambu Singh when he made the 
adoption long before the suit and we have 
to estimate the value df the evidence 
given in support of the adoption. The 
Subordinate Judge has believed the evi- 
dence in favour of the adoption and 1 dò 
not think that the considerations urged by 
Mr. Muttukrishna Ayyar are sufficiently 
strong’ td enable me to reverse the decision 
of the Subordinate Judge on this péint. ` 

I hold that the 3rd defendant was valid- 
ly adopted by Sambu Singh.’ 

The question, however, arises as to whe- 
ther, assuming the adoption to be proved, 
the 3rd defendant is the nearer heir. 
think the Subordinate Judge is in error. 


‘in thinking that the 3rd defendant is a 
(Jenni) which he used is capable of more 


remoter heir. It is clear that under Hindu 
Law the daughter’s son’s son is the nearer 
Bandhu to the father’s sister's son's son. 
I need only refer to Mayne on Hindu Law 
and the table of Bandhus given at page 637 
of Sarvadhikari’s Hindu Law. This is con- 
ceded by Mr. Muttukrishna Ayyar who 
appearsfor the 23rd defendant. I hold 
that the 3rd defendant is the nearer Bandhu 
than the 23rd defendant. 

The next point for determination is the 
heirship of the 14th defendant who 
claims descent from the Satara branch of 
Sivaji’s family. The Subordinate ‘Judge 
is of opinion that the 14th defendant is 
not an agnate because in his view Ram 
Raja who succeeded Sahu who died in 1750 
was nof related to Sahu, but was an im- 
postor. I find it difficult to agree with the 
Subordinate Judge. All histories’ agree 
that Ram Raja succeeded Sahu on the. 
throne in 1750 and died as King and, that 
his descendants were Kings until the last of 
them was deposed by the British Govern- 


‘ment. The whole question turns upon 


whether Ram Raja was an impostor or the 
son of Rajaram’s brother. In this connexion 
a short statement of facts which followed 
the death ofSivaji in necessary. ` 
Sivaji died in 1680 and*hisson Sambaji 
succeeded him. He was captured by 
Aurangazeb in 1689 and was put to death. 
Sambaji lefta miner son Sahu who was 
kept a prisoner by Aurangazeb and on the 
execution of Sambaji, Rajaram son of Sivaji, 
acted as Regent for Sahu, Rajaram died 
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in 1700, leaving two sons, Sivaji and Sambu 
and his widow Tara Bai administered the 
kingdom in the name of Sivaji, the minur 
son of Rajaram. On thedeath of aurangazeb 
in 1707 his successor released Sahu in the 
hope that Sahu’s release would create dis- 
sensious among the Mahrattus.. When Sahu 
retufued, TaraBai who did not want to re- 
linquish power or the claims of her son, 
contested Sahu’s right and alleged that he 
was an impostor. Sahu found influential 
support and inthe war that ensued he was 
successful in regaining a major portion of 
the kingdom. In1712 Sivajidied of small- 
pox. Sahu captured Tara Bai and Bhavani 
Bai, the widow of Sivaji and imprisoned 
them. Sambu, the second son of Rajaram, 
got the help of the Nizam and invaded 
Sahu’s territory but was defeated and taken 
prisoner in 1730. In 1731 a treaty was made 

_ between Sahu and Sambu whereby Sahu 
gave certain territories to Sambu who 
founded the kingdom of Kolhapur. Rajes 
Bai, the second wife of Rajaram was releas- 
ed but Tara Bai remained in Satara. Sahu 
who reigned in Satara from 1707 died in 
1750. As Sahu’s only son was dead and 
he had no male issue alive, the question of 
succession was agitating the minds of Sahu 
and his ministers. Sahu wanted to adopt 
a suitable boy. Sakwar Bai, Sahu's only 
surviving wife at that iime, wasin favour 
of securing Raghoji Bhonsle’s son Madhoji 
Bhonsle who was at Nagpur. Another pro- 
posal was that Sambu of Kolhapur should 
be adopted and thus the Satara and the 
Kolhapur kingdoms united but Sahu had 
objection to this course as he never forgave 
Sambu for seeking the aid of the Nizam 
and invading his territories. The idea that 
finally gained ground was to adopt Raghoji 
Bhonsle’s son, When things were in this 

: state, Tara Bai, the widow of Rajaram, said 

- that Sivaji who died in 1712 left a posthu- 
mous son Ram Raja. The current report at 
that time was that Bhavani Bai, the widow 
of Sivaji, gave birth to a posthumous son 
and that that son died. Tara Bai, however, 
stated that the boy was really sent away for 
fear that he should be murdered by Sahu 
and was left with a Rajput family at Badava. 
Bhagavant Rae Amatya Pant was stated io 
know this fact. The boy who was being 
removed from place to place was ultimately 
put under the guardianship of the eldest 
sister of Bhavani Bai, his mother. Sahu on 
peing informed of this took steps and in- 

“stituted enquiry and being finally satisfied 
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gave up the idea of adoption. On his death 
Ram Raja was brought by the Peshwas to 
Satara and was finally installed as King. I 
have already referred to the account show- 
ing that his Upanayanam was performed 
when he was brought from Panala. Grant 
Duff in his“ History of the Mahrattas” Vol. 
II, page 33 describes what took place and he 
is of opinion that the known enmity of Tara 
Bai to Balaji BajiRao the Peshwa “is in- 
deed the principal evidence of the truth of- 
her extraordinary story. The pregnancy of 
Bhowanee Bai, the wife of the second 
Sivaji, was strongly suspected by Rajes 
Bai, the younger wife of Raja Ram, at the 
time of Sivaji’s death, and it required all 
the care and circumspection of Tara Bai, 
to preserve the infant from destruction. 
She, however, found means to convey the 
child from the Fort of Panala and having 
given him in chargeto the sister of Bhowanee 
Bai, he was carried to Tooljapoor, and 
thence to Barsee where he was reared in 
obscurity.” Having regard to the fact that 
the Peshwas strongly wanted to unite the 
Kolhapur and Satara ‘kingdoms by taking 
Kolpapur Raja as heir and also having 
regard to the bitter feelings which existed 
between Tara Bai and the Peshwas, it is 
extremely unlikely that unless Tara Bai’s 
statement was true as regards Ram Raja, 
the Peshwas would have brought Ram Raja 
from obscurity and consented to his being 
crowned. It is also clear from histories 
that Raghoji Bhonsle who was then very 
powerful and whose son Madhoji Bhonsle 
was to have been adopted was satisfied with 
the proof of Ram Raja’sidentity and parent- 
ageand consented to forego the claims of 
his son. The Raja of Kolhapur did not raise 
any objection or set up any claims which 
is unlikely if an impostor was put up on 
the throne. Kincaid in his “History of the 
Maratha People” Vol. II, at pages 297 to 
308 deals with the history of the closing 
days of Sahu and of Ram Raja who was 
subsequently installed and he does not 
suggest any doubt as to the parentage of 
Ram Raja. After referring to the proofs 
that Sahu required of the truth of Tara Bai’s 
statement, Kincaid says “The King (Sahu) 
at last convinced that Tara Bai’s grandson 


still lived sent for Govind Rao Chitnis and 


told him that in view of Tara Bai’s state- 
ment, there cOuld no longer be any ques- 
tion of an adoption. The crown must on 
his own demise pass to the young Prince”, 
The principal actors in the scene were 
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satisfied with the evidence adduced and it 
seems to me that unless very strong reasons 
existed we cannot after the lapse of nearly 
150 years disposeof the claim ‘merely on 
surmises as to the improbability of Tara 
Bai's story, especially when itis to bere- 
membered that in the turbulent times in 
which, the events took place, the fear of 
murder of the young Prince was by no 
means unfounded and the removal out of 
harm's way was by no means uncommon. 
I need only refer to Col. Todd’s Annals of 
Rajasthan to show similar cases of conceal- 
ment and removal of Princes. Exhibit 1-39 
is a narrative of the history of the kinds of 
Satara submitted by the Resident Mr. Frere 
to the Government on the 15th of April 1848. 
Speaking of Ram Raja he says in para. 10, 
“This Prince born after the death of his 
father in 1712, had been reared in such 
obscurity that his existence was unknown 
to all save his grandmother”. in para. 11 
he says “Ram Raja was ill-calculated to 
regain what his adoptive father had given 
up. It at one time suited the Peshwa's 
policy to throw doubts on his legitimacy, 
though the evidence seems on the whole, 
strong in favour ofit”. Mr. Frere who was 
the Resident of Satara must have had er- 
ceptional means of knowledge. Elphinstone 
in his “ History of India” is inclined to 
doubt the truth of the story told by Tara 
Bai as regards Ram Raja and to differ from 
Grant Duif, but he candidly states ' I pos- 
sess no facts relating to this revolution but 
what are given by Grant Duff, but L have 
been led to the conclusions somewhat 
different from that”: author, both with 
regard to the reality of Ram Raja’s descent 


and the bona fide consent of Sahu to the . 


transfer of the sovereignty”. 
therefore, does not profess to base his 
doubt on any evidence or documenis, 
Imay point out, however, thatin Ex. F-72 
which is an extract from a report by 
Elphinstone, dated the 25th of October, 
1819, referring to the Raja of Satara he 
states—“After the death of Sahu Raja, his 
successor remained a close prisoner in 
Satara: he was the son of Sivaji, son of Raja- 
yam andin him the real line of Sivaji be- 
came extinct, for on his death in 1777, he 
was succeeded by Sahu, his adopted son, 
who was born of aremote branch of- the 
. family, and had been a common horseman”, 
So that Elphinstone, writing in 1819 felt 
no doubt as to Ram Raja's paternity. Ex- 
‘hibit F-84 is a letter, dated the Ist of Jan- 


Elphinstone, 
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uary 1827, from the Resident, Satara, to the 
Chief Secretary to the Government of Bom- 
bay. In that letter an account is given of 
the house of Sivaji and referring to Sahu 
and Ram Raja, the following statement is 
made: “Sahu Raja died without issue on 
27th December 1749, when the Peshwas 
having broughtforward Ram Raja, the son 
of Sivaji and nephew of the reigning Raja 
of Kolhapur, caused him to be adopted as 
the son of Sahuji”’. No doubt is thrown 
here or any suggestion made as to the 
paternity of Ram Raja. Major General 
Brigs in his notes Ex. F-38 submitted to 
the Government about the History of Satara 
in 1827 refers to Ram Raja as the adopted 
son of Sahu. Waring in his “History of 
the Mahrattas” publishedin 1810 states that 
Rajaram, the younger brother of Sambaji, 
had two sons Sivajiand Sambha and that 
Sivaji died leaving a son, Ram Raja who 
was confided to the care of a learned Brah- 
man of Tooljapoor. He says that on the 
death of that Brahman Raja Ram was con- 
veyed to the house of one of the Nimble- 
kars and that this extraordinary story spread 
and came to the knowledge of Raja Sahu 
who being ill and anxious to leave his 
kingdom toa descendant of the great Sivaji 
ordered an investigation of the young man’s 
pretensions, Waring says that Sahu died 
before it was completed and that the Peshwa, 
“either convinced of the legitimacy of his 
birth, or willing to promote a pageant to 
the Empire, sent a large force to escort him 
to-Satara, where. he was proclaimed the 
nominal Sovereign of the Mahratta Empire.” 


As it appears from Duff and Kincaid that 


the Peshwa was interested in the Kolhapur 
branch, the probability is that he was con- 
vinced of the legitimacy and was unable 
to supersede Ram Raja in favour of any- 
body else. I may state that, so far as the 


-Satura branch is concerned, nobody ever 


disputed the 1ights of the successors of 
Ram Raja, their title has been acknow- 
ledged by the Government and they are 
now First Class Sirdars of Deccan and 
State Pensioners. 

So far as Kolhapur is concerned the Rajas 
of Kolhapur have acknowledged the rights 
of Satara branch. As I said before, they 
were interested in disputing Ram Raja’s 
legitimacy. The Mahafaja of Kolhapur 
whose evidence has been marked as Ex. F- 
1 referring to defendants Nos. 13 and 14 
states that, if the inlervening adoptions 
are proved, Pratap Singh alias Bhava Sakeh 


6 


yen 


` Rahashree Chhatrapati 
of Kolhapur. It bears date 1758 and is 
‘evidently the memorándum which Ex. G-86 


820 
can be said te be the representatives of the 
Satara line of Sivaji the Great. Exhibits 
F-25, I-26, I-27 and F-28 are letters 
written by the Raja of Kolhapur to Anna 
Saheb, the father of the 14th defendant, and 
they show that the Kolhapur branch recog- 
nized the Satara branch of Sivaji's family. 


As regards the age of Ram Raja, both Sir ` 


Desai and Kincaid state that his father 
Sivaji did not die till 1723. As he wasa 
posthumous child he must have been born 
in 1723 or the next year. Kincaid in Vol. 
II, page 307, describes the arrival of Ram 
Raja after Sahu’s death and states that 
Ram Raja was at that time 27 years of age. 
So that he was much younger than what 
the Subordinate Judge supposes. 

Reliance has been placed by Mr, Varada- 
chari who opposes the claim of the Satara 
branch upon Exs. G-86, G-87, G-88 and G 89, 
Exhibit G-86 is a memorandum which does 
not bear any date. It says that the two 
persons mentioned therein should be de- 
puted with instructions to obtain an agree- 
ment consecrated by oaths of Sambha Raja 
to the following effect:—“That this Raja 
isa pretender has come to the knowledge 
ofall, etc”, I find it difficult to place any 
reliance on Ex. G-86. Exhibit G-87 is 


-7 a memorandum of articles to be got agreed 


upon and stipulated by Shreemant Maharaj 
Swami, the. Raja 


says was to be got. It says “that this Raja 
is animpostor (false pretender) has come 
to be realized by all.” Exhibit G-88 is of 


_ the year 1767 and purports to be a memo- 


randum of articles on behalf of Shreemdn 


| Maharaj Ayi Saheb which were agreed to 
and it states “the fraud committed at 
| Batara has.come ty be known by all. Hence 


forward, without paying any regard to him, 
the son adopted by the Bai Saheb in con- 


_sultation with you should alone be acknow- 
. ledged”. If the Maharaj Ayi Saheb refers 


to Tara Bai, she dies in 1761. I find it 
difficult to draw any deductions from Exs. 
G-86, G-57 and G88, Exhibit G-89 isa 
letter of the year 1757, and though it is 
headed “letter, Tara Bai to Peshwa”, the 
original was inspected in Court and it was 
admitted during the arguments: in Court 
that the words ‘ letter, Tara Bai to Peshwa” 
are not in the original. 
terious in its terms and it is difficult to 
see who is the Chiranjeevi and who is 
„the Saheb referred to therein. I do not 
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think that Ex. G-89 shows that Ram Raja 
was animpostor. As I am of opinion that 
Ram Raja was related to the family of 
Sivaji, it is*tunnecessary to consider whether 
he was adopted by Sahu, because it is con-- 
ceded by Mr. Varadachari who argued the 
case against the 14th defendant that, 
adoption or no adoption,if Ram Raja was 
the grandson of Rajaram, the younger son 
of Sivaji the Great, he would be an agnate, 
and ifthere is no-other impediment, he 
oS be in the line of heirs to the Tanjore 
aj, : : 
It has been argued by Mr. Varadachari 
that the grandfather of the 14th defendant 
Shahji alias Appa Saheb who was the last 
King of Satara and who was deposed and 
sent to Benares, adopted ason Venkoji, that 
on the death of Appa Saheb, the State was 
annexed by the Government and Venkoji 
was given some property and that as 
Venkoji was suspected of complicity in the 
Great Indian Mutiny he was sent as a 
prisoner to Benares. He married and had 
a daughter. His wife and daughter pre- 
deceased him, Venkoji died in 1864. On 
his death, Ayi Saheb, the wife of Appa 


` Saheb, the last King, adopted in 1865 Raja- - 


ram, the father of the 14th defendant.. 
It is contended that Ayi Saheb had no 
power to adoptas the adopted son Venkoji 
had attained majority, and reliance is 
placed ‘on Bhoobun &Moyee’s case (39) 
and the other decisions which I have 
already referred to. The contention in 
the lower Court was that as Pratap 
Singh, his adopted, son Jangley Raja, 
and Pratap Singh's brother Sahu were 
undivided, the adoption by Ayi Saheb of 
Rajaram, the father of the 14th de- 
fendant, without the consent of Jangley 
Raja was invalid. But having regard to the 
decision of their Lordships of the Privy ` 
Council in Yadao v. Namdeo (29): which I 
have already referred to, this contention 
can no longer be advanced. As regards 
the existence of Venkoji being a bar to the 
adoption of Rajaram, the father of the 
14th defendant, Venkoji had no male. 
issue. His wife and daughter predeceased 
him and Idonot think there is any legal 
bar to the widow adopting after Venkoji's 
death. In Tripuramba v. Venkataratnam 
(51) it has been held by the Chief Justice 
and Wallace, J., that an adoption under 
such circumstances would be valid. I 
agree with my learned brother in holding 
that the 14th defendant has proved bis 
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relationship to Sivaji. the Great, and 
that he would be an agnatic deScendant of 
Sivaji the Great. ` 

The next point is as regards the heir- 
ship of the 24th defendant. The Sub- 
ordinate Judge has held that he isa des- 
cendant of Sambajee the brother of- Sivaji 
the Great and-that he isa nearer heir than 
the 15th defendant the Raja of Kolha- 
pur, Ifthe rélationship which he claims is 
proved, there can be little doubt that he 
would be the nearer heir. The contention 
of Mr. Grant who appears for the Raja 
of Kolhapur is that the 24th defendant 
is not an agaate at all and that he has 
no connexion with the family of Sivaji. 
The case for the 24th defendant is 
that he is the descendant of Sivaji the 
Great's elder brother Sambaji. History 
records that Sambaji died in battle near 
Kanakgiri in his father Shahaji’s lifetime. 

The relationship appearstin Appendix I 
to the judgment. According to the 24th 
defendant’s case, Sambaji, the brother of 
Sivaji the Great, had a son Umaji who was 
married toa lady called Maku Bai. Umaji 
had ason Persoji who had a son Trimbakji 
who had ason Santhaji. Santhaji had a 
son Hanmant Rao. He married a lady 
called Rama Bai. Rama Bai is said to 
have adopted Kondaji alias Bava Saheb 


and the 24th defendant claims to be the’ 


son of Kondaji. If this is proved there 
can be little doubt that Narayana Rao 
would be an agnate nearer than the 15th 
defendant. Mr. Grant admitted in the 
course of the arguments that Narayana 
Rad the 2fth defendant is the son of Kon- 
daji and that Kondaji was the adopted 
son of Hanmant Rao. He, however, denies 
the other links in the chain connecting 
Hanmant Rao with Sambaji, the brother of 
Sivaji, and states that if the 24th defend- 
ant had any ancestor called Sanbaji, he 
was not Sambaji, the brother of Sivaji 
the Great. The 24th defendant isa sirdar 
under the Mabaraja of Gwalior and has an 
inam io Jinti. The material documents 
«supporting the claim of the 24th defendant 
are lxs. N-1 to N-7. Exhibit N-1 refers to a 
sannad granted by the Prime Minister of 
Rajaram to Maku Bai in 1698, Itis address- 
ad to the Governor of that Rrovince. It 


mstates that the village of Jinti had been’ 


meranted as inam to Mathusi Maku Bai and 
shat it was conferred by writing, the sepa- 
‘ate sannad for which was sent to the 
dovyernor. It states “By this sannad the 
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said village has been granted to the Mas 
thusri hereditarily. You are, therefore, to 
continue the said inam including Hali 
Patti (existing taxes) Pestar Patti (future 
taxes) and all taxes and assessments, Sar 
deshmukhi (tax of 10}per cent. upon the 
whole revenue of the village) including 
also”. It asks her not to expect a fresh 
written order every year and asks her to 
return the original after keeping a copy 
of the same. It states “The said village 
is granted in inam with all the rights 
excluding those of the present hukkadars 
and inamdars.” Maku Bai, according to 


the case of the 24th defendant, tis the | 


wife of Umaji- the son of Sambaji, As 
she is called Mathusri in Ex. N-I, the 
name was given to her when she became 
a widow. (Among Mahrattas, a married 
woman is called Sowbhagiavati and a widow 
is called Mathusri). ¿Exhibit N-2 is an 
order sent to the Collector of Revenue in 
1705. It states that the village of Jinti 
was granted as inam to Mathusri Muka 
Bai with the rights of receiving all taxes 
and assessments and that the Collector 
was not, therefore, to press payment of the 
tax named Dahatan from the village. Ex- 
hibit N-3 is a letter from Sahu of the 
year 1703. It purports to be a letter of 
security given to merchants. They were 
exempted from taxes for 7 years and after 
that period, revenue was to be given to 
Maku Bai as the village was granted as 
inam to her. Exhibit N-4 is an order from 
the Peshwa to certain officers in the vill- 
age ofJinti and other villages, It states 
that Trimbakji Bhonsle sent up a petition 
to the King and that a writing was made 
in his favour about the mokadami of the 
above village. It directs the persons tc 
whom it was addressed to present them- 
selves to the agent of Trimbakji Bhonsle 
and render service in connection with the 
office of mokadam, This Trimbakii Bhon- 
sle, according to the 24th defendant, was 
the grandson of Makau Bai the original 
grantee. Exhibit N-5-is dated 1763 and 
was sent by the Peshwa to Santhaji, the 
son of Trimbakji. It states that, as San- 
thaji had gone to the side othe Moghuls, 
the rights in the village of Jinti wera 
attached and that, as he voluntarily re- 
turned and rejoined his duties in. the 
kingdom, the attachment was removed and 
ha was to continue the mokadami jaghir, 
mokasa, sardeshmu’ti and all other rights 
as before. Exhibit N-fisa sannad dated 


Meme aha) 


622 
1786 to Hanthant Rao, It states that San- 
thaji had been in possession and enjoyment 
ofall the rights of receiving all dues from 
the village of Jinti and that as he was 
-dead, a writing was made in the name of 
his son Rajeshri Hanmant Rao. It is 
significant that in Ex, N-3 Persoji is de- 
scribed:as Rajeshri Persoji Raja Bhonsle, in 
Ex. N-4 Trimbakji is described as Trim- 
bakji Raja Bhonsle andin Ex. N-6 San- 
thaji is described as Santhaji Raja Bhonsle 
‘and Hanmant Rao is described as Hanmant 
Rao Bhonsle. This shows that the grantees 
under“ these documents were members of 
the Royal family and were Bhonsles, the 
family to which Sivaji belonged. There 
is no reason to doubt about the genuineness 
of these documents and these documents 
trace the genealogy up to Maku Bai. The 
inscription Ex. B-140 states that Umaji 
was the son of Sambaji and Jayanti Bai, 
` that Umaji’s wife was Maku Bai and Maku 
` Bai had a son Persoji. It is, therefore, 
clear that Sambaji did not die issueless 
but that he had ason Umaji. Exhibit N- 
14 is a genealogical table which was filed 
by Rama Bai on the 16th of August 1855 
in connection with inam proceedings to 
which 1 shall refer later on. According 
to the genealogical table Shahaji had a 
son Sambaji. Sambaji’s son was Umaji. 
Umaji’s son was Persoji: Persoji’s son was 
Trimbakji. His son was Santhaji. His 
son was Hanmant Rao who married Rama 
Bai. In the translation we find “extinct” 
used when Sivaji the Great was concerned. 
The Maharatti word used is “Nakala” 
which does not necessarily mean “extinct” 
-but may also mean “not necessary”, or in 
other words, that it was not necessary to 
pursue that line for the purpose of the 
statement which she made. No body 
would have dreamt of stating that Sivaji 
“the Great's line was extinct and that he 
left no heirs, Exhibit N is another genea- 
ogical table given in 1882 and we find 
hat Umaji had a son Persoji who hada 
son Trimbakji who had a son Santhaji who 
had a son Hanmant Rao who had a son 
“ Kondaji. Historians have not referred to 
Sambaji’s deagendants as they played no 
‘prominent part in the history of the 
Mahratta nation but éxcepting Hickey 
who states that Sambajileft no descend- 
ants, no other historian makes the state- 
ment; and Hickey gives no reason for his 
statement, Exhibit B-140 shows that Sam- 
baji left descendants. It is clear from the 
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evidence that Jinti Vatan is traceable to 
Maku Bai and thatit was enjoyed by that 
family. 

There were proceedings in connection 
with the inam. The first proceeding was | 
in 1831. Exhibit N-19 is a statement made 
by Raja Hanmant;Rao Bhonsle who de- 
scribes himselfas Mokadam Kasba Jinti. He 
was asked certain questions and the reply 
was that the Patilki of Kasaba Majkur was 
their own, that nobody else was the owner, 
that he was enjoying its rights, etc., as an 
owner, that it was akadmi vatan and he 
was enjoying and managing it as an owner 
and that he could not say when the vatan 
was acquired. In answer to the question 
as to what evidence he had to’ prove his 
rights, he said that “there is not any old 
documentary evidence. It is an ancestral”. 
Exhibit N-20 is a copy of the grant to 
Maku Bai, After giving the date, it runs 
as follows: “On this day, Shri Raja Shiva 
Chhatrapati ordered his Chief Kamgar of 
Kadevali Pranta Mr. Ranga Vishwanath 
that the village Kasba Jinti, Talika 
Chambhar-gonde Pranta Majkur has been 
given as an inam hereditary to Mathusri 
Maku Bai with every right, ete., and no 
one in any way should obstruct that right 
(inam) under any circumstances from this 
date or even in future’. Exhibit N-21 
dated the 19th June 1698 (1798 in the 
printed record is a mistake for 1698) shows 
that the inam of Jinti was granted to Maku 
Bai by the King. Exhibit N-22 relates to` 
the release from attachment of the vatan- 
referred toin Ex. N-5, These are all the 
important documents in connection with 
this part of the case. 

As regards the oral evidence, it is neces- 
sarily scanty as regards the relationship of 
persons who died several years ago. A 
great deal of it related to the factum and 
validity of the adoption of Kondaji alias 
Bava Saheb, but, as it is conceded before 
us that Narayana Rao was the son of 
Kondaji who was adopted by Rama Bai 
who was the widow of Hanmant Rao, it 
is not necessary to consider the evidence 
as regards adoption orits validity. Iam 
of opinion that, ifit can be shown that 
Maku Bai referred toin Hx. N series was 
the wife of Umaji, the relationship of the 
24th defendgnt to Sivaji the Great will be 
proved. 

In this connection Exs. B-140 and B-141 
are important. In Ex, B-140 itis pointed 
out that the name is Saku Bai and not 
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Maku Bai. The explanation offered is that 
in Marathi (Sa) is formed by adding a 
downward stroke to (Ma) and that it is 
the mistake of the person wo transcribed 
the inscription due to similarity of the 
letters. It is pointed out that in Ex. B-141 
which is a tamil version: of Ex. B-140, the 
name is correctly stated as Maku Bai. The 
Subordinate Judge accepts this explanation 
and I see nothing against it. The coinci- 
dence of names in the pedigrees and in the 
N series cannot be merely accidental as 
suggested by Mr. Grant. That Sambaji 
had a son called Umaji is clear from. 
Exs. B-140 and B-141. The fact that in 
Ex-N series the persons are called Rajas 
and Bhonsles makes it very probable 
that they were related to the Royal family. 

The main contentions urged by Mr. 
Grant are that in 1831 a statement 
(Ex. N-19) were made by Hanmant Rao that 
there were no documents in his possession 
and that consequently Ex-N series cannot 
be genuine and secondly that Maloji is said 
to be the grantor of the inam in which case 
Sahu could not have been the grantor and 
that the genealogy filed in 1855 (Ex. N-14) 
cannot be correct as Rama Bai could not 
have knowledge of the ancestry. 

As regards the documents Ex-N series, 
the 24th defendant says that the documents 
were in his possession and that they came 
to him from his ancestors. The 15th de- 
fendant did not cross-examine him about 
these documents. So far as Exs. N-18, N-19, 
N-20, N 21 and N-22 are concerned they are 
copies granted by theInam Commission De- 
partment from the originals in that Depart- 
ment and it is not possible that the 24th de- 
fendant or any of his ancestors could have 
fabricated these documents, and put them in 
the Inam Commissioner's Office. As regards 
Exs. N-1, N-2, N-3, N 4, N-5, and N-6, they 
are orders sent to various officials mention- 
ed therein and there is nothing improbable 
in their having come into the possession 
of the 24th defendants family after the 
enquiry in the inam's office in 1831 and 
1855. So far as the originals which are 
produced are concerned, it is not shown 
that either from appearance or otherwise 
they bear ny marks of suspicion ; and if 
the documents which I have already refer- 
ed to ave copies ohtainad from the Inam 
Comuissioners Olive they show that 
Exs. N-1 to N-6 cannot be recent fabrica- 
tions for the purpose of this case. As 
regards the statement that the original 


MAHARAJA OF KOLHAPUR V. SUNDARAM IYER. 


823 


grantor was Maloji, it is not inconsistent 
with Sahu having granted the vatan which 
was in the family to Maku Bai his uncle’s 
widow. The vatan belonged to Maloji and 
wagin thefamily of Sahu, the grandson to 
Maku Bai. Ifshe was related as the widow 
of Sambaji, the origin of the vatan may 
have been traced to Maloji. Imay point 
out thatit would have been easy forthe 
15th - defendant or any of the other con- 
testing defendants to have traced the family 
of the 24th defendant and shown that his 
family. had nothing to do with Sivaji the 
Great. As I said before, the description 
ofthe parties in the grantsas Rajas and 
Bhonsles makes itclear that the arcestors of 
the 24th defendant must have belonged to 
the Royal family and must have had some 
connection with the Bhonsles from whom 
Sivaji descended. 

Ido notthink that there are sufficient 
grounds to differ from the Subordinate 
Judge who has held that the 24th defend- 
ant has proved his descent from Sambaji 
the brother of Sivaji the Great. 

The last question for determination is as 
to the shares of the Ist and 2nd defend- 
ants on one sideand defendants Nos. 4 to 
llon the other. Defendants Nos. 4 to 11 
by their Vakils agree that their share should 
be per stirpes and ‘consequently we can 
treat defendants Nos. l and 2as one unit 
and defendants Nos. 4 to 11 as another. 
Defendants Nos. 4 and 5 are the illegitimate 
sons of the Raja. The 6th defendant is 
a grandson of the late Raja whose father 
died in 1901. The 7th defendant is an- 
other grandson whose father died on the 
25th of February 1877. The 8thand 9th 
defendants are grandsons whose father 
died onthe 20th of February 1912. The 
10th and lith defendants are grandsons 
whose father died in 1891. Succession 
opened on the date of the death of the last 
widow. : cs 

The doctrine of representation would 
apply to illegitimate sons [see Ramalinga 
Muppan v. Pavadai Goundan (67).] It fol- 
lows from my findings that the Ist and 
2nd defendants who are the sons of 
Rajaram Ingle, the adopted son, and de- 
fendants Nos, 4to 11 who represent the 


- Mangala Vilas branch, ewill be entitled to 


the properties in dispute. It was agraed 
both at the trial in the lower Court and 


- before us here in appeal that whatever 


shares the Mangala Vilas branch got should 
be divided per stirpes among that branch. 


. must take one legitimate son as being equal. 
to two illegitimate sons cannot now be sup-_ 


824 


Bhips of the Privy Council in Kamulammal 
v. Visvanathaswami Naicker (68) that the 
half. share which, under Mitakshara, Oh. I, 
512, an illegitimate son of Sudra takes ‘in 
the ‘estate of his deceased father is half of 
that which he would have taken had he 
been lagitimate, not a half-share which the 
other participants take. Applying this 
principle, the lst and 2nd defendants will 
be entitledto 4/7ths and defendants Nos. 4 to 
11 to 3/7ths this3/7ths, being divided between 
them per stinpes. ‘The decision of the Sub- 
ordinate Judge as regards the shares which 
was passed before the ruling of their Lord- 
ships of the Privy Council.referred to above 
and which proceeded on the view that we 


ported. | 

- Mr. Aladi Krishnaswami Ayyar for 
defendants Nos. 4 to 11 raised a very ingeni- 
ous contention that according to the deci- 
sion of the Privy Council in estimating the 
shares we must imagine that illegitimate 
sons are legitimate, see what their shares 
will be on that footing and then divide 
it by. half; so that.if there isone legitimate 
and one illegitimate son, we must, proceed 
on the footing that there are two legitimate 
sons each of them getting one-half and 
then. we must see that illegitimate son 
gets one-half of that half or one-fourth; that 
if there is an illegitimate son and a widow, 
the illegitimate son must be treated as 


legitimate and he would exclude the widow.. 


and get the whole and by applying the 
rule above referred to he would get one-half 
of. the whole and the widow would get the 
other half. He states that in cases of com- 
petition between an illegitimate son and an 
adopted son, it will,for the purposes of his 
argument, make no difference, if the adop- 
tion is before or after the birth of the 
illegitimate son. Applying that principle, 
he, says that, if we assume that the illegiti- 
mate . sons are legitimate, the. adopted 
son would get nothing because there 
gould. be no adoption made when there 
are legitimate. sons; so that the illegiti- 
mate sons would get the whole; and apply- 
ing the rule, the illegitimate sons would get 
one-half and the legitimate sons would get 
the remaining half. 

I am unable to appreciate this argument 
tnd I think it by no means. follows from 
the observations of.their Lordships of. the 
Privy Council. It has been held in more 
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than’ one case that the adopted” son is simi- 
lar in all respects to the natural son and I 
need only refer to Pratapsing Shivsing y. 
Agarsinghji Raisinghji° (38) where their 
Lordships of ‘the Privy Council, held that 
the rights of the adopted son, unless cur- 
tailed by express texts, are in every. respect 
the same as those of. a. natural born son 
and that an adoption, so ‘far as the continui- 
ty of the line of inheritance is concerned, 
has a retrospéctive effect. In Arumilli 
Perrazu v. Arumilli Subbarayadu. (100) 
their Lordships of the ,Privy Council held - 
that in the case of Sudras in the Madras 
Presidency an adopted son on partition _of 
the family property, shares equally with 
a son or sons of the adoptive father born 
afterthe adoption. In cases of competition 
between an adopted son and an illegitimate 
son of a Sudra, it would be unreasonable 
and against all precedents in comput- 
ing the shares to treat the illegitimate 
sons as legitimate, presume that the adop- 
tion was after the birth of the illegiti- 
mate son, add to it the consequence that 
the adoption is invalid and hold that the 
illegitimate son could, therefore, get the 
whole property and then itshould be divid- 
edby half so as to give thé illegitimate son 
and the adopted son equal shares. I think 
the proper course is to assume the adopted 
son to be in the same position asa natural 
born son,imagine the illegitimate sons to 
be legitimate, assume that they can co-exist 
with the legitimate sons, see what shares 
they would get on that, footing, and give 
the illegitimate sons one-half-of it. In this 
view the illegitimate sons would get 3/7ths 
and the Istand 2nd defendants as repre- 
senting the adopted son would get 4/7ths. 

In the result the decree of the Subordi- 
nate Judge will be modified by declaring 
that., the lst and 2nd defendants are 
entitled to 4/7ths’ share and defendants 
Nos. 4 to 11 between them are entitled. 
to 3/7ths’ share which should be divid- 
ed between them per stirpes. There will 
be a decree for partition on the above 
lines. Sofar asthe other defendants are 
concerned, it follows from my findings that 
they have no right toany share in the pro- 
perties in dispute. 

I agree with the jenne Chief Justice 


„u 61 Ind. Oas. 630; 44 M. 656; 19A. L, J. 621: 
a L. J. 56; 41 M. I. J. 33; 23 Bom. D. R, 920: 
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‘in, expressing our indebtedness to the 
gentlemen who represented the various 
parties, and cordially endorse Bis remarks. 


Appeals Nos. 199, 200, 201 and 248 will. 


‘be dismissed. As regards Appeals Nos. 333 
“and 334 the decree of the Subordinate Judge 
will be modified as stated above and the 
memorandum ofthe objections, except those 
of the second defendant, will be dismiss- 
ed—those of the 2nd defendant follow 
the result of Appeals Nos, 383 and 334. 
I agree with the Chief Justice as to costs. 
V.N. V. : 
Z. K. Order accordingly. 


a 


SIND JUDICIAL COMMIS- 
: _SICNER’S COURT. 
Crvin REVISION ÅPPLIOATION No, 137 oF 1923. 
< April 1, 1925. 
Present:—Mr. Kennedy, J. C., and 
Mr. De Souza, A. J. O. 
-LILARAM KHANCHAND— APPLICANT 
; = VETSUS 
NIHALCHAND KAKOOMAL AND OTHERS 
—OPPoNENTS. : 
, Execution of decree—Partnership—Suit for accounts 
and partition—Preliminary decree directing accounts 
_ and declaring plaintiff's title—Property, whether can 
be sold in execution—Sale in lieu of partition, when 
to be directed. 

In a suit for partnership accounts and for partition 
of certain immoveable properties belonging to the 
partnership a preliminary decree was passed directing 
the taking of accounts and declaring that the plaint- 
iff had an interest in the immoveable properties: 

Held, that the relief with regard to the partition of 
the properties must be deemed to have been refused 
and that in execution of the decree it was not open to 
the Executing Court to direct either the partition or 
the sale of the properties. [p. 826, col. 1.] 

A sale of joint property in lieu of partition is 
. ordered only when the property is incapable of division 
by metes and bounds and when the equities of the 
case require it. [p. 826, col. 2.] 

Application against an order of the Sub- 
ordinate Judge, Sukkur. 

Mr. Tolasing Khushalsing, for the Appli- 
cant, 

Mr. Dipchand Chandumal, for Opponent 

o. 1. ; 

Mr. Hassomal M. Gurbuxani, for Oppo- 
nent No, 2. - 

. Mr. Kalumal Pahlumal, for Opponent 
No. 3. 4 ri 
JUDGMENT.—The facts leading t 
the present application are briefly as 

follows :— 

One Nihalchand, opponent No. lin this 
application, filed a suit in the Court of the 
First Olass Subordinate Judge, Sukkur, 


.while settling 
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the Suit No. 16 of 1919 for taking of parte 
nership accounts against the applicant 
and opponents Nos. Z and 3, for separate 
possession by partition ofhis sharein fourim- 
moveable properties shown in the Schedule 
A attached to the plaint and belonging to 
the partnership and fora declaration that 
the plaintiffs were entitle@ to a similar 
share in a wool and cotton press at Shikar- 
pur shown in Schedule B and in certain out- 
Gading of the Firm of Kanayalal-Narain- 
as. 

It appears that the partnership was entitl- 
ed to an undefined share jointly with other 
co-owners in the four immoveable properties 
shown in Schedule A and in a I4-annas 
share in the wool and cotton press at 
Shikarpur in which other persons who were 
not parties to the suit were admittedly 
interested. 

In this state of facts, the Trial Court 
raised no issue as to partition but raised 
issue No. 8 which was to the effect whether 
the plaintiffs were entitled to a declaration 
regarding the properties in Schedules A and 
Band found in the affirmative on that 
issue. A preliminary decree was according- 
ly passed for taking accounts and provid- 
ing that the plaintiffs were entitled to a 
declaration of the share they claimed in the 
properties in the Schedules A and B. 

The decree is dated 30th of June 1920. 
On the 3rd of July 1920, the Court appint- 
ed a Receiver of the partnership properties 
with instructions to sell the outstandings 
and claims of the partnership, if necessary 
by filing suits, to take accounts including 
account ofthe debts and liabilitiesof the 
partnership according to the shares of the 
parties, and to sell the good-will® of ‘the 
business ofthe partnership and the stock- 
in-trade with liberty to the parties to bid 
at the sale. 

The preliminary decree was affirmed in 
appeal by the Courtof the Judicial Com- 
missioner. On the 8th October 1923 the 
Receiver sought directions from the Court 
as to whether the properties mentioned 
in Schehule A, consisting of four houses at 
Sukkur, should be taken into account 
the partnership accounts, 
and whether they shouldebe partitioned 
amongst the partners according to their 
shares. The Receiver brought to the notice 
of the Court that, although the plaintiff 
had sought partition of these properties in 
his plaint, the issue raised by the Court, 
was whether the plaintiffs were entitled 
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to the declaration regarding these pro- 
perties and the decree passed was merely 
a declaratory decree. 

The learned Subordinate Judge, by his 
order dated the 16th of November .1923, 
held that although there was no issue about 
partition and. the decree did not direct 
partition, yet as the properties were held 
to be partnershf{p properties and the shares 
of the several co-sharers in them were 
determined the only course open to the 
Court was to direct that they should be 
` converted into money and the money should 
be treated as partnership assets and dis- 
posed ofaccording to the shares specified in 
the decfee. ; 

This is the order which is sought to be 
revised in the present application. It is 
contended in the first place that the part- 
nership owned as a unit an undefined share 
in the properties specified in Schedule A 
jointly with other co-owners and the part- 
nership owned ll-annas share in the 
wool and cotton press shown in Schedule B 
along with other co-owners. It was, there- 
fore, surged that it was not competent to 
the Receiver to sell the share of the part- 
nership in these properties without making 
the other co-owners parties and defining 
their respective shares. There would, how- 
ever, be no valid objection to the right, 
title and interest of the partnership as a 
unit in this property being sold by auction. 


The rights of the other co-owners would re-’ 


main unaffected by the sale. 

The next objection urged against the 
order has greater force. It was urged that 
the preliminary decree passed by the Court 
merely granted adeclaration to the plaint- 
iff that he had an interest in the said pro- 
perties and that it contained no provision 
for partition of the properties. There was, 
- itis true, a relief by way of partition which 

the plaintiff sought in his plaint. But the 

Court refused to grant that relief and 

granted a relief merely by way of declara- 

tion, 

In these circumstances the Court rightly 
felt itself to be unable to direct the Receiver 
to partition the properties, But it con- 
ceived that it had jurisdiction to order that 
asthe properties formed part of the assets 
of the partnership they should be sold and 
converted into money and the proceeds 
distributed amongst the partners accord- 
ingto their respective shares. 

It seems tous that in making this order 
the Court which was executing the decree 


MOHANMAD ILYAS V, HARI RAM, 


‘193 L O. 1926] 


-went beyond theterms of the deeree. A 


sale in lieu of partition is ordered only. 
when the property is incapable of division 
by metes and boundsand when the equities 
of the case require it. 

There is herethe initial objection that 
the propertiesiin Schedules A and,B are not’ 
strictly speaking partnership assets as one 
of the partners opponent No. 3 has admit-. 
edly no share in them. 

Apart from the order being without the 
jurisdiction it seems to us thatit isnot an 
equitable order in the circumstances of this 
case. If the sale isordered the applicant who 
is now in straitened circumstances will be 
at a serious disadvantage and his share is 
in danger of being sold fora trifle to the 
opponents who are the capitalist partners. 

The result will, no doubt, be that the pro- 
ceedings in this litigation will be prolong- 
ed and further litigation will be necéssary 
to finally determine the rights and liabili- 
ties of the partners. Forthisthe frame of 
the suit as originally brought and as it was 
modified from time to time is mainly res- 
ponsible. We regret the result but ias the 
decree stands we think that the order cannot 
be sustained. 

We accordingly set aside that order and 
allow the application: with costs, 

Z. K: Application allowed. 


ALLAHABAD HIGH COURT. 
Orvin Reviston No. 183 or 1925. 
February 2, 1926. 

Present:—Mr. Justice Daniels. 
Hakim MOHAMMAD ILYAS—P.tatintiFe 
APPLICANT 

É versus 
HARI RAM AND OTHERS — IJBFENDANTS— 
OPPOSITE— PARTIES. 

Provincial Small Cause Courts Act (IX of 1887), 
s. 23 (1)—Rent suit—Estoppel of tenant—Title, ques- 
tion of. . å 

Wuhere ina suit for the rent of a house the tenant 
is proved to have rented it from thé plaintiff, he is 
estopped from denying the latter’s title, and if he 
does deny it, his denial does not make s.23(1) of . 
the. Provincial Small Cause Courts Act applicable to 
the case. 

Civil revision from an order of the Judge, 
Small Cause Court, Jhansi, dated the 14th 
October 1925. 

Mr. N. P. Asthana, for the Applicant. h 

Dr. K. N. Katju, for the Opposite Parties. 

JUDGMENT.—This is an application in 
revision against an order of the Small Cause 


(93 I. O. 1926] 


Yourt returning a plaint under s. 23 of the 

Provincial Small Cause Courts Act to be 
presented on the regularside dn the ground 
that the case depends upon the plaintiff's 
title to immoveable property. The appli- 
cant urges that the defendant was estopped 
from disputing the plaintiff's title under 
s. 116 of the Evidence Act and, therefore, 
that no question of title had to be decided 
in the suitand s. 23 did not apply. It is 
an admitted fact that the defendant execut- 
ed in, favour of the plaintiff a document 
specifically stating that he has taken the 
house from him on a rent of Rs. 20 a month 
from a certain date. This on the face of it 
creates a tenancy and gives rise to the 
estoppel. The defendant triesto get out of 
‘this in all sorts of ways as by alleging that 
he had previously taken the house from the 
plaintiff's brother, who is at loggerheads 
with the plaintiff, and that he merely 
executed this memorandum as evidence of 
what the rent was. This explanation is 
contradicted by the document itself which 
is a clear admission of tenancy from the 
plaintiff. In my opinion the defendant was 
precluded from disputing the plaintiff's 
title in this suit and the Court below was 
wrong inapplying s. 23. 

It is urged against the.revision that this 
Court should not interfere because the 
plaintiff has another remedy by filing his 
suit on the regular side. The plaintiff will, 
however, be gravely prejudiced by being 
deprived of the summary redress which 
Small Cause Court procedure gives him 
and being required to enter into an elabo- 
rate controversy as to title. I, therefore, set 
aside the order of the. Court below and 
direct the learned Judge of the Small 
Cause Court to restore the case to his file 
and dispose of it on the merits. The appli- 
cant will have his costs of this application, 
Other costs will abide the result. 
| GA, Order set aside. 


LAHORE HIGH COURT. 
Stconp CIvIL APPEAL No. 1718 oF 1925. 
February 20, 1926. 
Present:—Mr. Justice Jai Lal. 
Musammat MOTI JAN—PLAINTIFE— 
APPELLANT 

` VETSUS o é 
Toe MUNICIPAL COMMITTER, DELHI 
THROUGH ITS SHCRETARY—DEFEenDant— 
RESPONDENT. 
Punjab Municipal Act (III of 1911), s. 152— 
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Specific Relief Act (I of 1877), 8. 42—Civil Procedure 
Code (Act V of 1908), s. 9—Municipality, action by— 
Suit for declaration and injunction—Civil Courts 
jurisdiction of—Public Prostitute," what is—Ques- 
tion of fact or law--Notice by Municipality. 

When it is alleged by a plaintiff that an action 
taken by a Municipal Committee is ultra vires or ig 


. not covered by the authority of the Punjab Municipal 


Act, the Civil Courts have power to interfere. It ig 
only when the action of the Municipal Committee 
has been exercised in conformity with the powers 
conferred upon it by the Punjab Municipal Act that the 
jurisdiction of Civil Courts is ousted. [p. 828, col. 1] 

A public prostitute is a woman whose trade is to 
let out her body on hire to all visitors or all visitors 
of a specified class. But whete a woman ig-the 
employee of one man or has been living with different 
lovers at different occasions but with one man at a 
time she cannot be said to be a publig prostitute, 
[p. 822, col. 1.) 

It is essential that the person to whom a notice 
under s. 152 of the Punjab Municipal Act is given 
should be carrying on her profession of a public 
prostitute at the time of the issue of the notice. 
[p. 828, col. 2.] é 

Where it is contended in second appeal that the 
facts found by the lower Appellate Court do not 
bring the appellants within the expression “public 
Prostitutes,” the question involved is one of law and 
not of fact. [ibid.] : 

Second appeal from a decree of the 
District Judge, Delhi, dated the 15th April 
1925, affirming that of the Subordinate 
Judge, Second Class; Delhi, dated the 31st 
December 1924. 

Lala Sardha Ram, R.S., for the Appel- 
lant. i | $ 

Messrs. Raj Narayan and Bishan Narain, 


for the Respondent. 


JUDGMENT,—This judgment will 
dispose of Appeal No. 1869 of 1925 by 
Musammat Bandi Jan, Appeal No. 1718 by 
Musammat Moti Jan, Appeal No. 1719 by 
Musammat Naushaba.Jan, Appeal No. 1965 
by Musammat Wahidan Jan, Musammat 
Zeban Jan and Appeal No. 1866 by Musam- 
mat Majidan Jan and Musammat Maddo 
Jan. The respondent in all these is the 
Municipal Committee of Delhi and they all 
arise out of the same judgment of the Dis- 
trict Judge of Delhi. 


Under s. 152 of the Punjab Municipal 
Act the Municipal Committee of Delhi pro- 
hibited the residence of the appellants in 
the locality specified in the notice on the. 
ground that they were public prostitutes, 
The appellants thereupon brought the suits 
out of which these second appeals have 
arisen for a declaration that they were not 
public prostitutes within the definition of* 
the term as used in. s. 152 of the Punjab 
Municipal Act and for an injunction against 
the Municipal Committee restraining it 


~ 
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gpecified in the notice. 

-It will be convenient at this stage to dis- 
pose of two objéctions raised by Mr. Raj 
Narayan who appeared before me on behalf 
ofthe respondent. 
“civil suit lay as the power of the Municipal 
Committees to issue a notice under s. 152 
was absolute and consequently not subject 
to the control by the Civil Courts. The 
District’ Judge has not’ discussed this 


point in the judgment and consequently” 


it is contended by the Counsel for the 
appellants that it was not raised- before 
him. ‘Thee question, however, is one of 
law and the objection is one which 
relates to the jurisdiction of the Courts. I, 
therefore, allowed it to be argued before me. 


No authority was cited on either side but 
the learned Counsel for the appellants relied 
on s. 9 of the C. P. ©. and s. 42 of the 
Specific Relief Act. [hold that the juris- 
diction of the Civil Courts, on the facts 
alleged by the plaintiffs, was not ousted by 
any provision-of the law express or implied. 
It is a well-recognized rule of the law that 
when it is alleged by theplaintiffs that action 
of the Municipal Committee is ultra vires or 
is not covered by the authority of the Act, 
the Civil Courts have power to interfere. 
It is only when the action of the Municipal 
Committee has been exercised in conform- 
ity with the powers conferred: upon it by 

the Municipal Act that the jurisdiction of 
the Civil Courts is ousted. The Civil Courts 
are, no doubt, incompetent to try the ques- 
tion whether a Municipal Committee, if it 
were acting within the limits of statutory 
powers, was right in its judgment that a 
certain action should be taken by them. 
Their discretion as to the mode of action is 
not subject toa scrutiny by the Civil Courts 
but their power to take that action is always 
open to examination by such Courts, In 
the case before me the question is whether 


the plaintiffs are amenable to the law that, 


has been applied to them by the Municipal 
Committee andI feel no doubt that the 
Civil Courts are competent to decide that 
point and to issue an injunction to the 
Municipal Committeg if they hold that the 
latter have issued notices to persons who 
were not really governed by the law which 
has been applied to them, 


The sécond objection raised by the Coun- 
sel for the respondent, was that the finding of 
the learned District Judge was one of fact 
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-force in 
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and that, therefore, no second appeal lay. 
but the appen do not contest generally 
the facts found by the learned District 

Judge. All that.they contend is that the 

facts found by him donot bring them within 

the expression “public prostitutes” and that 

is a question of law and not one of fact. T, 

therefore, overrule this objection also. 

I will now deal with a contention that was 
raised by the Counsel for the appellants 
that the burden of proving that the 
appellants were public prostitutes should 
have been laid on the defendant Municipal 
Committee. In my opinion there is no 
this contention. The plaintiffs 
came to the Court praying for a relief. It 
was initially for them to prove their case. 


_ Coming to the cases of. the appellants 
individually. In Appeal No. 1869 Musam- 
mat Bandi Jan has been found to have 
been living with one Chandu Lal as his 
mistress. This Chandu Lal, it appears, 
died during the pendency ofthis suit. The 
learned Judge holds as follows:— 

“She appears to have begun life as a 
dancing girl but she early made the ac- 
quaintance of Chandu Lal and was paid a 
salary of Rs. 220 per. mensem for many 
years. Her case is.certainly more doubtful 
than that of the other appellants but the 
mere fact that she remained content with 
one employer for some years does not ex- 
clude her from the definition.” 


A public prostitute has rightly been 
defined by the learned District Judge to be 
a woman who isa prostitute by profession 
and whose trade isto let out her body on 
hire to all visitors or to all visitors of a 
specified class. It appears from the last 
sentence quoted from the judgment of the 
learned District Judge that Musammat 
Bandi Jan, remained content with one em- 
ployer for some years, and also that at the 
time of the issue of the notice she was in 
his employ. Under the circumstances I do 
not think she falls under the definition of: 
the expression “public prostitute,” She 
was not at that time ‘carrying on a trade 
of letting out her body on hire to all 
visitors. Itis essential that the person to 
whom a notice under s. 152is given should 
be carrying on her profession of a public 
prostitute at the time of the issue of the 
notice. This has not been proved in this 
case. No inference adverse to the appel- 
lant can be drawn from the evidence of - 
Bhika (P. W. No. 6) who stated in cross- 
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examination that other people visit the 
house of the appellant. [ have examined 
the evidence of this witness. His state- 
ment does not lead to the inference that the 
other people visit the appellant’s house for 
any immoral purpose andI do not under- 
stand that this is the view cf the learned 
District Judge. This appeal, in my opinion, 
ought to be accepted. 

The next case is of Musammat Moti Jan 
(Appeal No. 1718). All that is proved 
against this appellant is that she has been 
living with different lovers on different 
occasions. Itis also clear that she has been 
living with one person at atime. That she 

is a prostitute is clear enough but it is 
` doubtful whether under the circumstances 

she can be called a “public prostitute.” 
The facts proved do not establish that she 
has been letting herself out to all visitors. 

In Appeal No. 1719 by Maushaba Jan at 
the time of the notice the appellant was the 
mistress of one Yusaf (P. W. No. 8). The 
learned District Judge has remarked that 
she admitted herself to be open to offers 
for sexual intercourse. I have referred to 
the record and have not been able to 
discover any such admission. Mr, Raj 
Narayan has admitted before me that there 
is no such admission. It is clear that she 
was attached to one lover at the time of the 
notice and was not carrying on the profes- 
-Bion of a public prostitute. 


Musammat Wahidan Jan appellant in. 


Appeal No. 1965 has been held to be a 
‘public prostitute’ on the. ground that she 
admitted that she was open to engagements 
ofsexualintercourse at other people’s houses. 
Ihave not been able to discover any such 
admission on the record and Mr. Raj Narayan 
admitted that there was none. Musammat 
‘Wahidan Jan states that she only dances 
and sings and also admits that she has been 
living with, two or three different persons 
-at different times. This fact alone does not 
make her a public prostitute. No argu- 
ments were addressed to me on behalf of 
Musammat Zaban Jan, Her appealis dis- 
missed with costs. - A 
Musammat Majidan and Musammat Maddo 
Jan are appellantsin Appeal No. 1966. The 
learned District Judge has held in respect 
of them that they have been the mistresses 
of several persons at different times and that 
although they say that they are ill, they 
have not abandoned their trade. There is 
no proof that their trade at any time or at 
the time of the notice was that of a public 
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prostitute and no question of abandoning 
the trade, therefore, arises in this case. On 
the facts proved they cannot be held to be 
public prostitutes and the facts found by 
the learned District Judge do not bring 
them within the purview of s. 152, 
- I accept the appeals and decree the 
plaintiff's suits with costs, throughout, The 
appeal of Musammat Zaban Jan is dismissed 
with costs, . 

RL N.H. Appeals accepted. 

LAHORE HIGH COURT. 
SECOND Crvin APPEAL No. 2568 or 1925. 
February 12, 1926. . 
Present : —Mr, Justice Broadway. 
LACHHMAN DASS—PLAINTIPR— 
APPELLANT 
versus 
SADHU AND ANOTAER—DERENDANTS—- 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XLI, r. $1 


Appellate judgment not discussing entire subject- 
matter—Legality. 


A judgment of an Appellate Court which deals 
with a part only of the subject-matter of suit and 
ignores the rest is not a legal judgment and is liable 
to be set aside. 


Second appeal from a decree of t} 
Additional District Judge, Hote. 
dated the 16th June 1925, reversing that-ot 
the Subordinate Judge, Fourth Class, Una 
District Hoshiarpore, dated the 18th Decem- 
Ret ee 7 < 

ala Fakir Chand, for the Appellant. 
Mr. Shamair Chand, for ihe: Reason NAN 


_ JUDGMENT.—Lachhman Dass plaint- 
if in this suit claimed possession of 10 
marlas of land, Khasra Nos, 543 and 555 
on the allegation that the defendants had 
unlawfully dispossessed him about ten years 
ago. The contesting defendant’ pleaded 
that the land had been in possession of 
himself and his ancestors for a very long 
period and that he was, therefore, the owner. 
The Trial Court settled the following 
issues :— 
1, Whether defendant No. l has made 
an encroachment on the land in question 
within 12 years? O. P. on plaintiff 

2. Whether andani has beenin ad- 
verse possession for more than. S? 
O. P. on defendant. eR 
„1t decided both these iŝsuesin the plaint- 
iff's favour and granted him a decree. The 
defendant Sadhu appealed and the Addi- 
tional District Judge, holding that the 
defendant's possession had extended over 
a period of 12 years, dismissed the plaintifi’s 
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suit. Plaintiff has come up to this Court 
in second appeal through Mr, Fakir Chand. 

Firstly it has been urged that the Civil 
Courts had no jurisdiction to deal with 
this matter because the defence set up 
was that the defendant Sadhu had been 
an occupancy tenant of the land and that, 
therefore, the suit was cognizable only by 
a Revenue Court. A reference to the writ- 
ten statement, however, shows that the 
defence set up was that theland in dispute 
had been held by the defendants and their 
ancestors as maurtsiat for eight generations, 
A reference to the dictionary shows that the 
word “maurusi” means ancestral or beredi- 
tary. Itis perfectly clear that the Courts 
below never regarded the plearaised by the 
defendant as being that he was the occu- 
pancy tenant ofthe land and, in these cir- 
cumstances I must hold that this contention 
has no force. 

It was‘next urged that the judgment of 
the lower Appellate Court had not discuss- 
ed the entire piece of land in suit. As 
has been stated above the land comprised 
an area of 10 marlas bearing two Khasra 
Nos. 543 and 555. The lower Appellate 
Court has dealt with Khasra No. 543 but 
appears to havye entirely ignored Khasra 
No. 555. It follows, therefore, that the lower 
Appellate Court has not disposed of the 
appeal that was before him. 

I, therefore, accept this appeal set aside 
the decision of the lower Appellate Court 
and remand it to himfora re-hearing of 
the appeal in its entirety and a re-decision in 
accordance with the law. Costs in this Court 
will follow the event, f 


RL. Appeal accepted. 


CALCUTTA HIGH COURT. 
Crvit RuLE No. 619 oF 1925. 
August 18, 1925. 
Present:—Mr. Justice Cuming and 
aa Mr, Justice Mukerji. 
AMANTULLA MIA AND ANOTHER— 
PLAINTIFFS— PETITIONERS 


© Tersus 
OHHATTOO RAM MUCHI AND #NGTHAR 
| DEFENDANTS—OPPosITE PARTIES. 
Oaths Act (X of 1878), s. 12—Refusal to take special 
oath—Presumption. , 
The mere fact that a person refuses to take special 
gath is not by itself sufficient to entitle the Court to 


AMANTULLA MIA V, OHHATTOO RAM MUOHI, 


[93 I. ©. 1926] 


presume that his case is necessarily false. In the 
absence of anything to show why he refused to take 
the oath the Court should not draw any adverse in- 
ference. [p. 831, col. 2.] 

Issen Meah v. Kaluram Chunder Naw, 2C. L. R. 
476 and Chintaman Bhat v. Shrinivas Bhat, 22 B. 680; 
11 Ind. Dec. (Nn. s.) 1035, distinguished. 

Rule against an order of the Court of the 
Deputy Commissioner, Darjeeling, in Mis- 
cellaneous Appeal No. 1 of 1925. 

Mr. Hemendra Nath Sen and Babu 
Gopendra Nath Dass, for the Petitioners, — 

_Babus Krishna Kamal Moitra and Rabin- 
dra Nath Chowdhuri, for the Opposite 
Parties, 


- ‘JUDGMENT. 

Cuming, J.—The facts of the case out 
of which this Rule has arisen are these: 
The plaintiffs who are the petitioners and 
at whose instance the Rule has been issued 
brought a suit against the opposite party- 
defendants in the Court of the Munsif at 
Siliguri. The defendants raised the objec- 
tion that the cause of action arose within 
the jurisdiction of the Kalimpong Court and, 
therefore, ‘the matter was not triable by the 
Munsif at Siliguri. Evidence was ordered 
to be produced to decide this question of 
jurisdiction, On the day fixed for the 
hearing the defendants challenged the 
plaintiffs to make a special oath on the 


. Koran agreeing that if the plaintiffs swore 


on the Koran that the transaction did not 
take place at Kalimpong they would be 
bound by the plaintiffs’ statement. The 
plaintifis refused to make the special oath 
and on this the Court proceeded to order 
that the plaint should be returned to the 
plaintifis to be presented before the Mun- 
sif at Kalimpong. His reasons for this order 
were that as the plaintifis refused to make 
the special oath when requested to do so 
the presumption was that the transaction 
took place at Kalimpong and not at Siliguri 
as alleged by the plaintiffs. On appeal to 
the District Court this order was upheld 
and the plaintiffs have now moved this 
Court, : ; 

Now, this matter comes within Act X 
of 1873 (the Indian Oaths Act) which 
provides for a party making a special 
oath and also for the other party offering 
to be bound by the statement made on the 
special oath. Section 12 of the Act further 
provides that “If the party or witness 
refuses to make the oath, ...he shall not be 
compelled to make it, but the Court shall 
record, as part of the proceedings, the nature 
of the oath or affirmation proposed, the 
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facts that he was asked whether he would 
make it, and that he-refused it, together 
with any reason which he nfay assign for 
the refusal.” In this case as far as can be 
seen the provisions of s. 12 have not been 
complied with, because there is nothing 
on the record to show why the plaintifis 
refused to make the special oath. The 
learned Advocate who has appeared for 
the plaintiffs-petitioners contends that the 
Court was not entitled to presume because 
the plaintiffs refused to make the special 
oath that the plaintiffs’ case was false and 
that the case of their opponents was true. 
The opposite party contends, on the other 
hand, that there are authorities for the 
findings of the lower Appellate Court and 
of the Munsif that if a party refuses to 
make a special oath the Court may pre- 
sume the falsity of his case. In this connec- 
tion he has relied on two cases—the first is 
the case of Issen Meah v. Kalaram Chunder 
Naw (1). In this case the plaintiff refused 
to take oath and apparently on this ground 
the lower Appellate Court reversed the 
decree of the first Court and dismissed 
the suit. The learned Judges in appeal 
held that the plaintiff having refused to 
take special oath it was competent for the 
lower Appellate Court to raise adverse pre- 
sumption against him. - It does not appear 
from the report what reasons were given 
by the plaintiff for refusing to take the 
special oath; and it is apparent also that 
besides this special oath there was other 
evidence on the record, because it was 
stated that it was partly on this account 
the lower Appellate Court reversed the 
decree of the first Court and dismissed the 
suit. ‘The next case relied on is the case of 
Chintaman Bhat v. Shrinivas Bhat (2), This 
particular point is to be found dealt with 
at page 685*. But it is doubtful whe- 
ther this decision really assists the oppo- 
site party. The learned Judge in dispos- 
ing ‘of this point remarks: “It will beseen 
from these sections (the learned Judge is 
here referring to the sections of the Oaths 
Act) that, while a party, who makes an oath 
as prescribed by his adversary, ccnfers by 
so doing on his statement the character of 
conclusive proof, his mere refusal to make 
the oath does not, under the terms of the 
Act, justify any legal presumption against 
him. The refusal is to be considered appa- 

(1) 2 0. L. R. 476. 

(2) 22 B. 680; 11 Ind. Dec. (x. s.) 1035. 

*Page of 22 Bom.— tld), 
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rently asa piece’ of conduct—evidence in 
the case, to be judged of along with the 
other evidence.” In the absence of any- 
thing on therecord to show the reasons for 
the plaintiffs’ refusing to make the special 
oath there is no means of judging whe- 
ther any inference or presumption can be 
drawn from the plaintiffs’. refusal to do so. 
Many persons, be they iMluhammadans, 
Hindus, Christians or whatever creed they 
may -profess, have a very strong objection 
to bind themselves by an oath of any 
character let alone of the particular solemn 
character which the plaintifis were asked 
to make in the present suit. The mere 
fact that a person refuses to make special 
oath is not by itself sufficient to entitle 
the Court to resume that his case is neces- 
sarily false. His case may be perfectly 
true and yet for religious reasons he is 
unwilling to bind his conscience by a 
particular form of oath. There is noting 
on. the record to show why the plaintiffs 
were unwilling to take oath and in the 
absence of anything to show why they 
were unwilling to make the oath the Court 
was not entitled to draw an inference ad- 
verse tothem. I donot think in the cir- 
cumstances that the learned Munsif was 
entitled to draw the presumption he had, 
so far as it appears from the record, and 
to decide the question of jurisdiction on 
this mere presumption without taking any 
evidence, 

The order of the learned Munsif and of 
the District Court are, therefore, set aside 
and the case is sent back to the Munsif who 
will decide the question of jurisdiction 
after taking evidence of both parties. 

The Rule is made absolute. The peti- 
tioners are entitled to their costs of this 
application. Hearing-fee one gold mohur. 

Mukerji, J.—TI agree. 

M, B. Rule made absolute. 

R. L. 





MADRAS HIGH COURT. 
LETTERS PATENT APPEAL No. 99 or 1924, 
November 20, 1925, 
Present:—Mr. Justice Devadoss and 
Mr. Justice Waller. 
RADHAKRISHNA ATYAR—Pertrioner 
—APPELLANT 


versus g 
Babu SRINIVASA AIYAR—RESPONDENT. 
Civil Procedure Code (Act V of 1908), a 146, 
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scope of—Purchaser of portion ‘of subject-matter of 
suit—Right to continue appeal filed by vendor. 

A person who claims an interest ina portion of 
the subject-matter of a suit is entitled to continue an 
appeal filed by his vendor. i 

Muthiah Chettiar v, Lodd Govinda Doss-Krishna 
Doss, 69 Ind. Cas. 337; 44 M. 919; 41 M. L. J. 316; 14 
L. W. 287; (1921) M. W. N. 649, applied. 

Section 146, O. P. C., applies not only to the filing 
of afresh suit os afresh appeal but also to the 
continuing of a suit or appeal pending. 

Under that section a person who is entitled to make 
an application or file an appeal which could have 
been mads or filed by another, under whom he claims, 
but which has not been made or filed, is also entitled 
to continue an application or appeal which has been 
made by such person when that application or appeal 
is not properly prosecuted or when such person dies 
before the application or appeal is disposed cf. 

Mannem Seshadri Reddi v. Putta Venkata Reddy, 
76 Ind. Cas. 809; 19 L. W., 660; A. I. R. 1924 Mad. 
709, relied on. 


Letters Patent Appeal against the judg- 
ment of.Mr. Justice Jackson, dated the 18th 
September 1924, in S. R. No. 24570 of 1923 
on the file ofthe High Court (petition) pray- 
ing to bring on record the appellant (Radha- 
krishna Aiyar)-as second petitioner in-S. R. 
No, 12691. Petitioner to be permitted to pre- 
fer in forma pauperis the second appeal 
sought to be prepared to the High Court 
against a decree of the District Court of 
Chingleput, in A. S. No. 166 of 1921 andin 
O. M.-P. No, 2199 of 1923, a petition pray- 
ing to excuse the delay in presenting the 
said S: R. No. 12691 of 1923.. 

Mr. N. Chandrasekara Aigar, for the Ap- 
pellants. - , 

Mr. M. S.. Venkataramier, for the Re- 
spondent, f 

JUDGMENT.—The only point in this 
Letters Patent Appeal is whether a person 
who is claiming an ‘interest in a portion of 
the subject-matter of the suit’ is entitled 
to continue an appeal filed by his vendor. 
In: this case the appellant’s vendor filed an 
application for leave to- appeal in forma 
pauperis on lOth July 1923 with a memor- 
andum of appeal. Hedied.on 24th Septem- 
ber 1923 and on 5th December 1923 the ap- 
pellant made an application to be made 
a party appellant for the purpose of pro- 
secuting the second appeal. The applica- 
tion to appealin forma pauperis was dis- 
‘missed and the appellant was directed to 
pay the Court-feg, and a month’s time was 
granted him for the purpose. He has paid 
the’ Court-fee. His application for stay of 
proceedings in O. M. P. No. 2221 of 1923 was 
dismissed by Mr. Justice Jackson on the 
ground that the appellant had no right to 
continue the appeal which was filed by his 
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vendor. The learned Judge distinguished 
the case of Muthiah Chettiar v. Lodd Govinda 
Doss-Krishna Doss (1) from this case on the 
ground that the appellant wanted to con- 
tinue the appeal already filed by his vendor 
and not that he wanted to file. another 
appeal. Section 146, C. P. O., says “Where 
any proceeding may be taken or applica- 
tion made by or against any person, then 
the proceeding may. be taken or the appli- 
cation may be made by or against any per- 
son claiming under him.” 

Mr. M. S.-Venkataramier for the respond- 
ent contends that s, 146 applies to the filing 
of a fresh suit or a fresh appeal and not for 
continuing a suitor appeal pending, We 
are unable to accept this contention. Ifthe 
appellant is entitled to -present another 
appeal to this. Court against the decree 
passed against his vendor,-we fail to see 


. why he should not be allowed to continue 


the appeal which was filed by his vendor. 
The proper interpretation: of.s. 146.is a 
person who.is entitled to make an applica- 
tion: or file an appeal which could have 
been made or filed by another under whom . 
he claims but which has not been. made or 
filed is also entitled to continue the appli- 
cation or appeal which has been made or 
filed by such person when that application 


- or appeal is not properly prosecutedor when 
-such person dies before the-application,or 


appeal is disposed of. 

In this connection we may -refer to the 
decision in Mannem-Seshadri Reddi. v. 
Puita Venkata Reddy (2). We, therefore, 
hold that the appellant is entitled to pro- 
secute the appeal filed by his vendor and 
we set aside the order-of the learned Judge, 
and direct that the appellant be. brought-on 
record in the second appeal. 

“The costs of this appeal will.bé: ¢osts. in 
the second appeal, 

VN V. 

Z. K. Appeal allowed. 

(1) 69 Ind. (Cas. 337; 44 M. 919; 41 M, L. J. 316; 14 
L. W. 287; (1921) M. W. N. 649. 

(2) 76 Ind, Cas, 809; 19 L. W. 660; A.I. R. 1924 
Mad. 709, 
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OUDH CHIEF COURT. 
SECOND EXEOUTION or DEOREH -APPEAL 
= No. 73 oF 1925. 

February 4, 1926. 
Present:—Sir Louis Stuart, Kr., Ohief Judge, 
and Mr Justice Hasan. 
RAGHUBAR SINGH AND ANOTHER— 
OxBJECTORS—APPELLANTS 
VETSUS 
GOKARAN—DECRELE-HOLDER—RESPONDENT. 

Res judicata—Execution proceedings—Limitation, 
implied decision of. : 

An interlocutory order passed in execution pro- 
ceedings is final between the parties and their legal 
representatives in respect of a matter decided Dy it, 
whether such matter is raised again in subsequent 
execution proceedings, or at a subsequent stage of 
the same proceedings. Such bar does not rest upon 
the provisions of s. 1ł, C. P. C., but upon general 
principles of law. [p. 834, col. 2.] 

Ram Kirpal Shukulv. Rup Kuar, 11 I. A. 37; 6 A. 
269; 4 Sar. P. C. J. 489; 3 Ind. Dec. (x. s.)718 (P. 0.) 
and George Henry Hook v, Administrator-General of 
Bengal, 60 Ind. Cas. 631; 48 I. A. 137; 19 A. L. 3. 366; 
40 AL L. J. 423; 29 M. L. T. 336; (1921) M. W.N. 313; 
330. L. J. 405; 3 U. P. L, R. (P. C.) 17; 23 Bom. L. 
R. 648; 25 ©. W. N. 915; 14 L. W. 221; 48 C. 499 (P. C), 
followed. 

` Subramania Iyer v. Rajeswara Sethupathi, 38 Ind. 
Cas. 627; 40 M. 1016, and Kesho Prasad Singh Bahadur 
v. Harbans Lal, 53 Ind. Cas. 85; (1920) Pat. 109; 2 P. 
L. T. 22, not followed. . 

Where an Execution Court allows the execution to 
proceed, and the judgment-debtor does not oppose the 
application for execution on the ground of limitation, 
there is an implied adjudication that the application 
is within time. [ibid.] 

Raja of Ramnad v. Velusami Tevar, 59 Ind. Cas. 
880; 48 I. A. 45;19 A. L. J. 168; 40 M. L.J. 197; 13 
L. W. 290; (1921) M. W. N. 51; 330. L. J. 218; 25 O. 
W. N. 581; 23 Bom. L. R. 701; 29M. L. T. 345 (P.O), 
followed. . Kara 


Appeal against an order of the District 
Judge, Hardoi, dated the 11th September 
1925, affirming that of the Subordinate 
Judge, Hardoi, dated the 9th April 1925. 


Mr. Bisheshwar Nath Srivastava, for the 
Appellants, 
Mr. A. P. Sen, for the Respondent. 


JUDGMENT.—This is the judgment- 
debtors’ appeal in execution of decree 
proceedings from the order of the District 
Judge of Hardoi, dated the 11th of Septem- 
ber 1925, confirming the order of the 
Subordinate Judge of the same place dated 
the 9th of April 1925. . 

The facts are as follows:—The respondent 
obtained a decree forsale on the basis of 
a mortgage against one Chitta Singh. This 
decree was made absolute on the 16th of 
March 1920, On the 24th of April 1923 the 
first application for execution of that decree 
was made by the respondent, It was alleg- 
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ed in that application that the judgment- 
debtor had paida sumof Rs. 20 in part 
satisfaction of the interest due on the 
decree on the 16th of June 1922. Usual 
notices to the judgment-debtor in respect - 
of the application of the 24th of April 
1923 were issued. These notices according 
to the finding of the Court seized of the 
execution proceedings were served on the 
judgment-debtor. Eventually the case was 
taken up for disposal on the 29th of Novem- 
ber 1923. On that date the Court passed 
an order allowing the execution to proceed 
by transferring the decree to the Qollector, 
the property which the decree-holder 
intended to sell having been proved to be 
the ancestral property of the judgment- 
debtor, Some time in September 1924 
Chitta Singh died. On the 20th of November 
1924 the decee-holder applied to the Court 
for substitution of names of the representa- 
tives of the deceased Chitta Singh on the 
record of the execution proceedings. This 
was accordingly done by an order dated the 
14th of February 1925. These representa- 
tives at this stage raised the objection that 
the execution of the decree was barred 
by limitation. The Courts below rejected 
this objection and this appeal is preferred 
as already stated, from thatorder, . 

In deciding the question of limitation 
the lower Appellate Court has also decided 
the question as to whether the service of 
notices on Chitta Singh in the initial stages 
of the execution proceedings was sufficient. 
or not andhas found that it was. It has 
rejected the evidence now produced-by the’ 
appellants in support of their contention 
that there was no service of these notices 
on Chitta Singh as unworthy of credence. 

On the question of limitation the learned ` 
Judge in agreement with the Court of first 
instance has come to the conclusion that 
the plea of limitation now raised by the 
representatives of Chitta Singh is no longer 
open to them by reason of the effect of 
the order of the 29th of November 1923. 

The finding of the learned Judge is im- 
pugned in appeal before us by an argument 
which we think is somewhat subtle, It was 
argued that an interlocutory order passed in 
execution proceedings is final in respect of 
a matter decided by it if such matter is 
raised again in subsequent execution pro- 
ceedings, but it was argued that such an 
order has not the effect of finality attached 
to it if itis passed in continuation of the 
same proceedings, The learned Advocate 
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for the appellants in support of his argu- 
ment cited two cases before us. One is 
Subramania Iyer v. Rajeswara Sethupathi 
(1) and the other is Kesho Prasad Singh 
Bahadur v. Harbans Lal (2), We feel con- 
. 6trained to say that those decisions support 
the argument of the learned Advocate but 
with great respect we find ourselves wholly 
unable to accep them as laying down a 
sound proposition oflaw. The matter seems 
tous to be concluded by a series of decisions 
of their Lordships of the Privy Council. 
The first of them to which we may refer is 
the case of Ram Kirpal Shukul v. Rup 
Kuari (3). Ona careful examination of the 
facts of that case it would appear that the 
order on which reliance was placed as a 
bar was passed in the same proceedings 
in which the question as to-whether it 
operated as a bar or not was subsequently 
raised. In delivering thejudgment of their 
Lordships of the Privy Council Sir Barnes 
Peacock said: | 

“The matter decided by Mr. Probyn was 
not decided in a former suit, butin a pro- 
ceeding of which the application, in which 
the orders reversed by the High Court were 
made was merely a continuation. It was as 
binding between the parties and those 
` claiming under him as an interlocutory 
judgment in a suit is binding upon the 
parties in every proceeding in that suit or 
as afinal judgment in a suit is binding 
upon them in carrying the judgment into 
execution, The binding force of such a 
judgment depends not upon s. 13, Act X 
- of 1877 but upon general principles of, law, 
if it were not binding, there would be no 
end to-litigation.” The second case to which 
we may refer is George Henry Hook v. 
Administrator-General of Bengal (4). Under 
an isste raised in an administration suit the 
Judge on the Original Side of High Court 
at Oaleutta decided in relation to the 
question of the interpretation of a Will that 
there was no intestacy as to the surplus 
income thereby rejecting a contention on 
behalf of next of kin that the gift over was 
invalid as creating a perpetuity. Infurther 
proceedings in the same suit after the 
death of one of the annuitants the next of 

(1) 38 Ind. Cas. 627; 40 M. 1016. 

(2) 53 Ind. Cas. 85; (1920) Pat. 109; 2 P. L. T. 22. 

(3) 11 I. A. 37;6 A. 269; 4Sar. P. C.J. 48973 Ind? 
Dee. (x. s.) 718 (P. 0). 

9 60 Ind. Cas, 631; 48 I. A7137; 19 A L.J. 366: 40 
M. L. J. 423; 29 M. L. T. 336; (1921) M. W. N. 313; 33 
C.L. J. 405; 3 U. P. L. R. (P, 0) 17; 23 Bom. L. R. 

§48; 25 C. W. N. 915; 14 L, W. 221; 48 0, 499 (P, ©), 
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kin contended that .under the reservation 
inthe decree they were entitled again to 
raise the cGoniention that the gift over was 
invalid but Lord Buckmaster held that 
the plea was no longer open to the next.of 
kin the matter having been finally decided 
by the previous order of the High Court. 
His Lordship referred to the observations of 
Sir Barnes Peacock in Ram Kirpal Shukul 
v. Rup Kuari (8) and pointed out that the 
bar did not rest upon the provision of s. 11 
of the C.P. C., but upon general principles 
of law. - 

It was finally argued by the learned 
Advocate for the appellants that the order 
of the 29th of November 1923 was no 
adjudication,upon the question of limitation. 
But clearly there was such an adjudication. 
Had it not been so the execution proceed 
ings would not have been allowed to be 
carried on any further. The Court seized of 
them transferred them to the Collector for 
further action. Thus there was an implied 
adjudication on that question against the 
judgment-debtor who did not choose to 
oppose the application for execution. This. 
view is again supported by a decision of 
their Lordships. of the Privy Council in the 
case of Raja of Ramnadv. Velusami Tevar 


The appeal, therefore, fails and is dismis- 
sed with costs. 

G, 

(5) 
M. L. 
L. J. 
L, T. 


A. Appeal dismissed. 
59 Ind. Cas. 880; 48 T. A. 45; 19 A. L. J. 168; 40 
J.197;13 L. W.290; (1921) M. W.N. 51; 33 0 
218,250, W.N. 582; 23 Bom. L., R.701; 29M 
345 (P.O). : 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL CIVIL JURISDICTION 
No. 90 or 1925. 

December 18, 1925. 
Present:—Sir Lancelot Sanderson, Kr., Chief 
Justice, and Mr. Justice Rankin. 
JNANENDRA BALA DEBI— APPELLANT 


versus 
Tae OFFICIAL ASSIGNEE or 

CALCUTTA AND OTHERS— RESPONDENTS. 

Presidency Towns Insolvency Act (III of 1909), ss. 75 
36 (1), (4), (6)—Public examination of insolvent— 
Admissibility against third person—Husband and 
wife—Property puPchased in name of wife~ Pre- 
sumption of ownership. | ’ 

An Insolvency Court may proceed under sub-s, (4) 
or (5) of 8. 36, Presidency Towns Insolvency Act‘ 
even without an actual admission on the part of the 
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person summoned and examined under sub-s. (1), if it 
is satisfied as laid down therein. [p. 839, col. 2.] 

Where a personis examined under suh-s. (1) by a 
Commissioner and not by the Court sub-ss. (4) and (5) 
do not apply. [ibid.] 

Proceedings under sub-ss. (4) and (5) are of the 
most summary nature and itis absolutely wrong to 
act under them unless there is a case so free from 
difficulty even on the story of the person examined as 
to make it reasonable to act brevi manu. [ibid.] 

The question whether a purchase made ten years 
ago in the name of a lady was a purchase benami is 
ee is beyond the scope contemplated by s. 36. 

ibid. 

The correct course in a case such as the above 
where there is any real conflict is either to proceed by 
way ofa motion before the Judge in Insolvency or to 
proceed by way of suit. But the Court, as a matter of 
practice though not of principle, may refuse to procced 
on a motion against a person as against whom the 
Oificial Assignee claims no higher title than that of the 
insolvent. [ibid.] É 

The evidence of an insolvent in his public exami- 
nation isnot admissible in favour of his estate on a 
claim by the Official Assignee against. third party. 
It is not admissible against anybody except himself, 
[p. 840, col. 1.] h 

Madhoram Raghumull v. Official Assignee, 85 Tnd. 
Cas, 984; 270. W. N. Gil; A. I. R. 1923 Cal. 631, 
discussed. 

In re Brunner, Ex parte Board of Trade, (1887) 19 

Q. B. D. 572; 56 L. J. Q. B. 608; 57 L. T. 418; 35 W. R. 
719; 4 Morrell 255, referred to. 
. There is-no presumption that what stands ia the 
name of the wife belongs to the husband. If it is 
shown that the money to purchase the estate was the 
husband's money in origin then the fact of the wife's 
relationship does not raise any presumption of 
advancement. [p. 838, col. 2.] 

In the absence of direct evidence that the origin of 
the property, i.e., the purchase-money was from the 
husband, indirect evidence can be entertained, and 
it can be shown from the dealings of the parties with 
the property that as between them the property must 
have belonged to the husband. But the mere’ fact 
that money borrowed by mortgaging the property 
standing inthe wife's name goes to the husband or 
ig put into his business is not convincing evidence 
that the property was not the wife's. [ibid.] . 

-Appeal against an order of Mr. Justice 
Pearson, in Insolvency Case No. 29 of 
1922, Al 

Sir Benode Mitter (with him Mr. S. R. 
Das), for the Appellant. 


Mr. S. N. Banerjee (with him Mr. B. C. 


Ghose), for the Respondents. 


JUDGMENT. 

Sanderson, C. J.—This is an appeal 
by Jnanendra Bala Debi against an order 
which was made by my learned brother 
Mr. Justice Pearson on the 17th of June 
1925. 

The order was made upon „an application 
made by the Official Assignee of Calcutta 
in the insolvency of Nishi Kanto Chatter- 
jee, who is the husband of the appellant: 
and, the notice was to the effect that an 


ar at an 


JANENDRA BALA DEBI V, OFFICIAL ASSIGNEE, 


835 


application would be made by the Oficial 
Assignee for a declaration that the pre- 
mises, No. 110, Beniatolla Street in the town 
of Calcutta, belong to the estate of the 
insolvent and that Srimati Jnanendra Bala 
Debi be ordered to deliver up possession 
of the said premises to the Oficial Assignee 
at such time, in such manner and on such 
terms as to the Court might seem fit and 
proper. . 

The learned Judge allowed the applica- 
tion, and the order was that the premises 
belonged to the estate of the insolvent and 
directed the appellant to deliver possession 
thereof to the Official Assignee, * 

The learned Judge appears to have as- 
sumed that the application was made under 
s. 36 of the Presidency Towns Insolvency 
Act: and, the learned Advocate, who ap- - 
peared for the Official Assignee, informed 
the Court that both the parties treated the 
application of the hearing as having been . 
made under s. 38 of the Presidency Towns 
Insolvency Act. 

In my judgment that was a mistake. It 
may be that the mistake arose by reason of 
the fact that the appellant was examined 
under s.36. The evidence of the appellant 
was taken on Commission on the 4th April, ` 
10th, 17th and 22nd May 1924 in pursuance 
of an order made on the 14th of March 
1924, and the application, which is the 
subject of this appeal, was not made until 
May 1925. 

It was, however, contended by the learn- 
ed Advocate on behalf of the Official - 
Assignee that the Court had jurisdiction, 
to entertain theapplication and make the 
order under the provisions of s. 7 of the 
Act, and that, therefore, the learned Judge’s 
order should not be set aside. 


The learned Judge did not act on the 
appellant's evidence only: for he admitted 
as evidence against the appellant the 
statements which were made by the insol- 
vent on his public examination although 
the admission of such evidence was object- 
ed to by the learned Advocate who appeared 
for the appellant. 

The learned Judge in admitting the 
statements made by the insolvent on his 
public examination relied tipon the case of 
Madhoram Raghumull v. Official Assignee (1), 
and, the passage upon which the learned 
Judge relied is at page 614.* 


(1) 85 Ind, Cas. 981; 27 O. W. N. 611; A. I. R.1923 
Cal. 631. 


*Page of 27 0. W, NAH] i 7 
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With great respect tothe learned Judge, 
Iam of opinion that the decision in that 
case was misunderstood. The factsof that 
case, shortly stated, were that the insol- 
` vents Surajmull and Mongalchand were 
adjudicated insolvents on the 15th of March 
1921. Thirteen days before the adjudica- 
tion, viz. on the 2nd of March, the insol- 
vents had assigned to certain creditors, who 
werecalled Raghu Nath Das Sew Lal, some 
outstanding debts which were alleged to 
be owing to the insolvent firm. The pro- 
prietor of the Firm of Raghu Nath Das Sew 
Lal was a man called Ram Lal Pachisia. 
Ram Lal Pachisia on the 29th of June 1921 
assigned his right, title and interest under 
the assignment of the 2nd of March to the 
appellants, Madhoram Raghumull. An ap- 
plication was made by the Official Assignee 
to the learned Judge taking insolvency 
matters on the Original Side, under the 
provisions ofs. 36 of the Presidency Towns 
Insolvency Act to have the two assignments 
of the 2nd of March 1921 and the 29th of 
June 1921 declared void as against the 
Official Assignee: and, the learned Judge 
made the order, declaring that the two 
assignments were void. 


Madhoram Raghumull then appealed to 
the Court of Appeal.- There was certain 
evidence before the learned Judge. It ap- 
peared that among others Raghumull, a 
member of the appellant firm, Ram Lal 
Pachisia the proprietor of the Firm of Raghu 
Nath Das Sew Lal, and Mongalchand, 
one of the insolvents, were examined under 
s.36 of the Presidency Towns Insolvency 
Act: and, the question was raised whether 
the statements of the insolvent made on 
such examination could be admitted as 
evidence against the appellants Madhoram 
Raghumull and against Ram Lal Pachisia. 

In giving the judgment in that case I am 
reported to have said, “As at present ad- 
vised, however, Iam of the opinion that the 
deposition of the insolvent was not admis- 
gible as evidence against the appellants or 
Pachisia, but do not decide this point and 
I leave that question open if it ever 
becomes necessary to decide it on another 
occasion.” 

1 did not decide it on that occasion, be- 


cause, as I stated in that judgment, I did: 


not rely upon the statements of the insolvent 
in any way. The case was decided upon 
evidence other than the statements of the 
insolvent, both by Mr. Justice Richardson 
gad by me. a7 
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I donot understand how the abovemen- 
tioned case çan be understood to be a 
decision that the deposition of the insolv- 
ent in the present case would be admis- 
sible as evidence against the appellant. | 

The learned Advocate for the Official 
Assignee drew my attention to a passage 
which appears at the right hand side of 
page 614* which begins as follows :—“ The 
learned Counsel said that it was desirable 
that the practice of this Court should be 
laid down clearly.” This related to the 
question and the sufficiency of the notice, 
which in the cited case was in general 
term, and what followed was meant to be a 
statement of what notice should be given 
with regard to depositions which were 
intended to ke used upon an application 
under s. 36, and it related only to depositions 
which would be admissible upon such an 
application. 

lt was a statement of the practice to be 
observed as regards notice, and in my 
judgment the passage cannot be read as a 
decision that the mere fact of giving notice 
would make admissible that which was 
otherwise inadmissible. ; 

Iadhere to the opinion expressed in the 
above-mentioned case and, in my judg- 
ment, the deposition of the insolvent taken 
on his public examination was not admis- 
sible against the appellant upon the ap- 
plication which was before the learned 
Judgein the present case. 

The reasons why the deposition of the 
insolvent is not admissible against the ap- 
pellant in such a case are set out in the 
judgment of Mr. Justise Cave in In re 
Brunner, Ex parte Board of Trade (2). 

I am, therefore, of opinion that the learned 
Advocate, who appeared for the appellant, 
wag right in his contention that the learned - 
Judge ought not to have admitted the 
deposition of the insolvent as evidence 
against the appellant, f 

That, however, does not dispose of this 

appeal. 
The learned Advocate who appeared for 
the Official Assignee read the evidence of- 
the appellant herselfand invited the Court 
to come to the conclusion upon that evi- 
dence that the premises in question really 
belonged to the insolvent. 

I must say that I find it exceedingly 
difficult to accept the evidence of the appel- 
lant. It seems tome that it is unreliable, 


(2) (1887) 19 Q. B. D. 572; 56 L.J. Q. B. 606; 57 L, 
T, 418; 35 W. R. 719; 4 Morrell 255. 
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I need not state the reasons for that con- 
clusion in detail. But that conclusion is 
not sufficient to justify the Court.in acced- 
ing to the contention of the learned Advo- 
cate for the Official Assignee. It does 
not seem to me that because the evi- 
dence ofthe appellant is rejected it must 
follow that the premises belonged to 
the insolvent. In my judgment if we 
were so to hold, we should be speculating 
as to the real facts, when there is no suff- 
cient evidence to justify the Court in 
arriving at that conclusion. Although the 
evidence of the appellant may be full of 
suspicion, I am of opinion that there is not 
sufficient evidence before the Court to 
justify it in holding that the Official As- 
signee has proved that the premises in 
question belonged to the insolvent. 

The result, therefore, in my judgment, 
is that this appeal must be allowed and 
the order which the learned Judge made 
onthe 17th of June 1925, must be set aside 
and the application dismissed. 

The Official Assignee must pay the ap- 
pellant’s costs of the appeal and of the pro- 


ceedings beforethe learned Judge on the 


Original Side. 

Rankin, J.—I agree. 

In this case itappears that the appellant 
was summoned as a witness under the 
private examination section, s. 36 of the 
Presidency Towns Insolvency Act, and was 
questioned before a Commissioner as to her 
insolvent husband, his dealings and his 
property. She appeared before the Commis- 
sioner asa witness: and although she was 
allowed the assistance of a Solicitor, the 
right of a witness to be re-examined under 
s, 36 is a strictly limited right. 

The answers given by her at this private 


examination are evidence against her. They - 


are not merely evidence against her in any 
bankruptey proceedings; they are evidence 
against her in any civil proceedings whether 
in insolvency or whether in a civil suit on 
exactly the same principle [cf. Ex parte Hall, 
In re Cooper (3) cf. the decision of Jessel, 
M. R., on page 583*, whichis not the same as 
the head-note Cf. also evidence Act, s. 18]. 
Thereupon the Official Assignee was 
minded to claim a certain property No. 110, 
Beniatolla Street. That property stands 
and has since 1914 stood in the name of 
the appellant, It appears to have been 
purchased in July 1914 for Rs. 19,000, It 
iy (1876) 19 Ch. D. 580; 51 L. J. Oh. 556; 46 L. T, 





* Page of (1876) 19 Ch. D—[Ed.] 
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appears to have been mortgaged in August 
1914 for Rs, 11,000, in September. 1915. for 
Rs. 13,000, and it seems that in compara- 
tively recent years another mortgage of. 
Rs. 35,000 was taken and the prior mortgsges 
were paid off. 


I collect that this property is in the pos- 
session of the lady; at all*events, it is a 
property inor upon which the lady and 
the insolvent have been living; and weare ` 
told onthe part of the Official Assignee 
that the property is worth some Rs. 60,000 
and more, so that there is a very substantial 
value in the equity of redemption. When 
the Official Assignee made up his mind as 
a result of his investigation to move the 
Court to declare that the lady was a mere 
benamdar for the insolvent and had so been 
for something like ten years he had to 
choose what course he would take. The 
ordinary course, having regard to the sub- 
ject-matter and the length of time over 
which the investigation might have to be- 
carried, would have been to commence a 
suit against the lady for a declaration that 
she was a benamdar fortheinsolvent. But 
under s. 7 ofthe Presidency Towns Insol- 
vency Act this Court in its insolvency 
jurisdiction has jurisdiction to determine 
such a point as that; just in the same way 
as where a person who carries on a retail 
business, becomes an insolvent in his Court, 
the Court would have jurisdiction by motion 
in insolvency to collect debts due to the 
business by third parties in Tipperah or 
somewhere else. As a rule, however, that 
class of proceeding against a mere third 
person as against whom the Official As- 
signee claims no higher title than the in- 
solvent’s is not brought in the Insolvency 
Jurisdiction andin any ordinary case any 
such motion brought in that jurisdiction 
unfairly and unreasonably, would be refus- 
ed as the learned Judge is in no way oblig- 
ed in the Insolvency Jurisdiction to try 
such a question. I would guard myself 
from being supposed to lay down that the 
only proper subjects for such a motion are 
cases within s. 55 or 56 of the Presidency 
Towns Insolvency Act. There are many 
other cases. There may be cases, for ex- 
ample, wherea property is gGlaimed as hav- 
ing been taken by the opposite party from- 
the insolvent after an available act of ban- 
kraptcy and it can be successfully claimed 
if the opposite party cannot bring himself 
within the protective sections. There may 
be cases where a transfer can be set aside 
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{fit is after an adjudication order. There 
are cases which come under s. 53 of the 
Transfer of Property Act where the right 
asserted by the Assignee is aright which 
belongs to creditors as such. It is import- 
ant that it should be understood, first, that 
the rule that. the Official Assignee should 
have recourse ta this jurisdiction only when 
he has a higher title than the insolvent's, 
. isnot a rule of law in the sense that the 
Insolvency Court has not. the jurisdiction 
to entertain such a case and, secondly, that 
it is not restricted only to ss, 55 and 56. But 
the rule is well established if it is not rigid 
and it is necessary in fairness to third par- 
ties who cannot help their creditors, debtors 
or cestut que trustent going insolvent, who 
may live far from Calcutta, and whose 
right may be difficult to ascertain apart 
from a regular suit. It is necessary also in 
the interests of this Court which cannot 
undertake in its insolvency jurisdiction to 
collect debts all over India or to decide on 
motion all classes of disputes merely. because 
an insolvent or his estate is a party. [In re 
Pollard Exparte Dicken (4) and In re Yates 
Ex parte Brown (5).; It may be noted that 
5. 26 of the Indian Insolvent Act, 1848 (11 
and 12 Vic. Cap. 21) is part of an entirely 
different scheme and corresponds neither 
tos. 7 nor-toany part of s.36 of the Act of 
1909 [ef. the observations of Peacock, C. J., 
in Barlow v. Cochrane (6) and such a case as 
In ve Khettsey’ Das (7).] The scheme of 
1848 relates to a very different type of 
Court. 
Inthe present case I do not collect that 
the appellant took such objection on these 
lines, to the proceedings being in the In- 
solvency Jurisdiction as to makeit just to 
decide this case upon the mere question of 
propriety of forum. Irather gather that 
at the hearing both parties were under a 
mistaken notion that the proceedings were 
in some way or other under s. 36. But 
whether in thiscase the Official Assignee 
would not have been more successful, had 
he proceeded by a regular suit, isa matter 
as to which one may have one’s own 
opinion. : 
The matter of the ownership of this im- 
portant property, apart from inadmissible 
evidence which has been allowed in the 


(1&78) 8 Ch. D. 377; 38 L. T. £60; 26 W.R. 73). 
(5 
78; 97 W. R. 651. 
(6) 2 B. L. R. O. O. J. 56; 1 Ind. Dec. (x. s.) 223. 
(7) 3 B.L, R. App. 14. 
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case, has to be decided upon an ‘affidavit by 
the Official Assignee which sets out no thing 
except piecesefrom the appellant's deposition, 
an affidavit by the lady, one or two docu- 
ments such as the mortgages, and that is 
all. When one comes to look at the deposi- 
tion of the lady one finds that her story is 
not such that any Court would be justified 
in acting upon it, if she were a plaintiff 
suing anybody elee. Her positive account 
of how she came to acquire this property 
is hot only confused, (as to which one may 
be allowed to say that it is perhaps small 
blame to her) but it is highly unconvincing 
and full of suspiction. Nevertheless one has 
to ask oneself whether there are any such 
admissions of fact as to entitle the Court to 
come to the conclusion that it is proved that 
the property was the insolvent's. We are 
dealing with a transaction of 1914 and so 
far as we know the insolvent did not get 
into the Insolvency Court till 1922—a very 
long time afterwards. There is no presump- 
tion that he was in difficulties and there 
is no presumption that he had money 
wherewith to buy the house. Cases of 
benami have been often dealt with by the 
Court. There is no presumption that what 
stands in the name of -the wife belongs to 
the husband. In Indiaif it is shown that 
the money to purchase the estate was the 
husband’s money in origin, then in con- 
tradistinction from the law of England. 
the fact of the wifes relationship does 
not raise any presumption of advance- 
ment ; “but until it is shown that the hus- 
band’s money was thé origin of the pur- 
chase, that line of argument does not 
commence at all. In the absence of direct 
evidence that the origin of the property, - 
ihe purchase-money, was from the hus- 
band, indirect evidence, no doubt, can 
be entertained and it can be shown from 
the dealings of the parties with the pro- 
perty that as between them the property 
must have belonged to the husband. But 
in the case of husband and wife, the mere 
fact that money which is horrowed goes to 
the husband or is put into the husband's 
business is no convincing evidence that the 
property was not the wife's. There are 
other possible explanations and it is not > 
possible in such a case for a Court to pro- 
ceed by an abstract deduction upon so 
ambiguous a circumstance as that. 

For these reasons, it appears to me that 
when tbis matter is looked at upon the 
only admissible evidence the Official As- 
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signee's claim must fail, and the judg- 
ment of the learned Judge, in so far as it 
does not refer to evidence Which is’ in- 
admissible, namely, the husband's answers 
on his public examination, seems to me to 
lack cogency. He says: “The learned 
Counsel has argued on behalf of the wife 
that no evidence has been given that the 
husband himself was in a position to buy 

` this property, that there is no presumption 
of benami and in the absence of evidence 
on the husband’s side it must be taken that 
the claim now made by the Qfficial As- 
signee fails,” Thatis the very contention 
which seems to me tobe right. The learned 

. Judge's answer to that is this: “To 
that I should be prepared to assent if there 
were anything at all to support the state- 
ments or any of the statements made by 
the wife as regards the source of the money 
which she alleges came to her hands and 
enabled her to pay the consideration for 
the purchase.” With great respect to the 
learned Judge it is no evidence that the 
property was bought.by the insolvent, to 
show that the wife’s story that the property 
is hers is uncorroborated. 

I come now to s. 36 of Act III of 1909. 
This has not only been misunderstood by 
the parties before the learned Judge but I 
have some reason to believe that the mis- 
understanding is widespread. - 

The sectionhas I think been misinter- 
preted by false analogies drawn from the 
Act of 1848. Section 36 of the old Act cor- 
respondsto part of fhe present s. 36 but 
nothing else corresponds. 

Sub-sections (4) and (5) of s. 36 of the Act 
of 1909 differ somewhat from their real 
proto-type, i. e, from the corresponding 
part of whatis nows, 25 of the present 
Bankruptey Act in England (which used to 
be s. 27 of the Act of 1883). The English 
Act runs: (4) “If any person on exami- 
nation before the Court admits that he is 
indebted to the debtor, the Court may. 

.” and so forth; (5) “If any person on 
examination before the Court admits that 
he has in his possession any property 
belonging to the debtor, the Court may. 

. . .' and so forth. The change made 
in the Indian Actisthis: “If, on the ex- 
yg amination of such person, the Court is 
satisfied that he is indebted tp the insolvent, 
the Court may. . . . .” “Tf, on the ex- 
amination of any such person, the Court 
is satisfied that he has in his possession 
any property belonging to the insolvent, 
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the Court may. . . . ." It seems quite 
clear that that change of wording has only’ 
a limited effect. The provisions of s. 36 
mean that when the witnessis before the: 
Court, the Court may at that time, (and 

even though for this purpose it is the Regis- 

trar and not the Judge) - proceed even: 
without an actual admission, if it is satis- 
fied to the effect laid down in these two’ 
sub sections. The power under the English 

Act has hardly been exercised but it is: 
quite clear that it is exercisable in all’ 
cases coming within the section even by. 
the Registrar of a County Court in the. 
country.. Whoever holds the examination 
has the power under the sub-sections 
provided it -is held by the Court [ef. s. 6° 
(1)]. It is quite true there is power to order 

the examination to be done by. a Commis- 

sioner, but in that caseI think it tolerably 

clear that sub-ss. (4) and (ə) are out of ac- 

tion altogether although the same result 

can be obtained by proceeding under 

8.7 and using the deposition as evidence 

against therespondent. What is contem- 

plated under these sub-sections is the most 
summary of all proceedings, namely, an 

order made upon the witness there and 

then and without previous notice and ib 
would be absolutely wrong ever to act under 

sub-s, (4) or (5) unless there was a case so 

free from difficulty even on the story of 

the witness as to make it reasonable to | 
act brevi manu. It is quite extravagant to 

suppose that in this case and under this 

section any order could have been made. 

A question of this sort whether a pur- 

chase ten years ago in the name of a lady 

was a purchase benami, is a long way 

from being within anything that s. 36 

contemplates. The correct course in these 

cases where there is any real conflict is 

either to proceed by way of a motion 

before the Judge in Insolvency or to proceed 

by way of suit. As an application under 

s. 36, the present case would fall to be 

dismissed in limine and I have only dealt. 

with the facts of the case atall because 

Mr. Banerjee sought to uphold the learned 

Judges order as a good order under 

s 


With reference to the question whether 
the insolvent’s evidence on his public 
examination is evidence in favour of his 
estate on a claim by the Official Assignee. 
against a third party, that is a very easy 
and avery old question of law. It has been 
well-settled for years that the evidence of 
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an insolvent in his public examination 
is not admissible against anybody except 
himself. It is not admissible in favour of 
his own estate as against a third party. 
It'is possible for the Official Assignee to 
call the insolvent and it may be possible 
ın certain circumstances in that way to 
. get from him the fact that on his public 
examination he said so and so; when that 
is done then the insolvent can be cross- 
examined; and the respondent has the 
opportunity of showing that it does not 
matter what the insolvent says, he has 
contradicted himself and his words are of 
no account. Even although it may be 
shown that the respondent was a creditor 
and although it couldbe shown that the 
creditor had attended personally at the 
public examination and that he had heard 
_ the insolvent say what he had said, the 
insolvent's statements would not be evi- 
dence as such against the respondent for 
any purpose. What X says in the pre- 
sence of A is sometimes evidence against 
A in that A’s conduct in relation to the 
statement throws light upon the facts, it 
is analogous to an admission by conduct; 
but ina judicial proceeding a party has 
no opportunity to interfere with statements 
being made which he does not admit; and 
though the circumstance might be put to 
the creditor in cross-examination, it is quite 
wrong even in such a case to suppose that 
his. presencé at ‘the public examination 
makes the insolvent’s statements evidence 
against him. Inmy judgment the learn- 
ed Judge has proceeded upon materials 
which were inadmissible and there are no 
sufficient materials on the record to support 
his. finding. : 

As regards the case of Madhoram Raghu- 
mull v. Oficial Assignee (1) I have read 
that case with some care and I.do not find 
that there is anything in the judgment 
contrary to the view I have expressed. As 
I regard the matter it was accepted that 
the deposition under s. 36 was only evi- 
dence against the witness who gave it. 
The question as to the public examination, 
it: was apparently.not necessary then to 
decide. 


5, 8. Appeal allowed. 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
REVISION APPLICATION No. 38 or 1924. 
February 24, 1925. 
Present:—Mr, Kennedy, J. O., and 

Mr. Raymond, A. J.C... 
DITAL AND oTHERS—APPLICANTS 
versus 
DHANRAJMAL AND ANOTHER— OPPONENTS, 

Civil Procedure Code (Act V of 1908), Sch. IT, pare, 
15—Arbitration-——Dispute decided on special oath—~ . 
Misconduct. j 

An arbitrator is not entitled to decide the dispute 
referred to him on the special oath ofa party or a 
witness, unless all parties affected by the procedure 
adopted by the arbitrator agree to the adoption of 
such procedure. Where the arbitrator adopts such 
procedure without the consent of the parties he 
abrogates his functions as arbitrator and is guilty of 
a technical misconduct. [p. 841, col. 1.) 

Revision. 

Mr. Kimatrai Bhojraj, for the Applicants. 

Mr. Dipchand Chandumal, for the Op- 
ponents. 

JUDGMENT.—In this case a certain 
claim pending before the Subordinate 
Judge of Mehar was referred to the sole 
arbitration of Mir Murid Ali Khan Talpur. 
It appears that on the day of hearing the. 
second plaintiff was not there; the parties 
that attended were the first plaintiff and 
the defendants. Aftera certain amount of 
evidence was taken, the parties present 
agreed that a .special oath should be ad- 
ministered to one Sultan and the parties 
would stand or fall by the statement made 
on such special oath by Sultan, Sultan 
made a statement which was regarded as 
conclusive against the plaintiffs and the 
result was that without further proceeding. 
an award was passed dismissing the suit 
against the defendants and directing the 
plaintiffs to pay costs. 

Objections were taken to the award and 
the learned Subordinate Judge, Mehar, . 
found that there wastechical misconduct on 
the part of the arbitrator, and he, therefore, 
set aside the award and himself proceeded . 
to set down the case-for hearing. Against 
that order, the original defendants come 
here in revision. 

It is not necessary for the present case 
to decide how far a revision application 
lies to this Court in such a case, nor is it 
necessary to explore the powers of the 
parties to ask an arbitrator to proceed in 
a particular manner and authorise that 
arbitrator to adopt any particular means 
of coming to the truth. It would seem 
perfectly clear that an arbitrator is not 
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entitled to adopt the procedare of a special 
nature unless all parties affected by it agree 
to the adoption of such procedure. To 
do so is to abrogate his function as an 
arbitrator, and that would be a technical 
misconduct. But in the present case, we 
have the fact that the plaintiff No, 2 was 
not present at the hearing and did not con- 
sent to the administration of the special 
oath to Sultan and it does appear that the 
plaintiff No. 2had not in any way em- 
powered plaintiff No. 1, so to agree to that 
course and it is clear, therefore, that the 
procedure adopted was such that it caused, 
at any rate, a technical injustice to plaintiff 
No. 2. Thereis by no means any reason 
to suppose that the claim had been dispos- 
ed of after due enquiry on the merits. 

We think, therefore, that the learned 
Subordinate Judge is quite right in setting 
aside this award, and we dismiss this ap- 
plication with costs. 

Z, K. Application dismissed. 





MADRAS HIGH COURT. 
Civin Revision Petition No. 872 or 1925. 
December 9, 1925. 

Present :—Mr. Justice Krishnan. 
ARUNACHELA NAICKER— 

PETITIONER ` 


VETSUS 
C. K. VENKATACHARI AND OTHERS— 
RESPONDENTS, 

Madras Civil Courts Act (IIT of 1873), ss. 13, 27— 
Madras Local Boards Act (XIV of 1920), rules under, 
for decision of election dispytes—Rule 4, cl, 8— District 
Munsif, whether subordinate to Subordinate Judge— 
Election petition, transfer of, by Sub-Judge to District 
Munsif, legality of. 

Under the Madras Civil Courts Act District 
Munsifs. are treated as subordinate not tothe Subor- 
dinate Judges but to the District Judges. A Subor- 
dinate Judge, therefore, acting under r. 4, cl. 3 ofthe 
rules framed under the Madras Local Boards Act for 
decision of election disputes has no jurisdiction to 
transmit an election petition to the Court of a District 
Munsif for disposal, but must dispose of it himself. 

‘Petition, under s. 115 of Act V of 1908 
and s. 107 ofthe Government of India Act, 
praying the High Court to revise an order, 
dated the 12th October 1925, of the Court of 
the District Munsif, Madurantakam at 
Chingleput, in M. P. No, 454 of 1925, in O. 
P. No. 5 of 1925. 

Mr. K. Rajah Iyer, for the Petitioner. 

Mr. K. Bhashyam Iyengar, for the Re- 
spondent. 

JUDGMENT .—This petition refers to 
an election petition which had been filed 
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in the Court of the Subordinate Judge of 
Chingleput against the election of the 
President of the Union Board of Uttaramal- 

lur. The Subordinate Judge apparently 

acting under r. 4, cl. 3 of the Rules framed 

under the-Madras Local Boards Act trans- 

mitted the case to the Court of the District 

Munsif of Madurantakam. The District 

Munsif seems to have realised that the pro- 

cedure was not justifiable as his Court’ 
could not be treated as a Court subordinate 

to the Subordinate Judge under r. 4 cl. 3 

aud the matter was represented to the Sub- 

ordinate Judge. But the Subordinate Judge 

decided that he had power to transmit the 

case to the District Munsif and get*him to 

try it. This revision petition is against the 

order of the District Munsif proceeding to 

try the case under the orders of the Sub- 

ordinate Judge. 

It seems to me that the order of the Sub- 
ordinate Judge sending the case to the 
District Munsif is not correct. That order 
is not supported before me by the respond- 
ent’s Vakil. The Court of the District 
Munsif of Madurantakam cannot be treated 
as a Court subordinate to the Vourt of the 
Subordinate Judge of Chingleput as no 
appeals lie from that Court to the Subordi- 
nate Judge, but appeals lie to the District 
Court only. Inthe Civil Courts Act the 
District Munsifs are not treated as sub- 
ordinate to the Subordinate Judges. That 
being so, it is not possible to hold that the 
District Munsif’s Court was a Court to 
which the Subordinate Judge was entitled 
to send this petition. The Subordinate 
Judge himself should have tried the matter. 

I, therefore, set aside all the orders passed 
in this case and direct the Subordinate 
Judge to dispose of the election petition at 
an early date. Costs of- this revision peti- 
tion will be costs in the election petition. 


TV. N. V. Order set aside. 


OUDH CHIEF COURT. 
Sreconp Civit APPEAL No. 17 or 1926. 
February 22, 1926. 
Present:~-Mr. Justice Ashworth. 
PARASRAM PANDE-—DerenDant— 
APPELLANT 


versus 
CHHUTTAN LAL—Puraintirr— 


RESPONDENT. 
Nazul land—Lord Canning's proc-amation, scope of 
—Sites with debris of houses. 
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The proclamation of acquisition issued by Lord 
Canning in 1858 did not mean that it did not apply to 
any site with the debris of houses on it but only 
that it did not apply to the site of the ruins of a 
house which some individual claimed a right to re- 
build. [p. 842, col. 1.] 

Barati v. Secretary of State for India, 61 Ind. Cas. 
721; 24 0. 0. 33; 8 Ò. L. J. 233; 3U. P. L. R. (O.) 35, 
referred to. we 

Second appeal against the judgment 
and decree of the Additional Subordinate 
Judge, Lucknow, dated the 7th December 
1925, modifying that of the Munsif, South 

Lucknow, dated the 29th February 1924, 

Mr. L. S. Missra, for the Appellant. 


JUDGMENT.—This is a defendant's 
appeal. Chhuttan Lal, plaintiff, sued for 
possession of a portion of a plot No. 1623 
according to the Settlement abadi khasra 
in the Mohal Qutubpur Khalispur of Luck- 
now on the allegation that he was the 
lessee ofthe plot in suitfrom the Nazul 
Department from 1920 or 1921, and had been 
dispossessed by the defendant-appellant 
some eight or nine months before the suit 
was brought in January 1923. The defend- 
ants reply was that he had purchased the 
plot in suit from its original owner Ajudhia 
on the 3lst July 1922, and that the Nazul 
Department never had any ‘title enabling 
them to lease it to the plaintiff. The first 
Court accepted the defendant's contentions 
and dismissed the suit. On appeal the 
lower Appellate Court set aside the finding 
of the first Gourt and held that the par- 
ticular portion of the plot in suit had 
belonged to the Nazul Départment. In this 
appeal the first point taken is that the 
plaintiff's evidence as toa lease of 18 bis- 
was in plot No, 1623, was not such as to 
enable the lower Appellate Court to say 
that it covered the land in suit. T'he lower 
Appellate Court has not given a decree for 
the whole land in suit but only for the 
portion marked “Q. U. V. W.” in the map 
of the amin. Now this area only measures 1 
biswansi, 17 kachwansis, and the lower 
Appellate Court has found that this was 
the only areaof which the Nazul Depart- 
ment could dispose. -Iam of opinion that 
the probabilities are in favour of this small 
area at least being included in the 18 bis- 
was of land which the Nazul Department 
purported to lease. The lower Appellate 
Court has pointed out that the suit was 
fought in the first Court.on the understand- 
ing that the land claimed was all covered 
by this lease. Having regard to these 
facts I reject this ground of appeal. ~ 
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The next ground is that the Nazul Departe 
ment only-had title by the acquisition o 
sites in Lucknow to unoccupied land and 
not to land with-the debris of houses on 
it. The matter is fully discussed in the 
case Barati v. Secretary of State for India 
(1), I agree with the lower Appellate Court in 
holding that this ruling did not megan that 
the proclamation of acquisition did not 
apply to any site with the debris of houses 
onit but only that it did not apply to 
the site of the ruins of a house which some 
individual claimed aright to re-build. The 
next point taken is that the plaintiff was 
estopped from denying the plaintiff's title 
to the land decreed him by the lower 
Appellate Court by various facts. One fact 
was that when the defendant purchased 
from the original owner Ajudhiaa portion of 


‘plot No, 1623 the plaintiff objected that 


Ajudhia had agreed to sell him the property, 
This clearly would not constitute any 
estoppel. Again the plaintiff got a sale- - 
deed from Ajudhia ofa further portion of 
plot No. 1623. “No doubt he could not 
deny the title of Ajudhia in respect of that 
further area, but his action will not affect 
his claim to the present area. Again in 
1914 the plaintiff got an ex parte decree for 
sale on the basis of a mortgage by Ajudhia 
of the whole of plot No. 1623 and other 
plots. This mortgage only amounted to 
a mortgageof Adjudhia’s interest in the 
plots and would not prevent the plaintiff 
subsequently setting up title to part of 
plot No. 1623 independently of his mortgage 
from Ajudhia. Lastly itis said that the 
plaintiff had taken a lease from Ajudhia of 
this very land. Apparently this was based 
ona remark inthe judgment of the first 
Court, but I have not been ableto find 
that that Court held any such lease to have 
been proved or the period for which it was 
taken. I cannot find that there was suffici- 
ent evidence ofsuch a lease by Ajudhia 
in favour of the plaintiff as would have 
estopped him from claiming under the 
lease given him by the Nazul Department. 
For the above reason I am unable to hold 
that the decision of the lower Appellate 
Court has been shown wrong, and dismiss 
-this appeal under O. XLI, r. 11. Theappel- 
lant’s Counsel has put forward very vague’ 
arguments and supported by very vague 
evidence so that it is difficult to meet the 


(1) 61 Ind. Cas, 721; 24 O. ©. 33;8 O. L, J. 233; 3 
U.P. L. R. (0.) 35. 
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arguements definitely. This is no reason for 
giving notice to the respondent. 
Ñ. H, Appeal dismissed. 


LAHORE HIGH COURT. 
Sgconp Oivin APPRAL No. 2160 oF 1925. 
February 2, 1926. 
Present:—Mr. Justice LeRossignol. 
JAWALA—PU.LAINTIFF— 
APPELLANT 

f VETSUS 
WARYAMAN AND ANÒTAER—DEFENDANT8S 
— RESPONDENTS. 

Registration Act (XVI of 1908), ss. 17, 49-—Luchange 
deed unregistered but acted upon—Admissibility in 
evidence—Part-performance, doctrine of-—Registration 
Law when may be ignored. 

An unregistered deed of exchange affecting im- 
moveable property of more than Rs. 100 cannot "be 
referred to for purposes of title by the application of 
the equitable doctrine of part-performance where the 
circumstances of the parties have not altered and there 
is not a series of acts on the part of the parties 
extending over a considerable time such as would 
justify the Courts in basing their decree not upon the 
contract but upon those acts. The Law of Registration 
can be ignored only when the equities on other side 
are very clear. [p. 843, col. 2; p. 844, col. 1.] 

Mahomed Musa v. Aghore Kumar Ganguli, 28 Ind. 
Cas. 930; 42 C. 801; 17 Bom. L. R. 420; 21 C. L.-J. 231; 
28 M. L. J. 548;19 C. W. N. 250; 18 A. L. J. 229; 17 
M. L. T. 143; 2 L. W. 258; (1915) M. W. N. 621; 421 
A. 1 (P. C.), distinguished. 

Second appeal from a decree of the 
District Judge, Hoshiarpore, dated the 27th 
June 1925, reversing, that of the Subordi- 
nate Judge, Third Class, Hoshiarpore, dated 
the 30th March 1925. 

Lala Fakir Chand, for the Appellant. 

Lala Nawal Kishore, forthe Respond- 
ents. 

- JUDGMENT.—This second appeal 
arises out of an action for recovery of 44 
marias of land being the half of Khasra 
No. 1058. Admittedly, the field belonged 
jointly to plaintiff and defendants but in 
1922 the defendants brought a suit for 
possession of the 4§ marlas now in suit under 
s. 9 of the Specific Relief Acton the alle- 
gation that there had been a private parti- 
tion; thatthe area in dispute had fallen to 
their share; and that the present plaintiff, 
had shortly before suit taken possession 
illegally by depositing his, manure upon 
if. 

The present defendants succeeded in 
that suit and the present suit was then 
instituted by the ‘present plaintiff for re- 
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covery oftheland, The defence was that 
the plaintif had effected an exchange of 
the land in suit by taking the defendants’ 
half of another joint property. In support 
of their contention the defendants produced 
what purported to be a deed of exchange, 
but that document was unregistered and 
being unregistered, was held to be inad- 
missible in evidence by the Trial Court 
which decreed for the plaintiff. In appeal 
the learned District Judge agreed that the 
document required registration but it could 
be referred to for purposes of title by 
application of the equitable doctrine of 
part-performance as enunciated în Maho- 
med Musa v. Aghore Kumar Ganguli (1), and 
holding that the document had been acted 
upon, the learned District Judge dismissed 
the plaintiff's suit. The learned Judge says 
that the defendants built a hut on their 
half of the field because they thought that 


“the area in dispute would be available for 


their use. The learned Judge presumably 
means that they thought that they would 
be able to use the area in dispute as a 
court-yard of theirhut. He also finds that 
the plaintiff, in accordance with the ex- 
change, had taken possession of the defen- 
dants’ half of the other joint haveli. In 
my opinion the circumstances of this case 
and of the Calcutta case are vastly differ- 
ent. In Mahomed Musa v. Aghore Kumar 
Ganguli (1) it was held that even though 
a document is ineffective to prove a con- 
tract, an agreementif carried out by the 
acts and conduct of the parties will 
be upheld. by the Courts on equitable 
grounds because such conduct has altered 
the circumstances of the parties and estop- 
pel is created. 

In this case it is difficult to see how the 
circumstances of the parties have altered. 
Great capital is made of the circumstances 
that the plaintiff is now in possession of 
the defendants’ half of another joint pro- 
perty, but sight is lost of the circumstance 
that before the alleged exchange that pro- 
perty also was in the joint possession of 
both the plaintiff and the defendants. Simi- 
larly, but for the exchange alleged, the 
field in dispute is the joint property of the 
plaintiff and the defendants. In this case 
there is not a series. of acts on the part 
of the parties extending over a considerable 


(1) 28 Ind. Cas. 930; 42 C. 801; 17 Bom. L. R. 420; 
210. L. J. 231; 28 M. L. J, 548; 19 C. W, N, 250: 13 A, 
L. J. 229; 17 M. L. T. 143: 2 L. W. 258: (1915 M. W. 
N. 621; 42 L A.1(P. 6. 
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time such as would justify the Courts in 
basing their decree, not upon the contract, 
but.upon those acts. The Registration Law 
can be ignored only when the equities on 
the other side are very clear. In this 
case the property alleged to be conveyed 
‘by the document produced by the defen- 
dants is more than Rs, 100 in value, Until 
it is registered it cannot affect any property 
nor bereceived in evidence of any trans- 


action affecting immoveable property and I 


hold that the exchange is not proved. 
I, therefore, accept the appeal and setting 
_ aside the decree of the Court below, restore 
thatof the Trial Court with costs through- 
out. ra 


2 R, h Appeal accepted, 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 

Seconp CIVIL APPEAL No. 17 or 1924. 
October 30,1925. 
Present:—Mr. Kennedy, J. C., 
and Mr. Rupchand Bilaram, A. J. O. 
BODOMAL AND ANoTHER—PLAINTIFFS— 

; APPELLANTS 
i VETSUS 
Musammat KISANIBAI—DEFENDANT 
: — RESPONDENT., - 
Hindu Law-—Sind—Mitakshara or Mayukha—In- 
. keritance—Half brother v. full sister. A 
The Mitakshara interpreted in the light of the 
.Mayukha, and not the Mayukha where itis in con- 
fict with the Mitakshara, should be presumed to be 
the governing law in Sind, it being open lo any party 
rélying on any particular usage recognized by the 
Mayukha which is irreconcilable with the Mitakshara 
to plead such usage as being in force in Sind and to 
prove it by evidence. [p. 846, col. 1.] 
Chinku v. Utamchand, 2 S. L. R. 59, relied upon. 


"Halima v. Asibai, 8 Ind. Oas. 214; 4 S. L. R. 77, 


Metharam v. Rewachand, 44 Ind. Cas. 269; 12 S. L. R. 
116; 22 ©. W. N. 377; 4 P.L. W. 197; 34 M. L. J. 327; 


7 L. W. 361; 23 M. L. T. 218; 16 A. L. J. 281; 27 O. L.. 


. J. 345; 20 Bom. L. R. 566; (1918) M. W. N. 587; 45 ©. 
666; 45 1. A. 41 (P.O), Pirdhan v. Khana, (1876) 1 
Selected Decisions 37, Motilbai v. Bachibai, (1898) 2 
Selected Decision 7, referred to. - 

According to the Mitakshara a full sister is nota 


preferential heir toa half brother, although she is ` 


so according to the Mayukha. Therefore, in Sind a 
full sister does not inherit as against the half brother 
in the absence of any special usage tothat effect. [p. 
848, col. 1.] p 

Sakharam Sadashiv Adhikari v. Sitabai, 3 B. 353; 
4 Ind. Jur. 81; 2 Ind. Dec. (N. s.) 236, referred to. 

Bhagwan v. Warubai, 32 B. 300; 10 Bom. L. R. 389, 
and Hari Annaji v. Vasudev Janardhan, 23 Ind. Cas. 
944; 38 B. 438; 16 Bom, L. R. 283, followed, 
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Appeal against the judgment and deeree 
of the District Judge, Sukkur, dated the 
sau March 1924, in Civil Appeal No. 36 of 
1923. $ . i 
i Mr. Srikishendas H. Lulla, for the Appel- 
ant. OA: $ 
Mr. Kimatrai Bhojraj, for the Respond- 
ents. - 

JUDGMENT. ui 

Rupehand, A. J. C.—This second 
appeal arises out of a'dispute over the pro- 
perty left by a Hindu resident of Upper 
Sind, The rival claimants are the son and 
grandson of his consanguine brother on the 
one hand, and his full sister on the other, 
pedigree of the par- 


ties:— A 
Ist wife, = Mulchand = 2nd wife, 
(dead) (died in 1906 (dead). 
Motumal l E i y 
(died in The propositus Kishnibal 
1913) Jessonial, (defend- 
| (died in 1920), ant), 
Bodomal, Sugnomal, 
(plaintiff (died in 
No. 1). 1918), 
Gopimal, (minor) 
š (plaintiff 
No. 2.) 


In the suitthe plaintiffs claimed the house 
in dispute and certain jewellery as joint 
family property and exclusively theirs by 
right of survivorship or in the alternative 
as preferential heirs of Jessomal, and pray- 
ed for restoration of the same by the de- 
fendant who had got into possession on 
Jessomal’s death. The claim for jewellery 
was- subsequently abandoned, and is not 
now the subject-matter of dispute. The 
defendant set up the exclusive right of 
Jessomal to the property by virtue of the 
Will left by Mulchand and by adverse 
possession and claimed it for herself as ex- 
clusive owner thereof on the death of Jes- 
somal by virtue again of another alleged 
Will made by Jessomal in her favour and. 
also as preferential heir to his estate. 

.The Trying Judge decreed the plaintiffs’ 
suit holding the house as joint family pro- 
perty, the first Will as void, and the second 


“Will as not proved. He further held that 


treating the plaintifis and Jessomal as ten- 
ants-in-common) the plaintiffs were entitled 
to his half share in preference to the sister 
according to Mitakshara which governed 
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Sind. In the first appeal the learned Dis- 
trict Judge of Sukkur held that Jessomal 
had acquired exclusive title to the property 
in suit and though he found the Will of 
Jessomal was not proved, he failed to apply 
his mind to the alternative case of the 
plaintiffs and dismissed their suit. 

The findings of fact of the . learned 
District Judge are binding on us in second 
appeal. There is at present no dispute be- 

_tween the two plaintiffs, and for the pur- 
poses of this appeal the only question left 
for our consideration is whether the plaint- 
iff No. 1 as consanguine or half brother of 
the propositus is entitled to succeed to his 
estate in preference to his sister. 

On this point the Mitakshara and the 
Mayukha Schools of Law radically differ. 
The Mitaksharain Ch. IIs. 4, pp. 5 and6 
expressly places a consanguine or’ half 
brother (i. e., son of the same father but not 
of the same mother) immediately after the 
full brother and as such one in the compact 
series of heirs who inherits the property 
before the brother’s sons and before the 
grandmother. Vyjnaneshwara, the author 
of the Mitakshara, makes no mention of the 
sister whether full or half sister is a-gotraja 
sapinda, or the place she occupies in the 
order of succession. The Mayukha, on the 
other hand, gives the sister a much higher 
place than the half brother. In Ch. IV, 
8.8, pages 16 to 19, Nilkantha, the author 
of the Mayukha, disputes the declaration 
made by Vyjnaneshwara in the Mitakshara 
in favour of a half brother, and on certain 
technical rules of constructions which 
Nilkantha applies to theplacita contained in 
the Smirttis of Manu and Vajnavalkya and 
other texts, places the sister immediately 
after the grand-mother. He assigns to the 
half brother a peculiar position of inherit- 
ing the property -jointly with the paternal 
grandfather, and after the fall sister, on 
the ground that their propinquity is equal 
as “the (deceased person's) own father was 
begotten by the former of those two, and 
was himself the begetter of the latter, as 
well as of the deceased”. On this reasoning 
the half brother should equally be entitled 
to a joint inheritance with the grand- 
mother, but that is not what Nilkantha 
states. Whether the opinion of Nilkantha 
was based upon certain custéms which had 
sprung up during the four hundred years 
which intervened between the time when 
Vyjnaneshwara flourished, or whether it 
was based, as it purports to be, on certain 
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rules of construction employed by him in 
interpreting the old Smrittic texts, it has 
been held that inthe Island of Bombay 
and the Gujerat and the Northern Konkan 
where the Mayukha is the predominating 
authority, a full sister has priority over a 
half brother. ‘This was laid down in the 
leading cascofSakharam Sadashiv Adhikari 
v. Sitabai (1). In dealing with this case 
which came from the Thana District in the 
Northern Konkan where the Mayukha was 
the paramount authority, Westropp, C. J., 
made a further definite pronouncement 
that the- full sister would equally be en- 
titled to preference over the half brother 
under the Mitakshara as interpreted by 
Balambhatta. The opinion of such an emi- 
nent Judge, though obiter, would ordinari- 
ly have carried great weight. It was, how- 
ever, made the subject of critical examina- 
tion by Chandarvarkar, J., in Bhagwan v. 
Warubai (2) and therein it was pointed out 
that the opinion of Westropp, C. J., was 
based on a misapprehension of the doctrine 
of Balambhatta, due probably to the fact 
that his Lordship had for his guidance 
only a foot-note of Colebrook in his transla- 
tion of the Mitakshara and not the full text 
of the annotations of Balambhatta, and 
that on aconstruction of the whole text of 
Balambhatta, it would appear that he in- 
tended the sister to inherit after the half 
brother and not before, and that there was, 
therefore, no warrant for holding that under 
the Mitakshara a full sister should have 
priority over a half brother, or fer holding 
thata half brother should come in after the 
grandmother when in exprsss terms he had 
been assigned by the Mitakshara a higher 
place than the grandmother. On a con- 
sideration of the different texts and by apply- 
ing the principle which has been repeated- 
ly followed by the High Court of Bombay 
and sanctioned by the Privy Council of 
harmonizing as far as possible the Mitak- 


` shara and the Myukha, Chandarvarkar, J. 


held that though the proper place for a 
full sister in the line of inheritance was 
aftar the grandmother as laid down by the 
Mayukha, she could inherit only after the 
compact series of heirs sspecified in the 
Mitakshara was exhausted, and that she 
could not, therefore, have priority over the 
half brother. The rule laid down in 
Bhagwan v. Warubai (2) has been followed 
by Heaton and Shah, JJ., in Hari Annaji 
(1)3 B. 353; 4 Ind. Jur. 81, 2 Ind, Dec, (x. 8.) 236, 
(2) 32 B, 300; 10 Bom. L, R, 389, 
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v. Vasudev Janardhan (3), and may be ac- 
‘cepted as the rule applicable to that part 
of Western India under the jurisdiction of 
the Bombay High Court where the Mayukha 
is the predominating authority, Which of 
these two rules should be enforced in this 
` Province is a moot point and one not free 
from difficulties.” 

The points of difference between the 
Mitakshara and the Mayukha are not many, 
and the attempt of our Courts to construe 
the Mitakshara in the light of the Mayukha 
and to follow the latter unless it is in direct 
conflict with the former, has reduced the 
points of difference to the very minimum. 

There has been no occasion for this Court 
to make a definite pronouncement in 
favour of either of the two schools in cases 
where they cannot be reconciled. The point 
came up before a Bench of this Court after 
it was re-constituted as the Court of the 
Judicial Commissioner of -Sind in Chinku 
y. Utamchand (4), where Crouch, A. J. C. 
after observing that it had been unneces- 
- sary for the Court to go into the question as 
to which of the two schools had a prepon- 
derating authority in Sind expressad the 
opinion of the Court as to the Hindu Law 
applicable in this Province in the following 
words:— 

“We are of opinion that where a rule of 
succession among Hindus has been declar- 
ed to be of general authority in the Bombay 
Presidency, it should be held to be the 
rule also in Sind, except where an invari- 
able and ancient special usage is alleged 
and proved by him who avers it, [See 
Sakharam Sadashiv v. Sitabai (1).] This is 
the view apparently taken by Mr. Dayaram 
Gidumal whostated in his judgment in the 
case of Gurdinosing v. Harising, Tirst 
Appeal No, 65 of 1885, District Court, Shikar- 
pur: “The accepted opinion in the legal pro- 
fession, and in the Caurts is, that the Hindu 
Law, a8 understood in Western India, is 
law which governs Sind in the absence of 
any special local usage.’ And the Hon- 
ourable Mr. Justice Batty, when District 
Judge in Shikarpur, held, in Miscellaneous 
No. 47 of 1883, that the burden of proving 


that the Hindu Law of Succession in Sind. 


` was different from that generally prevail- 
ing in the Presidency of Bombay lay on him 
who averred it”. 

_ In Halimav. Asibat (5), Hayward, A. J.C., 

38) 23 ie Cas. 944; 38 B. 438; 16 Bom. L R. 283. 

4) 2 S. L, R, 59, 

5) 8 Ind, Qas. 214; 4 S, L, R 17, 
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while holding that Cutchi Memons were 
presumably bound by the Hindu Law 


obtaining in the Gujerat Division of the 


Bombay Presidency, observed that no’ 
serious endeavour had been made to show 
by concrete examples that the Mayukha 
was generally followed by Hindus in Sind. 
The point at issue before him was whether 
a Outchi Memon widow in Sind was entitl- 
ed to an absolute estate in the moveable 
property inherited by her from her husband, 
and he held it to be the settled law of the 
Presidency, including the Mahratta country, 
that a Hindu widow inherited an absolute 
estate to such moveables. In Metharam v. 
Rewachand (6), it was assumed by their | 
Lordships of the Privy Council that. the 
parties who belonged: to Sind were govern- 
ed by the law of the Mitakshara. In this 
case again there was no divergence of 
opinion between the two works. 

No evidence has been adduced in the 
present case to prove that a full sister has 
in any particular case been preferred to a 
half brother, or to prove that in other res- 
pects where the Mitakshara and the Mayukha 
are irreconcilable, the Mayukha has prevail- 
ed. The only materials to which our atten- 
tion has been drawn for the ‘decision of 
this important issue are, firstly, the history 
of Sind and, secondly, certain decisions of 
the subordinate and District Courts in 
Sind, and of the old Sadar Courts of Sind. 

There is nothing in the history of Sind 
or its people to warrent the inference that 
at any time before the British conquest of 
1843 Sind came under the influence of- the 
Mayukha School. In 711 A. D., Dahar, the 
Hindu Ruler of Sind, was defeated by the 
Arabs, and since then ‘the Province of Sind 
has with scarcely a break, remained under 
the Muhammadan Rule. [The Imperial Gaze- 
teer of India (1881), page 357]. About the end 
of the twelfth century when Shahbu-ud-din 
established the Muhammadan Empire, Sind 
Leer a part of it, (the Gazeteer of Sind, 

ge 92), and thereafter the Hindu popula- 
Janon appears to have been under greater 
Muhammadan servility than before. Few of 
the Hindus of Sind apparently belong to 
the native families which have survived 
the long Muhammadan domination. The 
bulk of the Hindu population belong to 


(6) 44 Ind. Cas. 269; 12 S. L. R. 116; 22 0. W. N. 
871; 4 P. L. W. 197; 34 M. L. J. 327; 7 L. W. 361; 23 
M. L. T. 218; 18 A. LJ. 281; 1:27 O.L. J. 345; 20 Bom, 
aie (1918) M, W N. ‘587; 45 O, 666; 45 I, A, 4] 
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the Lohana and the Khatri castes and 
have chiefly come from the Punjab, (The 
Gazeteer of Sind page 185% and abound 
both in Upper and Lower Sind, Thar and 
Parkar which forms the eastern boundary 
of Sind is again full of Rajput Sodhas 
who according to their own traditions came 
from Ujjein in 1226 A. D. (1bid page 186), 
Geographically, Sind has less connection 
With the Gujerat, being separated by the 
Rana of Cutch onthe south-east by Raj- 
‘putana to east and the Punjab to the north. 
The Shikarpuries are often connected by 
marriage ties with the Hindus of Mul- 
tan and of the Punjab, and are often known 
as Multanis. Shikarpur, the place where 
the parties come from, has formed for 
. several centuries the great depot of transit 

‘trade with the Bolan Pass and Khurasan, 
and the Hindu traders of Shikarpur have 
made their way to Afghanistan, and to 
Southern Russia, but have seldom found 
a footing in Gujerat. 

Nilkantha flourished in the sixteenth 
century four hundred years after Vyjna- 
neshwara and assuming that his Digest, 
the Mayukha, gives effect to certain customs 
which had grown up during the interven- 
‘ing period, there isnothing to show that 
those customs had also found their way.in 
Sind while it was under the Muhammadan 
yoke. Considerable reliance has been placed 
by the learned Pleader of the respondent 
on certain observations made by Mr. 
Dayaram Gidunial an eminent Hindu Judge 
. of this Province in a, judgment delivered 
by him in 1888, First Appeal No. 65 of 
1888 Gurdinosing v. Harising, when he was 
Assistant Judge of Shikarpur. This was 
acase of adoption by a Hindu widow and 
the only point of Hindu Law with which 
the learned Judge was concerned was, whe- 
ther the adoption by the widow in the 
absence of any authority given to her by 
her husband wasvalid. Onthe point be- 
fore him thers was no irreconcilable clash 
between the Mitakshara as interpreted by 
the Bombay High Court andthe Mayukha. 
The reference by the learned Judge to the 
notes of the Sadar Court cases which he 
had before him as showing that the cus- 
toms in Sind were these recognised in ‘the 
Mayukha, does not, in our opinion, show 
that he found that the Mayukha wa to be 
applied where it was in direct conflict with 
the Mitakshara, This passage cannot but 
be read along with and in the light 
of another passage in his judgment and 
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which was referred to with approval by 
this Court in Chinku v. Uttamchand (4), 
wherein the learned Judge had stated in 
clear terms that the accepted opinion in 
the legal profession and in the Courts in 
Sind was that the Hindu Law as understood 
in Western. India was in the absence of 
any special or local usage fhe law govern- 
ing Sind. The notes of the Sadar Court 
eases cited by Mr. Dayaram Gidumal in 
his judgment as also those cited at the 
Bar by the learned Pleader for the respond- 
ent are likewise instances where there- 
was no divergence between the two schools 
and do not support the view that the 
Mayukha should without more prevail where 
it differs from the Mitakshara. In Pirdhan 
v. Khana (7) a case decided by Melwill, J., 
one Khana claimed the property left by one 
Sekha in her right, as the widow of the 
brother of Sekha’s husband, and was hald 
entitled to inherit in preference to Sekha's 
own nephew. In case No. 47 of 1883, a 
sister was preferred to the remote kindred 
of the propositus on the doctrine that sisters 
were included under the term bretheren. 
In Alotilbai v. Bachibai (8) a case of adoption 
coming from Hyderabad in the’ lower part 
of Sind, two Brahmin witnesses examined on 
behalf of the defendant definitely stated 
that the Mitakshara with the Dattaka 
Mimasa applied to Sind, Itwas again not 
necessary in that case to decide whether 
the Mitakshara or the Mayukha applied to 
Sind, and it was rightly pointed out by 
the District Judge of Hyderabad that the 
Hindu Law applicable to Sind had not till 
then been settled. 

Speaking for myself, Tam aware that in 
Sind among male and females standing in 
the same degree of relationship to the pro- 
positus in some instances, a male has been 
preferred to a female, e.g., the father has 
been preferred ‘to the mother, and the pro- 
perty inherited by a female as her absolute 
property has likewise devolved on her sons 
in preference to the daughters, Though 
both these instances are consistent with 
the order of succession as laid down by 
the Mayukha, Iam not prepared to con- 
clude therefrom that such preference ig 
due tothe Mayukha having found its way 
in Sind, or to hold that a sister should 
have preference over her male half brother, 
It is not impossible that under the Muham- 


“ (1876) 1 Selected Decisions 37, 
(8) (1898) ? Selected Decisions 7, 
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madan Rulea Hindu male was able always to 
hold his own in preference to a female 

_ and was, therefore, preferred to his mother 

as.an heir in the line of succession and 

was likewise preferred as an heir to the 
< absolute property left by his mother in 

_ preference to her daughters. As already 

observed, the position assigned to a half 

brother under the Mayukha is peculiar. The 

Mayukha brings in the’paternal. grand- 

father in co-parcenary with the half brother, 

a provision which as pointed out by Sir 

Michael Westropp, ©. J., in Kesserbat v. 

Valab “Raoji (9) has never been enforced 

and was unknown in practice. 

The postponing of inheritance by a half 
brother not only after the line of the father 
has -been exhausted, but creating a joint 
inheritance forhim along with his grand- 
father is.one which cannot easily appeal 
to Hindu sentiments, and in the present 
state of the law, and in the absence of any 
evidence that a half brother bad been post- 
poned in Sind to a full sister, it is diff- 
cult for me to uphold the claim of the 
gister. 

I am not prepared to hold that the 
Mayukha School of law has been proved 
so far to have a preponderating authority 
over the Mitakshara in Sind. As the 
Mitakshara reflects the Hindu Law in force 
.. In the twelfth century just about the time 
when Sind became a Province of the Muham- 
madan Empire of India, the Mitakshara 
as interpreted in the light of the Mayukha 
and not the Mayukha where it is in conflict 
with the Mitakshara, should, in my opinion, 
be presumed tobe the governing law in 
Sind, it being, however, open to the party 
relying on any particular usage recognised 
b 
with the Mitakshara, to plead such usage 
as being in force in Sind and to prove it 
by evidence, That is what I think was the 
underlying principle on which Orouch, 
A.J. O., proceeded in Chinku v. Uttamchand 


In.the present case the defendant has not 
proved that by a usage prevailing in Sind, 
she is the preferential heir, and I think, 
therefore, that she should fail. I allow this 
appeal with costs throughout. 

Kennedy, J. C.—I agree. 

_ Jn addition to other considerations stated 
in judgment of my brother Rupchand, I 
would point out that though there may be 


(0) 4 B. 188; 2 Ind, Deo, (x, s.) 638, 


the Mayukha which ;is irreconcilable < 
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acertain affinity between Sind and Guje-. 
rat, it does mot appear that the Mayukha 
represents the original Hindu Law current 
in Gujerat. The Mayukha was the text 
book brought into Gujerat by the Maharatta 
invaders of the eighteenth century since 
which time Sind had no sort of connection 
with Gujerat. ; g 

I should be reluctant to enforce the 
Mayukha unless it was clearly proved that 
the provisions applied, or rather that the 
local custom was one in accordancé with the 
Mayukha. The strange preference in that 
work ‘shown for female heirs is contrary 
to the ideas of the ordinary Hindu who . 
objects to property (particularly landed pro- 
perty), passing from one family. to another ~ 
as it is to the principles of Hinduism which 
in general regard a married woman as 
wholly transferred to the family of her 
husband. | i l 


HARI BAKHSH. 


P. B, A. ‘Appeal allowed. l 


LAHORE HIGH COURT. | 
MISGELLANEOUS First CIVIL APPEAL No. 1016 
_ oF 1925. 
. February 16, 1926. 
Present :—Mr, Justice Addison. 
CHET RAM—Puaintirr—APPELLANT 
: versus | .-° | 
HARI BAKHSH—DEFENDANT— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXXII, 
r. 8, 0. XXXIX, rv, 1—Guardian ad litem, irregularity 
in appointment of, efect: of—Injunction, temporary, 
grant of. 

There is no authority for the proposition that in all 
circumstances an irregularity in the appointment of ` 
a guardian would vitiate the proceedings in the suit. 
[p. 849, dol. 2] e . 

A temporary injunction can be granted only where 
the plaintiff proves that irreparable ‘injury or. in- 
convenience would result ‘if it were not granted. 
To neither the sati of the case nor the balance. 
of convenience is in his favour, an injunction cannot 
he granted, [p. 849, col, 2] : ; ; 
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Firm of Manohar Lal-Mahabir Pershad v. Firm of 
Jai Narain-Babu Lal, 55 Ind. Cas. 403; 2 L. L. J, 283, 
Rameshwar Das v, Yakin-ud-din Khan, 75 Ind. Cas. 
428; A. I. R.1924 Lah. 633, referred to. 


Miscellaneous first appeal from an order 
of the Senior Subordinate Judge, Delhi, 
dated the 22nd April 1925. 

i Lala Sardha Ram, R. S., for the Appel- 
ant.. ; 

Lala Moti Sagar, R. B., and Lala Balwant 
Rai, for the Respondent. 


JSUDGMENT.—The following pe- 
digree table is necessary to understand 
this appeal: 

JAI NARAIN 





( a 
Bishan Dyal Sri Ram, al Lal, 
deceased. defendant 
pa Dhar a No. 2 
Hari Bakhsh, Chet Ram, 
defendant plaintiff. 
No. 1. 


Hari Bakhsh brought a suit for rendition 
of accounts in 1909 against Babu Lal and 
Chet Ram son of Babu Lal. A preliminary 
decree was granted in his favourin 1914 
and it was confirmed by the Judicial 
Committee of the Privy Council on the 22nd 
. January 1924 so that the litigation lasted 
for many years. Chet Ram, the present 
plaintiff, was a minor and his guardian 
ad litem was his father, Babu Lal. The 
two principal pleas in that suit were that 


Bishan Dyal had separated from his” 


brothers in 1903 and that Chet Ram 
had been adopted, by his deceased uncle 
Sri Ram and on both these points the 
Judicial Committee found against the pre- 
sent plaintiff Chet Ram. Chet Ramhas now 
instituted the present suit to get the decree 
of the Privy Council set aside and for an 
injunction to restrain further proceedings 
in that suit. His pleas are that his natural 
father was not the proper person to be 
appointed his guardian ad litem that there 
was no proper order for the appointment 
of his fatheras his guardian and that he was 
guilty of gross negligence etc. He also 
pleaded that he attained: majority before 
the hearing was concluded before the Privy 
Council and was not brought upon the 
record there as a major. Pending the deci- 
sion of this new suit he applied for a tem- 
porary injunction under Q. XXXIX,r. 1, 
O. P. C., tostay the proceedings in the suit 
the preliminary decree of which had been 
affirmed by the Privy Council. The Senior 
Subordinate Judge has dismissed this ap- 
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plication holding that prima facie themerits 
were not in favour of the plaintiff and that 
he would sufferno irreparable loss, Against 
this decision this first appeal has been 
filed. 

I have no hesitation in agreeing with the 
lower Court. As pointed out by their 
Lordships of the Privy Council the plea that 
Chet Ram had been adopted by his deceased 
uncle Sri Ram was only raised in order to 
give Babu Lal and his son Chet Ram two- 
thirds of the property in suit instead of 
one-half. In these circumstances prima 
facie Babu Lal’s interests were not adverse 
tothat of his son. Further the rulings as 
to the appointment of a guardian ad litem 
under O. XXXII, r. 3, CO. P. C., do not go so 
far asto say thatin all circumstances an 
irregularity in the appointment ofa guardian 
would vitiate the proceedings in the suit. 
There also does notappearto be very muchin 
the fact that Chet Ram attained his majority 
before the Privy Council decided the appeal. 
Further this litigation had been going on 
since 1909 and it was not till 1924 that the 
Privy Council affirmed the preliminary 
decree. No final decree has yet been passed 
and it seems to me that it would not be 
equitable to stay the proceedings. I do 
not see that any irreparable loss will 
accrue to the plaintiff if these proceedings 
are not stayed. Neither the equities of the 
case nor the balance of convenience is in 
favour of the plaintiff. It was held in Firm 
of Manohar Lal Mahabir Pershad v. Firm 
of Jai Narain Babu Lal (1) that a person 
asking the Court to exercise its discretion- 
ary jurisdiction must make out a strong 
case and that the Court was not bound to 
restrain the defendant in that case from 
proceeding with the arbitration merely be- 
cause the refusal of a temporary injunction 
would render the relief as regards a per- 
manent injunction abortive. It was neces- 
sary for the plaintiff to establish that ir- 
reparable injury or grave inconvenience 
would result tohim. See also Rameshwar 
Das v. Yakin-ud-din Khan (2). 

This disposes of the appeal which is dis- 
missed with costs. 

Pending the, hearing of this appeal an 
adinterim stay of proceedings in the first 
suit was granted. An application was made 
to have this order set aside and both are 
still pending. As I have dismissed theappeal 
I set aside the temporary order of stay of 

(1) 55 Ind. Cas. 403; 2 L. L. J. 283. 

(2) 79 Ind, Cag, 428; A. I, R. 1924 Lah, 633, 
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proceedings in the first suit. This disposes 


of both the miscellaneous petitions. 
R. L. Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
First CIVIL APeEAL No. 93 or 1923, 
March 12, 1925. 
Present:—Mr. Hallifax, A. J. O. 

MURLIDHAR—PLAINTIFF—ÅPPELLANT 

versus 
ANANDRAO—DEFaNDANT—RESPONDENT. 
C. P. Tenancy Act (XI of 1898), s. 46 (5)—Trees 
on occupancy holding—Proprietary rights—Occupancy 
tenant—Mortgage of proprietary rights—Registration— 
Precedenis—Official and non-official Reports. 
It is not impossible thata man should be merely 
en occupancy tenant of the land but full proprietor 
of the trees growing on it. 
` "When an occupancy tenant purports to mortgage 

full proprietary rights in the property, and not the 
~ occupancy rights, the registration of the deed is not 
sa opinion of the High Court expressed in judg- 
ment not published in aa Official Report but printed 
in un-Citicial Reports, is entitled to respect and any 
examination of it ought to start with the assumption 
that itis correct and has good reasons behind it. 
But it is not to be followed blindly, like one that is 
officially published though good reasons must be 
found for not following it. 

Appeal against the decree of the Sub- 
ordinate Judge, Wardha, dated the 3lst 
July 1922. 
` Mr, S. B. Gokhale, for the Appellant. 

Mr. V. Bose, for the Respondent. 

JUDGMENT.—The property mort- 
gaged in this case was a share in a village 
with full rights in the sir, one malik 
makbuzu and two absolute occupancy fields, 
the annual crops in five occupancy fields 
“ excepting the fields,” two wells, a tiled 
house and kotha, and six fruit trees of 
different sorts in the sir fields and twenty- 
eight more in one of the occupancy fields. 
The learned Judge of the lower Court has 
assumed that the mortgagors had no more 
rights in the trees standing in their occu- 
pancy holding than they had in the soil 
of it, and that they purported to mortgage 
these rights, and has held that consequent- 
ly the registration of the document was 
invalid and the mortgage agreement was 


d. 
“Both assumptions of fact are unjustified. 
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In drawing bis conclusion from them the 
learned Judge has considered that he is 
bound to follow without question a view 
expressed in a judgment of this Court 
which has not been officially published in 
the Nagpur Law Reports. That is not so, 
An opinion so expressed even without rea- 
sons, is entitled to respect, and any exami- 
nation ofit ought to start with the assump- 
tion that itis correct and has good reasons 
behind it. But it is notto be followed 
blindly, like one that is officially published, 
though good reasons must be found for not 
following it. i 

Now there is in the first place no reason 
whatever for supposing that the mortgagors 
had not got the proprietary rights in the 
trees which they purported to mortgage. 
It is assumed that it is impossible for 
one person to be merely an occupancy 
tenant of land and the full proprietor of 
trees growing in that land, but the case 
is far from uncommon. Here the mort- 
gagors said they were the proprietors of 
the trees Nobody-has yet said they were 
not, but if they were not, a decree in res- 
pect of the trees can makeno difference 
to them, and the real proprietors can be 
trusted to look after their own interests. 

But even if the mortgagors had only 
the same rights in the trees that they had 
in the soil of their occupancy holding, 
they never purported or even attempted to 
mortgage those rights. The decision in 
the case comes to this that registration is 
invalid if the mortgagor has untransfer- 
able property which he does not attempt 
to mortgage, or does attempt to mortgage 
transferable property which he does not 
own. The position is quite impossible. 

It is beyond doubt that the mortgage- 
deed was validly registered. The learned 
Pleader for the respondents stated if that 
point were found against them they had 
only one other plea to put forward, which 
was that Jagoba did not owe the money 
which is said to be the consideration of the 
mortgage and if he did, the debt was of 
such anature as to be binding on Jagoba 
only. The proof given by the plaintiffs- 
appellants on this matter is very complete 
and this has been admitted by the learned 
Pleader after a little examination of it. He 
has also withdrawn the somewhat unwise 
plea taken in the lower Court that the 
payments admitted by the plaintiffs were 
never made, 

The decree of the lower Court will aa, 
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cordingly be set aside and foreclosure will 
be ordered for the amount due, which is 
Rs. 6,000 with interest thereon at 15 per 
cent. per annum from the 18th of Sep- 
tember 1923, the date of the suit, to the 
18th of August 1925, the date now to be 
fixed for payment. The aniount is Rs. 9,026. 
A preljminary decree will, therefore, issue 
ordering foreclosure of all the property 
mortgaged, including the proprietary rights 
- in the trees standing in the occupancy 
holding, in default of the payment by the 
18th of August 1925 of Rs. 9,026 and all 
the costs incurred by the plaintiff i in both 
Courts. 

R. L. 

N. H. 


Appeal allowed. 


LAHORE HIGH COURT. 
Sxconp Crvit APPRAL No. 2348 or 1925. 
February 3, 1926. 
Present:—Mr. Justice LeRossignol. 
RAMDITTA—DerenDaNT—APPELLANT 
VETSUS 
MARU AND ANOTHER—PLAINIIFF3— 
RESPONDENTS3. 

Appeal—Preliminary decree, set aside in appzal— 
Final decree, appeal from, if necessary. 

It is not necessary to appeal against a final decree 
when thə preliminary decree on which it is based has 
been set aside in appaal. 

Lakshmi v. Marudevi, 12 Ind. Cas. 664; 37 M. 29; 10 
M. L. T. 437; 21 M. L. J. 1033, Kankaiya Lal v. Tir- 
beni Sahai, 24 Ind. Cas. 827; 35 A. 532; 12 A. L.J. 
876, followed. 


Second appeal fyom a decree of the 
District Judge, Hoshiarpore, dated the 6th 
April 1925, reversing that of. the Subordi- 
nate Judge, Fourth Class, Hoshiarpore, 

dated the 22nd January 1925. 

- -Lala Fakir Chand, for the Appellant. 

Lala Chandar Gupta, for Mr. D. N. 
Agarwal, for the Respondents: 

JUDGMENT.—A preliminary decree 
was passed ina partition suit and was taken 
to the Appellate Court. During the pend- 
ency of the appeal, the Trial Court issued 


a final decree which was not challenged in. 


appeal. 

The appeal against the preliminary 
decree was successful whereupon the Trial. 
Court reviewed its Anal decree and brought 
itinto agreement with the amended pre- 
liminary decree. 

The District Judge on “appeal has set 
aside the amended final decree on the 
ground that there had baan nə appaal 
egainst the original final decree, 
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Whether it is necessary to appeal against 
a final decree when the preliminary decree 
on which it is based has been set aside is 
a matter on which there has been conflict 
but I consider that Lakshmi v. Maru- 
devi (1) and-Kanhaiya Lal v. Tirbeni Sahat 
(2) lay down correct law and that when the 
foundation has been demolished, the su- 
perstructure (the final decree) cannot 
remain, but is swept away with the found- 
ation. 

I accept the appeal and restore the .Trial 
Court’s second final decree with costs 
Le 


Appeal aecepted. 
Bina Oas. 664; 37 M. 29; 10 M. L. T, 437; 21 M. ` 


(2) 24 Ind. Oas. 827; 36 A. 532; 13 A. L. J. 876. 





ALLAHABAD HIGH COURT. 
MISCELLANEOUS OIVIL APPEAL No. OF 
1926. 
January 27, 1926. 
Present:—Mr. Justice Daniels. 
SHEO PRASAD—PETITIONER 
versus 
SHEO BANS RAI—Opposrre Parry. 
“Limitation Act (IX of 1908), Sch. I, Arts. 155, 156— 
Criminal Procedure Code (Act V of 1398), 58, 195, 476B 
—Refusal to file complaint under s, 195—A ppeal— 
Limitation. 
An appeal under s. 476B, Cr. P. C., against an order 
refusing to file a complaint under s. 195 of the same 


_Codeis governed by Art. 155 and not Art. 156 of 


Sch. I tothe Limitation Act. 

Miscellaneous civil appeal under s. 476B 
of the Cr. P. C. from an order of the Sub- 
ordinate Judge, Agra, dated the 24th Oc- 
tober 1925. 

Mr. Gopinath Kunzru, for the Appli- 
cant. 


JUDGMENT.—This is an appeal 


. under s. 476B of the Cr. P. C against an 


order refusing to file a complaint under, 
195 of the same ‘Code. The question is 
whether limitation is sixty days under 
Art. 155 or ninety days under Art. 156 of 
the Limitation Act. Whenthe exact terms 
of Art. 155 are looked at, the question raised 
does not admit of doubt. Article 155 
applies to any appeal to the High Court 
under the Cr. P. O. exgept appeals from 
a sentence of death or an order of ac- 
quittal. This is clearly an appeal under 
the Code of Criminal Procedure as the 
right of appeal is expressly conferred - 
by 8. 476B of that Code. The Article ap- 
plicable is, therefore, 155 and the appeal 
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is beyond time. As some misapprehension 
appears to have existed on this point and 
the Counsel who presented the application 
states that he has himself been hitherto 
under theimpression that limitation was 
ninety days, I allow him a week within 
which to file an application under s. 5 of 
the Limitation eAct supported by an aff- 
davit. 

N.H, 


OUDH CHIEF COURT. 
Szconp Civin APPRAL No. 169 or 1925. 
February 26, 1926. 
Present:—Mr, Stuart, Kr., Chief Judge, and 

f Mr. Justice Raza. 
BANK or UPPER INDIA, Limitep 

(IN L1QuipaTION)—DEFENDANT— 
APPELLANT 
, VETSUS 
| Musammat HARNATH KANWAR— 
PLAINTIFE— RESPONDENT. 
Adverse possession—Possession taken under void 
transfer. 

Where a lessee has beenin continued possession of 
property ander a void deed of perpetual lease for more 
than 12 ears, he acquires a title fo such property by 
adverse } cssession, 

Varada Pillai v. Jeevarathnammal, 53 Ind. Cas. 
901; 461 A. 285; (1919) M. W. N. 724; 10 L. W. 679; 24 
C. W. N. 346; 38 M. L. J.313; 18 A. L. J. 274; 43 M. 
244; 2 U.P. L. R. (P.O) 64; 22 Bom. L. R. 444, 
© followed. 


Second appeal against a decree of the 
District Judge, Rae Bareli, dated the 
4th December 1924, affirming that of the 
mue Judge, Partabgarh, dated the 5th May 
923. ; 

Mr. Bishambhar Nath, for the Appel- 


ant. a 
Mr, Radha Krishna, for the Respond- 
“ent. 


.: JUDGMENT.—The title of the plaint- 
. if-respondent to the property in question 
was, in our opinion, clearly established by 
„the evidence before the Trial Court. This 
: evidence shows cléarly that she had been 
_.in continued possession of the property 
_ against the world for more than 12 years. 
.8he bared this tifle, it is true, upon an un- 
registered perpetual lease and the absence 
of registration rendered the instrument of 
no value as creating title. We are satisfied, 
however, that the instrument was a genuine 
instrument and that it was executed by 
Raja Hapmant Singh, The strength of the 
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plaintiff-respondent’scase, however, does not 
rest upon the instrument but upon her 
adverse posSession. The principles which 
we are following here are the principles 
which were laid down by their Lordships 
of the Privy Council in Varada Pillai v. 
Jeevarathnammal (1). The view of the 
learned District Judge that the document 
could clearly be evidence to show that the 
plaintiff-respondent had been in undis- 
turbed possession for many years and was 
not liable to be disturbed by the defend- 
ants-appellants is a correct view. On the 
facts her title was perfected. by adverse pos- 
session. We, therefore, dismiss this appeal 
with costs. 
G. A. Appeal dismissed. 


(1) 53 Ind. Cas. 901; 46 I. A, 285; (1919) M. W. N. 
724: 10 L. W. 679; 240. W. N. 346; 38 M. L. J. 313; 18 
A. L. J. 274; 43 M. 244; 2 U. P. L.R. (P. C.) 64; 22 
Bom. L, R. 444. 


BOMBAY HIGH COURT. 
ORIGINAL Civin JEeRISDICTION Burr No. 104 
oF 1925. - 
November 16, 1925. 

Present: —Mr. Justice Mirza. 
INDAJI MAJAJI AND oTHERS—PLaINTIFFS 
versus 
COOVERJI NOWROJI GAMADIA— 
DEFENDANT. 

Civil Procedure Code (Act V of 1908), s. 78, 0. XXI, 
r. 48—Money paid into Court to raise attachment 
—Assets held by Court—Raigable distribution. 

Moneys paid into Court with the object of raising 
a subsisting attachment on property under O. XXI, 
r. 43, O. P. O., are assets held by the Court liable to 
be distributed rateably under s. 73 of the Code. [p. 854, 
col, 1. 

(Onse-law discussed.] 

Mr. Jinnah, for the Plaintiffs. 

Mr. -B. J. Desai, for Loyalka. 

JUDGMENT.—This is a notice under 
the provisions of the Bombay High Court 
Rules 300 to 302. The plaintiffs obtained a 
decree against the defendant in this suit on 
August 10, 1925, for Rs. 3,289-7-0 for debt 
and interest and the costs of the suit. By 
a warrant of attachment they attached 
certain motor cars and furniture belonging 
to the defendant under the provisions of 
O. XXI, r. 43, of the ©. P. C. On August 
21, 1925: the Shariff certified that he had 
received from the defendant Rs. 3,451-11-1 
being the amount paid under the warrant 
of attachmcnt of his moveable property 
under O. XXI, r. 48, and that he held 
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the said sum subject to poundage and 
other incidental charges. On September 
24, 1925, the Prothonotary certified at the 
request of the plaintiffs’ attorneys the names 
of three judgment creditors who had within 
twelve months prior to August 21, 1925, 
being the date of the realisation of the 
assets mentioned in the Sheriff's certificate, 
applied for execution of their respective 
decrees for money against the judgment- 
debtor. On September 24, 1925, the Pro- 
` thonotary issued his notice to the said judg- 
ment creditors and the plaintiffs for the 
determination of their respective claims to 
the said amount by me under the provisions 
of rule 302 of the Bombay High Court Rules. 

The plaintifis claim priority over the 
other judgment-creditors on the ground 
that the moneys were paid specifically for 
the object of raising the attachment on the 
moveables levied at their instance. The 
applicants, on the other hand, contend that 
they are entitled to rateable distribution 
along with the plaintiffs under the provi- 
sions of s, 73 of the O. P. C. 

Section 73 of the O. P. ©. provides, inter 
alia, as under:— 

“Where assets are held by a Court and 
more persons than one have, before the 
receipt of such assets, made application to 
the Court for the execution of decrees for 
the payment of money passed against the 
same judgment-debtor and have not obtain- 
ed satisfaction thereof, the assets, after de- 
ducting the costs of realisation, shall be 
rateably distributed eamong all such per- 
sons.” ; 

There can be no doubt here that the 
assets are held by the Court, for the moneys 
now are in the custody of the Sheriff. It is 
also conceded that the applicants made 
their respective applications to the Court 
for the execution of their decrees before the 
receipt by the‘ Court of the assets now held 
by the Sheriff and that they. have not 
obtained satisfaction of theirdecrees. They 
would be entitled to rateable distribution 
if the moneys have come into the custody 
of the Court in the course of execution. 

The scope of s. 73 in favour of rateable 
distribution appears to be much larger than 
that of s. 295 of the ©. P. O. of 1882 which 
it has replaced, Unders: 270 of the still 
earlier Code of 1859 there was no provision 
for rateable distribution, but the creditor 
who attached the property first in the order 
of time had a prior claim to have the 
decree satisfied out of the sale proceeds of 
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the property attached. The law was chang- 
ed by s, 295 of the Code of 1882 in favour of 
rateable distribution. The language of 
s. 295, however, was: “where assets are 
realised by sale or otherwise in execution 
of a decree,” instead of as in the present 
s. 73, “where assets are held by the Court.” 
Further where s. 295 uses the expression 
“prior to the realisation,” the present sec- 
tion substitutes for those words “before the 
receipt of such assets,” Section 259 of the 
C. P. ©. was interpreted by the Appeal 
Court in the case of Purshotamdass Tribho- 
vandass v. Mahant Surajbharthi Haribharthi 
(1), as meaning that it should be read as 
ifthe words “from the property: of the 
judgment-debtor” were inserted-after the 
word “realised”. In that case the Appeal 
Court held that moneys paid.-by a 
judgment-debtor under arrest in satis- 
faction of the decree against him are 
not assets realised by sale or otherwise 
within the meaning of s. 295 of the O. 
P. O., Act X of 1877. Sargent, O. J., stated 
that s. 295 was one of a number of sections 
under the heading of general rules as to the 
sale and delivery of property, and should 
on that account be read as if the words 
“from the property of the judgment-debtor” 
were inserted after the word “realised.” 
This case served as the leading authority on 
the point in subsequent cases and was fol- 
lowed in Gopal Dai v. Chunni Lal (2), Sew 
Bux Bogla y. Shib Chunder Sen (3), Proson- 
nomoyi Dossi v. Sreenanth Roy (4), and 
Vibudhapriya Tirthaswami v. Yusuf Sahib 
(5). Inthe case of Manilal Umedram v. 
Nanabhai Maneklal (6), the Appeal Court in 
a later judgment appears to have doubted 
the correctness of the reasoning of Sargent, 
C.J., in Purshotamdas' case (1). Jenkins C. J., 
in the course of his judgment remarks 
(p. 274*):— 

“Prima facie the word ‘realised’. implies 
that property has been converted into or 
obtained in cash or some other form avail- 
able for immediate distribution, and there 
is nothing in the word itself which requires 
that that process should take place as the 
result of any ulterior proceeding in the 
course of execution.” 

(1) 6 B. 588; 3 Ind. Dec. (N. s.)°847. 
10s 8 A. 67; A. W. N. (1886) 1; 4Ind. Dec. (N. a.) 


3) 13 O. 225; 6 Ind. Dec. (N. s.) 649. 

4) 21 ©. 809; 10 Ind. Dec. (N. s.) 1169. 

(5) 28 M. 389; 15 M. L. J. 202. 

(6) 28 B. 264; 6 Bom, L. R. 11. 

*Page of 28 B.— Ed}. a 
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Whatever the correctness of the case-law 
on the subject of the interpretation of s. 295 
of the old Code may be, the law in my 
opinion is now altered by s. 73 and we need 
not go further than the language of that 
section to interpret its clear meaning. 

The Appeal Court in a later decision has 
considered the interpretation to be put 
upon s, 73. In the case of Sorabji Coovaji 
v. Kala Raghunath (7), Scott, O. J., in the 
course of his judgment, remarks on this 
point as under (p. 163*):— 

“The question remains whether the monies 
paid into Court for a particular purpose 
can bes-treated as assets distributable under 
s.73 of the Code. That section provides 
that ‘where assets are held by a Court and 
more persons than one have, before the 
receipt of such assets, made application to 
the Court for the execution of decrees for 
the payment of money passed against the 
same judgment-debtor and have not obtain- 
6d satisfaction thereof, the assets, after de- 
ducting the costs of realization, shall be rate- 
ably ‘distributed among all such persons.’ 
In the reference to ‘the costs of realization’ 
we have an indication that the Legislature 
contemplated that the assets referred to 
should be assets held in the process of exe- 
cution. If we were to hold that money 
paid into Court under O. XXI, r. 55, was 
assets held by the Court within the mean- 
ing of s.73, we should be only nullifying 
the provisions of r. 55; for, there would .be 
no inducement to any judgment-debtor to 
procure a payment into Court of the amount 
of the claim of his [attaching creditor if the 
money could at once be absorbed by rate- 
able distribution amongst a number of other 
creditors.” 

- With great respect, in my opinion, this 
interpretation of s. 73 is erroneous. It 
would, however, be binding upon me if the 
opinion was expressed by the Appeal Court 
in a matter with which it was directly deal- 
ing. If the remarks are only in the nature 
of obiter dicta, I am not bound to follow 
them unless I am of opinion that they lay 
down the correct law. In the case before 
the Appeal Court what the Appeal Oourt 
had to decide was that at the instance of two 
judgment-creditgrs a certain immoveable 
property of the judgment-debtor having 


‘been attached, the other judgment-creditors 


had put in applications for execution with- 

out issuing any attachment. On the date 
(7) 12 Ind. Cas 911; 36 B. 156; 13 Bom. L. R. 1193. 

Page of 36 BEd] tS 
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fixed for the sale of the attached property. 
the judgment-debtor had paid into Court 
the decretal amount due to the attaching 
creditors. On the next day after the pay- 
ment into Court an ex parte application had 
been made to the Court and the Court had 
ordered rateable distribution of the money 
paid into Court and further sale of the pro- 
perties which had been attached towards 
further satisfaction of the claims of the 
judgment-creditors. The order of the 
Judge on this point was on September 27, 
1909. Against that order an appeal was 
preferred tothe District Court, but long 
before it came on for hearing the sale of 
the properties had taken place, The sale 
was held on January 26,1910, The judg- 
ment-debtor applied that the sale should 
not be confirmed but his application was 
dismissed on April 14,1910. The judg- 
ment-debtor appealed from the order of’ ` 
dismissal to the District Judge who, on 
June 30, 1910, dismissed the appeal. In . 
June 1911, the appeal against the order of 

September 27, 1909, came on before the 

District Court, but as the question of the 

confirmation of the sale had already been 

decided by the Court adversely to the appel- 

lant, no further proceedings were taken on 

the appeal against the order of September 

27. The judgment-debtor came to the Court 

appealing only against the order of June 30, 

1910. That order had reference to the dis- 

missal of the judgment-debtor’s application 

that the sale should not be confirmed. The 

judgment of the Appeal Court, in my 

opinion, is concerned directly only with that 

point and not with the point whether the- 
order for rateable distribution among the 

judgment-creditors dated September 27, 

1909, was or was not valid. Had the order 
of September 27, 1909, been appealed from, 

the pronouncement of the Appeal Court with 

regard to the interpretation of s. 73 would 

be binding upon me. As that opinion now 

stands, L am of opinion, that it is in the 
nature only of obiter dicta which I need 
not follow if Iam of the contrary opinion 
from what the Appeal Court on the materials 

before it was. 

Had the point of rateable distribution 
under s. 73 been directly before the Appeal 
Court the case before me would be analogous 
to whatethe Appeal Court had to determine. 
There moneys were paid into Court with 
the object of raising an attachment which 
had been levied upon immoveable property. 
The Appeal Court held that moneys paid 
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into Court with the object of raising a sub- 
sisting attachment on immoveable property 
should be paid to the attaching, creditor and 
should not be distributed rateably among 

. the attaching creditors and the other ere- 
ditors who had made applications for execu- 
tion. On that analogy moneys paid for 
raising an attachment upon moveables 
should: be paid to the attaching credi- 
tor whose attachment it was intended 
to raise thereby. In my opinion, however, 
the remarks of the Appeal Court on this 
point are only in the nature of obiter dicta. 
The Appeal Court remanded the case to the 
lower Court to be dealt with according to law. 
It does not follow from this that the Appeal 
Court directed the lower Court to apply the 
interpretation of s. 73 in their judgment 
in determining the rights of the attach- 
ing and other creditors to the moneys 
brought into Court. All that the Appeal 
Court determined was that there was no 
subsisting attachment on the properties 
when the sale took place and hence the sale 
should not be confirmed. 


In the case of Nathmal Ghamirmal v. 


Maniram Radhakisson (8), Pratt, J., had occa- ` 


sion to consider the judgment of the Appeal 
Court. In the case before Pratt, J., the judg- 
ment-creditor had attached certain move- 
ables belonging to the judgment-debtor 
under O. XXI, r. 43. The Sheriff's bailiff 
on entering the judgment-debtor'’s shop had 
shown him the warrant of attachment and 
had told him that ifthe moneys were not 
paid he would seize and keep in his custody 
the moveable‘properfy in theshop, Thejudg- 
ment-debtor thereupon had paid the decretal 
amount with costs of execution and the 
Sheriff's poundage. The question before 
the learned Judge was similar to what I 
have here to determine, namely, whether 
the amount in the hands of the Sheriff was 
available for rateable -distribution among 
the judgment:creditors who had made pre- 
vious applications for execution, or was to 
go in its entirety to the attaching creditor, 
The learned Judge ‘in an elaborate judg- 
ment in which he reviewed previous authori- 
ties came to the conclusion that the Appeal 
Court judgment in Sorabji Coovaji v. Kala 
Raghunath (7) was erroneous. But he was 
of the opinion that the judgment in its inter- 
pretation of s.73 was binding uponshim. He, 
therefore, decided in favour*of the attaching 
creditor receiving the whole amount. I 


(8) 53 Ind. Oas, 599; 21 Bom. L. R. 975, 
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agree with the learned Judge in the opinion 
he has expressed with regard to the judg- 
ment in Soorabji Coovaji v. Kala Raghunath 
(7), being erroneous. But with great res- 
pect I differ from his view that that judg- 
ment was binding upon him in the matter 
which he had to decide. 

The Appeal Court of Madras refused to 
follow the reasoning contained in Soorabji 
Coovaji v. Kala Raghunath (7) in the case 
of Thiraviyam Pillai v. Lakshmana Pillai 
(9). In the case of Noor Mahomed Dawood 
v. Balasiram Thakursidas (10), Rankin, J., 
had to determine the same point which T 
am now called upon to decide. The learned 
Judge has dissented from the decision. 
in Soorabji Coovaji v, Kala Raghunath (1), 
which was cited and relied upon before 


him. í 

I hold, therefore, that the amount in the 
hands of the Sheriff should be rateably 
distributed. The attaching-creditora and 
judgment-creditors whose applications in 
execution are in time will tack on the 
costs to their respective decrees. ` 

Counsel certified. 

R L Order accordingly. 
(9) 47 Ind. Cas, 538; 41M. 616; 35 M. L. J. 150; 


(1918) M. W. N. “534. 
(10) 59 Ind. Gas, 453; 47 O. 515. 


LAHORE HIGH COURT. 
` Orvit Revision Petition No. 461 or 1925, 
February 20, 1926. 
Present:—Mr. Justice Addison. 
` HARDWARI MAL—Dzrenpanr-~ 
PETITIONER 


versus 
CHIRANJI LAL AND ANOTAER—PLAINTIFFS 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 115—Punjab 
Courts Act (VI of 1918), s. 44—Wrong decision on 
limitation—Interference in revision. - 

A wrong decision by a lower Appellate Court on a 
point of limitation is not an illegality or material 
irregularity justifying interference in revision. 


Petition for revision of a decree of the 
Senior Subordinate Judge, Rohtak, dated 
the 23rd April 1925, affirming that of the 
Subordinate Judge, Fourth Class, Rohtak, 
dated the 21st July 1924. 
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Mr. Shamair Chand, for the Petitioner. 
~ Lala Nanwa Mal, for the Respondent. 

JUDGMENT.—The Senior Subordi- 
nate Judge, Rohtak, sitting as an Appellate 
Court, held, that an appeal was not properly 
presented and was thus barred by time. He 
accordingly dismissed theappcal and against 
this order this revision has been filed. It 
seems to me thats. 115 ofthe C. P. U. does 
not apply. The Appellate Court held that 
it had jurisdiction to hear the appeal and 
acting with in its jurisdiction held that the 
appeal was barred by time. As stated at 
page 288 of Mulla’s Code of Civil Procedure, 
“It is settled law that where a Court has 
jurisdictién to détermine a question, it 
cannot be said to have acted illegally or 
with material irregularity because it has 
come to an erroneous decision.” A High 
Court cannot, therefore, interfere under 
s. 115 merely because the lower Court 
wrongly decided that the suit was barred 
by limitation or’ on the principle of res 
judicata etc. I see no ground to interfere 
on revision and dismiss this petition with 
costs. 


R. h. Petition dismissed. 


OUDH CHIEF COURT. 
‘Sgconp Crvin APPEAL No. 441 or 1924. 
February 8, 1926. 
Present:—Mr. Justice Raza. 
SAMI-UN-NISA AND OTHERS—DEFENDANTS— 
ÅPPELLANTS s 
s versus 
KISHEN NARAIN AND ANoTHER— 
-PLAINTIFFS— RESPONDENTS, 
U. P..Municipalities Act (II of 1916), s. 224—Con- 
sumer's pipe—Declaration, suit for—Civil Court, 
- jurisdiction of. 
Section 224 ofthe U.P. Municipalities Act gives 
power to a Municipal Board to lay out their water- 


. 


’ pipes wherever they like; but they have nothing to 


do with consumer's pipes. In the case of the latter the 
Civil Court has the power to declare that the pipe is 
A'sand B has no right to interfere with its use. 
[p. 857, col. 14] 
Appeal against a judgment and decree 
of the Second Additional Subordinate Judge, 
Lucknow, dated the*2nd August 1924, up- 


. holding that of the Munsif, North Lucknow, 


dated the 27th August 1923. 
Mr. Mohammad Ayub, for the Appellants. 
Messrs. Radha Krishna and Anant 
Prasad, for the Respondents, 


SAMI-UN-NISA V. KISHEN NARAIN. 
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JUDGMENT.—This is an appeal froni 
a decree of the Additional Subordinate 
Judge, Lucknow, dated the 2nd August 
1924 affirming a decree of the Munsif 
(North) Lucknow, dated the 27th August 
1523. 

The dispute in this case relates to a water 
pipe which passes through the plaintiffs’ 
heuse No. 152 to the defendants’ house No. 
100. Formerly one Ashiq Ali was owner of 
both the houses which are situated in Mohala 
Qazi Bagh, Lucknow. House No. 152 was 
sold in execution of a decree against Ashiq 
Ali. The house was purchased by one 
Abdul Majid at the auction-sale on the 26th: 
August 1919. Abdul Majid sold the same 
to the plaintiffs in March 1921. 

Ashiq Ali sold house No. 100 to one 
Ahmed Mirza on the 2nd April 1919. Ahmed 
Mirza sold the same to Musammat Hamid- 
un-nissa on the 9th October 1919. The con- 
testing defendants who are the appellants in 
this appeal are the heirs of Musammat 
Hamid-un-nissa. 


The pipe which brings water to the plaint- 
iffs’ house extends to the defendants’ house 
which adjoins the plaintiffs’ house. The 
plaintiffs wanted to make certain altera- 
tions in their pipe and thus to cut off the 
water connection with the defendants’ house. 
They applied to the Municipal Board to do 
so but the latter refused.. The defendants 
also refused to let the plaintiffs do so. The 
plaintiffs then brought the present suit 
which has given rise to this appeal for (1) 
ordering the defendants to have a separate 
connection of their own through other pipes 
within a certain time after disconnecting 


- the water connection through the plaintiffs’ 


house, failing which, for permitting the 
plaintifis to cut off the water connection 
from defendants’ house, or (2) in the alterna-. 
tive for a declaration that the plaintiffs are 
full owners of the water-pipe in their house 
and the defendants have no charge or bur- 
den on it. 

The claim was resisted. by the contesting 
defendants-appellants on various grounds. 


The first Court held that no right of 
easement was established, that there was 
no burden and that the plaintiffs were the 
owners of the pipe in question. The de- 
fendants’ appeal was dismissed by the 
learned Additional Subordinate Judge who 
agreed with the findings of the first Court 
on all the important points involved in the 
case, : 
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I have heard the learned Pleaders of the 
parties. In my opinion there,is no force 
in this appeal. The pipe in question is 
the plaintiffs’ pipe. It extends to the de- 
fendants’ house but has been found to be 
the plaintiffs’ property. The contesting de- 
fendants failed to éstablish their right of 
easement and the plea was withdrawn in 
the lower Appellate Court. No plea of the 
consent of the plaintiffs or their predecessor- 
in-title was taken in defence. Under these 
circumstances the defendants have no right 
to limit the enjoyment of the plaintiffs’ 
water-pipe in the way they (plaintiffs) like. 
No burden attaches to the pipe in the 
plaintifis’ house. 

The contention, that the Municipal Board 
alone has the power to close or change the 
water-pipe and when it has once refused 
to do so the Civil Court can pass no orders 
in this matter, cannot be accepted in this 
ease. The appellants’ learned Pleader has 
referred to s. 224 of the U. P. Municipal 
Act of 1916. That section cannot help the 
defendants in this case. The fact is that 
the Municipal Board is not the owner of 
the pipe laid in the plaintiffs’ house, The 
pipe belongs to the plaintiffs. ‘I think the 
learned Subordinate Judge was perfectly 
right in making the following observations 


in his judgment on the point under con- ~ 


sideration :— 

“The Civil Court has power to declare 
that a certain thing (a water pipe in this 
-case) is A’sand B has no right to interfere 
with its use in any way .......:.........: Sec- 
-tion 224 gives power to the Municipal 
Board to lay out their water-pipes where- 
ever they like. No body can object to their. 
laying out the pipes where they like. But 
they have nothing to do with the plaintiffs’ 
pipe. 

I agree’ with the learned Subordinate 
Judge on this point. 

The result is that the appeal fails and 
must be dismissed. 
with costs. The decree of the lower Appel- 
late Court is confirmed in all respects.” 

FQ. Appeal dismissed. . 

N. H. 


_YON WULFING Y, JiVANDAS & 60. 


1 dismiss the appeal- 
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BOMBAY HIGH COURT, 
ORIGINAL Civit JURIDICTION Soir No, 5165 
oF 1928. l 
December 19, 1924. 
Present:—Mr. Justice Taráporewala. 
A.J. VON WULFING—Puaintipp. 
Versus 5 

D. H. JIVANDAS & Co.—DEFENDANTS. 

Trade-mark—Acquisition, mode of, in India— 
English Law, effect of—Common Law rights—Trade- 
mark, when may become publici juris—Paris Conven- 
tion, effect of—Industrial property—Versailles 
treaty of—Revival of suspended rights—Determination 
of trade-mark. 

In respect of rights in trade-marks and trade 
names any rights acquired by the parties in*England 
have no effect on the rights of the parties in India 
The rights of Industrial property in India are 
governed by the laws of India and are in no way 
affected by the laws of England or by the action of 
the parties in England. [p. 859, col. 2.] 

In India the only right of action a trader or a 
manufacturer has is the Common Law right of ‘action 
which entitles him to an injunction restraining the 
use of a trade-mark belonging to him if such. use is 
calculated to pass off the defendant's goods as the 
goods of the plaintiff. [p. 860, col. 2.] 

A word which is originally a trade-mark to the 


‘exclusive use of which a particular trader is entitled 


may become publici-juris. But to establish this the 
Court will require very strong evidence which will 
show conclusively that the mark has become so public- 
that no body can be deceived by the use of it and 
can be induced from the use of it to believe that he 
is buying the goods of the original trader, “[p. 864 

col. L] is Ag; 

In India there being no Registration Act, the right 
to a trade-mark can be acquired only by user and ` 
the right so acquired is a right to industrial property 
coming under the International Conventions of Paris - 
and Berne. Such a right acquired by a German before 
the War and suspended during the continuance of 
hostilities is revived and must be restored to him 
under the Peace Treaty. [p. 868, col, 1.] 

The right of the proprietor of a mark may be deter- 
mined in any of the. following ways :— 

i (1) when the mark so used ceases to be distinc- 
ive; : 

_ (2) whenthe proprietor is no longer able to use it 
in the business in connection with which the right is 
50 acquired ; 

(3) when te has abandoned it; 

(4) when he has forfeited his claim to protection of 
his right by using the mark decepti i 
fraudulent trade; and s a OE Aaa 

(5) in the case of the name of an article or sub- 
stauce manufactured under any patent when the 
patent expires or determines. [p. 861, col. dads 

Mr. Binning, (with him Mr. Bahadurji,) 
for the Plaintiffs. i 


Mr. Coliman, (with him Messrs B. J. Desai 
and Munshi,) for the Defendants, oe 


JUDGMENT.—In this case the plaint- 
iffs allege that for several years prior to 
1914, they .had manufactured and sold 
under the names of ‘“‘Sanatogen" and 
“ Formamint” certain chemical compounds 
for use in medicine and pharmacy, that 
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within a short time the said compounds 
sold under the name of Sanatogen and 
Formamint acquired a very high reputation 
throughout India and the sales thereof 
were large and profitable and the names of 
Sanatogen and Formamint had come to 
mean chemical compounds of the plaintiffs’ 
manufacture. They further allege that on 
the outbreak of the War the said compounds 
were imported into India by the plaintiffs’ 
London firm until the property and assets of 
the plaintiffs’ London firm were soldin June 
1917 by the Controller appointed under the 
Trading with the Enemy (Amendment) Act 
1916 to Genatosan Limited, that from and 
after June 1917, the said Genatosan Limited 
imported the said compounds under the 
names of Sanatogen and Formamint, that 
on the termination of the War the plaintifis 
started importing Sanatogen and Forma- 
mint from Berlin, and that their original 
exclusive right to the use of the said 
names was by the termsof Treaty of Peace 
of Versailles restored to the plaintiffs. The 
plaintiffs further allege that at the end of 
October 1923, the defendants imported into 
Bombay jtwo ‘consignments of some sub- 
stances under the names of Sanatogen and 
Formamint and were selling the same ata 
much lower rate than the plaintiffs’ goods. 
The plaintiffs charge that the object of the 
defendants in importing and selling the 
said goods was to deceive the public and 
lead them to believe that in purchasing the 
inferior compounds offered for sale they 
were buying: the genuine. articles of the 
plaintiffs’ manufacture, and further say that 
the general make up, marking and appear- 
_ance of the defendants’ packages, apart from 
the use of the names Sanatogen and 
Formamint, was made to closely resemble 
the plaintiffs’ packages. The plaintiffs pray 
for an injunction restraining the defend- 
ants from passing off or attempting to 
pass off or from enabling others to pass off 
“ chemical compounds not of the plaintiffs’ 
manufacture as the goods of the plaintiffs 
by use of the names Sanatogen or For- 
mamint.and other consequential reliefs. 
By their written statement the defendants 
deny that the names Sanatogen and For- 
mamint came to mean chemical compounds 
_of the plaintiffs” manufacture as alleged 
by the plaintiffs. They further contend 
that the trade marks of Sanatogen and 
Formamint were avoided and removed from 
Register of Trade Marks in October 1916, 
by and under the Order made by the 
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Board of Trade and under rules made under 
the Patents, Designs and Trade Marks 
Temporary Rules Act 1914 Amendment 
Act and that thereupon the said marks and 
names became publie property both in 
England and India. They further contend 
that Sanatogen and Formamint were, from 
1917 to 1923, imported into India by 
Genatosan Limited and also by various 
other persons and that the said names and 
marks have become public property by 
reason of common user. The defendants 
further deny that the plaintiffs had the 
original exclusive right to the use of the 
said namesor that such right is restored 
to the plaintiffs by the Treaty of Peace. 
The defendants admit that they had im- 
ported twenty-two cases of Sanatogen and 
a consignment of Formamint but deny that 
it was inferior to the plaintiffs’ compounds 
or that their object in importing the said 
goods was to deceive the public as alleged. 
They further deny that the general make 
up, marking and appearance of the packages 
closely resemble the plaintiffs’ packages, 
and allege that the make up of their 
packages was ofa description common to 
the trade. The defendants further allege 
that the plaintiffs have no right to the 
exclusive use of either the names Sanato- 
gen and Formamint or to the use of the . 
said get-up. 

Eighteen issues were raised and at the 
beginning of the hearing Mr. Binning for 
the plaintiffs asked for issue of Commission 
to England, America and Germany, to prove ` 
various allegations insthe plaint on which 
the defendants have raised issues Nos. 1 
3,4, Band 11. I refused the application for 
Commission and the trial went on chiefly 
on issues Nos. 2,5,7,12 and 15. In my 
opinion, theissues on which Mr. Binning 
asked for a Commission were not at all 
necessary for the decision of the case, and, 
at the end of the hearing, I was confirmed, 
in my opinion, that on the evidenceas led 
before me the said issues were not at all 
necessary forcoming to a decision in this 
case. The issue of a Commission would 
have caused a very heavy expenditure of 
money anda good deal of delay in the 
decision of the suit, and after fully con- 
sidering all the facts I-came to the con- 
clusion „that neither the said expenditure 
nor the said delay was at all necessary. 

Although the defendants have in their 
written statement denied that the plaintiffs 
had acquired any exclusive right to the 
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use of the names Sanatogen or Formamint, 
in the course of his evidence, Harkisondas, 
a partner in the’ defendant firm, who is 
managing the defendants’ business in Bom- 
bay, admitted that prior to 1914, the names 
Sanatogen and Formamint had come to 
mean the chemical compounds of the 
plaintiffs’ manufacture in the Indian mar- 
ket, and that the plaintiffs had acquired 
an exclusive right to the use of the names 
Sanatogen and Formamint in respect of the 
said compounds, The denial of the exclu- 
sive right of the plaintiffs to the use of the 
said names was put forward in the written 
‘statement of the defendants and also put 
forward at the hearing, both in the argu- 
ment on the question of the issue of a 
Commission and in the opening of the 
defendants’ case, on the grounds which, on 
examination, appear to be unfounded, name- 
ly, that Sanatogen and Formamint were the 
names under which the said two compounds 
had been patented and that they were the 
only names by which the said compounds 
could be designated in the market, that 
the said petent rights had expired in 1911; 
and that thereupon the said names had 
become common names of the compounds 
and that any person manufacturing the said 
compounds was entitled to use the same in 
respect thereof. Thesaid compounds were 
patented in England by the plaintiffs, but it 
was proved in the case that the names given 
to the compounds in patenting thèm were 
Latin names indicating the nature of the 
compounds. Aboyt the same time the 
plaintifis gave the names of Sanatogen and 
Formamint to these compounds as fancy 
names to indicate their manufacture of the 
said compounds and got the said names 
. registered as trade marks in England. It 
was conceded by Mr. Munshi for the defend- 
ants, when these facts were proved in the 
case, that the said names having been re- 
gistered-as trade marks after the com- 
pounds had been patented, the said two 
names could not be treated as names 
descriptive of the compounds or the only 
names which could be used in respect 
_thereof. Thereafter the defendant Har- 
kisondas admitted in his evidence, as stated 
before, that so far as India was concerned 
the plaintifs had acquired an exclusive 
right to the user of the said two*names in 
respect of the compounds which they sold 
under the said names. Even if there was 
any substance in the argument that the 
names Sanatogen and Formamint, being 
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the names under;which the said compounds 
were patented, became common names of 
the articles on the expiry of the patent, the 
argament could not apply in India as the 
said compounds were not patented in India; 
and the only question, therefore, for the 
Court to consider, so far as India is con- 
cerned, is whether by the sale of the said 
compounds in India under those names the 
plaintiffs acquired a reputation in the Indian 
market that the sald names denoted the 
manufacture of the plaintiffs and whether 
by reason of such user and such reputation 
they became solely entitled to the exclusive 
right of user of these names. : 

In respect of rights in trade-marks and 
trade names any rights acquired by the 
parties in England have no elfect on the 
rights of the parties in India. The rights 
of industrial property in Iudia are governed 
by the laws of India and are in no way 
affected by the laws of England or by the 
action of parties.in England. There is not 
yet any Registration Act in India for the 
protection of rights in trade marks, The 
trader or manufacturer in India has still to 
depend upon his Common Law right for the 
protection of his trade mark. It was tried 
to be argued on behalf of the defendants 
that the common law right to a trade- 
mark is nota right to industrial property 
in the same sense as a right in a registered 
trade-mark is in countries where registra- 
tion of trade marks gives right of property 
in the trade-mark. But if the evolution 
of the law in England as to the rights in 
trade marks and protection of such rights 
is considered, one finds that before the 
Registration Acts the Equity Courts had 
by their decisions created a right of pro- 
perty in trader-marksin a trader who had 
acquired a reputation in respect of goods 
on which he had used the trade-mark. This 
point is well brought out by Kerly in his 
Law of Trade Marks and Trade Names, 5th, 


. Edition, page 4, as follows :— 


‘An important step was taken in 1838, 
by the decision of Lord Cottenham in Mil- 
lington v. Fox (1) that an injunction could 
be obtained to restrain infringement of a 
trade mark, even though the infringement 
was due to ignorance,,and was without 
fraudulent intent. This decision led, by an 
obvious deduction, to the establishment of 
aright of property in trade marks; and, 
although the nature of this right gave rise 
io much discussion, and was defined in 

(1) (1838) 3 Myl. & Or. 338; 40 E, R. 956; 45 R. R. 27 
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different terms by Chancery Judges in 
subsequent cases, it soon became firmly 
established, and the protection of trade 


marks in equity was- expressly based upon 


og fF 


Mr. Kerly further goes on to say on the 
same page :— 

“The trade mark cases, however, were so 
much the more numerous and important, 
that, as already stated, a definite property- 
right in the use of atrade mark was set up, 
and the action for infringement became a 
specialised and distinct form of the more 
general agtion to restrain, or to obtain 
. damages for ‘passing off.’ The litigation 
of trade mark cases was, however, found 
to be extremely costly, and otherwise un- 
satisfactory. The essence of a trade mark 
right being the reputed association in the 
market of the symbol in question with 
the goods of the plaintiff, it was often 
necessary to calla large number of witnesses 
to give evidence of the reputation, especial- 
ly if the defendant alleged that the pre- 
tended trade mark was either mere descrip- 
tive matter, or was, onany other grounds, a 
mark common to the trade; and, as infring- 
ers were usually persons of no substance, 
it was often impossible to recover the 
costs after the plaintiff had conducted his 
action to a successful issue. Moreover, 
success against one infringer did not 
relieve the owner of a trade mark from the 
necessity of proving his title afresh if in 
any action against another infringer, the 
defendant chose to dispute it.” 


With a view to mitigate these evils, the 
Trade Mark Registration Act, 1875, was en- 
acted in England and the object of the Act 
as stated by Kerlyat page 6, was twofold :— 

“It was directed, on the one hand to 
diminish the difficulty and costs of,or to 
remove altogether the necessity for, the proof 
of title by use and reputation, which had 
cast so great a burden upon the owners of 
trade marks in proceedings to restrain in- 
fringement; and, on the other, to secure the 

“publication of marks which had been ap- 
propriated as trade marks, and to define 
the rights of their proprietors, for the in- 
formation of tradeys, and, further, to limit 
the classes of marks which should be capable 
of being so appropriated.” 


Further amending Acts were passed, and 
the Act now in force is the Trade Marks 
Act, 1803, as amended by the Trade Marks 
Act of 1919. There were prohibitory sec- 
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tions in thesaid Acts which purported to 
make registration a condition precedent 
to aright ofaction to restrain or to obtain 
damages for infringement of trade marks. 
Unregistered trade marks, notwithstanding 
the prohibitory sections of the Acts, are in 
many cases protected by the Courts in 
England in the “passing off” actions. -Sec- 
tion 45 of the Trade Marks Act, 1905 ex- 
pressly provides that nothing in the Act 
shall be deemed to affect rights of action 
against any person for passing off goods 
as those of another person or the remedies 
in respect thereof. 

In India there being no Registration Act 
giving aright of property in trade marks 
by registration, the only right of action a, 
trader or manufacturer has is the Common 
Law right of action which entitles him to 
an injunction restraining the use of a trade- 


‘mark belonging to him if such use is 


calculated to pass off the defendant's goods 


“as the goods ‘of the plaintiff. 


Various witnesses were called by both 
the parties in this suit. Unfortunately, 
they were all persons dealing in chemicals, 
either. wholesale or retail or both. No evi- 
dence of the purchasers in the market was 
called. The evidence of witnesses of both 
the plaintiffs and the defendants clearly 
proves that prior to the outbreak of War 
in 1914, the plaintiffs had acquired a repu- 
tation in respect of these compounds under 
the name of Sanatogen and Formamint, 
and the said names were identified in the 
minds of the public with the manufacture 
of the plaintiffs, As rightly pointed out by 
Mr. Binning, it was not necessary for him 
to prove that the public in India knew 
the plaintiffs name as the name of the 
manufacturers. There isno doubt that they 
knew and believed that the compounds sold 
under the names of Sanatogen and For- 
mamint were the manufacture of one par- 
ticular manufacturer and when they bought 
the said compounds under the said names 
they expected to get the compounds manu- 
factured by the said manufacturer, and there 
isno doubt the said manufacturers were 
the plaintiffs. I shall deal with the evidence 
in detail later on. ae 

The sole ground on which, therefore, the 
defendants could claim to sell their com- 
pounds under the names of Sanatogen and 
Formamint would be the determination of 
the said trade mark rights of the plaintiffs.: 

“The right of the proprietor of a mark 
(subject to the rights of other proprietors 
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if any, of the same mark) to the exclusive 
use ofit upon the goods of the kinds in 
respect of which the right existed is deter- 
mined :— 

(1) When the mark so used ceases to be 
distinctive; 

(2) When the proprietor isno longer able 
to use. itin the business in connection with 
which the right was acquired; 

(3) When he has abandoned it; 

(4) When he has forfeited his claim to 
protection of hisright by using the mark 
deceptively or in a fraudalent trade; and 

(5) In the case ofthe name ofan article 
or substance manufactured under any patent 


. when the patent expires or determines.” 


(See Kerly on Trade Marks, page 430.) 

The defendants in this case contend that 
the said trade marks ceased to be distinctive 
by reason of the sale of these compounds 
under thesaid names by persons other than 
the plaintiffs between the years 1917 and 
1923. The evidence in thiscase, no doubt, 
proves that on the outbreak of the War the 
plaintiffs could not import the said com- 
pounds from Germany where they were up 
to that date manufacturing the same. In 
order to carry on the lucrative trade in the 
said articles the plaintiffs began to manu- 
facture the said compounds in England 
and to import the same into India till their 
business was sold by the Controller, in the 
year 1916 toan English Company called 
Genatosan Limited. About the same time. 
as the sale of the plaintiffs’ business in 
England by the Centroller, the British 
Government avoided the plaintiffs’ trade 
marks in respect of these compounds under 
the special powers given to the Government 
by the War Emergency Legislation. The 
avoidance ofthe trade marks thus enabled 
various other manufacturers in England 
notonly to manufacture the said compounds 
but to use the names Sanatogen and 
Formamint in respect thereof. J may men- 
tion here that the patent rightsin respect 

-of both these compounds came to an. end 
in the year 1911. The, formula of these 
compounds were public and any one could 
have manufactured orsold the compounds 
in England after the patent rights had 
expired, but as the names Sanatogen and 
Formamint were registered trade marks 
of the plaintiffs no other manufacturers 
could use these names in respect of 
the said compounds and sell the same 
under those names in Great Britain. On 
the avoidance of the trade marks the said 
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names became common names and ceased 
to be distinctive of the manufacture of 
the plaintiffs. Thereupon in England any 
manufacturer could use the names in 
respect of the compounds which prior there- 
to they had acquired the right of manufactur- 
ing. Thus, after the year 1916 the com- 
pounds were manufactured according to the 
original formula by various manufacturers 
and sold by them under the names Sana- 
togen and Formamint. 
After the outbreak of the War the original 
German compounds ceased to be imported 
into India, and the plaintiffs themselves 
imported the compound under the name 
Sanatogen as manufactured in England and 
after their English business was sold by the 
Controller, the compound was manufactur- 
ed in the United States of America and im- 
ported under thename Sanatogen into India. 
The name of the American Company was 
Bauer Chemical Company. There is no 
doubt that it was the plaintiffs who manu- 
factured the compound in America under 
that name. Atthe same time, CGenatosan 
Limited, who had purchased the plaintiffs’ 
English business, manufactured the com- 
pound in Englend and imported and sold 
the same in India. Only other Sanatogen 
imported into India is that of the defend- 
.ants excepting avery small consignment 
sent by John Lorimer and Company. 
Similarly, Formamint was, during the 
pendency of the War, manufactured by 
plaintiffs, at first, in England, and after 1917 
in America, under the name of Bauer 
Chemical Co., and sold in India up to the 
end of 1920, After 1917 and up to 1929, 
Genatusan Limited alsosold their Formamint 
in India. The plaintiffs recommenced sel- 
ling their German Formamint from 1921. The 
only other Formamint sold in India was 
that of Burgoyne Burbidges & Co, Ltd and 
that was in 1923. For the last year and 
more Burgoyne Burbidges & Co., Ltd. are 
selling their Formamint under the name 
Formaline, and Genatosan Limited have 
ceased to sell their Formamint in India. 
The plaintiffs called the evidenceof Mr. 
Fraserof Kemp&OCo.and Mr. Welch of Thomp- 
son and Taylor, and Ahmed Haji Haroon, 
a wholesale dealer in patent medicines, 
and Jehangir Sciabji Patel. These witnesses 
admitted that during the War there were 
three kinds of Sanatogen in the market: Eng- 
lish, American and German. All these wit- 
nesses were, however, emphatic in saying 
that German Sanatogen only was considered 
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by them to be genuine, that the English and 
American Sanatogen was considered by 
them as merely a substitute and a bad sub- 
stitute for the original Sanatogen, and that 
immediately they could get the German 
stuff again, they would not buy or import 
and sell to the customers any Sanatogen 
other than the Sanatogen of the plaintiffs’ 
manufacture. 

_ This evidence means, and can only mean 
this, that in the view of these witnesses 
the compound which is sold under the name 


Sanatogen is not Sanatogen unless itis manu- . 


factured by the original German manufdc- 
turers, namely, the plaintiffs, and that by the 
word Sanatogen they understood the com- 
pound manufactured by the plaintiffs. lf 
Mr. Welch who is a dealer on a very large 
scale ‘in chemicals and has long experience 
of Indian markets, is of that opinion, one 
can well understand what the opinion of 
the ordinary Indian customer would be. 
His opinion would be much stronger than 
that of his English salesman, that when 
he buys thecompound Sanatogen he buys 
the genuine article only ifit is the manu- 
facture of the plaintiffs and if he is given 
anything which isnot the manufacture of 
the plaintifis under that name, he is not 
really given the article which he has asked 
for Mr. Munshi admitted, on behalf of the 
defendants, that Sanatogen was consumed 
by persons knowing English as well as by 
persons who donot know English. Mr. 
Welch said that the customers complained 
of the inferiority of Sanatogen other than 
the German Sanatogen of the plaintiffs’ 
manufacture. The stock of original Sana- 
togen which remained in Bombay at the 
commencement of the War fetched a very 
high price, which factalso shows that the 
people believed the real Sanatogen to be the 
Sanatogen of the plaintiffs’ manufacture. 

Ahmed Haji Haroon stated that he bought 
the Sanatogen of the American manufacture 
seeing the name Bauer Chemical Co. on it 
under the belief that that was also manu- 

- factured by the plaintiffs. 

A significant fact may here be noted that 
Genatosen Limited sold their compound in 
‘the market with the following representa- 
tion on their label:— 

“This productis now absolutely British.” 

The English assets of A. Wolfing & 
Co. including all: stocks of Sanatogen, 
etc., have been purchased from the Board 
of Trade by a syndictate of British business 
men, In the future, therefore, this business 
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will be entirely British and free from 
enemy capital or influence. ‘ 

This is the genuine original Sanatogen, 
and its manufacture will be continued at 
the Penzance Factory. It will subsequently 
be re-named:to avoid confusion with worth- 
less substitutes.” 

It shows that Genatosan Limited them- 
selves felt that the compounds had -acquir- 
ed a reputation in India as the manu- 
facture of the plaintiffs, and they tried to 
sell their goods in the Indian market on 
the faith of the representation that they 
were the assignees of the business and 
good-will of the plaintiff firm and were the 
only manufacturers of the genuine com- 
pound called Sanatogen. This, to my mind, 
strengthens the case of the plaintiffs that 
even where the public. bought the stuff 
manufactured by Genatosan Limited, they 
bought it under the impression that they 
were buying the genuine articles as origi- 
nally manufactured by the plaintiffs. 

The evidence of the plaintiffs’ witnesses 
inclines me to hold that even where the 
Sanatogen of English and American make 
was sold, it was sold to the public under a ` 
representation that either it was made by 
the original manufacturers or that it was 
made by the assignees and successors 
of the original manufacturers. To my 
mind, the general public and those who 
do not know English could not have known “ 
from the fact of the sale of American 
Sanatogen and English Sanatogen of Gena- 
tosan Limited, that Sanatogen was a com- 
mon name of a compound which-was manu- 
factured by various manufacturers, and 
denoted merely the compound and not the | 
manufacture.of a particular manufacturer, 
namely, the plaintiffs. A 

The defendants made an attempt to sho 
that John Lorimer & Co., the manufactur- 
ing chemists of England, tried to sell their 
Sanatogen in the Indian market. The evi- 
dence on the point shows that a small 
consignment of this Sanatogen was re- 
ceived and, as the people did not like the 
form in which it was packed, no .further 
consignment was imported into India. The 
only other Sanatogen proved to have been - 
sold in India, during the War, was the 
English Sanatogen manufactured by the 
plaintiffs themselves and sold under their 
own name A, J. Von Wulfing, and the 
American Sanatogen sold by the plaintiffs 
under the name of Bauer Chemical Oo., 
andthe English Sanatogen manufacturad 
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by Genatosan Limited, as the successors 
and assignees of the plaintiffs’ London 
business. 

The fact, that in England, after the 
avoidance of the trade mark in 1916, a 
large number of manufacturers are manu- 
facturing Sanatogen, does not affect the 
question in India at all. So far as the 
Indian’ market is concerned, no Sanatogen 
of any manufacturers, other than those 
mentioned by me, was sold. Immediately 
after the Peace Treaty the plaintiffs began 


to import their stuff into India, and Gena- - 


tosan Ltd., thereupon disputed their right 
to do so, and a suit was filed by them in 
the Calcutta High Court. That suit was 
settled, and Genatosan Limited withdrew 
from the Indian market. It is admitted by 
‘all the witnesses, both on behalf of the 
plaintiffs and the defendants, that for the 
last year or so there has been a very small 
quantity of Sanatogen other than the Sana- 
togen of the plaintiffs in the Indian market. 

The defendants’ witnesses were also 
wholesale and retail chemists. They did 
not call evidence of a single customer. 
Those witnesses deposed that they had sold, 
between 1917 and 1923, Sanatogen of Eug- 
lish and American manufacture, and pro- 
duced entries from their books showing 
that they had so sold Sanatogen of English 
and American manufacture and a few letters 
of demand from chemists upcountry for 
American or English Sanatogen. Here, 
again, the utmost this evidence proves is, 
that the dealers if chemicals, knowing 
very well that during the Warthe German 
stuff could not be imported into India, 
made inquiries, seeing that there was de- 
mand for the compound, as to whether they 
could get the stuff, and coming to know 
that Sanatogen manufactured in America 
and England wasimported, naturally they 
made inquiries for it and bought it. Chiefly, 
it was the American Sanatogen which 
was sold as it was the cheapest and, as I had 
pointed out, it bore on the face of it the 
name of Bauer Chemical Co., which would 
naturally be identified by the public with the 
original German manufacturers. No doubt, 
the price paid for the original .stuff was 
higher than the price paid for the American 
stuff, but that merely shows that the people 
put a very high value on thé original Ger- 
.man stuff and they bought the other stuff 
as a substitute for want of the German 
stuff. By reason of competition with Gena- 
fosen Oo., Ltd., also, possibly the American 
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Co., sold their stuff cheaper, The various 
catalogues of chemists in India were put in 
to show that Sanatogen was advertised in 
the catalogues, under different manu-~ 
factures, namely, American, English, and 
German. The catalogues do not afford 
any indication as to the ideas held by the 
public and particularly the public who do 
not know English. The onus is on the 
defendants to show that the names Sana- 
togen and Formamint ceased to be distinc- 
tive and became publici juris as alleged by 
them, The evidence that they have led is, 
in my opinion, quite insufficient sto show 
that. Tor the last year or so, the only 
attempt made to sell Sanatogen of any other 
manufacture is by the defendants. 

After avery careful consideration of the 
evidence, I have come to the conclusion 
that the name Sanatogen is still identified 
in the mind of the public with the manu- 
facture of the plaintiffs and has not 
become a common name of the compound. 

In respect of Formamint, the evidence of 
sale of Formamint of other manufacture in 
India, between 1917 and 1923, is equally 
insufficient, There is the evidence of the. 
dealers; no customers are called. For the 
last year orso, there is no other Forma- 
mint in the Indian market excepting the 
-plaintiffs’, That chemical has also acquir- 
eda great reputation in the Indian market 
as admitted by the defendants, and up to 
1914 the name Formamint was identified 
with the manufacture of the plaintiffs. The 
plaintiffs areas much entitled to the use 
of that name as their trade mark asin the 
ease of Sanatogen. In my opinion the de- 
fendants have failed to prove that the word 
Formamint became a common name of the 
compound in the mind of theIndian public. 

The question, as to when a trade mark 
ora name, which is distinctive, becomes 
publici juris, is considered in Ford v, Foster 
(2). The test is laid down very clearly by 
Mellish, L. J., at page 628* as follows:— 

“For the ‘reasons given by the Lord 
Justice James, which I do not repeat, I am 
clearly of opinion that originally at any rate 
the plaintiff was entitled to be protected 
against the use of the word ‘Eureka’ by the 
shirt makers as a violation of his trade mark. 

“Then the question is, has it become . 
publici juris? And there is no doubt, I 
think, that a word which was originally a 

(2) (1872) 7 Ch. 611; 41 L. J. Ch. 682; 27 L. T. 219; 
20 W. R. 818. 
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trade mark, to the exclusive use of which 
a particular trader, or his successors in 
trade, may have been entitled, may sub- 
sequently become publici juris, as in the 
case which has been cited of Harveys Sauce. 
It was admitted that, although that original- 
ly had been the name of a sauce made by 
a particular eindividual, it had become 
publici juris, and that all the world were 
entitled tocallthe sauce they made Harvey's 
Sauce if they pleased. Then what is the 
test by which a decision is to be arrived at 
whether a word which was originally a 
trade mark has become publici juris? I 
think ¢he test must be, whether the use of 
it by other persons is still calculated to 
deceive the public, whether it may still 
have the effect of inducing the public: to 
buy goods not made by the original owner 
of the trade mark asif they were his goods. 
If the mark has come to be so public and 
in such universal use that nobody can be 
deceived by the use of it, and can be induc- 
ed from the use of it to believe that he is 
buying the goods of the original trader, it 
appears to më, however, hard to some extent 
it may appear on the trader, yet practical- 
ly, as the right to a trade mark is simply 
a right fo prevent the trader from being 
cheated by other persons’ goods being sold 
as his goods through the fraudulent use of 
the trade mark, the right to the tr Bag mark 
must be gone.’ 


It appears from these observations of Lord 
Justice Mellish that the Court would re- 
quire very strong evidence, which would 


show conclusively that the mark had come - 


to beso public that no body could be de- 
ceived by the use of it and could be in- 
duced from the use of it to believe that he 
was buying the goods of the original 
trader, for refusing protection to the trader 
who was entitled to the use of the trade 
mark. 

Another case on the point, to which I 
would ‘refer, is the judgment of the Privy 
Council in National Starch Manufacturing 
Company v. Munn’s Patent Maizena < 
Starch Company (3). At page 279* Lord Ash- 
bourne observes as follows:— 

“Other firms besides the appellants and 
respondents used the word ‘Maizena’ in 
Australia between 1864 and 1889. From 
1867 until shortly before the commence- 
ment of this suit no claim was ever made 
by the appellants to the exclusive use of 


(3) (1894) A. O. 275; 631. J. P. O. 112; 6 R. 462. 





YON WULFING V, JIVANDAS & CO. 


(93 I. ©. 1926] 


the word ‘Maizena’ in New South Wales. 
The present question could not have arisen 
if the appellants had more promptly avail- 
ed themselves of the Act of 1865. They 
did not.do so until the year 1889, and the 
first substantial question in this case is, 
whether during the’ twenty-four years 
which elapsed between 1865 and 1889 the 
word had been so used in the colony as to 
make it no longer registerable as the ap- 
pellants’ trade-mark. If during the ‘period 
in question the word was only used in the 
colony for the fraudulent purpose of coun- 
terfeiting their. goods, the right of the 
appellants toregisterit astheir trade-mark 
would not be impaired. If, on the contrary, 
it was used and understood before 1889 as 
a term descriptive of the article, as a pro- 
duct of maize, and did not denote such 
product to be of the manufacture or the 
merchandize of a particular person, then it 
must be regarded as having become, in 
the sense of law, publici juris, and was no 
longer registerable by the appellants as 
their trade- mark.” 


Then further on he says (p. 280*):— 

“No full or exhaustive definition can be 
given of the circumstances which will make 
a word or name publici juris, and each case 
must depend upon its own facts. In con- 
sidering the question, itis important to bear 
in mind that the appellants do not claim 
any special right to the manufacture of 
‘Maizena, or any exceptional method in mak- 
ing their ‘Maizena’, and that the respond- 
ents and all other people have just as much 
right as the appellants have to manufacture 
the thing—no matter whether it is called 
‘Maizena’, corn flower, or any other name, 
Having regard toall the facts and evidence 
in the case itis impossible to resist the 
conclusion that in December, 1889, the date 
of registration, and for many years pre- 
viously, the word ‘Maizena’ had become 
publici juris, and their Lordships are there- 
fore clearly’ of opinion that it .was at the 
date specified not registerable by the appel- 
lants as their tr ade-mark.” 


In this case the user by others was ex- 
tended over a very long time and the Court 
came to the conclusion that the word 
“Maizena” in New South Wales was the 
common name ofan article and not a name 
distinctive ‘of the manufacture of the ap- 
pellants in that case. 

Inall cases of trade mark, no doubt, the 
Court has to judge on the facts before itand 
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the decision in another case, based on the 
facts of that case, can be of little value in 
arriving at aconclusion onthe facts of the 
particular case before the Court. But the 
principles laid down as to the appreciation 
of the facts are of the same importance and 
ofthe same value in all these cases, and 
applying’ the principles as laid down in 
Ford v. Foster (2) to the facts of the case, 
and considering that the onus of proving 
that the trade mark Sanatogen, in which 
the plaintifis had admittedly acquired a 
reputation up tothe outbreak of War in 
1914, had ceased to be distinctive of the 
plaintiffs’ manufacture and had become 
publici juris, is on the defendants, I cannot 
hold on the evidence before nie that the 
defendants have proved to the satisfaction 
of the Court that the name Sanatogen has 
come to be so public and in such universal 
use that nobody can be deceived by the use 
of it, and can ba induced from the use of it 
to believe that he is buying the goods of the 
plaintifis. To my mind the evidence, as it 
is, shows that notwithstanding the sales of 
Sanatogen which, on the face of the packets, 
was shown to have been manufactured not 
in Germany butin England and America 
either by the plaintiffs or by the Genatosan 
Limited, the public bought it merely as a 
substitute for the genuine article even 
where they knew that it was not the German 
stuff they were buying, and that in the 
miind of the public the word “Sanatogen” 
did not indicate the nameofa compound 
which might be manufactured by any 
manufacturer but indicated the distinctive 
manufacture of the plaintiffs. 

On the evidence there is no doubt, in my 
mind, that the defendants; seeing that a 


very large and lucrative business was car- - 


ried on by the plaintiffsin Sanatogen, and 
that there was no other competitor in the 
field, and finding that in Hnogland various 
other manufacturers did manufacture and 
«sell the compound in that name, sought to 
take advantage of the reputation acquired 
Waby the plaintiffs and they got it manufac- 
tured in England forsale in. India. The 
-«vhole conduct of the defendants, as dis- 
slosed in the evidence, shows the dishonesty 
«~f their intention. 

Mr. Binning, for the plaintiffs, dide not 
ress the point of get up as, in Mis opinion, 
he use of the words “Sanatogen” and 

WC ormaminé"” was the most important factor 
waa. the case and what the plaintiffs are 
—«eking in this’ suit is to prevent the use 


Be 
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of those names, and, therefore, the question 
of the get up, although taken in their plaint, 
has not been pressed before the Court at the 
hearing. To my mind, however, the ques- 
tion of the get-up is important from this 
point of view that whatever be the belief of 
the defendants as to the nanie Sanatogen 
being a common name and not distinctive 
of the plaintiffs’ manufacture, the defend- 
ants did, by the get-up of their stuff, try to 
sell their stuff as the stuff of the plaintiffs. 
The differences are childish. The name 
Sanatogen is printed on the packets and on 
the bottle of the plaintifs in a different 
style. The defendants have merely changed 
the position of these names. The style of 
the words used on the packets of the plaint- 
iffs is the style of the words on the bottle 
of the defendants, and the style of the 
words used on the plaintiffs’ bottle is the 
style of the words on the packet of the de- 
fendants. No doubt, the name of the sup- 
po3ed manufacturer in England, which, the 
defendant had to admit in his evidence, 
was an imaginary name, is printed on the 
bottle and packet, but, as observed in so 
many cases, the public are not, therefore, 
less likely to be deceived in buying the 
defendants’ goods as the goods of the 
plaintiffs. 

Even if the word ‘‘Sanatogen” had ceased 
to be'distinctive, there is no doubt in my 
mind that the way the defendants have tried 
to sell the goods is indicative of their 
intention to pass off their goods asthe goods 
of the plaintiffs, and, in any event, the 
plaintifis would be entitled to an injunc- 
tion restraining the defendants from pass- 
ing-off the goods as the goods of the plaint- 
iffs. 

Assuming that the defendants are right 


in their contention that the names have’ 


ceased to be distinctive of plaintiffs’ manu- 
facture by reason of the sales of the com- 
pounds manufactured by other manufactur- 
ersunder those names between 1917 and 
1923, the next question arises, namely, 
whether under the Peace Treaty the fact 
of the user of the names by others should 
be eliminated from consideration and the 
case consideredas if the right of the plaint- 
iffs, as it was at the outbreak of the War, 
was restored to them on the conclusion of 
the Peace Treaty. This question has been 
the main question argued before me by 
Counsel on both sides. ` I have given a very 
careful consideration to this point, more 
particularly, aa there areno reported caseg 
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thereon. The point has arisen in South 
Africa before and been decided by the 
Registrar of Trade Marks where rights 
to trade marks are protected by registration 
under law similar to Registration Acts in 
England. Mr. Binning has used that judg- 
ment as part of his arguments on my invita- 
tion to him to do so, and I must say 
that I have derived some assistance from it. 

Coming to the relevant articles of the 
Peace Treaty of Versailles, Art. 306 provides 
as follows:— 

“Subject to the stipulations of the present 
Treaty, rights of industrial, literary and 
artistic property,as such property is de- 
fined by the International Coventions of 
Paris and Berne, mentioned in Art. 286, 
shail be re-established or restored, as from 
the coming into force of the present Treaty, 
in the territories of the High Contracting 
parties, in favour of the persons entitled to 
. the benefit of them at the moment when 
the state of war commenced or their legal 
representatives.” 

Then there is a proviso that:— 

‘Nevertheless, all acts done by virtueof 
the special measures taken during the War 
under legislative, executive or administra- 
tive authority of any Allied or Associated 
Powers in regard ‘to the rights of German 
nationals in industrial, literary or artistic 
property shall remain in force and shall 
continue to maintain their full effect.” 


Under Art. 307 it is providedasfollows:— ` 


“A minimum of one year after the coming 
into force of the present Treaty shall be 
accorded to the nationals ofthe High Con- 
tracting parties, without extension fees.or 
other penalty, in order to enable such per- 
sons to accomplish any act, fulfil any for- 
mality, pay any fees, and generally satisfy 
any obligation prescribed by the laws or 
regulations of the respective States relating 
to.the obtaining, preserving, or opposing 
rights to, orin respect of, industrial proper- 
ty either acquired before August 1, 1914, 
or which, except for the war, mi ght have 
been acquired since that date as a result of 
an application made. before the war or 
: during its continuance... 

-“All rights in, or in respect of, such pro- 
perty which otay have lapsed by reason of 
any failure to accomplish any act, fulfil any 
formality, or make any payment, shall 
revive.. 

“The period from August 1, 1914, until 
the coming into force of the present Treaty 
shall be excluded in considering the time 
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within which a patent should be worked or 
a trade mark or design used, and it is 

further agreed ihat no patent, registered 

trade mark or design in force on August J, 

1914, shall be subject to revocation or can- 

cellation byreason only of the failure’ to 

work such patent or use such trade mark or. 
design for two years after the coming into 

force of the present Treaty.” 

Article 309 provides:— 

“No action shall be brought and no claim 
made by persons residing or carrying on 
business within the territories of Germany 
on thecns part and of the Allied or Associ- 
ated Pcwers onthe other, or persons who 
are nationals of such Powers respectively, 
or by any one deriving title during the War 
from such persons, by reason of any action 
which has taken place within the territory 
of the other party between the date of the 
declaration of War and that of the coming 
into force of the present Treaty, which 
might constitute an infringement of the 
rights of industrial property or rights of 
literary and artistic property, either exist- 
ing atany time during the War or revived 
under the provisions of Arts. 307 and 808.” 

These articles of the Peace Treaty, no 
doubt, purport to re-establish and restore, 
as from coming into force of the Treaty, 
the rights of industrial property as such 
property is defined by the International 
Conventions of Paris and Berne. 

Article 286 provides that the Interna- 
tional Convention of Paris of March 20, 1883, 
for the protectioneof industrial property 
revised at Washington on ‘June 2, 1911, 
will again come into effect as from the. 
coming into force of tke present Treaty in 
so far as they are not affected or modified: 
by the exceptions and restrictions resulting 
therefrom. 

“Industrial property” is defined in the 
International Convention of Paris, asrevised 
at Washington, in tbe final Protocol - to 
Art. 1 of the Convention, as follows:— 

“The words ‘industrial property’ are to 
be taken in their broadestsense; they extend 
to all productions of the agricultural in- 
dustries (wines, corn, fruits, cattle, etc.) and 
of the mining industries (minerals, mineral 
waters, etc).” 

Article 2 of the Convention provides as 
follows:— e 

“The subjects or citizens of each of tha 
contracting countries shall in all the other 
countries of the Union, as regards patents, 
utility models, industrial designs or meen 
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trade-marks, and trade names, indications 
of origin, and the suppression of unfair 
competition, enjoy the advantages that 

. their respective laws now grant, or may 
hereafter grant, to their own subjects or 
citizens. Consequently, they shall have 
thesame protection as the latter, and the 
same legal remedy against any infringement 
of their rights, provided they observe the 

‘ conditions and formalities imposed on 

“native subjects or citizens. No obligation 
as to the possession of a domicile or estab- 
lishment in the country where protection is 
claimed shall be imposed on those who 
enjoy the benefits of the Union.” 

_ Article 6 provides specifically for trade 
marks; i 

“Every trade mark duly registered in the 
country of origin shall be admitted for 
registration and protected in the form 
originally registered in the other countries 
of the Union.” 

Articles 7 and 8 further provide for regis- 
tration of the trade marks. Article 8 pro- 
vides: — 

“A trade name shall be protected in all 
the countries of the Union without necessity 
of registration, whether it form part or not 
of a trade mark.” 

Article 10 bis provides as follows:— 

“All the contracting countries undertake 
to assure to those who enjoy the benefits 
of the Union effective protection against 
unfair trade competition.” 

The explanation to Art. 1 as given by the 
Protocol and Art. 2 jndicate that industrial 
rights, in their broadest sense, are sought 

‘to be protected by the Convention. The 
Articles, however, which deal in detail with 
the protection of these rights, show that so 
far as trade- marks are concerned only 
` rights acquired by registration are con- 
sidered, and in the case of trade names, 
it is specifically provided that registra- 
tion shall not be necessary for the pro- 
tection of trade names. The question 
then arises as to whether by reason of 
the specific provision for protection of re- 
gistered trademarks, the definition as given 
in the explanation to Art. 1 and the 
` rights which are sought to be protected by 

Art. 2 can be construed as circumscribed 
by the said specific provision. At one time 
I thought that that would pe a reasonable 
construction. Probably, the registration of 
trade marks being in forcein most of the 
civilized countries, the Signatories of the 
Coavention did not contemplate or provide 


VON WULFING Y. 


JIVANDAS & CO. 867 


for rights in trade marks which are not 
acquired by registration. But,on a full 
consideration, I am inclined to the opinion 
that the object of the Signatories being the 
protection of industrial rights in trade marks 
as are recognised by a country, the Court 
by putting a restrictive meaning on the 
provisions of the article, wauld be frustrat- 
ing the very object with which the Conven- 
tion was made, and, in a country like 
India, would deny to a foreigner the 
right to acquire in India, rights in res- 
pect of trade mark by user which a 


-citizen of the British Empire could acquire 


therein. It would mean that where the 
law of registration of trade marks does not 
prevail, a foreign national cannot acquire 


the rights in trade marks as the national of 


that country can acquire. It may be that 
where the law of registration prevails, every 
one would be cognizant of the rights of 
property in the trade marks which are re- 
gistered. But the fact that a Common Law 
right toa trade mark may not be so well- 
known unless and until it is contested ina 
Court of Law, ought not, tomy mind, to pre- 
clude a foreign national from acquiring and 
maintaining such a right in a country, 
which is a party to the said Convention, just 
as anational of that country would be entitl- 
ed todo. Moreover, the right toa trade 
mark is, to my mind, not affected by the 
method by which it is acquired. The right 
of industrial property consists in the right to 
the user of a particular trade mark. In 
India there being no Registration Acts, 
the right to a trade mark can be acquired 
only by user. There is no, doubt, in my 
mind, that the right so acquired in India is 
a right to industrial property, and it is for 
that reason that I have cited the observation 
of Kerly in the beginning of my judgment 
as to the nature of the right acquired in 
England before the passing of the Registra- 
tion Act, The right toatrade mark, in 
whatever way acquired in a British country 
is a right of industrial property coming 
under the Conventions of Paris and Berne. 
If that is so, the rights which the plaintiffs 
admittedly had to these trade marks at the 
out-break of the War, must be restored to 
them under the Peace Treaty, unless there is 
an Act of Government which deprives them 
of the right. In England there has been 
such an Act of Government. In India no 
such action has been taken by Government. 
So the only thing in the way of the plaint- 
ifis in the exercise of their rights of tradg 
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marks, is thé sale of Sanatogen and Forma- 
mint, manufactured by others and sold 
under those names in infringement of the 
right. uf the plaintiffs from the year 1917 
to 1923, during the time when the plaintiffs, 
by reason of the War, could not possibly 
prevent such infringement. The Peace 
Treaty express]y provides that any such 
infringement during the War shall not be 
taken into consideration and the parties 
shall be restored to their original position 
as it existed at the outbreak of the War. 
-At one time I was very much impressed 
by the argument that the Common Law 
right to g trade mark is originally based on 
the deception of the public, and that, if in 
fact, the public are not deceived, the owner 
of the mark should not be entitled to a resto- 
ration of a right where the very basis of 
the right is gone. In the case of registra- 
tion the right is acquired independently of 
any reputation of the article by the mere 
fact of the registration of the trade mark. 
Such a right, if infringed.during the War, 
may very: well be restored by the action 
of the Government who are parties to the 


Peace Treaty, butin the case of a Common 


Law right, where the article has come to be 
publici juris, by reason of its saleby other 
manufacturers, how could the original posi- 
tien be restored? But, on a careful con- 
sideration of the Peace Treaty and of the 


- Convention of Paris as revised at Washing- 


ay 


è 


| ton; the object of the Peace Treaty appears 


to: me to be clear, namely, to restore the 
traders tothe same position as they occupi- 
ed, at the outbreak of the War, in respect 
of the rights acquired by them. ‘Oa further 
consideration, ‘I think, the same arguments 
can be advanced i in respect of the restora- 
tion of a right to a registered trade mark, 
for instance, a trade mark cannot be regis- 
tered unless the word isa fancy word. If 
all manufacturers use it, itremains nolonger 
a fancy word. But by the Peace Treaty 
the owner of the trade mark is restored to 
his rights, that is to say, the word is to be 
considered to be a fancy word in spite of 
the infringement which makes it a com- 
mon name. Tomy mind it appears that I 
would not be giving full effect to the clauses 
of the Peace Treaty if I construed the de- 
finition of “industrial property” in the 
narrow sense in which Iam asked to do by 
the defendants in this case. 

‘Ehold that the plaintiffs are entitled to 
the rights in the said trade marks as 
possessed by them at the outbreak of 
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the War, and that sale by the defendants of 
their compounds, under the names Sanatogen 
and Formamint, is an infringement of the 
plaintilfs’ said rights. : 

Ihave already pointed out how the: get- 
up of the defendants Sanatogen and Forma- 
mint is very similar to the get-up of the 
plaintiffs’ Sanatogen and Formamint, and 
how it is likely 1 to deceive the public into 
buying the defendants’ goods as the plaint- . 
iffs’ goods. In any event, 1 am of opinion, 
that the defendants cannot be allowed to 
sell their goods under that get-up and that 
they should be restrained by an, injunction 
from doing so. The mere publication of | 
the name of Gibbon Sons & Co., as mere 
manufacturers, on the defendants’ goods is 
not sufficient to distinguish them from the 
plaintiffs’ goods. Even if the defendants are 
entitled-touse the words ‘‘Sanatogen” and 
“Formamint” on the goods sold by them they . 
must change the get-up of the goods in a 
manner as not to deceive the public into. 
believing that they are the goods of the 
plaintiffs. f 

Decree for the plaintiffs in terms ‘of prayer 
A and B of the plaint. 

The defendants to submit accounts of 
importation and sale of goods, as per prayer 
C, to the plaintiffs’ solicitors on or before 
January 31, 1925. 

Plaintiffs to be at liberty to make an 
application to refer accounts to the Com- 
missioner. 


Defendants to pay. the costs of the. _ 


plaintiffs. 
R. L.. Suit decreed. 


op 
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The High Court will decline to interfere in revision 
if another remedy, e. g., by way of regular suit is open 


to the petitioner, i 
Ganga Sahai v. Babu Lal, 46 Ind. Cas. 589; 72 P. R. 


1918; 31 P. L. R. 1918; 148 P. W. R. 1918, followed. 
-Miscellaneous first appeal from an order 
of the Senior Subordinate Judge, Amritsar, 
dated the 28th April 1925. 
Lala Badri Das, R. B., for the Appellant. 
Lala" Moti Sagar, R. B., for the Respond- 
ents. 


JUDGMENT.—Din Gul a resident of 
Kabul came and commenced business at 
Amritsar with branches at Delhi and Simla. 
On the 7th. December 1922 he applied to be 
adjudicated insolvent at Amritsar. This 
application was withdrawn on the 6th Feb- 
ruary 1923 with the consent of most of the 
creditors, including Balla Mal, who were 
present in Courton the ground that trus- 
tees had been appointed privately to take 
possession of the debtors’ property and 
settle with the creditors. Later Din Gul 
returned to Afghanistan, and as the trus- 
tees were not making much progress, they 
‘authorised Ahmad Sadiq and Lachhman 


‘ Dassas their representatives to apply again 


to the Insolvency Court to have him ad- 
judicated asan insolvent. When this ap- 
plication was put in, certain executions 
pending against Din Gul were stayed in- 
cluding the execution ofa decree obtained 
by Balla Mal by consent against Din Gul 
on the 7th February 1923, i. e., a day after 
his insolvency application was withdrawn 
in the presence of Balla Mal. An adinterim 
Receiver was appointed by the Insolvency 
Court on this occasion and it also authoris- 
ed the property to be sold and the proceeds 
to be kept by Rai Bahadur Rattan Chand. 


“In this way were collected Rs. 11,314-6-0, 


The application by the representatives of 
the trustees was, however, dismissed on 
the 23rd December 1924, and the Insolvency 
Court ‘directed the money which was 
with Rai Bahadur Rattan Chand to be given 
to the trustees for pro rata distribution 
among the creditors. 


` Tn the meantime on the 14th November 


l 1923 Balla Mal had taken out execution of 


-ly taken away. 


5 
$- 


his consent decree against Din Gul. Lachh- 
‘man Dass one of the trustees, opposed it 


-pleading that the decree-holder Balla Mal 


was bound by the trust deed which bore 
his signature .and, which he had fraudulent- 
Thereupon the decree- 
holder allowed the execution proceedings 
to drop on the 14th February 1924. Very 
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shortly afterwards he got his decree trans- 
ferred for execution to Delhi. While his 
execution was still pending at Delhi he 
again applied at Amritsar for execution of 
his decree on the 13th December 1924 and 
asked that the money in the hands of Rai 
Bahadur Rattan Chand be attached. The 
Court discovered that the Delhi execution 
was still pending, buton the 23rd Decem- 
ber 1924 Balla Mall stated that he wished 
to withdraw his Delhi execution and to 
proceed only at Amritsar. This was the 
day that the application of the fepresenta- 
tives of the trustees to have Din Gul ad- 
judicated an insolvent was dismissed: The 
money was attached and the: sum of 
Rs. 11,314-6-0 was paid to Balla Mal on the 
7th January 1925, 


Thereafter Ahmad Sadiq and Lachhman 
Dass representatives of the trustees applied 


to the Executing Court to order the money: 


to be returned by Balla Mal. The Court 
held that Balla Mal had been guilty of 
sharp practices and kept back from it what 
had happened when the execution had been 
filed on the 14th February 1924 and what 
had happened as regards the trust deed. 
It accordingly took action under s. 151, C. 
P. C., in order to undo the wrong done in 
execution. The application, was, therefore, 
accepted and Balla Mal was ordered to pay 
into Court the sum of Rs. 11,314-6-0. Against 
this decision this appeal has been filed, 


A preliminary objection was taken that 
no appeal lay. It is true that the lower 


-Court stated in its order that the represen-~ 


tatives of the trustees came before it as re- 
presentatives of the judgment-debtor. It is 
admitted, however, before me that they were 
not the representatives of the judgment- 
debtor and this clearly is correct. In fact 
what happened was that the lower Court 
allowed under the provisions of s. 131, C. 
P. G., an application which lay under O° 
XXI, r. 58,0. P. C., to be put in before it 
after the time for doing so had expired. 
Now no appeal lies from an order under 
O. XXI, r. 58, C. P. ©., but a suit can be 
instituted to contest that decision. The 
argument, therefore, that an appeal doe: lie 
under s. 47, ©. P. O. is wrong, This vase 
does not fall within s. 477C P. G, in spite 
of the remarks of thelower Court that the 
representatives of the trustees were the re- 
presentatives of-the judgment-debtor 
whereas they were the representatives of 
the creditors.4I must, therefore, hold that 
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no appeal lies as no appeal is given from 
an order passed under s. 151, C. P. C., and 
s. 47, ©. P. C. does not apply. : 

I was asked to treat the appeal as a re- 
vision if I came to a finding that the appeal 
did not lie. It was.also argued that as the 
order of the lower Court was without juris- 
diction I should interfere in revision. It 
was held, however, in Ganga Sahai v. Babu 
Lal (1) that where the lower Court had gone 


wrong on certain points and grounds for: 


revision were thus established this Court 
must decline to exercise such power as the 
petitioner had another remedy open to 
him; viz., by a regular suit. In the present 
case, as a matter of fact, this appeal is only 
important in order to decide who shall be 
the person to file the regular civil suit 
which is open to the parties. In these cir- 
cumstances I do not think that I should 
-interfere with the discretion of the lower 
Court. Balla Mal has another remedy by a 
regular suit open to him and itis not ne- 
cessary in the ends of justice to revise the 
order passed. 

I aceordingly dismiss this appeal with 
costs. 

R. L. Appeal dismissed. 

(1) 46 Tnd. Cas. 589; 72 P. R. 1918; 31 P. L. R. 1918; 
148 P. W, R. 1918. 





CALCUTTA HIGH COURT. 
Crvin RULE No. 760 oF 1925. 
August 17, 1925. _ 
Present:—Mr. Justice Cuming and 
Mr. Justice Mukerji. 
Srimatt KUSUM KUMARI LODH AND 
OTHERS— PETITIONERS 
versus 
7 KUTISWAR BARAI AND OTHERS— 
RESPONDENTI— OPPOSITE PARTIES. 

Civil Procedure Code (Act V of 1908), O. XXI, 
r. 90, scope of-—Sale, how dealt with—Procedure— 
Irregular sale. 

In an application under O. XXT, r. 90, O. P. C., 
the entire sale has to be dealt with, except where 
properties are sold in lots, in which case the sale of 

` each lot is a separate sale, though all the properties 
are covered by one proclamation and one person may 
happen to be the purchaser of all the lots. [p. 871, 
col. 1. 

barah Nath Mallik v. Hart Charan Dey, 10 Ind. 
Cas. 361; 38 C. 622; 15 C. W. N. 875; 14 O. L. J. 300 
and Jadoo Nath Chatterjee v. Aswini Kumar Baner- 
jee, 16 Ind. Oas. 974; 16 O. L. J. 98, referred to, 

An application by a co-judgment-debtor to set aside 
p sale is maintainable where similar applications by 
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other judgment-debtors have proved 
[p. 871, col. 1.] i 

The scope of O, XXI, r. 90, C. P. O., is confined to 
material irregularity or fraud in publishing or con- 
ducting sale. Antecedent fraud or irregularity does 
not come within the purview of the rule except for 
collateral purposes. A suppression of sale processes 
and other notices and a consequent inadequacy of 
price are quite enough to bring the case within the 
rule. [p. 871, col. 2.] ` 


Rule against an order of the Sub-Judge, 
Second Court, Faridpur, in Miscellaneous 
Appeal No. 111 of 1924, preferred against 
that of the Munsif, Second Court, Madari- 
pur, in Miscellaneous Case No, 53 of 1924. 

Dr. Sarat Chandra Basak, Babus Bhagirath 
Chandra Das and Dwijendra Nath Dutt, for 
the Petitioners. : : 

Babu Kamini Kumar Sarkar for Babu 
Jahnabi Charan Das Gupta, for the Oppo- 
site Parties. 

JUDGMENT. 

Mukerji, J.—-The petitioners in this 
Rule are transferees from certain persons 
who purchased at asale in execution of a 
decree against one Tarini and his two 
minor nephews, certain properties belong- 
ing to the said judgment-debtors. The 
sale took place on the 21st June 1922. In 
August 1922. Tarini applied under O. XXI, 
r. 90, O. P. O. for setting the sale aside. That- 
application was dismissed for default on the 
lith November 1922, and thereafter the sale 
was confirmed on the 18th November 1922. 
On the 15th February 1924 the minors 
through their grand-uncle one Gayali Barui 
made a further application for setting aside 
the sale under O. XXI r. 90, C,P.C. The 
Munsif dismissed the application, but on an 
appeal being preferred to the Subordinate 
Judge, the sale has been set aside. 

The petitioners have obtained this Rule to. 
show cause why the sale in so faras the 
share of Tarini is concerned should not be 
upheld. 

The first argument advanced on behalf of 
the petitioners is to the effect that Tarini's 
application under O. XXI, r. 90 having been 
dismissed, it was not open to the learned 
Judge to set aside the sale in so far as it 
affected his share in the properties sold, 
and that the order of the learned Judge 
should be limited to the share of the minors 
who were the applicants before him. This 
argument, though specious, is, in my opin- 
ion, not sound, and it overlooks the distinc- 
tion between the scope ofan application 
made by a fractional owner of a property 
under O. XXI, r. 90, O. P. O., to set aside a 
sale and that of a suit by such owner to se 


infructuous 
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aside a sale to the extent of his share or to 
have a declaration that the sale is void or 
invalid to the extent of his share, Inan ap- 
plication under O. XXI, r. 90, C. P. O. the 
question of the share of the applicant or of 
his co-sharers does not come in at all. 


Tarini’s application was to set aside the. 


entire sale. It was dismissed for default. It 
may be doubted whether Tarini could come 
up asecond time and apply to set aside the 
sale. This question arose in the case of 
Paresh Nath Mallik v. Hari Charan Dey (1) 
where the applicant to set aside a sale 
had his application dismissed for default 
and after his application for restoration was 
refused applied again to set aside the sale: 
but the question does not appear to have 
been decided in that case. There can, how- 
ever, be no doubt that an application by a 
co-judgment-debtor to set aside a sale is 
maintainable where similar applications by 
other judgment-debtors have proved in- 
fructuous. That was the view taken by 
this Court in the case of Jadoo Nath Chat- 
terjee v. Aswini Kumar Banerjee (2) which 
was a case in which the finding was that 
the new applicant, a minor, was a creature 
of the previous applicants who had failed. 
In an application under O. XXI, r. 90 the 
entire sale has to be dealt with, except 
. where properties are sold in lots, in which 
. case the sale of each lot is a separate sale, 
though all the properties are covered by 
one proclamation and one person may 
happen to be the purchaser of all the lots. 
There is, in my opinion, no reason why 
Tarini should not bee permitted to benefit 
by the result of the proceedings taken by 
the minors in which the minors have suc- 
ceeded in establishing the requisites which 
would vitiate a sale under O. XXI, r, 90, 
0. P. ©. < 
The next argument of the petitioner is to 
the effect thatthe findings of the learned Sub- 
ordinate Judge only go to show that it was 
the minors’ share which had not been proper- 
ly sold as the minors were not properly re- 
presented in the execution proceedings, and, 
therefore, no order should have been made 
setting aside the entire sale. To deal with 
-this argument it is necessary to examine 
the findings of the learned Judge. He has 
found that even if the minors were properly 
represented in the suit,—a point which he 
did not decide—they were net properly re- 


(1) 10 Ind. Cas. 361; 38 O. 622; 15 O. W. N. 875; 14 
C. L. J. 300. 
(2) 16 Ind. Cas. 974; 16 C. L, J. 98, 
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presented in the execution proceedings, and 

that no guardian was appointed for them by 
the Court nor did any One act as such in 
those proceedings. He further found that 
there was suppression of the sale processes 
and other notices at the instance of the 
decree-holders and that the property was 
consequently sold at a very inadequate | 
price. The argument of the petitioners 
would be well-founded only if some of these 
findings did not exist. The scope of O. XXI, 
r. 90 is confined to material irregularity 
or fraud in publishing or conducting a sale 
and antecedent fraud or irregularity does 
not properly come within the purview of 
this rule except for collateral purposts. The 
findings as to suppression of processes and ’ 
inadequacy of price are quite enough to 
bring the case within the rule, and the 
irregularity and fraud found in the case 
are sufficient to vitiate the sale as a whole. 

Lastly it has been argued on behalf of 
the petitioners that the order passed by the 
learned Subordinate Judge is without juris- 
diction as upon his findings the sale was 
altogether void at least in so far as the 
minors’ share in the properties was con- 
cerned and there was really nothing which 
could be set aside by the Court. This, how- ` 
ever, is not the ground on which the Rule 
has been issued; and without sayinganything 
that may suggest that the ground has any 
realsubstance, I should state that in fairness 
to the opposite party who are expected to 
answer the Rule only in the limited form in 
which it. has been issued, we should not 
allow ourselves to be drawn into a consider- 
ation ofthis much larger question. The 
Rule as it stands does not touch the share of 
the minors at all. 

The Rule accordingly should be discharg- 
ed and with costs, hearing-fees being assess- 
ed at two gold mohurs. 

Cuming, J.—I agree. 

R. L. l Rule discharged, 


n menaa 


LAHORE HIGH COURT. 
SECOND Orvin APPBAL No. 2429 or 1925. 
i February 9, 1926. 
Present:—Mr. Justice Campbell. 
Mehta CHANDRAS DÆT—DEFENDANT 
—APPELLANT 
- versus 
GHULAM MUHAMMAD AND OTHERS 
—PLAINTIFFS~—RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. VI,” 14 
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Amendment changing character of suit, whether 
allowed—Defendant's right to object. 

.An amendment of a plaint which changes the 
character of the suit cannot be allowed. 

A-defendant by accepting costs granted for adjourn- 
ment to the plaintiff for amendment is not debarred 
from showing that the amendment effected has chang- 
ed the character of the suit and is not allowable. 


Second appeal from a decree of the 
District Judge, Attock at Campbellpore, 
dated the 6th June 1925, affirming that of 
the Additional Subordinate Judge, Fourth 
Class, Attock at Campbellpore, dated the 
26th March 1925. 

Lala Fakir Chand, for the Appellant. 

Mr. Muhammad Tufail, for the Respond- 
ents. 


JUDGMENT .—The suit out of which 
this second appeal has arisen was brought 
by Ghulam Muhammadand others against 
Mehta Chandras and was for a declaration 
that the plaintiffs were in joint possession 
of a certain holding with the defendant as 
joint owners of rd share. The plaint 
asserted that the 4rd share had original- 
ly belonged to one Musammat Begam Jan 
who had mortgaged it to the defendant, 
that in 1910 the plaintiffs had acquired - 
the rights of Musammat. Begam Jan, had 
‘redeemed the mortgage and had got posses- 
sion, and that theyhad held joint posses- 
sion with the defendant since that date. 

The defendant pleaded that a suit fora 
declaration did not lie since the plaintiffs 
were not in possession, and that the plaint- 
iffs’ right, if any, had been extingnished by 
the adverse possession of the defendant for 
over 12 years. On these pleadings issues were 
framedonthel7thJanuary 1925. On the 7th 
February 1925 three witnesses were examined 
for the defendant and one witness for the 
plaintifis, and the suit was adjourned to the 
95th February. On the 25th February one 
_witness for the plaintiffs was examined and 
evidence was closed by both sides. The 
case was fixed for arguments on the 4th 
March 1925. On that day a statement by 
the defendant was recorded and the plaint- 
iffs’ Counsel then applied for leave to amend 
the plaint. This was granted and Rs. 8 
costs were awarded to the defendant. On 
the llth March 1925 the amended plaint 
.was put in and the costs were paid. The 
amended plaint «tated that Musammat 
Begam Jan remained the owner of the 
rd share until her re-marriage in 1916 
that she in 1910 redeemed the mortgage 
and took possession, and that the plaintiffs 


GHULAM MUHAMMAD, [93 1. ©. 1926] 


were her reversionary heirs, and succeeded 
to her rights in 1916 on her re-marriage and 
they prayed for possession as owners who 
had acquired their titlein 1916. 

The defendant promptly objected that 
the amendment had changed the character 
of thesuit. An issue was framed on this . 
question and a date for evidence was given, 
the 24th March. No evidehce was produc- 
ed on that date and the Court proceeded to 
judgment on the z6th March decreeing the 
plaintiffs’ claim for possession and holding 
thatthe defendant’s objection that the nature 
of the suit had been changed was frivolous 
and that there was no change in the nature 
of the suit. 


The defendant appealed to the District 
Judge and one of his contentions was that 
by the amendment the cause of action and 
the nature of the suit had been changed 
and that the suit, legally could not be so 
amended. The learned District Judge 
observed that there was no doubt that the 
second suit was not exactly the same as the 
first issue but thatthe facts seem to have 
been stated very clearly and correctly in 
the second suit, that the defendant had 
accepted Rs. 8 as costs, and under the 
circumstances could not now object to the 
amendement of.the plaint, and further that 
in any case the Court was correct in grant- 
ing permission to amend. The decree of 
the Trial Court was upheld. 


The defendant has come to this Court 
on second appeal. There has been a little 
confusion, I venture to think, between 
the power to grant ptrmission to amend 
and the propriety of accepting a particular 
kind of amendment. There wasno reason 
why the plaintiffs should not.have been 
allowed to. amend their plaint so as to 
ask fora decree for possession instead of 
a mere declaratory decree. It was quite 
another matter for them to change the 
character of the suit and to allege a total- 
ly different and quite inconsistent cause 
of action as they obviously did, The 
defendant was granted and accepted Rs. 8 
merely as the costs of adjournment grant- 
ed to the plaintiffs for amendment and 
not as compensation for submitting to 
any kind of amendment which the plaint- 
iffs might choose to present to the Court, 
The decjsion of the Trial Court on issue 
No. 4 was clearly wrong, for the nature of 
the suit was completely changed. In the 
first instance the plaintifis asserted that 
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they had redeemed the mortgage in 1910 
as owners and, unless they had been able 
to prove that they had obtained possession 
on redemption and had nôt allowed the 
defendant-mortgagee to remain in posses- 
sion, the Jatter’s plea that they had lost 
their rights by reason of adverse posses- 
sion was one of some weight. Their second 
pleading that they had had nothing to do 
with the land’ until the re-marriage of 
Musammat Begam Jan in 1916 was quite 
inconsistent with their first attitude. 

1 accept the appeal, reverse the decision 
of both Courts below on issue No. 4 framed 
by the Trial Court, and hold that the 
nature of the suit has been changed by 
the‘amendment. The suit willnow go back 
to the Trial Court fora fresh decision in 
the light of this finding. 

The defendant will have his costs in this 
Oourt and in the lower Appellate Court. 
The costs in the Trial Court will follow the 
event. 


R, b, Appeal accepted. 


OUDH CHIEF COURT. 
Szconp Civit APPEAL No. 364 oF 1925. 
February 8, 1926. 
Present:——Mr. Justice Misra. 
TULLOO—PtaintTirF—APPELLANT 


versus 
Thakurain Srimati INDAR KUNWAR— 
DEFENDANT — RESPONDENT. 

Evidence Act (I of 1872), s. 115—Sale in execution 
of money-decree of mortgagee—Charge on property 
not notified in sale proclamation by mistake of Court 
—Auction-purchaser resisting setting aside of sale on 


that ground—Suit by mortgagee to recover money under . 


mortgage—Estoppel—Mortgage with possession under 
registered deed—Notice. ; 
. Where in execution of a simple money-decree in 
his favour, the mortgagee of a property applies that 
the said property be sold’ subject tothe charge but 
through the mistake of the Court the charge is not 
notified in the sale proclamation, the mortgagee is 
not estopped from claiming money under the mort- 
gage in a subsequent suit: |p. 874, col. 2.] i 
In case of the mortgage being one with possession 
and by a registered deed, the auction-purchaser is 
to be presumed inlaw to be aware of the mortgage 
and no question of estoppel would arise. _[ibid.] 
Mohori Bibee v. Dharmodas Ghose, 30 ©. 539; 7 ©. 
W.N.441; 5 Bom. L. R. 421; 30 I. A. 114; 8 Sar. P. C. 
J. 374 (P. C.) and Mahomad Kala Mea v. Hgrperink, 1 
Ind. Cas. 122; 36 C. 323 at p. 334; 43 O. W. N. 249; 6 
A.L. J. 3455 M. L. T. 126; 9 C. L. J. 165; 11 Bom. 
L. R. 227; 19 M. L. J. 115; 36 I. A. 32 (P. CO), referred 
to. 
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Ramchandra Vithuram v. Jairam, 22 B. 886; 11 
Ind. Dec. (N. s.) 1040, distinguished, 4 

Where a decree-holder .applies to the Execution 
Court for setting aside a sale on the ground that hia 
charge as a mortgagee on the property under sale was 
not notified- in the sale proclamation and, on the resist- 
ance of the auction-purchaser, the Court confirms the 
sale subject to the charge, the latter is estopped ina 
subsequent suit for recovery of money on the basis 
ete mortgage, fromdenying the charge. [p. 875, 
co. 1. ° 


Second appeal against a decree of the 
Sub-Judge, Sitapur, dated the 20th April- 
1925, affirming that of the Munsif, Sitapur, 
dated the 29th November 1924. 

Mr. Ali Mohammad, for the Appellant. 

Mr. Hakimuddin Siddiqi, for the Re- 
spondent. š 

‘JUDGMENT.—This is a plaintiff's 
appeal arising out of a suit for foreclosure 
brought by him on the basis of a registered 
mortgage-deed. The facts ofthe case are 
that on the 4th May 1911 one Barakatullah 
executed a mortgage-deed in favour of the 
plaintiff for Rs. 200, in respect of a house 
situate in Mohalla Thompsongunj, City 
Sitapur. Possession under the mortgage- 
deed was delivered to the mortgagee, It 
was stipulated in the deed that in case the 
money was not paid within three years the 
property mortgaged was to be foreclosed. It 
was further provided in the deed that the 
mortgagee was to make necessary repairs 
to the house mortgaged, the cost of which 
was to be paid at the time of redemption. 
The plaintif-mortgagee now brings the 
present suit for recovery of Rs, 485 consist- 
ing of Rs. 200 the mortgage money, Rs. 100 
the cost of repairs, and Rs. 17 for house- 
tax, Rs,6 on account of rent of land and 
Rs. 162 on account of house-rent. The 
plaintiff impleaded in the suit Musammat 
Indar Kuar, as defendant No. 2, who had 
purchased the house in suit in execution of 
a simple money-decree in favour of the 
plaintiff, and one Nasrullah as defendant 
No. 1, who was alleged to be the represent- 
ative of the original mortgagor Barkat- 
ullah. . 

Defendant No. 1, Nasrullah, did not put 
in appearance in Court and the case was 
tried against him ex parte. The suit was 
contested mainly by defendant No. 2 who 
was the auction-purchaser of the house, as 
stated above. The two main pleas raised 
in defence were one of estoppel and the 
other of denial that anything had keen 
spent by: the plaintiff on repairs. The 
plea of estoppel was based on the ground 


that’ at the time the property was sold in 
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execution of the decree obtained by the 
plaintiff the incumbrance in his favour 
under the mortgage-deed in suit was not 
proclaimed and it, therefore, was no more 
open to him toclaim the money due under 
the said deed. 

Both the Courts below have dismissed 
the plaintiff's clgim on the ground of 
estoppel and the plaintiff has come up -to 
this Court in second appeal. It is contend- 
ed on his behalf that the decision of the 
Courts below on the point of estoppel is 
incorrect. 

In order to decide the plea of estoppel I 
have gone ,through the execution file and 
found out the facts as they exist on the 
record. On the 13th March 1923 the plaint- 
iff put inan application for execution of 
his simple money-decree, dated the 25th 
-February 1919 and in that application he 
prayed for sale of the house in suit. Along 
with his application he putin a statement 
as required by O, XXI, r. 66, cl. (3), show- 
ing that there existed an incumbrance on 
the property to the extent of Rs. 435 by 
virtue of the mortgage-deed in favour of 
the decree-holder. This application was 
duly signed and verified by the plaintiff as 
required by the said rule. The object of 
this application, as stated in sub-el. (3), 
was that this incumbrance was to be specifi- 
ed in the sale proclamation. In the usual 
course an inquiry was made from the Sub- 
Registrar of Sitapur and his certificate 
showed that there was no incumbrance on 
the property except the one in favour of the 
decree-holder (bajuz bar digridar), The 
property was put up for sale on the 10th 
March 1924 and sold on the 12th. It was 
knocked down for Rs. 50 in favour of 
Musammat Indar Kaur, defendant No. 2 
and the purchase-money was deposited in 
Court through one Mohammad Razi Ahmad, 
the Pleader for the lady. It may be stated 
here that the sale proclamation did not, 

+ however, notify any incumbrance in favour 
of the plaintiff. On the 26th March 1924 the 
plaintiff, Tullu, put in an application to the 
effect that no incumbrance having been 
shown in the sale statement as required by 
O. XXI, r. 66 the sale was invalid and 
should, therefore, be set aside. Notices were 
issued thereupon to the judgment-debtor, 


a defendant No. 1 and the auction-purchaser, 


defendant No. 2 to appear on the 15th 
April, 1924, to show cause why the auction 
sale should not be set aside, On that day 


the plaintifi-decree-holder was present as _ 
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well as Mohammad Razi Ahmad, the Pleade 
on behalf to the auction-purchaser, but the 
judgment-debtor was absent. The Court 
decided that there was no harm done to the 
decree-holder since the auction-purchaser 
would be bound by his mortgage. The sale, 
was then confirmed and the application of 
the plaintiff-decree- holder dismissed, Sub- 
sequently òn an application of the auction- 
purchaser, dated lst May 1924, a sale certifi- 
cate was issued in her favour. 

It is, therefore, clear from the facts men- 
tioned above that the decree-holder did all 
what was required of him in law under 
O. XXI, r. 66, cl. (3). By a mistake of the 
Court the incumbrance was not shown.in 
the sale proclamation. It is equally clear 
that when the matter came to the know- 
ledge of the decree-holder he asked the 
Court to set aside the sale on that ground, 
but the Court in the presenceof the auction- 
purchaser decided that the sale was good 


and that the purchaser would be bound by 


the mortgage held by the plaintiff and 
thereupon confirmed the sale. It, therefore, 
appears to me that the plaintiff-appellant 
cannot be held responsible for concealment 
of the mortgage in his favour. The mort- 
gage was one with possession and possession 
itself was sufficient notice to every body con- 
cerned of the incumbrance existing in 
plaintiff's favour under the mortgage-deed 
of 1911 by virtue of which he was in posses- 
sion. If the auction-purchaser is, therefore, 
to be deemed in law to have had notice of 
the plaintiff's mortgage, no plea of estoppel 
can be sustained. It i$ a settled rule of 
law that if a person either knows a certain 
fact or is presumed in law to know a certain 
fact, the principle of estoppel cannot apply 
vide Mohori Bibee v. Dharmodass Ghose (1). 

On behalf of the respondent, reliance was 
placed on a ruling of their Lordships of the 
Bombay High Courtin the case of Ram- 
chandra Vithuram v. Jairam (2). In my 
opinion the facts of that case are clearly 
distinguishable from those of the present 
case. In that case the plaintiff had omitted 
to disclose his lien and he was, therefore, 
held to be estopped from claiming it on 
the mortgaged property. In the case before 
me the plaintiff had done all what the 
law required him to do. He filed a state- 
ment notifying to the Courtthe incumbrance 
in his favour. I£ after this the Court itself 

(1) 30°C. 539; 7 O. W. N.441; 5 Bom. L. R. 421; 30 
I. À. 114; 8 Sar. P. ©. J. 374 (P. 0). | 

(2): 22 B. 686; 11 Ind. Dec. (N. s.) 1040. 
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didnot choose to notify that incumbrance at 
the time of the sale, the plaintiff was not 
to blame. It was held by thejr Lordships 
of the Privy Council in Mahomed Kala Mea 
v. Harperink (3) that in sales under the 
direction of the Court it was incumbent on 
the Court to be scrupulous in the extreme 
and very careful to see that no taint or 
touch of fraud or deceit or misrepresentation 
was found in the conduct of its ministers, 
In the case before them they set aside the 
sale on that very ground. Iam of opinion 
that it was due to the mistake of the 
Court that the incumbrance in favour of 
the plaintiff was not notified at the time of 
the execution sale and that the plaintiff can- 
not be held responsible for its concealment, 
If the plaintiff did not conceal anything and 
if the auction-purchaser is to be presumed 
in law to be aware of the mortgage-deed 
in the plaintiffs favour, there would, there- 
fore, be no room for the plea of estoppel 
under the circumstances. 

Apart from this I am of opinion that, after 
the order of the 15th April, 1924, had been 
passed by the Execution Court in the pre- 
sence of the auction-puchaser, it was no 
“more open to her to plead that the mort- 
gage in favour of the plaintiff could not be 
enforced. On that date the position of the 
parties was thus: The plaintiff asked the 
Court to set aside the sale on the ground of 
a clear dereliction of duty on the part of the 
officer of the Court, and in the ordinary 
course the sale ought to have been set aside. 
The defendant-respondent was represented 
in Court through a Pleader who resisted the 
application and urged that the sale should 
not be set aside, The Court thereupon 
passed the order refusing to set. aside the 
sale and declaring that the mortgage in 
favour of the plaintiff would be binding on 
the auction-purchaser. After this order it 
appears to me that it is no more open to 
the auction-purchaser to plead that he is 
not bound by the mortgage in favour of the 
plaintiff. She is,in my opinion, estopped from 
taking up that plea. I, therefore, hold that 
there is no bar by estoppel or otherwise in 
the way of the plaintiff to claim the money 
due to him under the mortgage-deed in 
suit. 

I now turn to determine the amount of 
mortgage-money for which a decree should 


(3) 1 Ind. Cas. 122; a C. 323 at p. 334; 13 0. W. 
N. 249; 6 A. L.J 34; 5 M. L. T. 126; 9 0. L. J. 
165; 1i Bom. L. R. 227; 19 M. L, J. 115; Wi A. 32 
(P 
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be passed in favour ofthe plaintif. The 
Courts below have not determined this 
point and two courses are open to me to 
follow, either to remand the case to the 
lower Appellate Court for a finding on that 
point or to decide the point myself. Ihave 
full power to decide the point myself under 
the provisions of s..103 of the C. P. O. (Act 
V of. 1908). I, therefore, Adopt the latter 
course. All the material necessary for the 
determination of the point is before me. 
The plaintiff claimed three’ items besides 
the amount of mortgage-money due to him 
under the mortgage-deed. One item is a 
sum of Rs. 100 for cost of repairs effected 
by him; another of Rs. 23 conststing of 
Rs. 17 for house-tax, and Rs. 6 for rent of 
land, and the third is of Rs.-162 on account 
of the house-rent. No evidence was produc- 
ed in the Trial Court to prove that the 
second and the third items were due to the 
plaintiff, nor is there any provision in the 
mortgage-deed for the payment of such as 
these items at the time of redemption. 
Evidence was.. however, given in respect 
of item No, 1. Two-witnesses were examin- 
ed by the plaintiff to prove the costs of 
repairs. Oneofthem is Habib (P. W. D. 
No. 2) and the other is Kallu (P. W. D. 


No. 3). The first witness Habib said in his 


examination-in-chief that the plaintiff had 
given a contract for the repairs of the 
house for Rs. 75 or Rs. 100 about 8 or 10 
years ago because the house had fallen down 
in the rains, but in cross-examination he 
stated that he could not say to which house 
this contract for repairs related. His evi- 
dence, therefore, proves nothing. The second 
witness Kallu stated that a contract for 
repairs was given by the plaintiff to one 
Jiya Lal for Rs, 100, but he stated further 
that it might befor more or less and he 
was not sure about the theka money. He 
admitted in cross-examination that the 
agreement for the contract of repairs was 
not settled in his presence. It is, therefore; 
clear from the above evidence that the 
plaintiff has failed to establish the actual 
amount which he spent on the repairs of the 
house and under those circumstances it is 
impossible for this Court to award him any 
sum on that account. The result is that 
tlre plaintiff is only entitled to get a decree 
for a sum of Rs. 200 which is due to him 
under the mortgage of 4th May, 1911. 


I, therefore, allow the appeal, set aside’ 


the decrees of the Courts below, and pass a 


decree in favour of the plaintiff for a sum 


“well as the Suits Valuation Act. 
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of Rs. 200 with proportionate costs in all 
the three Courts. The defendant No. 2is 
given six months’ time from this date for 
payment of the money due. If the defendant 
No. 2 fails to pay the amount the mortgage 
‘will stand foreclosed. A decree under Q. 
XXXIV, r. 2 will be prepared. 

R. L. -© , Appeal allowed, 


LAHORE HIGH COURT. 
| SEGOND CIvIL APPEAL No. 1412 or 1925, 
January 4, 1926. 
Present:—Mr. Justice Broadway. 
LABHU RAM—PLAINTIFF—ÅPPELLANT 
versus 
MOHAMMAD DIN AND anoTHER— 


DsrgnDANTS— RESPONDENTS. 

Limitation Act (IX of 1908), s. 5—Haxtension of 
time—Mistake of Counsel, whether sufficient cause— 
Due care and attention of Counsel, meaning of. 

Whether the mistake of a Pleader is a sufficient 
cause for extension of time under s. 5, Limitation Act, 
is a question which depends upon the peculiar cir- 
cumstances of each case. [p. 877, col. 1.] 

Where the mistake on the part of the Counsel is 
not due to ignorance but is due to want of due care 
and attention, it cannot afford a ground for extending 
time. [ibid.]; 

Where a suit in its initial stage is deliberately 
undervalued with a view to minimise the cost of 
litigation, in consequence of which an appeal is filed 
to wrong Court, the mistake must be attributed to 


- want of due care and attention. [ibid.] 


Second appeal from a decree of the Dis- 
trict Judge, Sialkot, dated the 18th March 
1925, affirming that of the Subordinate 
Judge, Fourth Class, Pasrur, District 
Sialkot, dated the 7th May 1923. 

Lala Badri Nath, for the Appellant. 

Messrs. Shamair Chand and Sagar Chand, 
for the Respondents. f 

JUDGMENT.—This second appeal has 
arisen in the following circumstances. On 

the 14th of March 1921 the plaintiff Labhu 


Ram instituted a suit against Muhammad . 


Din and others asking for an injunction 
directing them not to interfere with him 
in the building of a wall which he proposed 
to erect. He valued the suit for purposes 
of Court-fee at Rs.5 and for purposes of 
jurisdiction at Rs. 100, thus contravening 
the provisions of the Court Fees Act as 
On the 
7th of May 1923 the suit was dismissed. 
He, thereupon, preferred an appeal on.the 
4th of June 1923 in the Court of the. Senior 
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Subordinate Judge. That appeal was de- 
cided against him on the 16th of July 
1923. He then appears to have come fo 
Lahore and to have here engaged Counsel 
practising in this Court. The result of 
this engagement was that a second appeal’ 
was filed against the appellate order of 
the Senior Subordinate’ Judge in which 
the jurisdiction of the Subordinate Judge 
to hear the appeal was challenged on the 
ground that the suit had been wrongly 
valued. This plea was given effect to by 
Mr. Justice Martineau who directed, on the 
14th of February, 1924, that the appeal 
should be returned to the plaintiff by the 
Senior Subordinate Judge for presentation 
in the proper Court. It appears further 
that the appeal was returned to the plaint- 
iff on the llth of April 1924 and he at 
once took it across and presented it in the 
Court of the District Judge. ` 
When the appeal came up for hearing in 
due course the learned District Judge came 
to the conclusion that the appeal to him 
was barred by time and. that no sufficient 
cause had been made out which would 
justify the extension of the period of limita- 
mon under s. of the Indian Limitation 
ct. : 
The appeal was dismissed and the plaint- 
iff has now come up to this Courtin second 
appeal through Mr. Badri Nath and it has 
been contended before me that the view 
taken by the learned District Judge was 
erroneous and that although the order 
passed by him was not illegal, it should 
be reversed asthe dictates of equity de- 
manded thats. 5 of the Indian Limitation 
Act should have been given effect to and 
the period of limitation extended. The 
reason for the extension appears to be, in 
view of Mr. Badri Nath, that the poor and 
unfortunate litigant was compelled to con- 
sult: practitioners practising not in the 
High Court but in the Muffasil, and it was 
suggested that these practitioners are hope- 
lessly ignorant persons without any libraries 
or any means of access to libraries and 
that, therefore, their knowledge of law was 
negligible and any mistake made by. them 
should be: condoned. I am afraid I am 
wholly unable to endorse Mr, Badri Nath’s 
view of the Muffasil bar as from my experi- 
ence they are far from the incompetent 
poe that MreBadri Nath alleges them 
to be. 
My attention’ has been drawn to various 
authorities of this and other Courts where 


[93 I. ©. 1926] 
a mistake on the part of Counsel has been 
recognised as sufficient cause for the exten- 
sion of time under s.5. Mr. Shamair Chand 
has also drawn my attention to other author- 
ities on the same point in which in those 
cases it was not considered proper to recog- 
nise mistakes made by Counsel as warrant- 
ing the application of s. 5 as now suggested. 
In this connection I would draw particular 
attention to the remarks in Resal Singh v. 
Shadi (1) where it is said: ‘There are con- 
flicting authorities on the subject, and each 
case must depend on its own peculiar cir- 
cumstances.” What I have to determine, 
therefore, in the present instance is whe- 
ther the circumstances in which the appeal 
came to be filed inthe wrong Court are such 
‘as could really be excusable. Now it is 
perfectly clear that the mistake that was 
made was made in the initial stages of the 
litigation. As I understand the judgment 
of the learned District Judge, .he appears 
to have thought that this mistake was a 
deliberate one made with a view to mini- 
mise the cost of the litigation in the initial 
Stages at any rate, as much as possible. As 
pointed out by Mr. Shamair Chand this 
class of suitis a very common one. 
junctions such as the one claimed here are 
constantly .sought for and, therefore, the 
most junior legal practitioner should be well 
up in the method of valuing such claims. 
It has not been contended before me that 

any doubt whatever exists’ as to the correct 
valuation of this suit. When, therefore, it 
is found that a mistake has been made by 
two Counsel there is the strongest possible 
reason for thinking that the mistake has 
been due, not just to ignorance on the part 
of the Counsel, but to want of that due 
care and attention which is necessary on 
the part of a legal practitioner when being 
consulted bya client. The circumstances 
of the present case do not appear tome to 
call for any interference on my part with 
the discretion exercised by the learned 
District Judge and I, therefore, dismiss the 
appeal with costs. 
R. L. Appeal dismissed. 


(1) 43 Ind. Cas. 317; 95 P. R. 1917; MAP, W, R. 
1917; 13 P, I. R. 1918, 
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MADRAS HIGH COURT. 
Crvit Revision Perrrion No. 1140 oF 1923, 
AND 
MISCELLANEOUS SECOND CIVIL APPEAL 
No. 140 or 1923. 
September 23, 1925. 
Present:— Justice Sir Charles Gordon 
Spencer, Kr., and Mr. Justice Madhavan 


Nair. 
C. R. SUBRAMANIA IY ER—PETITIONER 
versus 
Tar OFFICIAL RECEIVER, TANJORE 
AND ANOTHER—RESPONDENTS. 
Provincial Insolvency Act (V of 1920), ss. 20, 28, 29, 
51, 58—Interim Receiver, powers of—Court, whether 
bound to stay sale before adjudication—Court sale, 
after appointment of interim Receiver, validity of. 
Under s. 28 of the Provincial Insolvency Act vesting 


. of property in the Official Receiver only takes place 


upon adjudication and under s. 29 itis not till then 


‘that a Court in which proceedings are pending 


against the insolvent is bound to stay them under 
s. 92. [p. 878, col. 1.] 

The Receiver referred to in ss. 51and 52 of the 
Provincial Insolvency Act is not an interim Receiver 
but one appointed upon adjudication. [ibid.] 

An interim Receiver has under s. 20 of the Pro- 
vincial Insolvency Act only the powers of a Receiver 
appointed under the C. P. C., and he is not clothed 
even with those powers till he takes possession of the 
debtor's properties. [ibid.] 

Itis, therefore, open to& Court to refuse, under 
8. 52 of the Provincial Insolvency Act to stay a sale at 
the instance of an interim Receiver appointed under 
s. 20 of the Act and a Court sale held after such 
refusal is not invalid on that ground. [p. 878, cols. 14 
2. > 
J evenia Ashton v, Madhabmoni Dasi, 5 Ind. Cas. 
390; 11 C. L. J. 489; 14 O. W. N. 560, Kanjlal v. 


Manoo Bibi, 51 Ind. Cas. 394; 29 O.L, J. 424; 23 0." 


W.N. 952, Jagadish Chandra Deo v. Bhubaneswar 
Mitra, 76 Ind. Cas. 241; 27 0O. W. N. 38; 37 0. L. J. 
265; A. 1. R. 1923 Cal. 121 and Balla Bam v. Ram 
Labhaya Mal, 80 Ind. Cas. 509; 6 L. L. J. 232; A. L R. 
1925 Lah. 158, relied on. 
. Petition, under s. 115 of Act V of 1908, 
praying the High Oourt to revise a 
decree of the District Court of West Tan- 
jore at Tanjore, in A. S. No, 128 of 1921, pre- 
ferred against the order of the Court of the 
Subordinate Judge, Kumbakonam, dated 
the 27th November 1920 and made in E, 
A. No. 973 of 1920in O. 8. No. 63 of 1918. 

Appeal againstthe said decree of the Dis- 
trict Court, Tanjore, in the said Appeal 
Suit No. 128 of 1921. 

Mr. T. R. Ramachandra Iyer, for the 
Petitioner. . ` 

Messrs. T. M. Krishnaswami Tyer, C. A. 
Seshagiri Sastriar and 8S, Subrahmanya 
Iyer, for the Respondents. 

JUDGMENT.—We are asked to revise 


the order of the District Judge- of West. 


Tanjore (Mr, Viswanatha Bastri) setting 


drm 


ae 
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aside a sale held in execution ofa decree 
which had been confirmed by the Subordi- 
nate Judge of Kumbakonam. The sale was 
held .on September 30th, 1920. Seven days 
- previously on September 23rd, the first 
judgment-debtor who is the father of the 
other judgment*debtors presented an insoly- 
ency petition. An interim Receiver was 
appointed and he wrote and asked the 
Subordinate Judge to stop the sale. It 
was nevertheless held and confirmed by 
the Subordinate Judge on November 27th. 
An adjudication order in insolvency was 
made oh December 15th. A year later 
the adjudication was annulled by the Dis- 
trict Judge and the annulment was set 
aside by this Court on January 23rd, 1923. 


At the outset it will be well to clear the’ 
ground of two errors. The learned Dis- 


trict Judge states in his order that the 
adjudication took place on September 1920. 
The order which is before us is under the 
hand and seal of the Official Receiver of 
the Tanjore District and is dated Decem- 
ber 15th, 1920, Next the affidavits filed in 
support of the petition under O. XXI, r. 
90 to set aside the sale declare that the 
properties of the insolvent had become 
vested in the Official Receiver. Unders, 
28 of Act V of 1920 vesting only takes 
place upon adjudication and under s. 29 
it is not till then that a Court in which 


proceedings are pending against a debtor is - 


“bound to stay them. 

An interim Receiver has under s. 20 
only the powers of a Receiver appointed 
under the ©.’ P. ©. and he is not 
clothed even with those powers till he 
takes possession of the debtor's properties. 
This is clear from the section itself, 
Receiver appointed under the Code must 
obtain possession before the leave of the 
Court is required for disturbing his pos- 
session. Until he isactually in possession,.a 
creditor is not debarred from proceeding to 
execution [Vide Levenia Ashton v. Madhab- 
mani Dasi (1); Kanjlal v. Manoo Bibi (2)] 
and. Jagadish Chandra Deo v. Bhubaneswar 
Mitra (3).] 

The Receiver referred to in ss, 51 and 
52 is a Receiver appointed upon adjudi- 
cation.” The learned District Judge was of 
opinion that the Subordinate Judge ought 
to have stopped the sale as soonas he was 


- (1) 5 Ind. Cas, 390; 11 O. L. J. 489; 14 O. W. N. 560. 
(2) 51 Ind. Cas. 394;-29 O. L. J. 424; 230, W. N. 952. 
3) 76 Ind, Cas: 241; 27 ©. W, N, 38; 37 C. L, J. 265; 
ATR, 1923 Cal. 121, 
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informed about the appointment of the 
Official Receiver as interim Receiver. Al- 


though the writer of the letter of Septem- 
ber 28th happened to be the Official Re- 


ceiver of the Tanjore District, he was acting _ 


in the capacity of an interim Receiver, 
and, therefore, as he was rob in possession 
of the debtor’s properties, the SubJudge 
was not bound to stop the sale or to direct 
the property to be delivered to him under 
s. 52 (vide Balla Ram v. Ram Labhaya 
Mal (4).] After the sale had been completed 
there was no reason for setting it aside 
besides the suggestion that the price fetch- 
ed waslow. ‘The encumbrances on the 
properties were all set outin the remarks 
column of the sale proclamation. Instead 
of requiring evidence as to the value of 
the items sold, the learned Judge was 
guided by hearsay information as to the 
prices of laid prevailing in and near the 
town of Kumbakonam. It was not shown 
that any material irregularities were com- 
mitted in the publication or conduct of 
the sale or that anyone sustained substan- 
tial injury thereby. As regards the sale 
proceeds in Court, the Subordinate Judge 
has told the Receiver that he may make 
any application that he may be en- 
titled to make in respect of them. As the 
sale took place after the petition to be 
declared insolvent was presented, appli- 
cations for distribution of the assets will be 
dealt with under s. 51. 


As regards the son’s shares the learned 


District Judge observed that the Official 
Receiver can exercise the right of the in- 
solvent father to sell his son’s shares in 
immoveable property to pay antecedent 
debts. This view as tothe powers of an 
Official Receiver under the Provincial Insol- 
vency Act receives support from Langayya 
Chetty v. Theni Kachalia Madali (5), Nunna 
Brahmayya Setti v. Chidaraboyina (6), Kup- 
pusami Goundan v. Marimuthu Goundan (1) 
and Garapati Narasimudu v. Basava Sanka- 
ram (8) and is consistent with the acknow- 
ledged right of creditors to proceed against 
the son’s shares for the satisfaction of debts 
of a Hindu father that are neither illegal 
or immoral, and with the principle that 


269) 80 Ind. Cas. 509; 6 L. L. J. 232; A. I. R. 1925 Lah 


(5) 19 M. 74; 6 Ind. Dec, (N. s.) 757. 
(6) 26 M. 214. i 
(7) 82 Ind, Cas. 438; 47 M. L. J. 487; (1924) M. W. N. 
807; 20 L. W. 783; A. I. R. 1925 Mad. 52. 
(8) 85 Ind. Cas. 439; 47 M. L, J. 740; 20L, W., 946) 
Å L R. 1029 Mas, 249, am 
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“in the interests of the creditors the father's 
power of disposition of preperty for dis- 
charging antecedent debt should not be lost 
upon his being adjudicated insolvent, but 
should be:vested in the responsible official 
who is entrusted with the proportional dis- 
tribution of his estate and payment of his 
debts. 

A different view has been taken by a 
Bench of this Court as to the powers of 
an Official Assignee over the son's shares 
under the Presidency Towns Insolvency 
Act in Official Assignee of Madras v. Rama- 
chandra Aiyar (9) and by the Judicial 
Committee of the Privy Oouncil in Sat 
Narain v. Behari Lal (10) who had to con- 
strue the meaning of ss. 2 (c) and 52 (2) 
(b) of the Act, of which the latter section 
has no counter-part in the Provincial In- 
solvency Act, with which we are now con- 
cerned. Their Lordships expressed no 
opinion as to the correctness of Rangayya 
Chetty v. Theni Kachalla Mudali (5) and 
Nunna Brahmayya Setti v. Chidaraboyina 
(6) which, as they point out, are decisions 
under different Statutes. 

It may be that in the light of the Privy 
Council decision as to the powers exercis- 
able by an Official Assignee under the Presi- 
dency Towns Insolvency Act, the correctness 
of the decisions of this Court as to the 
powers of Official Receivers under the Pro- 
vincial Insolvency Act may some day re- 
quire re-consideration, but it is unnecessary 
‘to discuss the question further in the pre- 
sent case, because the learned District 


Judge was certainly mistaken in thinking 


that the powers of an Official Receiver 
whatever they may be under a correct 
interpretation of the sections of the Pro- 
vincial Insolvency Act, was possessed by 
an interim Receiver, in whom for want of 
an order ofadjudication, the property of 
the insolvent had not yet vested. 

The civil revision petition is allowed 
and the order of the Subordinate Judge 
is restored with costs of the petitioner in 
this Court including the printing of docu- 
ments which was done in civil miscel- 
laneous second appeal and in the District 
Court and the costs in Civil Miscellaneous 
Second Appeal No. 37 of 1922 in this Court 


(9) 68 are on 898; 46 M. 54; 16 L. W. 559; (1922 
M. W.N. 6 45M D. 7.69; 8. TR. 1928 Mad. 55. 


AL. JB LL, RIBA 1; 26P. L. R. 81: 97 Bom. 
L. R, 135; 21 L. W. 375; 1 L. 0. 500; 10. W. N, 916; 
6 L 1; 29'0. W. N. 797; 52 I A. 22 (È. O4. 
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and the District Court to be paid out of the 
insolvent’s estate. 

The Civil “Miscellaneous Second Appeal 
No. 140 of 1923 is dismissed as a second 
appeal will not lie by reason ofs. 104 (2), 
O. P. C. 

.v. 


N Petition allowed. 
H. 


Vv. 
N. Appeal dismissed. 


—_— 


RANGOON HIGH COURT, 
SPECIAL First CIVIL APPEAL No. 2 or 1924. 
January 13, 1925. 
Present:—Mr. Justice Heald and 
Mr. Justice Chari. 

AGASEE & Co., BY ITS PROPRIETOR. 

A. 5. AGASEE— APPELLANTS 
VETSUs 
T. TAJIMA & Co.—RESPONDENTS. 
Rangoon Rent Act (II of 1920), ss. 2 (e), 10 (5)— 
Tenant sub-letting premises, whether landlord—Suit 

to eject sub-tenant, maintainability of. 

A tenant who sub-lets the premises leased to him 
is a “landlord” within the meaning of s.2 (e) of the 
Rangoon Rent Act, as regards his sub-tenant and is 
not excluded from that category by cl. (5) of s. 10 of 
the Act. He can, therefore, eject the sub-tenant on 
the ground that the premises sub-leased are required 
by him for his own use. 


Special first appeal against a decree of 
the Small Cause Court, Rangoon, in C.R. 
No. 6943 of 1923. 

Mr. Patker, for the ‘Appellants. 

Mr. K.C. Bose, for the Respondents. 

JUDGMENT.-—This is an appeal 
against the judgment of the learned Judge 
of the Court of Small Causes. The facts 
of the case are as follows: The appellant 
Company were lessees of the house No. 217, 
Dalhousie Street. The respondents are ad- 
mittedly their sub-tenants in respect ofa 
room on the ground-floor of the house. 
The sub-tenancy was created by the appel- 
lants themselves and this is admitted: if 
the pleadings. The appellants gave notice 
to the respondents to give possession of 
the. room as it was required by themselves 
for their own use. Respondents refused to 
quit and appellants sued for ejectment 
and compensation foruse and occupation. 
The learned Judge dismissed the suit on 
the preliminary point. He held that bys 
virtue of s. 10,cl. (5) of the Rangoon Rent 
Act the appellants were debarred from 
ejecting the respondents. It seems neces- 
sary in the first place to makejclear what, 
in our opinion, is the meaning “of 8, 10, ch 
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(5) of the Rangoon Rent Act. The word 
“landlord” is defined in s. 2, cl. (c) as mean- 
ing “any person for the time being en- 
titled to receive rent in respect of any 
premises, whether on his own account or 
on account or on behalf or for the benefit 


of any other person...it includes a legal, 


representative, as defined in the C. P. ©. 
1908, and a tenant who sub-lets any pre- 
. mises and every person from time to time 
deriving title under a landlord.” It thus 
denotes the following class of persons:— 
(a) persons who have actually -leased out 
` the premises on their own behalf, that is, 
(i) owners who have leased out the pre- 
mises; (11) tenants who have let the pre- 
mises to sub-tenants; this latter clause is 
specifically mentioned to show that a tenant 
of premises is a landlord as regards his sub- 
tenant ; i é 
(b) persons who have let out the premises 
“on behalf of others, such as a trustee on 
behalf of a beneficiary, a guardian on be- 
half ofa minor or a lunatic, Receiver on 
behalf of the owners and the Official As- 
signee or Receiver on behalf of an insolv- 
ent; > 
(e) persons deriving title of the person 
who actually created the tenancy. This 
“would include (i) transferees inter vivos 
from an owner who has let the premises 
-before the transfer ; (ti) persons succeed- 
ing to such owner's estate by testamentary 
_or intestate succession, (iii) persons claim- 
ing ownership from such owner under a 
‘settlement; and (iv) other legal represent- 
atives of such an owner, 
Section 10 of the Rangoon Rent Act was 
enacted for the protection of tenants, but 
- one of these sub-sections enables a landlord 
who bona fide and reasonably requires the 
premises for certain purposes, to eject the 
tenant, Olause (5) ofs.10 is intended to 
restrict a number of landlords who could 
stake advantage of that section. Its object 
is to exclude from among landlords as 
‘defined by s. 2, acertain number of per- 
sons who would otherwise be entitled to 
„take advantage of the provisions of that 
section. It, therefore, enactsthat “forthe pur- 
poses of this section, notwithstanding any- 
thing contained in ‘cl. (c) ofs. Z, the term 
‘landlord’ shall not include any person who 
as become landlord otherwise than by 
a bona fide transfer thereof for value or 
by the devolution of the premises upon 
him under a testamentary disposition or 
intestacy, or a settlement made before thg 
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Ist day of April, 1918." This clause is 
not perhaps happily worded, as the sig- 
nificant words are, “who has become land- 
lord, otherwise than by a bona fide transfer, 
etc.” The wording in this section seems 
to be that where a person is nota land- 
lord by acontractual actof his own but 
has become a landlord within the meaning 
of s. 2 by operation of atransfer inter vivos, 
or by devolution, then; such a person shall 
not claim the advantage given by s. 10, 
unlesshe is, in the case of a transfer a 
bona fide transferee for value, and in the 
case of devolution, unless he becomes a land- 
lord by testamentary disposition or intestacy 
or by a settlement made before the lst day 
of April, 1918. . 

The learned Judge of the Small Cause 
Court seems to us to have fallen into error 
through overlooking the effect of the words 
“who has become owner.” These words 
do not, in our opinion, apply to any of 
the classes of landlords referred to in 
categories (a) and (b) mentioned above, 
since such persons are landlords by virtue 
of acontract made with them personally. 
They are landlordsfrom the beginning of 
the tenancy and by virtue of it and do not 
subsequently “become landlords.” The 
clauses seem to us to apply only to the 
classes of persons mentioned in category 
(c) and to limit those classes by excluding 
from them all transferees tnter vivos except -> 
bona fide transferees for value and trans- 
ferees under asettlement made after Ist 
of April, 1918. They also apparently in- 
clude the legal representatives of an owner 
who has himself created the tenancy 
though no reason for such exclusion is 
apparent, and possibly it was not intended. 
In the case before us, as it is admitted 
that the appellants themselves created the 
sub-tenancy, no question of appellants hav- 
ing become landlords either by transfer 
inter vivos or by devolution arises and cl. 
(5) of s. 10 of the Act seems to us to have 
no application to the case. We, therefore, 
set aside the judgment and decree of the 
lower Court and remand the case for 
trial on tne merits. The costs in this 
Court (Advocate’s fee to be two gold 
mohurs) will be costs in the suit and a 
certificate fora refund of the Court-fees 
paid on appeal wèll issue to appellants. 

Z. K, Case remanded, 
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BOMBAY HIGH COURT. 
CRIMINAL Appear No, 408 or 1925. 
December 16, 1925s 
Present:—Mr. Justice Marten aud 
Mr, Justice Madgavkar. 
KUTUBUDDINKHAN ASHRAFKHAN— 

ee AccusED 


VEYSUS 
_ EMPEROR—Opfosiiz PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 428 (2), 
587 (d)—Admission of improper ‘questions—Court’s 
duty to warn Jury—Charge, contents of—De novo 
trial, when should be had. 

lf improper questions have been admitted at a 
trial it is forthe Crown to show that their improper 
effect has been set right by the Court. Hither the 
Jury should be told at once to disregard the state- 
ment, or else the charge should contain a similar 
warning to them and they should be expressly told 
that they are not to consider the statement as involv- 
ing a contradiction or otherwise damaging the evi- 
dence of the witness. Jf the Judge is of opinion that 
it will be difficult for the Jury to do so and the evi- 
dence is material, it is preferable that there should be 
a new trial, [p. 881, col. 2; p. 882, col. 1.) 

Criminal appeal from convictions and 
Sentences passed by the Additional Ses- 
sions Judge, Poona. 

Mr. O'Gorman (with him Mr. P.. B. 
Shingne), for the Accused. 

Mr. S. S. Patkar, Government Pleader, 
-for the Crown. 


JUDGMENT. 

Marten, J.—In this case the learned 
Additional Sessions Judge of Poona agreed 
with the unanimous verdict of the Jury 
finding accused Nos. 1 and 3 guilty of 
forgery of a Will of one Shahjadi Begum, 
who died on the evening of May 9, 1925. 
There were other charges of extortion 
practised on Syed Husein, her maid (Ex. 2), 
and of misappropriation of certain monies. 
But on those two latter charges, the accus- 
ed were acquitted. 

Now the verdict of the Jury being unani- 
mous it is conceded that on appeal that 
verdict must stand, subject to well recognis- 
ed but limited principles on which such 
verdict can be upset. 

It is conceded by Counsel for the accused 
in his candid and telling speech that the 
summing up of the learned Judge was a 
fair one so far as it went. The only cri- 
ticism passed upon it was one really of 
omission in some two or three points. 
Only one of these points appears to us to 
have any substance in it and iteis more 
perhaps a point of mis-reception of evidence 
’ than any mere defect in the summing up. 
This point occurs in the evidence of the 
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writer of the alleged document. He is 
Ex. 31. He was called by the defence, and 
in his cross-examination the Pleader for the 
prosecution wrongly sought to contradict 
the witness by putting to him certain state- 
ments he had previously made to the Police. 
That may have been justifiable under the 
old law, but itis not justifiable under the 
present law. These statements will be 
found at page 63 of the appeal paper-book. 
The first statement was with reference to 
the deed of gift, Ex. 16. Its purport was to 
contradict what the witness had just said in 
the Sessions Court, namely, that he could 
hear what the testatrix Shabjadi was saying 
whereas in his statement to the Police he 
had said he was not able to hear properly 
all that she was saying. Some few sen- 
tences further on another statement that he 
had made to ‘the Police was put to him, 
namely, that the contents of the Will were 
dictated to him by the complainant, who 
was consulting Bai (the testatrix) about it, 
It does not appear from the Judge’s notes 
that any objection was taken to these 
Police statements up tothat point, but we 
have looked at the vernacular notes and 
those show that the Pleader for the accused 
objected to the latter statement and that 
the learned Judge upheld the objection, 
Consequently no more questions appear to 
have been asked. Accordingly we are 
left with this rather curious situation, viz., 
the second statement made to the Police 
about the dictation of the Will, but we have 
no other answers to show whether at the 
trial the witness did or did not allege that 
the Will was dictated to him by the com- 
plainant. 

At the foot of his evidence in the Judge's 
notes it is stated that at the time of giving 
the charge tothe Jury, these answers as to 
the statements made tothe Police were not 
referred to, as the Public Prosecutor has 
conceded that according to the amended 
s. 162 ofthe Or. P. O., he should not have 
put any questions on the matter to the 
witness. It is clear, therefore, that in his 
charge the learned Judgenever warned the 
Jury that they must disregard these state- 
ments, which had been improperly asked 
and admitted. We are asked by the Govern- 
ment Pleader to assume. that the learned 
Judge must have given sme such warning 
elsewhere. But that seems to me to be the 
reverse of the true position. If improper ~ 
questions have been admitted at a trial 
it is for the Crown to show that their 
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improper effect has been set right by the 
Court. Either the Jury should betold at 
once to disregard the statement, or else 
the charge should contain a similar warn- 
ing to them and they should be expressly 
told that they are notto consider the state- 
ment as involving a, contradiction or other- 
wise damaging the evidence of the witness. 
In the present case; the witness was an 
important one, he being the writer of the 
alleged forged document. 

Assuming then a mistake was made in 
admitting the statements, did it amountin 
effect to a miscarriage of justice, or, was 
it otherwise such as would entitle us toset 
aside the verdict in the present case? The 
material sections are 423 (2) and 537 (d) of 
the Or. P.C. Theformer sub-section pro- 
vides :— 

“Nothing herein contained shall autho- 
rizethe Court toalter or reverse the verdict 
of a Jury, unless it isofopinion that such 
verdict is erroneous owing to a misdirection 
by the Judge, or to a misunderstanding 
on the part of the Jury of the law as laid 
down by him.” 

Section 537 (d) provides :— 

“Subject to the provisions hereinbefore 
contained, no finding, sentence or order 
passed by a Court of competent jurisdiction 
shall be reversed or altered under Ch. 
XXVII or on appeal or revision on 
account,— - . 

(d) of any misdirection in any charge to 
a Jury unless such error, omission, irre- 
gularity, or misdirection has in fact 
occasioned a failure of justice.” 

And the Explanation provides :— 

“In determining whether any error, 
omission or irregularity in any proceeding 
under this Code has occasioned a failure of 
justice, the Court shall have regard to the 
fact whether the objection could and should 
have been raised at an earlier stage in the 
proceeding.” 

Dealing first with that Haplanation-it is 
said that objection could and should have 
been taken earlier. That may apply to the 
first Police statement, but it hardly applies 
to the second one, because the vernacular 
notes show that immediately the question 
was answered, objection was taken. On 
the other hand, one must bear in mind 
. that this point was not taken in the memo- 
randum of appeal, and accordingly it 
would seem’a fair deduction that it can 
hardly have operated at the time in the 
. Finds of the legal advisers of the accused 
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as causing a miscarriage of justice if they 
do not even mention it in the memorandum 
of appeal. «I do not overlook the fact that 
Counsel for the accused has told us that 
the depositions were not before the drafts- 
man of the memorandum of appcal, but so 
important.a point could hardly have escap- 
ed the notice of the legal advisers in the 
Court below and should have been com- 
municated to those drafting any application 
in this High Court, ifit had been consider- 
ed there was any substance in it. I do rot 
mean that this by any means concludes the 
matter. It is only one element to be taken 
into -consideration in determining, as a 
matter of common sense, whether this was 
really a serious objection. 

Now, as I have already pointed out, as 
regards the Will the effect of this second 
Police statement hardly causes any con- 
tradiction of the witness, because substantial- 
ly we are left only with this that he had 
told the Policethat the contents were dictated 
by the complainant, who was consulting the 
testatrix aboutit. The previous statement 
in examination-in-chief that the witness ` 


-wrote out the Willat the “instance” of 


Shahjadi the testatrix appears to coincide 
with the vernacular notes. It is pointed 
out to us that the learned Judge's charge at 
page 91 stated thatthe Will was prepared 
according to the dictation of the accused 
and that he nowhere suggested to tha 
Jury that the witness had’told one story at 
one time and another at another, 

As regards the deed of gift it may ba 
that the Jury remembered what the witness 
had said and that there was an inconsist- . 
ency between his statements in the witness- 
box and to the Police, But, weighing the 
circumstances asa whole, we donot think it 
can be said that this was sufficient to cause 
a miscarriage of justice, and that it must 
or might have influenced the minds of the 
Jury in arriving at their verdict of guilty. 
In other words we cannot say that the 
wrongful admission. of this evidence was 
such a mistake in point of law as to vitiate 
the subsequent proceedings. 

As to thisI recognise the difficulty in 
Jury cases of inadmissible evidence being 
accepted, It may in certain cases be the 
duty ofthe Presiding Judge to discharge 
the Jury and begin the case de novo. For 
instance, if fhe prosteution had asked ecme 
improper question which resulted in a 
previous conviction of a pereon being. 
elicited this might well cause such an 
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unfortunate impression in the minds of the 
Jury that it would be only fair to havea 
re-trial. In other cases the Judge would be 
well advised to warn the Jury at once that 
they must disregard entirely some answer 
that has slipped out from a witness or 
something that is not evidence, And, I 
think, it will be Usually found that ifit is 
put clearly to the Jury, they will accept the 
Judge’s direction on the point. Itis really 
a matter of discretion in each case as to how 
fara mistake that has been made can be 
remedied. 

In the present case, speaking for myself, I 
do not approve of the course actually taken, 
viz, to say nothing at all. No doubt a 
warning that they must disregard a par- 
ticular statement would bring back to their 
minds a statement which perhaps they 
might have forgotten. But, I think, it 
unsafe to rely on the latter contingency as 
regards all the Jury. After giving then my 
best consideration to the matter, I do not 

. think that the mistake the prosecution made 
is sufficiently serious as to necessitate a 
new trial, 

There are two other points which I may 
deal with shortly. It was said that the 
Judge should have told the Jury that the 
Doctor, who was an independent witness, 

` has stated that preparations for a Will were 
being made in the open yard, viz., the 
verandah, and that Ibrahim had said that 
his father-in-law was making preparations 
fora Will. But after all these are matters 
of omission in the Judge’s summing up and 

_ to my mind they are‘not such omissions as 
would in any way vitiate a summing up, 
“which otherwise taken as a whole is a fair 
and accurate summing up of the case for 
and against the accused. 

Then it was said that an application made 
by the defence at the close of the prosecu- 
tion evidence to have certain documents 
produced in a previous suit to show the 
strained relations between Lalkhan and 
the deceased ought to have been allowed. 
But it was in the discretion of the learned 

_ Judge to admit the documents at that late 
stage of the case. No injury was in fact 
done to the accused because the Judge 
expressly told the Jury in para, 6 that the 
deceased’s relations with Lalkhan were 
strained and that she might have well 
ignored his claims, when making the Will. 
Counsel did say that these documents 
would also have abearing on the relation- 
shin between accused "No, 1 and the 
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deceased, which he put forward. But as to 
that the learned Judge did admit another - 
document, viz., the deposition of accused 
No. 1 in another Court for that very reason. 
If then these other documents also had 
some bearing on the same point then pre- 
sumably he would have allowed them to be 


‘produced. Either then the documents did 


not have that effect, or else there was some 
misapprehension owing to the way in which 
the matter was placed before him by the 
Pleader for the accused. In any event this 
seems to me to be one of those small points 
of criticism which are almost inseparable 
from the trial of a substantial case such as 
the present one, 

I need not, I think, refer to the authori- 
ties, Fakira Appay v. Emperor (1) and 
Channing Arnold v. Emperor (2), which 
were cited as laying down the general 
principles governing charges to a Jury. No 
doubt, if there are serious omissions in a 
charge, this may amount to a misdirection 
and result in the judgmentand the verdict 
being set aside. But, inmy opinion, that 
is not the case here. | i 

We, accordingly, hold that the appeal 
must be dismissed. As regards the sen- 
tence that has been passed we should have 
been glad to reduce the sentence on accus~ 
ed No. 1 having regard to his age and past 
record. But the crime which he has been 
found guilty of appears to us to þe so seri- 
ous and to havebeen of such:a bad character 
that we do not think we should be justified 
interfering with the: discretion which the 
learned Judge exercised. There is one 
matter I wish toadd. We will direct Exs, 
16 and 3 to be re-translated. They are 
two of the most important documents in the 
case, namely, the alleged forged deed of 
gift and the alleged forged Will. It is re- 
grettable that the translations sent up to 


-us are so defective that any body reading 


them carefully and comparing them with 
the Judge’s summing up would realise 
that either the translations or else the learn- 
ed Judge's summing up was incorrect, On 
looking at the originals we find that the 
learned Judge’s summing up is correct and 
the paper-book translations are wrong. We 


(1) 33 Ind. Cas. 309; 17 Bom. Is. R. 1059; 40 B. 220; 
17 Cr, L. J. 133, 


(2) 23 Ind. Cas, 661; 41 C. 1023; 18 ©. W. N. 785; 26 ue # 


M. L. J. 621; 15 Cr. L. J. 309; 1 L. W. 461; 7 Bur. L. 
T.1367; (1914) M. W. N. 5€6;16 M. L.T. 79; 12 A. L. 
J. 1042; 29 O. L. J. 161; 16 Bom. L. R. 544; 8 L. B. R. 
16; 41 I. A. 149; (1914) A.C. 644; &3 L. J.P, O, 399p. 
111 L, T. 824; 30 T.L. R. 462 (P. C.) 
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- hope that the learned Judge will give such 


directions as will ensure in future that the 
translations of the more important docu- 
ments in the case are reasonably accurate. 

Madgavkear, J.—1l only desire to add 
that before a Jury or Assessors, the Judge 
Should invarjably in the course cf the 
charge, expressly direct the Jury or Assessors 
to dismiss entirely from their minds any 


‘evidence which might have been wrongly 


admitted; andif the Judge is of opinion 
that it will be difficult for the Jury to do so 
and the evidence is material, itis preferable 


that there should be a new trial before 


another Jury or other Assessors. 
RL, Appeal dismissed. 
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PATNA HIGH COURT. 
Derartu RerexEnce No. 7 or 1925 
WITH 
CRIMINAL APPEAL No. 101 oF 1925. 
June 26, 1925. 
Present :—Justice Sir B. K. Mullick, KT., 


“Acting Chief Justice, and Justice Sir Jwala 


Prasad, Kr. 
JAGWA DHANUK AND OTHERS— 
AcCUSED— APPELLANTS 
; versus : 
EMPEROR—Opposirs Party. 

Criminal Procedure Code (Act V of 1898), ss. 161, 
162, 360— Evidence Act (I of 1872), se. 27, 28, 80, 54, 
114, 157—Statements of accused and witnesses before 
Police, admissibility of—Bad character of accused, ad- 
missibility of—Deposition read over by deponent him- 
self, effect of—Approver's statement— Corroboration. . 
The main object of the alteration in ss. 161, 162, 
Or. P. O., is to prohibit the use of the statements of 
prosecution witnesses as corroboration under s. 157, 
Evidence Act, and the general provisions of law with 
regard to admissibility of statements made by the 
accused like other admissions do not seem to be 


. affected. Therefore, while statements made by wit- 


nesses during Police investigation, except for certain 
limited purposes, have been entirely excluded, the 
statements of the accused provided they do not amount 
es amis are still admissible in law. [p. 890, 
col. 1. 

Although evidence of bad character cannot be given 
for the purpose of showing that the accused were of 
such a disposition that they were likely to commit the 
crime charged, the prohibition does not in any way 
affect evidence which is required to prove a motive 
Zor ST crime or which is otherwise relevant. [p. 887, 
col. 2. 

Emperor v. Panchu Das, 58 Ind, Cas, 929; 47 C. 671; 
24 C. W. N. 501; 31 C. L. J.402; 21 Cr. L, J. 849 and 
Emperor v. Sher Mahomed, 15 Ind. Cas. 67; 46 B. 958; 
25, Pom. L. R. 214; A.I. R. 1923 Bom. 71; 24 Cr. L. 
d. 887, referred to. 

Where a Magistrate produced to prove a confession 
recorded by him reads over his deposition and does 
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not have it read over to him in the hearing of the 
accused, the deposition is still a legal piece of evi- 
dence. [p. 898, col. 2.] 

It is not sufficient that an approver should be 
corroborated with regard to the actual commission of 
the crime itself but heshould also be corroborated 
in material points as to the part played by his acccm- 
plices. The question of necessary quantum’ of 
corroboration depends upon the view which the 
Court takes ofthe approver's eharacter and -of his 
general demeanour in the witness-box. [p. 968, col. 2.] 


Death Reference with criminal appeal 
from a decision of the Sessions Judge, 
Monghyr, dated the 4th June, 1925. 


JUDGMENT. 

Mullick, A. ©. d.—The appellant 
Bhaghambar Rout alias Bhagwa is the 
father of the appellant Jagwa Dhanuk. Itis 
alleged that these twoappellants with the 
third appellant Rama Rout murdered a 
shop-keeper and morey-lender named . 
Ramdhanion the night of Thursday, the 12th 
February 1925. Ramdhani’s home was in 
Mouza Dariapur buthe had ashop at Gangto 
which is about three miles off by road. 
About 3 a. M.on the morning of Friday, the 
13th February, Ramdhani left his shop 
telling his brother Gobind aged 16 that he 
would be back aboutl0 a.m. He was not 
seen again but his body was found in course 
of the day at a cremation ground at which 
there isa temple of Mahadeo and which 
lies in ajungle on ahill about four miles 
from Gangta. It wasobvjous that he had 
been murdered and information was given 
about 6. P. m. by Nasir Khan, chowkidar, to 
the Sub-Inspector of, the Kharagpur Police 
Station. The Sub-Inspector arrived at the 
place of occurrence on the morning of the 
14th. In consequence of certain information 
obtained from a zemindar named Babu 
Sailendra Nath Kar, who was spoken of in 
the trial as Sailu Babu, suspicion fell upon 
one Dallo Kumbhar., 

On the 16th February, Dallo was placed 
before the Superintendent of Police who had 
come to direct the investigation. Itis said 
that he then made a statement the contents 
of which are not in evidence. On the 18th 
Dallo made afull statement in the nature 
of a confession to the Investigating Sub- 
Inspector Satya Kinkar Mukherji. He took 
the Sub-Inspector immediately afterwards 
to the cremation ground and showed him 
the way byewhich the deceased went with 
the three appellantsand himself from the 
house of Ramu at Lauriya to the cremation 
ground. Dallo pointed out the marks made 
by the iron shod heels of the deceased's 
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shoes in a wet barley field belonging to one 
Bansi Raut. According to-Dallo, the appel- 
lauts were habitual thieves who: disposed 
of their stolen property through the deceas- 
ed and on the night in question Ram- 
“dhani had been decoyed by the appellants 
from his shop ona promise by the appel- 
lants that they would give him a consider- 
able. quantity of gold and silver. Dallo 
pointed out to the Sub-Inspector two hollows 
‘in the ground where the stolen property 
was said to have been concealed. He states 
that at the firat place which is near a place 
marked onthe Sub-Inspector’s map as the 
Surdun Bandh, no property was found and 
that, therefore, one of the appellants said 
that it had probably been removed by the 
other members of the gangand that it would 
be necessary to goto the Mahadeo temple 
and to searchthe tank on the hill. The 
deceased was then taken to the tank and 
there he was attacked by Jagwa with a 
sindh katti (a piece of iron used by Indian 
burglars) by Bhagwa with a knife and by 
Ramu witha Santoli pharsa. Ramdhani 
was killedinstantly andasum of Rs. 84, 
which was found on his person, was taken 
by Bhagwa. Thereafter Ramu took the 
handle off the head of the pharsa by knock- 
ing it against a stone and threw it away. 
Dallo pointed out the jungle into which the 
` handle had been thrown and the evidence 
is that there the handle was found. Dallo 
also pointed out the place on the hill where 
Bhagwa gave Rs. 25 out of the Rs. 8: to 
Ramu. Hehimself was offered Rs. 5 which 
he refused on the ground that it was insuffi- 
cient. Then a quarrel arose and theappel- 
lants prepared to assault him. He then ran 
away and he pointed out to the Sub-In- 
spector the route along which he returned. 
After the discovery of the above facts 
from the confession of Dallo, the Sub- 
Inspector arrested Dallo and the appellants. 
On the same day he searched the houses of 
the appellants and found hidden away in 
an earthen pitcher in the house occupied by 
Bhagwa and Jagwa and by Naku, the 
brother of Bhagwa, a knife which was identi- 
fied by Dallo as the weapon with which 
Bhagwa had inflicted the wound on the left 
side of Ramdhani's head. In the Commit- 
ting Magistrate's Court Bhagwa admitted 
the ownership of this knifg but*in the 
Sessions Court he denied it. I do not think 
there can be any doubt that the knife was 
found in his houseand that it belongs to 
him. A short.iron weapon which might 
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be ordinarily used for making holes in mud 
walls was also found in the same house; but 
Dallo says that this was not the sindh katti 
with which Bhagwa was armed, The pharsa, 
which Ramu is alleged to have used, has 


mot been found nor has the sindh katti alleg- 


ed to have been used by Jagwa. 

The post mortem examinatien on the body 
of Ramdhani was made on the 15th Feb- 
ruary and it was then discovered that there 
were two wounds on the head which had 
been caused by a sharp instrument : (1) an 
incised wound 2} inches long by $ inch 
down to the bone behind the right ear and 
(2) a punctured wound 3 inch by § iach by 
l inch deep in the left temporal region 
above the left ear. The Police had appa- 
rently assumed that the wound on the right 
side of the head had gone right through to 
the other side, but the post mortem ‘report 
shows that there were two separate wounds 
and that they were probably made by differ- 
ent kinds of weapons, the first a sharp 
cutting weapon and the second by a sharp 
pointed weapon. Theskullat the back of 
head was extensively fractured and it was 
obvious that the head had been severely 
battered with a heavy blunt weapon. 


The post mortem report is sought by the 
prosecution to be used as corroboration of 
Dallo's statement. It is urged that after 
his arrest on the 18th February Dallo was 
taken to Monghyr where he was kept in 
prison and that on the 26th he repeated his 
confession .before Rai Krishna Bahadur, 
Deputy Magistrate, which was recorded 
under the provisions of s. 164 of the Cr. 


Itis suggested that Dallo had no know- 
ledge of the post mortem report and that 
the striking agreement between his account 
and the post mortem report in contrast with 
the original Police view is strong corrobora- 
tion of the truth of his statement. 


When placed upon their trial the appel- 
lants pleaded not guilty and alleged that 
a false case had been instituted against 
them by Saila Babu who was the master of 
Dallo and had enmity with the zemindar of 
the appellants. | 

The four Assessors at, the trial were 
unanimously of opinion that the appellants 
were guilty and the Sessions Judge of 
Monghyr agreeing with them has found the 
appellants guilty of an offence under s. 302 
of the Indian Penal Code and sentenced 


them to death. 


a” 


“Sama 0f which he got nothing. 
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The case turns upon the evidence of the 
approver Dallo. He was offered a pardon on 
the 19th March and he was examined as- a 
witness for the prosecution in the Court of 
the Committing Magistrate. There is no 


inconsistency between his confession-of the . 


26th February, his deposition before the 
Committing Magistrate on the 19th. March 
and his deposition in the Sessions Court. 
He states in his deposition in the Commit- 
ting Magistrate's Court that he was produc- 
ed before a hakim who asked him if he had 
committed the murder with his own hands 
and as he denied it and began to relate the 
story which he is now telling the hakim 
declined to write and sent him away, This 
obviously refers to the Superintendent of 
Police before whom Dallo appeared on the 
16th February. The Sub-Inspector tells us 
that on that date he made short notes of 
what Dallo stated but the notes have not 
been proved. 

According to Dallo’s evidence his associa- 
tion with the appellants commenced some- 


time about the middle ofthe year 1924.. 


He had been borrowing money from a thief 
named Shyamlal Kahar who, in June 1924, 
advised him to associate with Jagwaif he 
wanted money. He states that in consequ- 
ence of this he went with Jagwa and three 
others to the house of a Kunjra in Mouza 
Karikle and that Bhagwa burgled the house 
and brought out three bundles while he and 
the remainder of the party stood outside. 
Evidence has been given by Titu Kunjra 
that on the 1st November 1924, He reported 
a burglaryat his house, 

A point has been sought to be made by 
the learned Counsel for the appellants as 
- to the discrepancy regarding the time of 
the burglary. Dallo says that it was about 
mid-night, but the First Information Report 
shows that it was about 44. 3. The informa- 
tion recorded is not very clear and it would 
seem that the intention of the informant was 
to say that the burglary was discovered at 
4 A.M. when the women of the house woke 


up. 

According to Dallo, Jagwa would give 
him nothing out of the proceeds of this 
burglary. He also deposes to hearing about 
another burglary committed by Bhagwa and 
his gang in the District of Bhagalpur out 
He states that he 
was constantly asking Jagwa for hisshare 
but without success; and about January 
1925, Jagwa informed him that he would be 
paid out of a burglary which it was con- 
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templated to commit at the house of one 
Basdeo. Basdeo, however, had previously 
helped Dallo with small sums of money. 
Dallo partly through pique and partly out 
of gratitude gave warning to Basdeo and 
Basdeo removed his valuables from the house, 
This is corroborated by Basdeo’s evidence. 

With regard to Ramdhini, Dallo’s state- 
ment is that the first dealings which he 
saw between him and any of the appellants 
was two days after the burglary at Titu's . 
house when Ramdhani came to Jagwa and 
paid him a sum of Rs. 50; he also says that 
four or five dayslater he again came to Jag- 
wa’s house and paid him Rs. 25. Dallo states 
that after this in order to silence his im- . 
portunities Jagwa told him that Ramdhani 
owed him Rs. 5,000 or Rs. 6,000 on account 
of gold and silver made over to him and that 
when Ramdhani paid up, Dallo also would 
be duly paid; that he, Jagwa, Bhagwa and 
Ramv in the month of Kartick became ex- 
asperatedat Ramdhani's delay in settling and 
that they conspired together to kill him and 
that he spent the whole of one night in 
Ramu's house with the three appellants ' 
because Ramdhani was coming there with- 
money; but Ramdhani never came. 

Next, in Falgun, that is, in February, 
Dallo was again told by Bhagwa that Ram- 
dhani was-coming to Ramu’s house on the 


‘following Thursday. It was agreed that 


advantage should be taken of that visit to 
kill Ramdhani and accordihgly Dallo again 
went to Ramu's house. 

Now Titu reported his burglary on‘the 
lst November, 1924, 4nd so the conspiracy 
to which Dallo deposes must have been 
formed shortly afterwards. His suggestion 
is that the appellants were so dissatisfied at 
Ramdhani’s prevarications that they de- 
termined to make an end of him and so 
intended to get him to come to Ramu’s 
house and then to decoy him to a lonely 
place for the commission of the murder. ' 
The plan succeeded and Ramdhani came on. 
the 13th February and the three appellants 
and Dallo started off with him telling him 
that the stolen property for which he had 
come was near the Mahadeo temple, 

With regard to the various places pointed 
out by Dallo along the route, the corrobora- 
tion is not of much value because Dallo was 
a resident of the locality and the places 
were familiar “enough to him; but there is 
one place of evidenceto which some reference 
should be made. Dallo pointed out to 
the Sub-Inspector the marks of the heels 
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of Ramdhani's' shoes in Bansi Rout's field 
about two miles from Ramu’s house. Now, 
undoubtedly, two heel-marks were found 
and the Sub-Inspector states that they 
fitted Ramdhani’s shoes exactly. _ Unfor- 
tunately the casts which he dug up were 
damaged while in the custody of ‘the Com- 
mitling Magistrate and the Sessions Judge 
and thé Assessors were not able to satisfy 
themselves as to the correctness of the 
Sub-Inspector’s conclusion. It is curious 
that no heel-marks were found in the bed 
of the rivalet which the party crossed and 
which is immediately to the east of the 
barley field; but that may be because it is 
sometimes the practice of people in this 
‘country to take off-their shoes when they 
come to a river. 

The learned Government Advocate, how- 
ever, before u3 has declined to place any 
reliance upon the identity of the foot-prints, 
because the evidence shows that the route 
taken by Ramdhani is ordinarily taken by 
people who go from Lauriya to the cre- 
mation ground and that the precise number 
of foot-prints were not noted down by the 
Investigating Sub-Inspector. But the find- 
ing of the handle of the pharsa is undoubt- 
edly good corroboration of Dollo’s story; 
and if it is believed that he had no hand in 
himself putting the handle there, it cannot 
be doubted that he was one of those who 
took part in the murder of Ramdhani. 

The next piecè of corroboration of Dallo’s 
story with regard to his association with 
Shyamlaland Jagwa and Bhagwa is provid- 
ed by an information? given by a chowkidar 
to the Police on the 26th September, 1924. 
An entry appears inthe station diary to the 
effect that Jagwa, Bhagwa and Shyamlal, 
who were notorious bad characters, were 
associating together. This corroborates 
Dallo’s statement that he was told by Shyam- 
lal to take the help of Jagwa if he wanted 
to make money. 

Next there is the statement of Ramdhani's 
brother Gobind and of Khem Lal Lohar 
who prove that Ramdhani left his home at 
3 a. M.on the morning of the 13th February. 
There is no reason whatsoever for distrust- 
ing this evidence. It is to be noted, 
however, that Khema states that Ramdhani 
was travelling from west to east. His 
direction would be from east to west; but 
the evidence does not make it clear whether 
the road at the place where it passes 
Khema’'s house, does not make a curve and 
does not run. from west as east, 
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Thore is also the evidence of Sheo Narain, 
the cousin of Ramdhani and Gobind, that 
the appellants used to deal with Ramdhani 
and used to go to his shop and that Ram- 
dhanialso used to go to them. 

The learned J udge was very favourably 
impressed with Dallo’s behaviour ‘in the 
witness-box and he was satisfied that he was 
a witness of truth. He appears, however, 
to have admitted the evidence relating to 
Dallo’s association with the appellants for 
the purpose of committing thefts and bur- 
glaries and of Ramdhani's association with 
the appellants as a Receiver of stolen pro- 
perty with considérable reluctance on the 
ground that it was evidence of bad charac- 
ter which was not admissible under any 
circumstances. The position appears to 
have been misconceived. Evidence of bad 
character cannot be given for the purpose 


-of showing that the accused were of such 


a disposition that they were likely to com- 
mit thecrime charged. But that prohibi- 
tion does not in any way affect evidence 
which is required to prove a motive for the 
crime or which is otherwise relevant. Learn- . 
ed Counsel for the appellants has taken the 
same objection before us and has relied 
upon Emperor v, Panchu Das (1) and 
Emperor v. Sher Mahomed (2). But these 
cases are not relevant to the point before 
us which is whether it was open to the 
prosecution to prove that Dallo and the 
appellants and Ramdhani had been engag- 
ed in offences against property and that the 
quarrel which arose out of their association 
was a motive for the murder of Ramdhani. 

It may be asked why should the appel- 
lants have taken Dallo with them on the 
night of the murder. It is in. evidence 
that the appellants knew that Dallo had 
played them false with regard to the pro- 
jected burglary in Basdeo’s house and Dallo 
himself admits that he had been beaten 
several times by the appellants on this 
account and that when the dispute took 
place about the division of the money found 
upon Ramdhani immediately after the 
murder his previous treachery was brought 
up against him. In these circumstances, 
argues the learned Oounsel, it is impossible 
that Dallo should have been taken. The 
reply, however, is that dither Dallo knew 
too much of the appellants to be left out s 


(1) 58 Ind. Cas. 929; 47 O. 671; 24 O.W. N. 501; 31 
G. i. J. 402; 21 Or. L. J. 8 

(2) 75 Ind. Oas. 67; “3B 958; 25 Bom. L, R, 214; A. 
1. R. 1923 Bom. 71; 24 Or, L. J. 8 


&&8 
or it:was considered necessary’ to involve 
him still further in order that his mouth 
might be shut for good, We can only 
speculate but it is possible that the appel- 
lants thought that if Dallo joined in the 
murder it would not be possible for him to 
make any disclosure without endangering 
his own’ life. “However, that may be the 
fact remains that the Assessors were satisfi- 
ed. that Dallo’s story upon this point was 
correct, 
Then it may be asked why should Dallo 
confess at all. Unfortunately we have no 
information as to what steps were taken on 
the 14th and 15th to induce him to appear 
before the Superintendent of Police, nor do 
we know what statement he made to him, 


nor do we know what happened on the 17th. 


But there is evidence that Sailu Babu was 
taking-a very active part in assisting. the 
Police and it is possible that it was on infor- 
mation supplied by him thatthe suspicions 
of the Police were attracted towards Dallo 
and the appellants. Dallo is evidently a per- 
son of weak character and upon his own 
admission he was treated by his accom- 
plices with contempt. It sometimes hap- 
pens that a criminal’s courage fails him 


in the end and that he without any pres- . 


sure or inducement gives out the whole 
truth, 

“There is also corroborative evidence 
given by Aklu that Dallo was seen coming 
along the Dariapur road about sunrise on 
the morning of the 18th from the east and 
that he carried Aklu’s bundle for him as 
far as his house. This is also corroborated 


‘by a party of musicians namely Digo, Rohan 


and Balo who were going along the road 


from west to east. 


© Finally there is corroborative evidence 
that Ramdhani was in need of money and 


‘that on the 13th he borrowed Rs. 19 from 
.witness : 


Muralidhar. He also borrowed 
Rs. 50 from one Saggam Singh, but there is 


.some doubt as to whether this loan was 


made on the 12th or a day or two before.. In 
the-Committing Magistrate's Court Saggam 
Singh said that he had made the payment 


.on the 12th but in the Session Court he 


wna 


said that it was one or two days earlier. 
These payments corroborate Dallo's state- 
ment that the appellants were pressing 
Ramdhani for money and also his allegation 
that asum of Rs. 84 was found in Ram- 
dhani's purse immediately after the murder. 

Finally there is one other item of corro- 
boration to which reference should be 
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made. Four small note-books and 12 sheets ` 
of loose accoynts were found in Ramdhani’s 
pocket. There are numerous entries, says the 
Sessions Judge, in these account-books and 
papers showing petty transactions between 
the appellants and Ramdhanifand in the note- 
book, Ex. IV, there is an entry showing 
against the name of Ramu Rs. 95,13-9 as 
“chupka” and, Rs. 32-11-8 as “sagri”. Now 
sagri means open account and chupka means 
secret account, It is suggested that this 
latter entry relates to money paidto Ramu 
for stolen property. With regard to Dallo 
there areno entries but. Sheonarain states 
that Ramdhani told him that Dallo owed 
21 maunds of paddy. Against Naku, bro- 
ther of Bhagwa, the entries amount to a 
total of Rs. 48. 

Tam satisfied that the entry against Ramu 
showing Rs. 95 odd due on aecount of 
“chupka” corroborates Dallo’s story that 
Ramdhani was the Receiver of stolen pro- 
perty from the hands of Ramu. 

Having, therefore, given the evidence my 
most careful consideration, I agree with 
the learned Sessions Judge and the Asses- 
sors that Dallo was a witness to the murder. 
He himself does not admit that he struck 
any blow but simply states that he kept 
watch. Now self-exculpation is always a 
reason for suspecting an approver’s evidence 
but here the corroboration in other respects 
was such and the general demeanour of the 
witness was so satisfactory that the Assessors 
and the learned Judge had no difficulty, in 
peepee g Dallo’s testimony and I agree with 
them. 

But the authorities show that it is not 
sufficient that the approver should be corro- 
borated with regard to the actual commis- 
sion of thecrime itself for such corrobora- 
tion merely shows that he himself took part 
in the offence. Experience requires that 
the approver should also be corroborated in 
material points as to the part played by his 
accomplices. Therefore, it is necessary to 
see what corroboration thereis to show that 
the appellants before us took part in the 
offence in the manner alleged by the ap- 
prover. 

The amountof corroboration under this 
head as in deed in respect of all corrobora- 
tion of an approver's evidence must depend 
upon the view which the Court takes of the 
approver's character and of his general 
demeanour in the witness-box. Here the 
Court and the Assessors have found that in 
regard to the time, place and manner in 
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which the crime was committed the ap- 
prover has told the truth. That finding must 
naturally affect the quantum of corroboration 
required as to the remainder of his story. 
One must also enquire what motive the 
approver had for concocting a false story. 
On behalf of .the appellants it is urged 
that Dal'o was the creature of Sailu Babu. 
Of this there is no evidence. Then it is 
urged that Sailu Babu is at enmity with 
the zemindar of the appellants. Of this 
also there is no evidence, and the defence 
that Dallo was a ready tool in the hands of 
Sailu Babu has, in my opinion, been right- 
ly rejected by the lower Court. 

Coming next to the actual items of corro- 
poration upon which the prosecution rely 
we have first of all the evidence as to the 
movements of Ramdhani on the Wednes- 
day and Thursday preceding the murder. 
The evidence is that about sunset ‘on 
the Wednesday Gobind was coming back 
from the family house at Dariapur to 
the shop at Ganta and met Ramdhani 
at Lauriya. Ramdhani was then on his 
way home. About 9 P. M. Gobind set 
out on the return journey to his house and 
met Ramdhani near Ramu’s house and saw. 
him talking to Ramu. Ramdhani told him to 
go onand that he would be coming later. 
That night Ramdhani never came home at 
all and Gobind on going to the shop in the 
early morning,of the 12th (Thursday) found 
Ramdhani there. At mid-day theappellant 
Bhagwa came to the shop and had some 
conversation with Ramdhani. Gobind was 
not permitted to hear the conversation þe- 
cause Ramdhani told him not to listen and 
sent him off to Dariapur to purchase some 
articles forthe shop. About half a pahar 
before evening (which would beabout 4P..1.), 
Gobind returned to the shop and he and his 
brother took their evening meal together. 
At 5 a. M, on the morning of the 13th Ram- 
dhani got up and said he was going out. 
Gobind asked him where he was going and 
Ramdhani merely said he would be back at 
10 4. x. Neither Ramu nor Bhagwa gives 
any explanation of the conversation with 
Ramdhaoi. Of course having regard to the 
fact that both Bhagwa and Ramu were old 
customers this evidence is not conclusive of 
guilt, but so far asit goes it is corrobora- 
tion of the approver’s story,that the inten- 
tion of the appellants was to decoy Ram- 
dhani somehow or other to the house of 
Ramu on the night of Thursday. 

Next there is the finding of the knife, 
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There is, however, this to be said that knives 
of this description are common. Dallo, 
however, does swear that this was the knife ` 
with which Bhagwa was armed and there is 
the fact that Bhagwa attempted to deny 
his ownership of the knife in the Sessions 
Court, Then Counsel has argued that it is 
strange that when the sidh katti which 
was used by Jagwa seems to have been 
thrown away or concealed, Jagwa’s father 
should have been so careless as to keep the 
knife, That, of course, is an argument which 
has weight, but I think that upon the evi- 
dence the identification is sufficient, The 
knife is one which could be ‘used for 
domestic purposes and possibly Bhagwa ` 
either did not wish to part with it or 
thought that even if found it would not 
raise any inference of guilt against him, 

The third item of corroboration against 
the appellants is the finding of the note- 
books and the account papers in Ramdhani's 
pocket, This indicates that Ramdhani set 
out that night in order to settle accounts 
with Ramu, Bhagwa and Jagwa. On the 
other hand it is argued that there are other 
entries in the account-books and it is 
quite possible that Ramdhani may have 
gone out to visit some of his other debtors. 
Thecumulative effect of the whole of the 
evidence’ is such that the hypothesis must 
be rejected. Taken by itself no item may be 
conclusive, but when the whole evidence in 
the case is considered I think the corrobora- 
tion is sufficient. 

Having regard tu the time when the 
journey was made and the precautions which 
according to the evidence of Dallo, were 
observed by the appellants much direct 
evidence of the association of Ramdhani 
with the appellants on that-night could not 
be expected. The question is whether the 
above evidence connecting the appellants 
with him is sufficient to satisfy us that. it 


would be safe to act upon Dallo's accounta ” 


I think after consideration of all the 
circumstances that the answer is in the 
affirmative. 

It may be said that. Ramdhani was killed 
by foot-pads but that would not account for 
the finding of his body at the Mahadeo 
temple unless it vas carried to that place 
from .some other place where the murder 
was committed. The finding of the earring” 
and the armlet are also inconsistent with 
such a theory. It was suggested in the 
lower Court, that Ramdhani was killed in 
the course of an intrigue. The answer is 
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that there is nothing to suggest that he 
was a man of loose character. Further the 
simple answer to all these theories is, if 
Dallo is believed there is no place for any 
of them. | 
Finally the learned Counsel for the appel- 


lants who has evidently devoted much care ` 


to the preparation of the case and has 
argued it with fairness and ability has raised 
two points of law which require some dis- 
cussion, 


The first was as to theadmission of the- 


Dallo’s statement tothe Police onthe 18th 
February. 

Now onty such portions of that statement 
-have been admitted as led to the discovery of 
any fact. Section 27 of the Indian Evidence 
Act permits confessions to be admitted 
for this limited purpose. I think it 
must be admitted that s. 162 of the Cr. 
P. O. of 1923 has altered the previous law 
so as to completely exclude statements made 
by witnesses during the course of an in- 
vestigation, except for certain limited pur- 
poses not here material. The learned 
Counsel, however, argues that the prohibi- 

- tion also extends to the statements of the 
accused persons. Now comparing the cor- 
responding provisions of the Code of 1882 

- and the relevant amendment made therein 
by the Codes of 1898 and 1923, I think it 

- is clear that the statements of accused 
persons provided they donot amount to a 
confession are still admissible in law. To 
what extent the provisions of a special 
enactment such as the Or. P.C. override 
the provisions of a general enactment such 
as the Indian Evidence Act must depend 
upon the language of the special Act, but 
reading the present ss, 161 and 162 of the 
Code, I think it is clear that the main 
object of the Legislature was to prohibit the 
use of the statements of prosecution witness- 
es as corroboration under s. 157 of the 


“ ~Jndian Evidence Act. The general pro- 


visions of the law with regard to the ad- 
missibility of statements made by accused 
persons like other admissions do not seem, 
in my opinion, to be. affected. If it were 
otherwise, ss. 27 and 28o0f the Evidence 
Act must be considered repealed. It surely 
cannot have baene the jntention of the 
Legislature to effect such a repeal by impli- 
“aaiion. It is important for the Court to 
know what was the defence made by the 
accused at the earliest moment. If s. 162 
‘is given the meaning which the learned 
Counsel now seeks to give to it accused 
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persons would be most seriously prej udiced 
and the only object of s. 163 of the Cr. 
P.C., would beto enable Police Officers to get 
clues for the purpose of investigating the 
charge. If that were the case the Court 
would be deprived of much valuable material 
for testing the truth of the case for the 
defence. To shut out corroborative evidence 
comprising statements made by defence 
witnesses during the investigation Is pre- 
judicial enough, but unless compelled to 
do so Ido not think we ought to add to 
the ‘prejudice by shutting- out exculpatory 
statements by the accused; and if the amend- 
ment of 1923 does not operate to exclude 
such statements then s. 27 of the Indian 
Evidence Act remains unrepealed. 

The other point of law is that the con- 
fession recorded by the Deputy Magistrate . 
on the 26th February is not legal evidence 
because the Deputy Magistrate who proved 
it read over his deposition himself and did 
not have it readover to him in the hear- 
ing of the accused. It is urged that the 
provisions of s. 360 of the Cr. P. O., have 
been violated and that as the accused could 
not hear what the witness was reading there 
wasno compliance with the law. Although 
it has been held elsewhere that s. 360 
requires that the deposition of a witness 
shall beread over inthe presence .of the 
accused and that it is not’ sufficient to 
allow the witness to read it himself I do not 
think there is any authority in this Court 
to that effecte In the absence of any such 
authority I think that the deposition was 
legal evidence. | 

The result, therefore, is that upon a con- 
sideration of the whole of the evidence in 
the case we are not satisfied that there is 
any ground for interfering with the finding 
of the learned Sessions Judge. The case 
was tried with great care by the learned 
Judge and the Assessors who are all residents 
of the locality and well-acquainted with 
the conditions of life amongst the class to 
which the approver and the accused belong 
have come to the unanimous conclusion 
that the approver should be believed. Tn 
these circumstances the convictions must 
be upheld and the sentence of death which 
has been passed upon the appellants is 
affirmed. ; i 

Jwalg Pragad, J.—I agree. 

R.L Convictions and sentences affirmed, 
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BOMBAY HIGH COURT, 
ŪKIMINAL APPLICATION FOR REVISION 
No. 332 or 1925. 

December 7, 1925. 
Present:—Mr. Justice Marten and 
Mr. Justice Madgavkar. 

In re MAHOMED AZAM—Accuse9— 

f PETITIONER. 

Criminal Procedure Code (Act V of 1898), ss. 247, 
259—Complainunt, death of-—~Offence, non-cognizable—- 
Abatement of prosecution. 

Even in the case of a non-cognizable offence, the 
death of the complainant does not necessarily abate 
the prosecution and the Trying Magistrate has dis- 
cretion in proper cases to allow the complaint to 
continue by a proper and fit complainant, if the latter 
is willing. < 

In re Ganesh Narayan Sathe, 13 B. 600; 7 Ind. Dec. 
(N. s.) 397, In re Thathayya, 12 M. 47; 2 Weir 164; 4 


Ind, Dec. (x. s.) 382, Jitan Dusadh v. Domoo Sahoo, 37. 


Ind. Cas. 519; 20 O. W. N. 862; 1 P. L. J. 264; 18 Cr. L. 
J. 151; 2 P. L. W. 409, Madho Chowdhury w. Turab 
Mian, 26 Ind, Cas. 174; 18 C. W.N. 1211; 15 Cr. L.J. 
726 and Purna Chandra Moulik v. Dengar Chandra 
Pal, 28 Ind. Cas. 658; 19 ©. W. N. 334; 16 Cr. L. J. 
322, referred to. 


Criminal application for revision against 
an order of the Sixth Presidency Magistrate, 
Bombay. ‘ 

Mr. R. J. Thakor, for the Accused. 

Mr. S. 5. Patkar, Government Pleader, 
for the Crown. 

i JUDGMENT. 

Madgavkar, J.—The question in this 
application is, first, whether on the death 
of a complainant the complaint necessarily 
abates and the accused is entitled to a dis- 
charge, and, secondly, whether, in the 
peculiar circumstances of this case, the 
learned Magistrate was right in permitting 
the continuance of the complaint. 

The deceased complainant was a trustee 
of. a mosque and complained that the peti- 
tioner who was not a trustee had pulled 


down the complainant's scaffolding and had ° 


erected his own scaffolding for white wash- 
ing the mosque. The complainans charg- 


ed the accused under ss, 426 and 143 ‘of. 


the Indian Penal Code. Notice was issued 
in the first instance, subsequenly convert- 
ed into asummons; and after several ad- 
journments and before evidence was re- 
corded, the complainant died. The peti- 
tioners-accused applied for a discharge on 
the ground that the complaint had abated 
by reason of the complainant’s death. That 
application was rejected ayd it appears that 
subsequently the learned Magistrate has 
allowed the proceedings to continue with 
a certain witness as the complainant, 

The question of jurisdiction has not been 
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exhaustively argued before us. There can 
be no question that in the case ofcognizable 
offences, where a complainant and a com- 
plaint are not necessary, the death of the 
injured person makes no difference to the 
criminal proceedings, which are a matter 
for the State and which are undertaken by 
the Government. But evén in the case of 
non-cognizable offences, such as for in- 
stance bribery, as is pointed out by this 
Court in In re Ganesh Narayan Sathe (1), 
the Code does not intend to confine pro- 
secutions to the persons directly injured. 
Similarly, in the case of a sanction, under 
8. 195 of the Cr. P. C., it was held in In re 
Thathayya (2) that once a sanction under s. 
195 of the Or, P. O. was granted, there was 
nothing to restrict the complaint to any 
particular individual. On the whole we 
agree with the view of Chamier, C. J., in 
Jitan Dusadh v. Domoo Sahoo (3) after 
considering Madho Chowdhury v. Turab 
Mian (4) and Purna Chandra Moulik v. 
Dengar Chandra Pal (5), (page 865*): that “it 
is open to doubt whether s. 247 of the Code 
was intended to apply to such a case as this, 
It seems to apply primarily to the case of a 
complainant who is alive, but does not 
appear.” Unders. 259, which is perhaps the 
ouly other relevant section, the Magistrate 
“may”, not “shall” discharge the accused. 
Weare of opinion, therefore, that in the 
present case of a non-cognizable offence 
instituted upon a complaint, the axiom of 
actio personalis moritur cum persona, in 
civil law confined to torts, does not apply, 
and that the Trying Magistrate has discre- 
tion in proper cases to allow the complaint 
to continue by a proper and fit complainant, 
if the latter is willing. The Courts would 
always be on their guard against needless 
harassment of an accused by substituting a 
complainant, who is not a fit person. In the 
present instance it does not appear to us 


that it was outside the jurisdiction of tha. 


Magistrate to reject the petitioner's applica- 
tion for a dismissal of the complaint and 
for his owndischarge by reason of the death 
of the complainant. Asto his subsequent 
action, the record isnot before us and itis 


(1) 13 B. 600; 7 Ind. Dec. (x. s.) 397. 

(2) 12 M. 47; 2 Weir 164; 44nd. Dec. (N. 8.) 382. 

(3) 37 Ind Cas. 519; 20 ©. W. N: 862; 1P. L. J. 264; 
18 Cr. L. J.151; 2 P. L. W. 409. a 

(4) 26 Ind. Cas. 174; 18 O. W. N. 1211; 15 Cr, L. J 
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(5) 28 Ind. Cas. 658; 19 O. W. N. 334; 16 Cr. L, J. 
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not necessary for us to express any opinion. 

We dismiss the application. 

Marten, d.—I would only add that 
there is an unreported casein our Presidency 
which has some bearing on the present 
case. It is application for transfer No. 356 
of 1924 from Ahmednagar and it came 
before the Chief*Justice and Mr. Justice 
Crump on November 12, 1924, and before 
Mr. Justice Pratt and myselfon December 
4,1924. The charge was under ss, 477-A 
and 109 of the Indian Penal Code for 
falsification of accounts, but the complain- 
ant died after his examination in the com- 
mittal prdceedings. The Magistrate who 
tried the case had discharged the accused 
on the merits, but the wife of the deceased 
complainant appealed to the Sessions Judge 

- praying for a reversal of the order of dis- 
charge and fora re-trial. The Sessions Judge 
allowed this appeal and directed the Magis- 
trate to frame acharge and commit the 
accused tothe Sessions. The matter then 
came up before the High-Court and event- 
ually the trial was directed to be taken by 
acertain Magistrate. It does not appear 
that the question - of jurisdiction was raised 
in that case, but it can hardly have been 
overlooked. 

Before us, Counsel for the accused has 

not contended that there is no jurisdiction 
in this Court to substitute a new complain- 
ant for a deceased one in a non-cognizable 
case. He hasconfined his observations to 
the facts of this particular case and has 
argued that the accused should be acquit- 
ted. 
_ Lagree with my learned brother in think- 
ing that the accused ought not to be ac- 
quitted. I also agree with the order pro- 
posed by him. 


R. L Rule discharged. 


LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 1070 or 1925. 
February 9, 1926. 

Present :—Mr. Justice Addison. 
L. MANGAL SINGH AND OTHERS — 
Convicts—APPELLANTS 
versus 
EMPEROR—ReEsponpEnt, 

First Information Report --.iccused known to com- 
aginant previously mentioned as suspects-~-Identifi- 
cation during dark night. 

Where the accused are previously known to the 

.complainant and are mentioned in Virst Information 
Report not as persons who were identified at the spot 
‘put only as suspects who were overheard the evening 
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before at a particular place asking certain others to 
come that night, no inportance can be attached tọ 
their inclusion ir the Report. [p. 392, col. 1j 

Identification of the accused on a dark night when 
they are not previously known carries no weight. [p. 
893, col. 2.} ` 


Criminal appeal from an order of the 
District Magistrate, Lahore, dated the 12th 
October 1925. . 

Mr. L, Saunders, for the Appellants. 

Mr. J. M. Mackay, for the Government 
Advocate, for the Respondent. 

JUDGMEN T.—Seventeen persons were 
sent up for trial vnder s. 395, Indian Penal. 
Code. Two, namely, Harnam Singh and 
Sham Singh were discharged : four, namely, 
Imam Din aud Mabanda son of Gahna, Ilam 
Din and Kapur Singh have been acquitted: 
eleven have been convicted. Eight of them, 
namely, Piar Singh, Gujar Singh, Kundan 
Singh, Asa Singh, Kartar Singb, Mangal 
Singb, Fauja Singh and Hakim Singh have 
been sentenced to seven years’ rigorous 
imprisonment including three months’ 
solitary confinement together with a fine 
of Rs. 1,000 each, while three of them, name- 
ly, Qadir, Gaman and Iman Din, son of 
Umar Din, have been sentenced to seven 
years’ rigorous imprisonment including 
three months’ solitary confinement without 
a fine. On their behalf six appeals have 
been filed. f 

About 10-30 onthe night of the 23rd 
May 1925 a large gang of dagoits attacked 
the shop of Iman Din Khoja situated in the 
Mandi of Jia Bagga. Imam Din his brother 
Amin and his relative Aziz-ud-din were on 
the roof of the shop while the father of 
Imam Din, namely, Ahmad Din was sleep- 
ing infront of the shop. The dacoits were 
able tocarry off cloth worth Rs. 1,600. A 
large number of people collected, the only 


4 persons who claimed to have indentified 


anybody were thecomplainant’s party. It 
is stated that there were four or five lamps 
burning in the Mandi and that there was 
thus sufficient light. This fact is not men- 
tioned in the First Information Report. 

The complainant sent a telegram from 
the Railway Station nearat hand to the 
Superintendentof Police and it is in evidence 
that no names were mentioned in that 
telegram. Imam Din set out for the Police 
Station but met the Sub-Inspector on the ` 
way. Thé report he made was to the effect 
that the complainant's party threw bricks 
at the dacoits from the roof and. that the 
dacoits fired three shots to frighten them. 
They were also armed with chhavis and 
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spears. It wasadded that Imam Din the 
reporter could identify the offenders if they 


were placed before him. It was also noted: 


that they suspected five persons, namely, 
Piar Singh and Gujar Singh bad characters 
of Jia Bagga, Kundan Singh and Asa Singh 
of Taru Gul aud Kartar Singh of Kingra 
because Amin’the brother of Imam Din had 
seen these five bad characters consulting to- 
gether in the Mandi the evening before and 
in fact even overheard them talking and 
telling some others to come there that 
night. lt is not noted in the First Informa- 
tion Report that these persons were identifi- 
ed at thespotas being amongst the dacoits 
though two ofthem resided in Jia Bagga 
where the dacoity took place and the other 
three lived in villages near by. It is also 
in evidence that all these five persons were 
“known to the complainant and his party 
before. 
Now the learned District Magistrate has 
acquitted Imam Din and Mahanda sons of 
Gahna, who were identified by the com- 
plainant and his party as having been 
present. On the ground that they 
belonged to Jia Bagga and were known to 
the complainant before and yet were not 
mentioned in the First Information Report 
which was givenat 9 a. w. the next day 
after the complainant and his family had 
plenty of time to discuss the affair, The 
District Magistrate, however, convicted 
Gujar Singh, Piar Singh, Kartar Singh, Asa 
Singh and Kundan Singh on the ground 
that they were identified by the complain- 
ant. and his party ‘at the spot and that they 
were known before to these persons and 
were also mentioned in the First Informa- 
tion Report. It is true that they were men- 
tioned in the First Information Report but 


only as suspects who were overheard the. 


evening before atthe well in the Mandi 
asking certain others to come that night. 
This story is very improbable and it is ex- 
tremely unlikely that they would have dis- 
cussed such affairs soas to be overheard 
atthe complainant's shop. Further if they 
had been actually identified at the spot when 
the dacoity was taking place it would have 


- been so stated in the First Information Re- 


port, The case of these five appellants is no 
better than the case of Imam Din and 
Mahanda who were acquitted. eThe direct 
evidence must obviously “be neglected. In 
my opinion there is no case against these 
appellants and their appeals must be ac- 
cepted and they must be acquitted, 
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‘The cases of Mangal Singh, Fauja Singh 
and Hakim Singhcan be discussed toge- 
ther, Kadu appellant along with four others 
was seen by two Constables, Nizam Din and 
Sawal Khan, at the punitive Police post at 
Mudki the day preceding. the night of the 
dacoity. TheSub-Inspector of Police there 
himself saw Kadu. The Constable Nizam 
Din (P. W. No. 12) has stated that he saw . 
Kadu and four jats. He did not know the 
names of those accompanying Kadu though 
he hadseen them before. When he was 
asked to identify later who were with Kadu 
he picked out Fauja Singh, Mangal Singh. 
and Hakim Singh the three appellants 
whose cases I am discussing and one 
Ghulam Muhammed. The other Constable 
picked out the three appellants and one 
Kapur Singh who has been acquitted. 
Though Nizam Din stated that he did not 
know the names of the companions of Kadu 
before, it must beheld that he at. least 
knew the names of Mangal Singh and 
Fauja Singh who had actually given him 
a beating for going to a particular house, 
This altercation is admitted by him.. The 
evidence as regards the indentification of 
these three appellants, therefore, is not very 
satisfactory. Besides the above evidence 
the members of the complainant’s party 
picked out certain of these appellants as 
having been present at the daeoity. As the 
night was a dark one I am not inclined to 
attach any importance to their identification 
by the complainant and his party, as they 
did not know them before. Iiven if it were 
taken that these three appellants were seen 
at Mudki along with Kadu on the day before 
the occurrence that would not establish 
that they took part in the dacoity that 
night. It can only be said that the case 
against them is suspicious and nothing 
more. The appeal of these three persons, 
therefore, is also accepted and they are 
acquitted. 

This leaves the cases of Gaman who 
recorded as being 16 years old, Imam Din 
who is recorded as being 18 yearsold and 
Kadu or Kadir Bakhsh who is also recorded 
as being 18 years old though they all must 
be somewhat older, There isno doubt that 
the Sub-Inspector of Police and the two 
Constables actually saw Kadu at village 
Mudki. The Head Constable suspected tha. 
the party intended to commit some crime 
and sent the two Constables after them, 
They went as far as village Rusa where they 
arranged with Bagga Singh (P, W, No, 8) 
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to stay there in order to try and catch these 
‘persons on their way back. In the middle 
ofthe night acamel with some horses did 
come there. The camel and one horse were 
seized along with three bundles of cloth 
which turned out.to be the property looted. 
Bagga Singh has stated that he identified 
at that time Kadu, Gaman and Imam Din. 
The Constables do not seem to have identi- 
fied anybody at that time as they were late 
to coming up; so thereis only the testi- 
mony of Bagga Singh on this point. Further 
Musammat Kamon who is the mother-in- 
law of Gaman’s elder brother has said that 
Gaman came to her house at village Rusa 
‘accompanied by Imam Din, on the day pre- 
ceding the occurrence. They were also 
seen there by Bagga Singh who has testified 
that Kadu came later. I- think it must be 
held to be established that these three ap- 
pellants left Rusa together. Further there 
is good evidence that the camel belonged 
to Imam Din. Its tracks conld be identified 
on account of a peculiarity in the formation 
of one foot. I have not, however, relied upon 
the rest of the track evidence. In these 
circumstances I see no reason to reject the 
evidence of Bagga Singh as to the identi- 
fication of these three appellants out of the 
party who were carrying away the stolen pro- 
perty on the very night of dacoity. There 
is thus sufficient evidence on the record to 
support the convictions of these three ap- 
pellants. Jt must be presumed that they 
were members of the gang of dacoits in 
that they were seen carrying away the 
stolen property immediately after the oc- 
currence, and had been together just 
before it took place while the camel belong- 
ed toImam Din. I maintain their convic- 
tions under s. 395, Indian Penal Code. 
These three appellants, however, are very 
young men and it cannot be held that 
they were the principals in this dacoity 


~*~ which was not a very desperate affair. The 


sentences are, therefore, clearly excessive 
and I accept their appeal to the extent of 
reducing therigorous imprisonmentto be 
undergone by them to four years. There 
will be no solitary confinement. 


R. L. Appeal accepted, 
N, H. 7 e . 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL REVISION APPLICATIONS 
Nos. 206 AND 209 or 1925, 
October 26, 1925, 

Present :—Mr, Kincaid, J. C., and 
Mr. Kennedy, A.“J. O. 
ATMARAM UDHOWDAS AND” 

OTHERS—APPLICANTS 
- versus 
TOPANDAS—Opponent. 
Criminal Procedure Code (Act V of 1898), s. 202— 


Preliminary inquiry—Accused, whether can be 
present, - 

Proceedings under s. 202 of the Cr. P. C. are not 
proceedings inter partes. They are instituted and ` 
conducted bya Magistrate in order that he may be 
able to satisfy himself whether there is or whether 
there is not any ground forissuing process and it is 
not until process is issued that the matter becomes a 
case. An accused person, therefore has ne right to be 
present while a Magistrate is holding an enquiry 
under that section. It may often be a matter of con- 
venience both to allow the accused to be present and | 
to allow any legal adviser to watch the proceedings. 
But the grant of such a concession ison the part of 
the Magistratea mere act of grace and the accused 
has no innate right toit. It is, however, irregular to 
allow legal advisers of persons against whom there is 
a complaint to cross-examine witnesses or to allow 
legal advisers of complainant to examine witnesses in 
such proceedings. [p. 895, col. 1.] 


Application to revise the judgment, dated 
the 26th August 1925, of the Acting Ses- 
sions Judge. 

Messrs. Partabrai and Motiram, for the 
Applicants, ° : 
Mr. T. G. Elphinston, Public Prosecutor, 
for the Crown. i 


JUDGMENT.—In’this case one Topan- 
das conceived that he has been wronged by 
a gang of swindlers and has, therefore, 
brought a complaint against them in the 
Court of the Sub-Divisional Magistrate, | 
Shikarpur. This case was transferred by the 
Sub-Divisional Magistrate to that of the 
First:Class Magistrate, Sukkur, who ordered 
a preliminary inquiry under s. 202 and who 
atthe end of that inquiry dismissed the 
complaint under s. 203. 

Dissatisfied with that order Topandas 
approached the Sessions Court and the Ses- 
sions Court being of the opinion that the 
procedure adopted by the First Class Ma- 
gistrate, Sukkur, in his investigation under 
s. 202 was improper set aside that order’ 
dismissifg the complaint and directed the 
Magistrate to hold a further enquiry. 

Against that order, certain persons wha 
were accused by Topandas have come here 
in revision. 
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Now, we thoroughly agree with a great 
deal which the Sessions Court has said. 
The accused have no right‘to be present 
while a Magistrate is holding an enquiry 
under s. 202. It may often be a matter of 
convenience both to allowthe accused to 
be present and to allow.any legal adviser to 
watch the pro¢eedings. But the grant of 
such ‘a concession is on the part of the Ma- 
gistrate a mere act of graceand the accused 
has no innate right to it. Proceedings . 
under s. 202 are not proceedings inter partes 
but they are instituted and conducted by 
the Magistrate in order that he may be able 
to satisfy himself whether there is or whe- 
ther there is not any ground for issuing pro- 
cess, and it is not until process is issued that 
the matter becomes a case. 

' Considering these things it is, therefore, 

obviously irregular and must often be ex- 
tremely troublesome to allow legal advisers 

of persona against whom there is a com- 

plaint to cross-examine witnesses or to allow 

legal advisers of complainant to examine 

witnesses. We are unable to see what pos- 

sible end.can be subserved by this process 

because the Court has all the expense of 

time which is caused by a regular trial 

(often in this country dilatory enough) with- 

out any of the advantages, for when. the 

Court has completed the investigation 

(which is actually a hybrid cross between a 

Police investigation and the trial of a war- 

rant case) it fs left with no further advant- 
ages than before. There is still the trial to 

come when the whole process must be gone’ 

through again. Therefore we think that 

the learned Sessions Judge was quite right 

in expressing himself that the proceedings 

taken by the Magistrate were mistaken and 

we should like to bring to the notice of the 

Magistrates that proceedings under s. 202 
ought to be held having regard to the 

correct view of the law on the subject. 

But we do not quite understand why the 
Sessions Judge has directed the Magistrate 
to hold an inquiry again, The Sessions 
Judge seems to have been of the opinion 
that the whole of the enquiry was so tainted 
and vicious one that it must be regarded 
entirely null and void. But it does not 
neccessarily follow that that is the case. It 
may well be that the information elicited 
by the learned Magistrate though it might 
have been elicited in an frregular and un- 
satisfactory manner might be yet ample to 
enable the Sessions Court to make up its 
mind whether process should issue or not. 
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And if there is sufficient untainted evidence 
(as it may be called) on the record to enable 
the Sessions Court to make up its mind 
one way orthe other as to whether process 
should issue, it would be grievous hardship 
on the accused, as they may be called, or 
on the complainant to expose them unneces- 
sarily to further enquiryeunder s. 202. 

We think, therefore, that we ought to 
set aside the order of the learned Sessions 
Judge directing a further enquiry under 
s. 202 and direct him to consider the 
materials now beforehim and ifon those. 
materials he comes to the opinion that 
there should or should not beissue of pro- 
cess, then to give effect to his finding. 
Only in the case the materials before him 
are so deficient that he is unable to make 
one way or the other he 
should order further Magisterial or Police 
enquiry. 

P. B. A. 


Z. K, ‘Applications dismissed, 


LAHORE HIGH COURT. 
CRIMINAL REVISION Petrrion No. 2004 
oF 1925. . 
March 12, 1926, 
Present:—Sir Shadi Lal, Kr., Ohief 


. Justice. 
ALLAH JAWAYA AND otHERS—Conviots~— 
PETITIONERS 
versus 
EMPEROR trarovce ABDUL KHALIQ— 


RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 522— 
Restoration of possession. 

Where it is found thatthe accused were still 
putting a fence round the land when complainant 
arrived at the spot and prevented him from taking 
possession by show of force, an order restoring posses- 
sion is justifiable. 


Petition for revision of an order of thé 
District Magistrate, Ferozepore, dated the 
7th September 1925, modifying that of the 
Tahsildar, exercising the powers of a 
Magistrate, Third Class, Abohar, District 
Ferozepore, dated the 13th August 1925. 

Lala Anant Ram Khosla, for the Peti- 
tioners. oak 

Sheikh Mohammad Din Jan, for the Bas 
spondent. 

JUDGMENT.—The only question for . 
determination is whether the order direct- 
ing resloration of the possession of the 
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~- immoveable property to the complainant 
was justified. The learned Vakil for the 
accused contends that his clients had ob- 
tained possession of the land by putting 
- a fence round it before the complainant 
reached the spot. The statement of the com- 
plainant, however, shows that the accused 
were still puttimg afence round the land 
when he arrived there and that they pre- 
vented him from taking possession by show 
of force. 
In view of these facts I am of opinion 
that the order made under s. 522, Cr. P. 
C. is not open to any valid objection and 
I accordingly dismiss the application for 
' revision. 


R. L, Application dismissed. 


BOMBAY HIGH COURT. 
CRIMINAL APPLICATION FOR REVISION 
No. 374 or 1925. 
December 17, 1925. 

Present:—Justice Sir Amberson Marten, 

Kr., and Mr. Justice Madgavkar. 
FRAMJI BOMANJI BANAJI—Accussp 
--APPLICANT 
versus 
EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V of 1898}, ss. 246, 
529—City of Bombay Police Act (IV of 1902), s. 122 
—~Penal Code (Act XLV of 1860), s. 35. 3 Chas ge, al- 
teration of--Absence of complaint—Legality. 

Where an accused is sentup for trial by the 
Police for an offence under s. 122, City of Bombay 
Police Act, the Magistrate is competent to alter the 
charge and convict him under s. 352, Penal Code. 


Dasarath Rai v. Emperor, 4 Ind. Cas. 352; 36 CY 


869; 10 Cr. L. J. 557, followed. 

Even if a complaint by the complainant be ‘con- 
sidered necessary in the above case, the ev idence of 
the complainant which evinces a desire on his part 
that the accused should be proceeded against, may 
be treated as a complaint. 


Criminal application against conviction 
and sentence passed by the Presidency 
Magistrate, Bombay. 

Mr. P.N. Godinho, for the Accused. 

Mr. S, S. Patkar Government Pleader, for 


the Crown. 
< JUDGMENT. 
Madgavkar, d.—The appellant was 
. found in the streets quarrelling with one 
Kaikobad. The Police proceeded against 
him and sent him on a Police report under 
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s. 122 of the City of Bombay Police Act. In 
the course of the trial the learned Magistrate 
altered the charge to one under s. 352 of 
the Indian Penal Code and has convicted 
him to one month's rigorous imprisonment 
and to be bound overina sum of Rs. 100 
for one year. 

The only substantial argument for the 
appellant is that s. 352 of the Indian’Penal 
Code is anon-cognizable offence and, there- 
fore, in the absence of a complaint from 
Kaikobad to the Magistrate, the convic- 
tion and sentence are wrong. 

For the Crown the Government Pleader 
relies on s. 246 of the Or. P.O. Weare of 
opinion on the whole, following Dasarath 
Rai v, Emperor (1), that s. 246 authorises 
the Magistrate to follow the course he ac- 
tually adopted in this case. And it will be 
observed that even if Kaikobad’s complaint, 
strictly speaking, was necessary, Kaikobad’s 
evidence before the Magistrate leaves no 
doubt that he desires to proceed against 
the appellant; and practically it was at 
Kaikobad’s instance that the Police took 
action. Section 529 (c) of the Or. P. O. is 
In the result, therefore, the 
legal objeciion, in our opinion, fails. The 
maximum punishment under s. 352 is one 
of three months and the case under the 
original charge was alsoa summons case, 
We think s. 246 applies even in the absence 
of a formal complaint from Kaikebad to 
the Magistrate in the first inttance. 

As regards the sentence, the applicant's 
youth has been urged before us. There 
are two previous cotftvictions, one under 
s. 323 and the other under s. 122 of the 
City of Bombay Police Act against him. 
Moreover, in the present instance, he ap- 
pears to have assaulted Kaikobad, because 
Kaikobad had previously complained to the 
Police against him. The last vonsideration 
is, inour opinion, decisive. An assault on a 
citizen for appealing to the Police needs a 
deterrent sentence. 

Accordingly we dismiss the application 
and confirm the conviction and sentence. 
The accused whois released on bail must 
surrender in.order to serve the remaining 
portion of his sentence. 

Marten, J.—I agree. 

R. L, Application dismissed. 

N. He 

(1) 4 Ind. Cas, 352; 36 C, 869; 10 Cr. L. J, 557. 
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ALLAHABAD HIGH COURT. 
Suconp Civit APPEAL No. 1361 or 1925. 
December 23, 1925. 

Present :—Mr. Justice Lindsay. 
PATI RAM—PLAINTIFF—ÅPPELLANT 


SUS 


ver 
HAR DAYAL, AND orHers—DEFENDANTS— ` 


~— RESPONDENTS. 

Landlord and tenant—Land used by tenant for 
purposes ancillary to agriculture—Ejectment suit, whe- 
ther maintainable, 

Where a piece of land quite close to the abadi site 
of the village has for along time been used by the 
ryots asa place for manufacturing sugar and for 
tying cattle, the presumption is that the land was 
given to the ryots for purposes ancillary to agriculture, 
and the landlord cannot eject them from the land so 
long as they remain tenants. 

Padarath Tewari v. Baz Singh, 29 Ind. Cas. 264 and 
Rajab Ali v. Rajjoo Khan, 26 Ind. Cas. 122; 12 A. L. 
J. 963, relied on. 


Second appeal against a decree of the 
Subordinate Judge, Farukhabad, dated the 
8th of April 1925, 

Mr. S. N. Chaube, for the Appellant. 


JUDGMENT.—I have read the judg- 
ment of both the lower Courts in this case, 
and I have also heard learned Counsel in 
support of this appeal. In my opinion the 
judgments of the Courts below ought not 
to be interfered with. The plaintiff-appel- 
lantis a zemindar inthe village, and the 
land in dispute between the parties was a 
plot described as No, 483. The defendants 
are ryots in the village, and their case was 
that they were not liable to ejectment on 
the ground that thig land had been used 
for many years as a place for pressing 
sugar-cane and for tethering cattle. It is 
quite true that in the written statement the 
plea of customary right was not raised, and 
the defendants seem to have suggest- 
ed that they had acquired a title to the 
land by adverse possession. However it 
was found by the Court of first instance and 
the lower Appellate Court has agreed, that 
this land has for a very long time been used 
by the village people asa place for manu- 
facturing sugar and for tying cattle. It 
is quite close to the abadi site ofthe vil- 
lage. 

The Court of first instance found that 
the plaintiff had a right to have a chabutra 
removed from the land in question but he 
dismissed the claim for posgessior? in other 
respects, This decision has been upheld 
in appeal, 

The Court of first instance cites a judg- 
ment of this Court which is reported as 
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Padarath Tewari v. Baz Singh (1). There 
it was laid down by Mr. Justice Banerji 
that where a tenant isin possession of parti 
land at a short distance from the site 
of hishouse for purposes of keeping his 
cattle-trough, cattle-shed and sugar-cane 
press, the presumption is that the land 
was given to him for purposes ancillary 
to agriculture, and if he builds a house on 
the land for stalling cattle and storing im- 
plements of husbandry, the zemindar can- 
not get the house demolished so long as 
No case of adverse 
possession arises in such a case. 

The lower Appellate Court has also cited 
the ruling of Sundar Lal, J., reported ag 
Rajab Alı v. Rajjoo Khan (2) which is in 
the samesense asthe judgment just refer- 
red to,” 4 

It appears to me on the strength of these 
rulings that the Court below came to a right 
conclusion and that the plaintiff had no 
right to eject these defendants who are 
ryots in this village, inasmuch as it was 
proved that the land had been used for 
very many years for the purpose of crush- 
ing sugar-cane and other purposes inci- 
dential to agriculture. 

The main plea raised here is that the 
defendants were allowed to set up a new 
case in the lower Appellate Court. I do 
not think this is quite a correct statement. 
All along the defendants were pleading 
that they had aright to keep possession of 
this land for the purposes above mentioned 
and that by reason of long user of this plot 
for those purposes the plaintiff was not 
entitled to eject ‘them. I dismiss the 
appeal under O. XLI, r. 11. 


N. H. Appeal dismissed. 
(1) 29 Ind. Cas. 264. 
(2) 26 Ind. Cas. 122; 12 A. L, J. 963, 
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LAHORE HIGH COURT. 
Miscettanzous First Civiu Apprau No, 2265 
or 1925, < 
February 18, 1926. 
Present:—Mr. Justice Addison. 
Tur Firm SUKHDAYAL-GOPI CHAND 
AND LAJPAT RAI—Jd opement-Desrors— 
APPELLANTS a” 
versus 
Tus Firm JAWAHAR SINGH HARMAN 
DAS— DECREE- HOLDER-— RESPUNDENT, 5 
Civil Procedure Code (Act Vof 1908), 0. XLI,r. 6 
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(2)—Sale of immoveable property stayed—Execution 
against person and moveable property. 

An order staying sale of immoveable property under 
O. XLI, r.6 (2}, C. P. C., on judgment-debtor’s ap- 
plication and furnishing security, does not preclude 
the judgment-creditor from proceeding against the 
person or moveable property of the debtor. 


Miscellaneous first appeal from an order 
of the Senior Subordinate Judge, Sargodha, 
dated the 14th October 1925, 

Mr. K. J.*Rustomji and Bayad Mohsin 
Shah, for the Appellants. 

Lala Ram Chand Manchanda, for the Re- 
spondent, 


J UDGMENT.—A first appeal has been 
pending in this Court for some years but no 
order for stay of execution was ever obtain- 
ed under O. XLI, r. 5, C. P.O. The decree- 
holder at first took out execution against 
immoveable property and it was attached 
and ‘ordered to, be sold. The judgment- 
debtor then applied to the Executing Court 
under O. XLI, r. 6 (2), C. P. C., to stay the 
sale, Accordingly the Executing Court did 
so and took at the same time security from 

. the judgment-debtor. Under the rule in 

- question the Executing Court had to do 
this. Thereupon the decree-holder applied 
to attach some moveable property belonging 
to the judgment-debtor. 

The lower Court refused to do this by 

“dts order dated the 4th December 1924-on 
the gro und that execution could not proceed 
as the appealhad not yet been decided. 
This order was appealed to this Court, see 
Civil Appeal No. 155 of 1925 and the appeal 
‘was accepted on the 19th May 1925 on the 
ground that although the sale of the im- 
moveable property could-not proceed under 
the provisions of Q. XLI, r. 6 (2), C..P. C., yet 
the decree-holder was not thereby precluded 
from proceeding against the person or move- 
able property of the judgment-debtor. The 
Executing Court was, therefore, directed to 
proceed with the execution application in 

accordance with law. Thereupon by its 
“S“erder dated the 14th October 1925 the Exe- 
euting Court ordered that the moveable 
property of the judgment-debtor should be 
attached. Against this decision this appeal 

- has been filed. 

It is clear, as has already been held by 
this Court, that the decree-holder has power 
to proceed against the médveable property 
of the udgment-debtor. J, therefore, fail to 

“iferstand why this appeal has been filed. 
The mere fact that security has been given 
under O. ALI, r. 6 (2) does not prevent the 
executicn of the decree in accordance with 
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law. What the decree-bolder wants is 
money in his hands and he is entitled to 
get this moneyin any legal way he can. 
I, therefore, dismiss this appeal with costs. 
This order also disposes of the miscellaneous 
application for stay of the execution pro- 
ceedings as regards the moveable property 
pending this appeal. 


R. L. Appeal dismissed, 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL ORDER 
No, 121 oF 1925. 
November 19, 1925. 
Present :—Sir Lancelot Sanderson, KT., 
Chief Justice, and Justice Sir George 
Claus Rankin, Kr. 
Hajee TYEB ALI MULLICK—AppELLant 
versus 
PURNA CHANDRA PAL AND OTHERS, 


— RESPONDENTS. 

Presidency Towns Insolvency Act (III of 1969), 
ss. 86, 55, Sch. II, r. 18—Mortgage by insolvent— 
Validity of mortgage disputed—Enquiry—Procedure. 

Where the Official Assignee has withdrawn his con- 
sen{ to the application made to the Court under r. 18, 
Sch. II, of the Presideney Towns Insolvency Act and 
is proceeding under s. 36 of the Act for the purpose 
of arriving at & decision whether he would take any 
proceedings under s. 55 of the Act or under any other 
provision with a view to set aside*the mortgage or 
attack its validity, it is not right to refer the matter 
back to Registrar to proceed with the enquiry upon 
the basis of the enquiry being a valid one. The pro- 
per order in such a case is that the proceedings under 
xr. 18, Sch. II, should be stayed pending the proceed- 
ings which are being taken by the Oflicial Assignee 
under s. 36 of the Act. [p. 900, cols. 1 & 2.] 

Per Rankin, J—It is quite true that the mort- 
gagee is not obliged under r. 18, Sch. II, any more then 
he brings a suit if to implead any creditor or any other 
person than the Official Assignee. But this summary 
procedure to enforce his rights is not intended to 
exclude people who may haverights contrary to his own 
and a duty is cast upon the Court to hold an indepe: d- 
ent enquiry, not merely to determine issues between 
the mortgagee and his Official Assignee and to make 
orders by consent. The Court should jroceed to 
enquire whether such person has mortgage and fer 
what consideration and under what circumstances. 
Under the rule which immediately follows the Couit 
is entitled to summon people and examine them for the 
purpose of satisfying itself as to the circumstances 
under which the mortgage has been executed. [p. £01, 
col. 2; p. $02, col. 1.] , 

Appeal against an order of Mr, Justice 
Pearson, dated fhe 14th July 1925. 

Messrs. H. D. Bose and H. P. Sarbadhi- 
kary, for the Appellant. 


Mr. B, C, Ghose, for the Respondents, 
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JUDGMENT. 

Sanderson, C. J.—Thig is an appeal 
by Hajee Tyeb Ali Mullick against the 
judgment of my learned brother Mr. Justice 
Pearson delivered on the 14th day of July 
1925, when the learned Judge was éxercis- 
ing insolvency jurisdiction. 

The .facts relating to the matter, which 
this Court hasto consider, do not appear 
in the two judgments of the learned Judge 
and, asit is a matter of some importance 
I think itis necessary to state the facts 
shortly: ; 

It appears that Hajee Amiruddin Mullick 
was adjudicated insolvent on his own pe- 
tition on the 24th of January 1925. Before 
that, namely, on the 12th of March 1923 
he had executed a mortgage of certain im- 
moveable property in favour of Purna 
Chandra Pal and,in the same document 
he included a charge upon certain shops, 
or stalls as thay had been called, and their 
contents. Purna Chandra Pal is the prin- 
cipal respondent in this appeal, the other 
respondent being the Official Assignee. 

The appellant instituted a suit against 
the insolvent Hajee Amiruddin Mullick 
sometime in 1923 and obtained a decree on 
the llth February 1924 and attached the 
shops and their contents on the 15th Jan- 
uary 1925, it was stated by the learned Ad- 
vocate, who appeared for the appellant, that 
the insolvent had filed no schedule of his 
assets nor had any meeting of the creditors 
been called. i 

In that state of affairs the respondent 
Purna Chandra Pal made an application to 
this Court under r. 18 of Sch. II of the 
Presidency Towns Insolvency Act: and, on 
the 21st February 1925 the Registrar made 


an order. That order recites that it was 
made with the consent of the Official 
Assignee, 


The material parts of the order are as 
follows: “Itis ordered that the Registrar 
of this Court do enquire whether the said 
Purna Chandra Pal is a secured creditor of 
the said insolvent and holds a mortgage 
from him and ifso for what consideration 
and under what circumstances such mort- 
gage was effected by the said insolvent. 
And itis further ordered that in the event 
of his finding that the said Purna Chandra 


Pal is a mortgagee of the propertfes of the. 


said insolvent the said Registrar do take 
the accounts and make the enquiries neces- 
sary of ascertaining the principal and in- 
perest due to the said Purna Ohandra Pal 
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under such‘mortgage in hisfavour”...... “And 
it is further ordered that upon the said Re- 
gistrar being satisfied that the said Purna 
Chandra Pal is a mortgagee of the said in- 
solvent as aforesaid and upon his making 
a report thereon the said Official Assignee 
beat liberty to sell under the provisions of 
the Presidency Towns Insolvency Act III of 
1903 the properties... EN 
“The Registrar apparently dealt with this 
matter on the assumption that the applica- 
tion was unopposed: and, on the 19th of 
March 1925 he made a report which is" to 
this effect “I hold that the mortgage has 
been proved, subject to a translatidn of the 
mortgage being putin,-a report would be 
made to the effect,” I have some difficulty 
in understanding the exact meaning of that 
order, because, as I understand, at that time 
the Registrar was purporting to deal with 
this matter on the assumption that he had 
jurisdiction to entertain and dispose of it: 
and, therefore, I do not understand the re- 
ference which he made to the report in the 
order, which Ihave read—I do not under- 
stand to whom the report would be made 
in view of the fact that it was the Regis- 
trar himself, who would deal with the matter. 
He had in fact made an order that upon the 
Registrar being satisfied that Purna Chandra 
Pal was a mortgagee the Official Assignee 
would be at liberty to sell. However, that 
is not of much, if any, importance now, ` 
because on the 4th of April the appellant 
made an application to the Court, and it 
appears that the application was for an 
order that the enquiry should be re-opened 
and the mortgage in favour of Purna 
Chandra Pal should be declared void and 
inoperative and that such other order 
should be made as the circumstances might 
req 1ire, 

Upon that the Registrar came to the con- 
clusion that as the mortgage was challenged 


he had no jurisdiction té deal with it. He, =” 


therefore, directed that the enquiry should 
be re-opened, and should be held before the 
learned Judge. 
The matter came before my learned bro- 
ther Mr. Justice Pearson. He madean order 
which, it is agreed, was made under a mis- 
conception of the application which had been 
made to him, and which was subsequently 
vacated, The matter finally came below” 


‘the learned Judge on the ldth of July 


1925. 
It appears that by this time the Official 
Assignee was taking steps under s. 36 of © 
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the Presidency Towns Insolvency Act for 
. the purpose of examining thealleged mort- 

gagee with regard to the mortgage, the 
consideration therefor and so forth: and, it 
now appears that the Official Assignee had 
withdrawn his consent to the application, 
which was made to the Court under r. 18 of 
the Second Schedule. The Official Assignee 
“has informed us this morning thathe did 
not put that withdrawal of consent into 
writing and that he did not give any formal 
notice of that withdrawal, as, in my opinion, 
heeought to have done. He informed us 
that he had told the parties, and that the 
Registrar was aware of the fact that he had 
withdrawn his consent. He pointed out that 
the fact thathe was taking proceedings under 
s. 36 of the Act would go to show that he 
had withdrawn his consent to the applica- 
tion made under r.18. J am inclined to 
agree with him. At the same time, in my 
judgment, it would have been much better 
and in accordance with the usual course if 
he had expressly stated in writing that he 
had withdrawn his consent especially hav- 
ing regard tu the fact that it appeared in 
the order, to which I have referred, that 
his consent had been given to the applica- 
tion. 

The learned Judge discussed the ques- 
tion as to whether the creditor, that is the 
appellant, had any locus standi in con- 
nection with the application under r. 180f 
the Second Schedule. I do not think it 
necessary to express any definite opinion 
upon that question to-day, because it seems 
to me, with great deference to the learned 
Judge, that the order which he made should 
not be allowed to stand for reasons which I 
_ will presently give. 

he order was as follows: ‘This Court: 
does not think fit to make any order on this 
application except that the Registrar of 
this Court be at liberty to proceed with the 


~n enquiry now pending before him.” 


In my opinion this order ought not to 
have been made for these reasons. 1t was 
known that the Official Assignee was pro- 
ceeding under s, 36 of the Presidency Towns 
Insolvency Act for the purpose of arriving 
at a decision whether he would take any 
proceedings under s. 54,0f the Insolvency 
- Act or under any other provision with a 
wmaxiew to set aside the mortgage or atiack its 

validity. . . 

` Tt was also apparent that the appellant 

was contesting the validity of the mortgage, 
- Tn these circumstances, inmy judgment, it 
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was not right to refer the matter back to 
the Registrar to proceed with the enquiry 
upon the basis of the mortgage being 2 
valid one, and upon the basis that there | 
was no contest as to its validity, when it 
must have been clear that ifthe Offcial 
Assignee were to take proceedings in con- 
sequence of his enquiries, the result might 
be that the mortgage might be held to be 
invalid, - 

In my judgment, the properorder which 
should be made in this case, is that the pro- 
ceedings under r. 18 of the Second Schedule 
of the Act should be stayed pending the 
proceedings which are being taken by the 
Official Assignee under s. 36 of the Act, 
The Official Assignee will have one month 
from to-day (as we have now been informed 
that the proceedings under s. 36 are now 
concluded) within- which time he will decide 
whether he will take any proceedings for 
the purpose of setting aside the mortgage. 
If hecomes to the conclusion that he will 
take such proceedings, then the application 
under r. 18 will continue to be stayed until 
those proceedings are determined. If, on the 
other hand, the Official Assignee comes to 
the conclusion that he will not take pro- 
ceedings for the aforesaid purpose then - 
he must give notice in writing to the 
appellant that he does not intend to 
take further proceedings with respect 
to the mortgage. .If that contingency 
arises, then the proceedings under r. 18 will © 
be stayed for a further fortnight from the 
receipt of such notice in order that the 
appellant- may have that time within which 
to decide whether he will take any proceed- 
ings which he may be advised. 

The order of the learned Judge must be 
set aside and there will be noorder as to 
the costs of the proceedings before Mr. 
Justice Pearson : the reason for that direction 
is that the application was really for an ad- 
journment and it is not possible to decide 
at the present moment whether that applica- 
tion for adjournment was justifiable. 

We are of opinion that the respondent 
Purna Chandia Pal must pay the costs. of 
the appellant as far as this appeal is con- 
cerned, | : 

Rankin, J.—The proceedings in the 
Court below show so much misconception 
that it is perhaps worth while to attempt 
observations in the hope that they may 
be of some use in the future. 

The present is a case where the adjudi- 
cation order was made on the 24th of Janu- 
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ary 1925. The proceedings arise out of a 
mortgage document which purports to have 
been entered into on the 12th of March 
1923, 7. e. to say, within two years of the 
adjudication I ignore the fact that some 
of the premises covered by the mortgage 
would appear to be moveable property. 
The mortgagee ôn the z1st of February 1925 
i. e, less than a month from the adjudi- 
cation order before the insolvent had filed 
any schedule, before any notices apparent- 
ly had gone to the creditors or the persons 
interested in the estate had any time to 
consider the position—made an application 
under r, 18 of Sch. IL to the Presidency 
Towns Insolvency Act. The form of the 
application was that the Official Assignee 
be at liberty to sell the mortgage subjects 
and after the sale to pay the mortgagee’s 
debt. The first thing that happened was 
that to that application the Official Assignee 
signed his consent: and, accordingly the 
> matter was dealt with by the Registrar in 
insolvency and not by the Judge. On 
reading that petition, the first order which 
under r.18 might have been made was an 
order appointing a certain time in the 
future as the date upon which the 
Court would enquire into the existence and 
` validity of the mortgage. Nothing further 
should have been ordered at that stage. 
When the time came to hold an enquiry, 
if the mortgage had been substantiated 
then the officef had it open to him to make 
another order, namely, declaring the exist- 
ence of the mortgage and directing that 
certain accounts should be taken ; if neces- 
sary, also by that order having declared the 
existence of the mortgage, he might direct 
a sale. In the present case the proceed- 
ings started by an order which was, in my 
judgment, improper and inexpedient, be- 
cause it was an order .which said that the 
Court wasto enquire whether PurnaChandra 
Pal wasa “secured creditor” and,soforth: and, 
it was ordered that in the event of his find- 
ing that Purna Chandra Pal wasa mortgagee 
the Registrar would take the accounts and so 


“that Rule. 
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under such mortgage, the Court shall direct 
such accounts and inquiries to be taken as 
may be necessary for ascertaining the prin- 
cipal, interest and costs due upon such 
mortgage, and...if satisfied that there onght 
to hea sale” (2 e. to say at that slage there 
ought to be a sale) “shall direct notice 
to be given” andso on. ‘Ghat is the first 
thing that was wrong, if I may say so, was 
this: The mortgagee may stand upon his 
security and ignore the bankruptcy al- 
together except to this extent that he must 
recognise that the Official Assignee naw 
stands in the place of the original-mort- 
gagor. He may, therefore, bring a suit 
like anybody else upon the mortgage mak- 
ing the Olficial Assignee a defendant-mort- 
gagor and if he does that then all enquiries 
proper in a mortgage suit will be made by 
the Court, all the necessary parties will be 
present in Court and a good deal of time 
and expense will be incurred. But to 
facilitate the administration ofan insolvent’s 
estate r. 18 of Sch. If of the Presidency 
Towns Insolvency Act gives the mort- 
gagee the great advantage which one of 
the English Bankruptcy Rules—Rule 75 
has for many years past given toa mort- © 
gagee where the mortgagor is an insolvent. 
Instead of bringing asuit a summary appli- 
cation may be made under the terms of its 
Rule: and when a summary application 
was made at a time when the Official 
Assignee had had no opportunity to -make 
an enquiry into the circumstances of this 
insolvency, .the first thing I should have 
thought, to be done was that some en- 
deavour should have been made to postpone 
the consideration of this application until 
the Official Assignee was fully satisfied 
that he knew enough about the dealings 
of the mortgagor to enable him safely to 
admit the mortgage. 

However, the matter came before the 
Court as an unopposed application under r. 


18 andthe conclusion now before the Court 7 


on behalf of the mortgagee as I understand 
itis this: He says that only the mortgagee 
and the Official Assignee are recognised by 
If the Official Assignee likes to 
adynit the existence and validity of the mort- 
‘gage and consents to an oyder for sale then 
the Court, has got ho option and all that the 


Court can do is to go through the formalizm» 


ty of hearing what these people have to 
say,andis bound to make an order, but 
no other person can possibly intervene at 
all, It is quite true that the mortgagee 
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is not obliged under r. 18 any more than if 
he brings a suit to implead any creditor or 
any other person than the Official Assignee. 
But this summary procedure to enforce 
his rights is not intended to exclude people 


who may have rights contrary to his own, and. 


I would point out in particular, that a duty 


is cast upon the Court byr. 18 of Sch. II to . 


hold an indepenfent enquiry, not meiely to 
determine issues between the mortgagee and 
the Official Assignee and to make orders by 
consent. What the Court is to do is this: 
The Court shal] proceed to enquire whether 
such person has mortgage and for what con- 
sideration- and under what circumstances: 
and, by*the rule which follows imme- 
diately afterwards, the Courtis entitled to 
summon people and examine them for the 
purpose of satisfying itself as to the cir- 
cumstances under which the mortgage has 
been executed. It is perfectly absurd to 
say, to my miind, that in these circum- 
stances it would not be open to the Court 
to send for any creditor or his witnesses and 
hear them. In addition to that, if the 
Official Assignee had known that any 
creditor was taking exception to this mort- 
gage or if the Court had known that any 
one was taking that course, it would be 
improper for the Official Assignee to allow 
that case to go by default or to take any 
steps to prevent the creditor and his in- 
formation from being brought to the notice 
of the Court. In these circumstances what 
happened here was that the Registrar had 
gone so far as coming to the conclusion 
that the mortgage was proved subject toa 
translation being put in and he recorded 
that he was minded to makea report to 
that effect; and, apparently he was minded 
th he would go and take the account, 
Before the report came into existence the 
presen iappellant objected and his objec- 
tions to the mortgage were brought to 
notice by a petition. Accordingly the 


~ Registrar, as I think very properly, sent 


the whole matter to the Judge, He never 
concluded his report, but sent the whole 
matter to the Judge to deal with it, be- 
cause it had entirely changed its aspect. 
He was quite entitled to do that whether 
it was an opposed or unopposed application, 
at that stage. Heethought that the Judge 
“was the more proper person to deal with it 
wim the circumstances. 
The matler came before the learned 
Judge aba time when the Official Assignee 
no longer desired that any such summary 
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order for sale should be made. ` The Official 
Assignee apparently did not get notice of 
the application made by the present ap- 
pellant. He did not formally withdraw his 


_consent and ask for these proceedings to 


be stayed or postponed. The present ap- 
pellant as a creditor who had proved his 
debt’ in the meantime asked for such post- 
ponement. Then a point was taken that. 
the present appellant had no locus standi 
whatsoever; in other words, that although 
he was a person who was a cestui que trust 
and the Official Assignee was his trustee 
in the insolvency, and although he and the 
Official Assignee were at one and although 
it was desired by them that this. enquiry 
should not be rushed through because there 
were matters to consider, the learned Judge 
sent the thing back to the Registrar ap- 
parently on the footing that he should com- 
plete his report to the effect that the mort- 
gage was validand take an account and 
that the sale should go on. i 

To my mind that order is entirely im- 
possible. The learned Judge was adminis- 
tering an insolvent’s estate and the Rules 
of the Insolvency Court are’ to be given a 
meaning consistent with reasonable adminis- 
tration. I do not propose to decide now 
whether there is any objection to a ques- 
tion under s. 55 being dealt with under 
r.-18 of Sch. II. The questions under s. 55 
are questions where a trustee claims by a 
higher title than the insolvent mortgagor. 
On the other hand, if a mortgagee takes 
proceedings underr.18 the Court has no 
option but to make efquiries which that 
rule directs: and, if objections under s. 55 
are brought to its notice I do not at present 
see how it can purport to ignore it. But 
it may be that the most convenient and 
sensible ‘course in such cases is for pro- 
ceedings to be stayed to enable a bank- 
ruptey motion—(motion in insolvency)— 
to be brought under s. 55. Ordinarily it 
would be brought by the Official Assignee. 
If the Official Assignee being tendered a 
reasonable indemnity by a creditor un- 
reasonably refuses to bring such proceedings 
-nder s. 55 the Court has ample jurisdiction 
to authorize acreditor in one or the other 
or several different ways to take Wage ts 

e 
learned Judge might perfectly well have 
stopped these proteedings and limited a 
time within which proceedings under s. 55 
should be dealt with. There were other 
ways of dealing with this matter, But the 
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order made in this casé, namely, to send 
the proceedings back in such manner thata 
conclusive decision betwean tke mortgagee 
and the Official Assignee as tothe validity 
of this mortgage might come upon the file 
of the Court without any enquiry into the 
real matter, was a proceeding which was 
both unnecessary and, in my opinion, un- 
justifiable. 

I entirely agree in the order which the 
learned Chief Justice has proposed. It seems 
to me to be a beneficial order—a reasonable 

‘direction—enabling this matter or be tried 

upon proper materials by the Court doing 
its duty to the creditors on the one hand 
and the mortgagee on the other. 

For these reasons, I think, the appeal 
should succeed, : 

R. L, Appeal allowed. 


LAHORE HIGH COURT. 
MISOELLANEOUS SECOND Civin APPEAL No. 
2010 or 1925. 

February 22, 1926. 

Present :—Mr. Justice Dalip Singh. 
Mrs. S. R. DARRAH—DEBTOR—DEFENDANT 
-—ÅPPELLANT 
versus 
FAZAL AHMAD AND ANoTHER— 

; OREDINORS— PLAINTIRES— 


RESPONDENTS. 

Provincial Insolvency Act (V of 1920), ss. 19, 21, 22 
—Order as to security—Ineentory of property—Lists of 
creditors and debtors—Proper stage-—Notification of 
petition in local official Gazette—Legality. 

There is no authority for the proposition that s. 19 (2) 
of the Provincial Insolvency Actapplies only to the 
case of a petition by the debtor. 

Muthukaruppan Chettiar v. Muthuraman. Chettiar, 
26 Ind Cas, 282; 12 L. W. 1012; (1914) M. W. N. 899, 
referred to. : : 

Under s. 21, Provincial Insolvency Act, the Court is 
given the discretion to make an order for security at 
any time at or after admitting the petition. Similarly 
under s. 22 of the same Act, the Court may at any 
time after admitting the petition demand an inven- 
tory of the debtor's property and lists of his creditors 
and debtors and of the debts due to and from them. 
{p. 903, col. 2.) 

Where no new rules have been framed under the 

. new Provincial Insolvency Act V of 1920, rules framed 
under the old Act of 1907 will hold good where they 
are not inconsistent with the later Act. [ibid ] 

There is nothing illegal about the notification of a 
pid) for insolvency in the local officifl Gazette. 
ibid. 

Miscellaneous second appeal from an 
order of the Additional District Judge, 


Lahore, dated the 23rd July 1925, affirming 


8. R. DARRAH V, FAZAL AHMAD, 


_ fore, repel it. 
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that of the Judge, Small Cause Court and 
Judge Insolvents Estates Court, Lahore, 
dated the 4th July 1925. 

Lala Moti Sagar, R. B., and Lala Balwant 
Rai, for the Appellant. 

Maulvi Ghulam Mohy-ud-Din, for the Re- 
spondents, 

JUDGMENT.—In this appeal the 
parties took time to arrange a compromise 
on certain terms which were recorded when 
the case came before me on the 12th Janu- 
ary, 1926. The terms of the arrangement 
have not been complied with and the com- 
promise, therefore, drops. 

Rai Bahadur Moti Sagar forthe appel- 
lant has argued that the Trial Court was 
wrong in ordering notification of the peti- 
tion for insolvency in the Gazette, was 
wrong in demanding security under s, 2L 
and wrong in demanding a list of property 
and debts under s. 22 of the Provincial 
Insolvency Act before deciding the ques- 
tion which was disputed by the debtor, 
namely, as to whether the debtor had com- 
mitted any acts of insolyency or not. He 


further urged that sub-s. (2) of s. 19 only 


applied to the case of a petition by the 
debtor. This last contention is not sup- 
ported by any authority and Muthukarup- 
pan Chettiar: v. Muthuraman Chettiar (1) 
seems to be against the contention. I, there- 
Under s. 21 the Court is 
given discretion to make an order for secur- 
ity atany time at or after admitting the 
petition. Similarly under s, 22 the Court 
may atany time after admitting the peti- 
tion demand an inventory of the debtor's 
property and lists of his creditors and 
debtors and of the debts due to and from 
them. It is clear, therefore, that the matter, 
is entirely in the discretion of the Court and 
I see no reason in second appeal to inter- 
fere with that descretion in the circum- 
stances of this case. 

As regards the question of notification in 
the Gazette it appears that no rules have 
been framed under the new Act V of 1920. 
It follows, therefore, that the old rules 
under the Provincial Insolvency Act. 1907, 


“still hold good where they are not incon- 


sistent with the present Act. Under the 
Act of 1907 a notice in, the local Uazette 
was made obligatory bys.12 (1). Ruled 


of the rules is as follows :—Notice of alan 


order fixing the date of the hearing of 2 
petition under s. 12 (1) may in addition 
ae 26 Ind. Cas. 282; 12 L. W. 1012; (1914) M. W. N. 
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to the publication thereof in the local 
official Gazette as required by the Act be 
also advertized in such local newspaper 
or newspapers as the Court may direct. I 
consider that the rule does not in terms 
incorporate ` the publication required by the 
Actin the local official Gazette in itself, 
but even omitting this clause in the rule 
the rule would empower the Court at its 
discretion to advertise the petition in any 
local newspaper or newspapers. The local 
Official Gazette may in asense be said to 
be a newspaper. In any event I asked 
Counsel forthe respondent whether he would 
prefer a publication of the petition in other 
newspapers and he said not. In the cir- 
cumstances of the case I'am, therefore, not 
prepared to interfere in second appeal on 
this ground. 

The appeal accordingly fails and is dis- 
missed with costs. 


R., L, Appeal dismissed, 





CALCUTTA HIGH COURT. 
APPRAL FROM ORIGINAL CIVIL JURISDICTION 
No. 1 or 1921. 

May 26, 1921. 

Present: —Sir Lancelot Sanderson, Krt., Chief 

Justice, and Mr. Justice Richardson. 
CHANDRA SEKHAR MULLICK 
AND ANOTHER—PLAINTIFFS—ÅPPELLANTS 
versus 
GONESH CHANDRA DE AND otHERs— 
DEFENDANTS—- RESPONDENTS. 
Civil Procedure Code (Act V of 1908), 0.-XXXITI, 


w 4—Suit by next friend of minor—Dismissal— 


Procedure. 

Where it appears clearly upon affidavit that a suit 
has been commenced by the next friend of a minor 
to promote his own views and not for the benefit of 
the infant, an order dismissing the suit may be made 
summarily and without an enquiry into the propriety 
of the suit. [p. 906, col. 1.) ’ 

Appeal against éhe judgment of Mr. 
Justice Buckland, in the exercise of Ordi- 

«agy Original Civil Jurisdiction. 
Mr. B. N. Ghosh, for the Appellant. 
Messrs. S. R. Dass, Pankridge, S. Ghosh; 


R.C. Bonnerjee, A. N, Chaudhuri, M. N. 
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Bose, S. N. Banerjee, P. N. Ghose, and R 
S. Pandit, for the Defendants. 


JUDGMENT. 

Sanderson, C. J.—This is an appeal 
from the judgment of my learned brother 
Mr. Justice Buckland. It was given with 
respect to a petition which , was presented 
to the Court by Gopessur Mullick and Gora- 
chand Mullick, two of the defendants in the 
suit. 


The petition asked that the suit might 
be dismissed with costs or that an enquiry 
might be held by the Court to ascertain 
whether the suit was for the benefit of the- 
infant plaintiffs and whether Surendra 
Nath Banerjee was a fit and proper person 
to act as the next friend of the infant 
plaintiffs in the suit and there were other 
usual prayers. | 

The decision of the learned Judge was 
that the suit should be dismissed with 
costs. 

The suit was brought by Chandra Sekhar 
Mullick and Nanda Kishore Mullick as 
shebaiis of an idol, both minors, by their 
next friend Surendra Nath Banerjee and 
there were 15 defendants. 

The main prayer in the suit was for a 
declaration that an indenture of lease, dated 
the 18th of October 1919, was invalid and 
for an order cancelling the said lease. 
sane were other incidental reliefs prayed 

or, . . 

The lease which it was desired to set aside 
was in respect of certain premises Nos. 78 
and 80, Lower Chitpore Road. The facts 
with regard to the question, which is now 
before us, are fully set out in the judgment 
of my learned brother and I propose to read 
the relevant paragraphs in his judgment 
which are us follows:— 

“The property was dedicated in the year 
1820 by one Chitra Dassi who died in the 
year 1855. Inthe year 1876 a Suit No. 442 
of 1876 was filed in this Court by one of 
the then shebuits against the others for con- 
struction of the instrument whereby the 
property was dedicated and of the Will 
of Chitra Dassi, and to have the trusts 
carried out. On the 4th December 1878 a 
decree was made in that suit and the Off- 
cial Receiver was thereby appointed and 
still is thereceiver of the property dedi- 
cated. . 

On the 26th April 1915 under an order 
made in this suit the Official Receiver 
granted a lease of Nos. 79 and 80, Lower 
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Chitpore Road to the grandfather of the 
plaintiffs and to defendants Nos. 7 and 8; 
since then the plaintiffs’ grandfather has 
died leaving them as his heirs. 

On the 18th August 1919 the shebaits 
- Offered and the 4th defendant Mr. George 
Douglas agreed,to accepta building lease 
of this property subject to the sanction of 
the Court of the terms being obtained. 
One term was that the defendants Nos 7 
and 8 and the plaintiffs should surrender 
their rights under the lease of the 26th 
April 1915. A week later on the 25th 
August 1919 Hashim Ebrahim Sallayjee 
offered to take a building lease of the same 
property upon the terms set out in a letter 
from his attorneys to Babu Pannalal Dey; 
the attorney for the defendants Ashutosh 
Mullick, Monilal Mullick, Manik Lal Mullick 
and Sarat Chandra Mullick, but on the 27th 
August the Official Receiver approved the 
proposed lease to Mr. George Douglas as 
being for the benefit of the estate. 

Therefore, on the Ist September 1919. the 
defendants Nos. 7 and 8 applied to Rankin, 
d., with the consent of all the shebaits for 
sanction to the proposed lease to Mr. 
George Douglas. On that application the 
infant plaintiffs were represented by their 
mother Kadambini Dassi for whom Messrs. 
G. CO. Chunder & Co. were acting. Babu 
Pannalal De, who was instructed to consent 
to the order, brpught to the notice of the 
Court the offer made by Sallayjee, and 
Rankin, J. accordingly adjourned the 
. Matter so that the parties could have an 

opportunity of considering that offer. 

On the 5th September the application was 
renewed and on that occasion Babu Pannalal 
De put forward two offers, one-of them 
Sallayjee’s, in terms differing slightly from 
those of his previous offer. The partners, 
however, said they preferred to accept the 
offer of Mr. George Douglas and with their 
consent an order was made sanctioning the 
proposed lease to him. 

On the same day Babu Pannalal De on 
behalf of the defendant Ashutosh Mullick 
gave notice to the partners that he would 
apply on the 9th September that the order 
of the 5th might be reconsidered and in sup- 
port of that application an affidavit of 
Ashutosh Mullick was filed in which he 
stated his wish that the offey of Sallayjee 
made on the 5th should be accepted. 

“The matter came on again before the 
Court on the 9th September when the ap- 
plication was dismissed and it was directed 
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that the draft lease should be settled by 
senior Counsel and that the draft lease, 
if settled, should be sanctioned by the 
Judge in Chambers. This was done and 
the lease was executed on the 18th October 
1919 and the lessee went into and now isin 
possession of the property.” Those are 
the material facts about which there is no 
dispute, ; 

The suit contained allegations that there 
was no necessity for the lease to Mr. Douglas, 
that it was not for the benefit of the estate, 
that the Court had no jurisdiction to meke 
the order sanctioning the lease, and there 
were various charges of fraud, mistepresen- 
tation and conspiracy against some of the 
parties, the allegation being that the Court 
had been misled. 

. The learned Judge upon considering the 
points which were argued before him came 
to certain findings. He pointed out first 
that in the petition of the applicants it is 
alleged that the application made on behalf 
of Ashutosh Mullick on the 9th of September 
1919 was really made on behalf of Sallayjee, 
that is, the application to set aside the order 
of Mr, Justice Rankin sanctioning the lease 
to defendant Mr. Douglas and that in 
support of this charge reference was made 
toa petition for leave to defend a snit which 
had been brought by Ebrahim Sallayjee & 
Co., against Ashutosh Mullick, and in that 
suit Ashutosh Mullick alleged that he had 
been instigated by Sallayjee to make the 
application to set aside Mr. Justice Rankin’s 
order. 

The learned Judge then said that it was 
alleged that Surendra Nath Banerjee was a 
man of no substance, that as far as the 
petitioners could ascertain, he was an em- 
ployee of Sallayjee whose brick-field he 
managed. In this Court it has not been 
disputed that Surendra Nath Banerjee is an 
employee of Sallayjee. The learned Judge 
then referred to an affidavit which was put 
in by the mother of the infant plaintiffs to 
the effect that she had been advised by 
competent solicitors and that she and her 
solicitors considered the offer of Mr. Douglas 
and had come to the conclusion that it 
was more beneficial to the estate than the 
offer of Sallayjee and thatshe and the other 
shebaits objected to let out the premises to a 


Muhammadan for the reasons which are seo 


out in the affidavit. 

As I have already said, in this Court the 
facts that I have referred to were not really 
disputed nor was it seriously disputed that 
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the learned Judge had jurisdiction to make 
the order dismissing the suit. But it was 
argued -by the learned Counsel for the 
appellants that he should not have made 
the order without a previous enquiry for the 
purpose of ascertaining whether the suit 
was really brought for the benefit of the 
infant plaintiffs, or to pul it shortly, with- 
out an enquiry into the propriety of the 
suit, : 

The principle is correctly laid down in 
- my judgment in Daniell’s Chancery Prac- 
tices Vol. I; page 103, to this effect —“ Where 
it appeared clearly upon aflidavit that the 
action was commenced by the next friend to 
promote his own views and not for the 
benefit of the infant such an order (i. e., the 
order dismissing a suit) was made sum- 
marily and without an enquiry.” For that, 
proposition, Sale v. Sale (1), was quoted as 
an authority. That was a case which came 
before the Master of the Rolls and the head- 
note is this: 

“In a clear case the Court being of opi- 
nion that a suit had been commenced by 
the next friend of infants to promote his 
own views and not for the benefit of the 
infants, summarily and without a reference 
to the Master dismissed it with costs to be 
paid by the next friend and the learned 
Master of the Rolls in his judgment said, 
‘Tam perfectly satisfied that this suit is 
filed not for the benefit of the infants, but 
to promote the views of the person who 
styles himself the next friend of the infants, 
and that being so, I apprehend there can be 
no doubt of the jurisdiction of this Court, 
and that it ought to be exercised in such a 
cage as this.” 

The learned Judge in this case came to 
the conclusion that there was no doubt 
that this suit was filed, not for the benefit 
of the infant plaintiiis but in the interest of 
Sallayjee and I agree with the learned 
Judge in this respect. It is clear to me 
that Surendra Nath Banerjee was merely 
the tool and instrument of Sallayjee. 

The learned Counsel for the appellant 
argued first that this Court must assume 
the facts as stated in the plaint; secondly, 
that if those facts were assumed then the 
plaintiffs would be gutitled to rescission of 
the lease; and thirdly, that if the lease were 
eeaginded then it must be for the benefit of 
the infant plaintiffs. In view of the facts 
of this case and of the proceediiigs before 


(1) (1839) 1 Beay, 586; 48 E. R 1068, 
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Rankin, J., Iam by no means satisfied that 
there is any substance in the first two con- 
tentions but even assuming for the present 
that the learned Counsel’s argument was 
correct as regards the first two propositions 
Iam certainly not satisfied that it would 
be for the benefit of the infant plaintiffs if 
the lease, which was granted'‘to Mr. Douglas, 
were rescinded. r 

The first ground upon which the learned 
Counsel relied was that the plaintiffs were 
joint lessees under the old lease of the pre- 
mises and that a year and-a-half of the ` 
term ofthat lease still remained unexpired 
atthe time of the proceedings before Rankin, 
J., and that it was not inthe interests of 
the plaintiffs that lease should be sur- 
rendered. 

I ought to have said that the land in 
question was occupied by bustees and the 
plaintiffs and the other lessees were not 
in occupation but were endeavouring to 
realise rents from the tenants who were 
living in the bustees. 

In my judgment the learned Counsel's 
argument is met by the statements which 
are to be found in para, 5 of the petition 
because it there appears that the petitioner 
after stating that the lessees were unable 
to realise any rent from the tenants for 2} 
years proceeded to state: 

“Thereafter the income of the said pro- 
perty with taxes was only Rs. 881-13-5 
a month whereas the rent pay&ble in respect 
thereof was Rs. 750 a month and the muni- 
cipal rates and taxes Rs. 248-5-4 a month. 
There was thus a loss’ of Rs 116-7-11 a 
month in rent besides costs of litigation 
which amounted to Rs. 3,000 or thereabouts 
and establishment charges and the peti- 
tioners and the said Sreemati Kadamibni 
Dassi, the mother and natural guardian of the 
plaintiffs, were always anxious to get ‘rid of 
thesaid premises and to surrender the lease 
in respect thereof.” Those facts are uncon- 
tradicted and in view of those facts it seems 
to me that the lessees would be benefited 
by being relieved of that lease, inasmuch 
as it was an unprofitable lease;. consequently 
in my judgment the first point which the 
learned Counsel urged cannot be sustained. 

The next point which the learned Coun: 
sel argued was that, looking at the matter 
from the epoint of view of the plaintiffs’ 
beicg shebaits, “the lease was for a long 
period of 6) years and that there was no 
necessity as far as the estate was con- 
cerned for that lease, It seems to me 
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that it is possible that there might be some- 
thing in that argument (though I do not 
propose to express any definite opinion 
about it at the present moment, for in my 
judgment itis not necessary so to do) if 
that lease had not been approved by Mr. 
Justice Rankin, who after a full enquiry 
came to the contlusion that it was a proper 
lease for the shebaits to enter into having 
regard to the circumstances of the case into 
. which he had made an enquiry. That judg- 
ment of my learned brother was not appeal- 
ed against. Itisstated in the petition of 
Ashutosh Mulick that Sallayjee had in- 
stigated him to appeal against my learned 
brother Mr. Justice Rankin’s judgment, 
but on further consideration he, Ashutosh 
Mullick, abandoned the appeal. Therefore, 
my learned hrother’sjudgment stands undis- 
puted; consequently in my judgment the 
: point that there was no necessity for this 
lease, having regard to the interests of the 
estate, is not open to the appellant on this 
occasion. 

It was further stated by Mr. Dass in the 
course of the argument and it was not de- 
nied that with regard to this debutter pro- 
perty the shebaits had no pecuniary interest 
and it was the idol only which would be 
benefited from the increment which would 
be derived from this lease. It isa building 
lease for 60 years with a rent of Rs, 2,000 a 
month for the first 20 years with an increas- 
ing rent as in the leasé provided. 

lt is further to be noticed that most of 
` tbe shebaits are adults, and they approved, 
with the exception ‘of Ashutosh Mullick 
who has been found to be acting on behalf 
of Sallayjee, of the lease being granted to 
Mr. Douglas. Again itmust be remember- 


ed that the mother and natural guardian . 


ofthe infant plaintiffs although she was a 
purdanashin woman was advised by attor- 
neys of this Court, and has sworn an affi- 
davit that she approved of the lease being 
granted to Mr. Douglas; consequently in 
my judgment looking at the matter from 
the point of view of the plaintiffs being 
shebaits, the argument of the learned Coun- 
sel for the appellant is without substance. 
Now let us look at thé case from the other 
side. The plaintiffs are infants who are, we 
are told, about 10 and 12 years old. Surendra 
Nath Banerjee who appears on the record as 
their next friend is a total stranger to them. 
He is also a-total strangerto the mother of 
the infant plaintiffs, He is employed by 
Sallayjee and, in my judgment, there is no 
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doubt whatever that Surendra Nath Baner- 
jee had been instigated by Sallayjee to bring 
this suit. The learned Judge has found 
that the suit has been instituted notfor the 
benefit of the infants butfor the benefit of 
Sallayjee and the learned Counsel for the- 
appellant did not seriously dispute that 
finding, his argument betng based upon 
the allegation that even if that were so the 
suit must be for the benefit of the infants. 
Now, if it be taken asa finding, as I think 
it must be taken that this suit was institut- 
ed solely for the benefit of Sallayjee, what 
is the only conclusion to which this Court 
can come? In my judgment the conclusion 
is this that Surendra Nath Banerjee has 
been instigated to bring this suit with the 
same objectas Ashutosh Mullick was in- 
stigated by Sallayjee when he made his 
application before Mr. Justice Rankin to 
set aside the order which the ` learned 
Judge had made. The petitioners made 
a definite allegation as to the reason why 
this suit has been brought in para. 32 of 
their petition to this effect: “Your peti- 
tionersfurther charge that this suit has 
not been brought for the benefit of the in- 
fants but for the purpose of benefiting the 
said H. E. Sallayjee and the real object 
thereof is to blackmail your petitioners 
and the other defendants and to compel 
them to enter into some arrangement with 
the said Mr. H. E Sallayjee regarding the 
lands which have been leased out under tHe 
orders of this Hon'ble Court for the sake 
of peace.” That statement is not denied as 
far as I can discover although Surendra 
Nath Banerjee filed an affidavit, except in 
so faras he states in para. 7 of his af- 
davit as follows:— 

“I deny that I have any interest in this 
suit other than the interest of the infant 
plaintiffs and of the idolreferred to in the 
plaint herein and the desire to see justice 
vindicated.” Speaking formyselfI do not, 
believe fora moment that Surendra Nath 
Banerjee had the smallest desire to see 
justice vindicated, forin my judgment he 
was merely a tool of Sallayjee and lent 
himself to Sallayjee for the purpose of bring- 
ing thissuit. The learned Judge has found 
as a fact that this, suit has been brought 
in the interest of and for the benefit of 


Sallayjee and I see no reason whatever fase 


differing from the conclusion of the learned 
Judge on fhat question of fact. It is 
not difficult to see that if this suit 
were -allowed to proceed Mr. Douglas, the 
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lessee, would be placed in an inconveni- 
ent and difficult position because as long 
as this suit was pending undisposed of, it 
would be practically impossible for him to 
proceed withthe development of the land 
of which he took the lease for the purpose 
of building and thus an opportunity would 
be provided ‘or Sallayjee bringing pressure 
to bear upon Mr. Douglas to come to some 
arrangement.’ I consider thisa bad case 
and the institution of the suit an abuse of 
the process of the Court. In my judg- 
mept the learned Judge was right in dis- 
missing the suit and consequently in my 
judgment this appeal vught to bedismissed. 


Before leaving the matter and having re- 
gard to the discussion which took place 
yesterday with respect to the question of 
the proposed change of Surendra Nath 
Banerjee’s attorney, with which we dealt 
fully in the judgment which was then de- 
livered, I desire to say that the appeal was 


left in the hands of learned Counsel Mr. B.. 


N. Ghose, instructed by Mr. Pannalal De 
and inmy opinion everything was said by 


Mr. Ghose which could be said on behalf. 


of the appellant in thiscase and indeed as 

-I said yesterday both my learned brother 
and I are indebted to him forthe able argu- 
ment which he presented to the Court. 


As regards costs the appellant Surendra 
Nath Banerjee must pay the costs of this 
appeal as far as Mr. Douglas is concerned. 
He must also pay the costs of this appeal of 
the petitioners, i. e., Gopessur Mullick and 
Gorachand Mullick and the costs of the 
Official Receiver. But Mr. Gonesh Chund- 
er De, Messrs. Cook & Co., Ltd, and 

“ Doyal Chand Mullick and Sarat Chunder 
Mullick must pay their own costs of this 
appeal, as we do not see there was any 
necessity for their being separately repre- 
sented in the appeal. 

Richardson, J.—I agree. The true 
wwner of the property in question is the deity 
to whom it was dedicated. The infant plaint- 

< iffs in whose names the suit is brought are 
two ofthe trustees or shebaits who manage 
the property on behalf of the deity. The 
endowment isa private family endowment. 
The shebaits, who include a number of 
adults as well as the pldintiffs, are mem- 
bers of the family to which the founder of 

-IS endowment belonged by marriage. 

Surendra Nath Banerjee who appears on 
the record as the next friend of the infants 
and by whom the suit was in fact institut- 
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ed, nominally for the benefit of the infants, 
has nothing whatever to do with the 
original trust or with the family of the 
founder. He is an entire stranger. 


The professed object of the suit is to 
obtain a declaration that the lease of this 
property, granted by the shebaits with the 
leave of the Court to the defendant George 
Douglas, is invalid on the grounds in brief 
that the Court had no jurisdiction . to 
accord leave and that the leave was obtain- 
ed by means of fraud and conspiracy. 


It- is beyond all dispute that the true 
motive of the suit is to have the lease in- 
validated in the interest of one H, E, 
Sallayjee who was also a candidate for a 
lease ofthe property. Sallayjee is the em- 
ployer of Surendra Nath Banerjee. 

The latter had no personal knowledge in 
respect of the various charges of fraud so 
liberally scattered about the plaint., It . 
seems obvious that he could have no per- 
sonal knowledge. of the circumstances, and 
the verification at the end of the plaint 
says: “That the statements contained in all 
the paragraphs of the foregoing plaint 
are based on informations received by me 
and 1 believe the same to be true,” 


‘Nevertheless when this gentleman came to 


answer the application with which we are 
immediately concerned in effect that the 
suit should be dismissed on the ground 
that it was not brought in food faith for 
the benefit of the infants he said that the 
allegations in the plaint wera true to his 
“knowledge, informatién and belief.” The 
change of form is not without significance 
and taken with the facts already referred 
to in detail by my Lord [have come to the 
conclusion that Surendra Nath Banerjee is 
intermeddling in what does not at all 
concern him merely for private ends of 
his own or of H. E. Sallayjee. He is not 
acting at all for the benefit of the infants. 
Surendra Nath Banerjee now here states 
the source of his information and the 
charges made appear to be entirely specu- 
lative and visionary. It would, in my 
opinion, be a waste of the time of the Court 
to investigate them. I can see no reasonable 
or prima facie ground for saying that it 
would be to the advantage ofthe infants 
that this elease should be set aside. The 
lease was execifted with the consent of the 
mother and guardian of the infants and at 
this stage at any rate is supported and 
adhered to by all the adult shebatis. In my 
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opinion the suit is plainly an abuse of the 
process of the Court. ° 

It may be unnecessary to deal with the 
question but personally I see no reason 
why any doubt should be felt as to the 
jurisdiction of the Court to give the shebaits 
leave to grant*a lease of this kind. So 
far as Ï can see full materials were placed 
before the Court and the learned Judge 
before whom the matter came exercised a 
careful and circumspect discretion upon 
those materials. My Lord has already 
referred to the abortive appeal from the 
order which the learned Judge made and 
the statement which the appellant (one of 
the shebaits) afterwards made in reference 
to that appeal. 

P agree that the appeal should be dismiss- 
ed. 


Z. K. Appeal dismissed. 
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OUDH CHIEF COURT. 

Civin Reviston No. 25 or 1926. 
February 24, 1926, 
Present:—Sir Louis Staurt, Krt., Chief Judge. 
DEPUTY COMMISSIONER, PARTAL- 
GARH— APPLICANT | 

Versus 


RAM HARAKH—Opposite Party. 
Stamp «Act (II of 1899), s. 61 (1), revision under— 


Notice to the party liable, whether necessary—Col- 


lector's powers of prosecution. 

A Court revising under s. 61 (1) of the Stamp 
Act, on the application of Oollector, a decision of a 
subordinate Court regarding the sufficiency of stamps 
is not bound to issue notice to the party liable. 

The question of prosecution for an offence against 
the stamp law is to be decided by the Collector 
irrespective of any action of the Revision Court under 
8. 61 (1) of the Stamp Act. - 

Reference made by the Deputy Commis- 
sioner, Partabgarh, dated the 13th February 
1925, i 

ORDER. 

Stuart, C. J. (February 22, 1926.) —AsI 
` yead.s. 61 of the Stamp Act the Collector has 
the right to refer such a matter to this Court 
and this Court may record a declaration 
upon his application and determine the 
amount of duty and may require the per- 
son in whose possession the instrument is to 
produce the same and may“ impound it, 
When such a declaration has been recorded 
this Court shall senda copy of the declara- 
tion tothe Collector to decide the question 
of prosecution, as far as I can see, irrespec- 
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tive of the action by this Court. I do not 
see anything in the Act which requires us 
to issue notice to the person. It appears to 
me that in a matter such as this it is a 
waste of time to issue the notice. -Please 
place the matter before the Hon'ble Mr. 
Justice Hasan for action. e 

Hasan, J. (February 24, 1926.)—L agree. 
Let the necessary declaration be made, and 
let copy of the above declaration be forward- 
ed to the Collector for information. 

F Q Order accordingly 


nee + sm . 


CALCUTTA HIGH COURT. 
Second OIVIL APPEAL No. 1522 or 1995. 
January 20, 1926. 

Present :—Mr. Justice B, B. Ghose. 

à ALTAP ALI—APPELLANT 

versus 


5 JAMSUR ALI--RESPONDENT. 

ivil Procedure Code (Act V of 1908), s. 2 (2), O. 

XLI, rr. 11, 81—Court Fees Act (VII of isos pe 

Z Art. 4 Appeal ee oe in limine—Decree— 
eview—Court-jee payable—Interpretatio: St 

—Schedules and headings. j PERAE 

The dismissal of an appeal under O. XLI, r. 11, C, 
P. O., amounts to a decree within the meaning of 
s. 2 (2) of the Code. The expression of opinion dismiss- 
ing the appeal in such a case is a judgment, although 
as a matter of practice such judgment is not pronounc- 
ed in the form prescribed under r., 31 of O. XLI. 
[p. 910, col. 1.) 

An application for review of an order dismissing 
an appeal under O. XLI, r. 11, C. P. C., presented 
after the ninetieth day from the date of the order 
sought to be reviewed falls within the purview of 
Art. dof Sch. I tothe Court Fees Act anda Court- 
fee is leviable thereon in accordance with the pro- 
visions of the third column of the Article, [ibid.] 

Schedules annexed to an Act and the headings 
under which they are placed are parts of the Act but 
in construing a provision contained in the Act they 
are not to be taken into consideration if the language 
of the enactment is clear. [p. 910, col. 2.] 

Appeal against a decree of the District 
Judge, Comilla, dated the 18th March 
1925, affirming that of the Subordinate 
Judge, Comilla, dated the 16th July 1994, 

Babu Ram Doyal Dey, for the Appellant, _ 

Babu Surendra Nath Guha, for the Gov- 
ernment. 


JUDGMENT.—The “question before 


me arises out of an application for reviewer 9 


of a decision of this Court dismissing a 
second appeal under O. XLI, 1. 11 of the 
O. P. C. The suit out of which the appeal 
‘arose was one for partition and the plaint 
and the memorandum of «appeal bore a 
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. Court-fee stamp of Rs. 15 as required by 
Art. 17 (vi) of Sch: II of the Court Fees 
Act as amended by the Bengal Act of 
1922. The application was filed with a 
Court-fee stamp of Rs. 2, while the Stamp 
Reporter was of opinion that it should bear 
a Court-fee stamp of Rs. 19 under the pro- 
visions of Art. 4 of Sch. I of the Act, as the 
application was presented after the ninetieth 
day from the decision of this Court. The 
Taxing Officer referred the question under 
s. 5 of the Court Fees Act and the Chief 
Justice has appointed me for deciding the 
matter. , 
` I heard the arguments of the learned 
Vakil for the petitioner as well as of the Go- 
vernment Pleaderon both sides of the ques- 
tion, The contention on behalf ofthe peti- 
tioner is that s. 4 of the Act directs the 
payment of fees as indicated either by the 
First or Second Shedule of the Act, and as 
the fee payable on the plaint in this case is 
under the Second Schedule which relates to 
“fixed fees,” you cannot look to the First 
Schedule, which refers to “ad valorem fees,” 
for the purpose of levying fees on an appli- 
cation in a proceeding arising out of a plaint 
such as this. The headings of the two Sche- 
dules form parts ofthe enactment and they 
refer to two distinct classes of documents, 
and in order to find what fee should be pay- 
able on this application one must be con- 
fined tothe Second Schedule, That being 
so, the only provision applicable to this do- 
cument is that under Art. 1 (d) (it) of the 
Second Schedule, which requires a fee of 
Rs. 2. It is further contended thata dis- 
missal under O. XLI, r. 11, is nota judg- 
ment but a mere order and as such it is not 
followed by a decree. Therefore, in any 
view Art. 4 of Sch. I has no application to 
this petition. - 

The last contention may be disposed of 
first. That the dismissal of an appeal under 


= ™O. XLI, r. 11 by this Court is a decree does 


not seem to admit of any argument at this 
time of the day. It falls within the defini- 
tion ofa decree in s. 2(2) of the ©. P. C. 
It was held to be adecreein the case of 
‘Uma Sundari Devt v. Bindu Baskini (1) 
with reference to the corresponding s. 551 
of the Code of 1882, where the practice of 


a not drawing up decrees in such cases by 


. the High Court was referred to. It may also 
be pointed out that this case kas been fol- 
lowed in Munisami Naidu v, Munisami 


(1) 24 0. 759; 12 Ind. Dec, (x, s.) 1175, 
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Reddi(2)andAsma Bibi v. Ahmed Husain 
(3) and in a number of cases in this Court, 
the latest of which I found reported as 
Chandra Kanta v. Lakshman Chandra (4), 
The expression of opinion dismissing the 
appeal is a judgment, although as a matter 
of practice such judgment are not pronounc- 


-ed in the form prescribed under ©. XLI, 


r. 31. This contention of the petitioner is, , 
therefore, in my opinion without substance. 
This application is one for review of judg- 
ment. 

With regard to the first contention, s. 4 
of the Court Fees Act provides: “No docu- 
ment of any of the kinds specified in the 
First or Second Schedule to this Act annex- 
ed, as chargeable with fees,shall be filed...... 
ah EN any of the said High Courts......... 
unless in respect of such document there 
be paid a fee of an amount not less than 
that indicated by either of the said sche- 
dules as the proper fee for such document.” . 
In order to determine what amount of fee 
is payable in respect of the document one 
must find whether any of its kind is speci-- 
fiedin either the First or the Second Schedule 
of the Act. Such a document is clearly 
specified in.Art. 4, Sch. Iof the Act. Prima 
facie then the Court-fee payable is under 
that Article. There is no doubt that sche- 
duales annexed to an Act and the headings 
under which they are placed are parts of 
the enactment. Bué the same general rule 
which regulates the effect of the preamble 
applies also to these headings—namely, 
that they are not to be taken into consider- 
ation if the language of the enactment 
is clear. Craies on Statute Law—8rd Edi- 
tion, page 188. The learned Government 
Pleader also relies on the observation of the 
Privy Council in the case of Abdul Rahim 
Mahomed Narma v. Municipal Commissioner 
for the City of Bombay (5) that the heading 
toa group of sections cannot be pressed into 
a constructive limitation upon the exercise 
of the powers given by the express words 
ofthe Act. In this case, however, this rule 
of interpretation need hardly be referred to, 
I am unable to appreciate the argument 
that in finding out what fee is payable on 
the document in question you must not 


look into the First Schedule but must con- 
(2) 22M. 293; 8 Ind. Dee. (x. s.) 208. 
(3) 30 A, 290; &b. W. N. (1908) 109; 5 A. L. J. 584, 
(4) 36 Ind. Oas. 460; 21 C, W. N. 430; 24 OL Ji 
17 


(5) 48 Ind. Cas. 63; 42 B. 462 at p. 472;-23 O: W, N. 


. 110; (1918) M. W. N. 840; 24 M. L. T, 297; 20 Bom, L, 


R. 087; 8 L. W. 548 (P. Q). 
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fine your attention to the Second Schedule, 
-Why should this be so? The Act nowhere 
says (apart from the provisions of Art. 4, 
Sch. I) that in finding what fee is payable 
on an application you must find out how 
the fee was payable with respect to-the 
plaint, The argyment of the petitioner in 
substange comes to this: you find in the 
third column against Art. 4of Sch. I that 
reference is made to the fee leviable on the 
plaint. You should then find under which 
Schedule of the Act fee is leviable on the 


plaint and you must then find whether . 


this application is specifically provided for 
in that Schedule. As in this case such a 
document is not specified in that Schedule 
it must come under the general provision 
of “application or petition” under Art. 1 
of Sch. IT. Iam unable to accept this argu- 
ment. It seems to me that that would not 
be a natural construction of the Act. In 
my opinion on a proper construction of s. 4 
ofthe Act this document directly falls with- 
in Art. 4, Sch. I, and the fee leviable is ac- 
cording to the provision in the third cloumn 
irrespective of the provision relating to the 
levying of the fee on the plaint. The fee 
payable in respect of the application in 
question is, therefore, Rs. 15. 
Z, K, Application dismissed. 


LAHORE HIGH COURT. 
Sreconp Cıvıl APPRAL No. 2479 or 1925. 
March 8, 1926. 

Present: —Mr. Justice Zafar Ali. 
Musammat THAKARI BAI AND aNoTHER— 
DEFgENDANTS—APPELLANTS 
Versus 
JASPAT RAI—PLAINTIFF-—RESPONDENT. 

Hindu Law-—Debts—Antecedent debt — Mortgage- 
debts—Same morigagee. 

An independent debt which is neither illegal nor 
immoral contracted by a Hindu father on the security 
of the joint family property, antecedent to the mort- 
gage sued upon, does not cease to be just antecedent 
debt merely because the plaintiff himself is the prior 
mortgagee. [p. 912, col. 1.] 

Arumugham Chetty v. Muthu Koundan, 52 Ind. Cas. 
525; 42 M. 711; 9 L. W. 565; (1919) M. W. N. 409; 37 
M. LJ. 166; 26 M. L. T. 96 and Brij Narain Rai v. 
Mangla Pr asad Rai, 77 Ind Cas. 689; 46 A. 95; 21 A. 
L. J. 934; 46 M. L. J. 23; 5 P.L. T. 1; 28 6. W.N. 
253; (1924) M. W. N. 68; 19 L. W. 72; 2 Pat © R. AI; 

00. & A. L. R. 82; A. I R. 1924 P. 6, 50; 33 M. L. 
T 457: 26 Bom. L. N. 500; 11 O. L. J. 107; 5l LA, 
129; 1 O. W. 48; 41 C. L. J. 223 (P.O), followed. 

Second appeal from a decree of the 


District Judge, Multan, dated the 10th July ` 


THAKARI BAL 9. JASPAT RAI. 


gil 


1925, varying that of the Junior Subordi- 
nate Judge, Multan, dated the 15th Decem- 
ber 1921. 
Dr. G. C. Narang, for the Appaitants: 
ae Mool Chand, R. B., for the Respond- 


“SUDGMENT.—This bag appeal 
arises out of a suit brought by a mortgagee 
to recover Its. 1,760 by sale of the property 
mortgaged to him. This sum was arrived 
at thus:— 

(1) Rs. 600 principal mortgage-money. 

(2) Rs: 950 interest on (1) ° 

(3) Rs. 70 cost of improvements. , 

(4) Rs. 103 interest on (3) 

Total Rs. 1,723 minus Rs. 23 realised by 
the plaintiff mortgagee as rent, 

The Trial Court disallowed Items Nos. 3 
and 4, and allowed Rs, 392-4-0 out of Item 
No.1, and Rs. 630-120 out of ltem No. 2, 
and gave the defendant credit for Rs, 270 
on account of the rent of the mortgaged 
property and thus granted: the plaintif a 
decree for Rs. 793 but the correct amount was 
Rs. 753 that is, Rs. 392-4-0 plus Rs. 630-12-0 
minus Rs. 270= 753), (P 2). On appeal 
by the plaintiff the District Judge allowed 
the first two items in full, upheld the Trial 
Court's decision with regard to Items Nos. 3 
and 4 and disallowed the defendant’s claim 
to any rent more than Rs. 23 and thus gave 
the plaintiff a decree for Rs. 1,527 (that is, 
Rs. 600 plus #50) minus Rs. 23. 

The defendants have come up to this 
Court in second appeal, and the plaintiff has 
filed cross-objections in respect of items 
Nos. 3 and 4 which have been disallowed 
by both the Courts below. - These cross- 
objections need not detain us long. The . 
property mortgaged was one-third share in 
a house, the mortgagee himself being the’ 
owner of the remaining two-thirds,.and the 
mortgage being with possession, he enjoy“ 
ed possession of the whole house. The 

mortgagor was liable to pay costs of repairs, 
ifany, and not the cost of an addition to 
the house which the plaintiff appears to 
have made, He was, therefore, not entitled 
to recover the cost of it. I, therefore, 
dismiss the cross-objections with costs. 

Turning to the defendant's appeal it may 
be stated that the na ga Bala Ram and 
his son defendant No. 1 were members of 
a joint Hindu family ei that 
perty mortgaged was ancestral. Defendant . 
No. 2 is the wife and transferee of the rights -7 
of defendant No. 1, and the latter left her to - 
contest the suit as "the person standing in «. 


the pro# * 
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his shoes. Her main plea was that the mort- 
gage was not binding on her, the debts con- 
tracted by the late Balla Ram were not 
incurred for a family necessity. It was, 
however, proved that Bala Ram at first 
gave the plaintiff himself a mortgage for 
Rs. 150 on this, very property and subse- 
quently executed the present mortgage for 
Rs. 600 which comprised the following 
sums:— 

(1.) Rs. 150 the prior mortgage-money. 

(2.) Rs. 57-12-0 interest on (1). 

{3.) Rs. 392-4-0 received cash. 

` It wagestablished that Item No. 3 was 
borrowed for a family necessity but no 
necessity for No. 1 was either stated in the 
mortgage-deed or proved. lt was, however, 
an antecedent debt and there was nothing 
to indicate that it had been contracted for 
an immoral or illegal purpose. It is con- 
tended on behalf of the defendant-appellant 
that it could not fall within the definition 
of an antecedent debt because it was due to 
the plaintiff himself and that the latter was 
not entitled to recover it without establish- 
ing thatit was contracted for a family neces- 


sity, But in Arumugham Chetty v. Muthu ` 


Koundan (1), it was decided that “an in- 
dependent, debt neither illegal norimmoral, 
contracted by a Hindu father on the security 
of ‘the joint family estate, antecedent to 
mortgage, sued on, is an ‘antecedent’ debt 
sozas to support a charge on the sons’ shares’ 
also to the extent of the sums secured on 
the prior mortgage.” In this Madras case 
too, the prior mortgage-debt was due to the 
plaintiff in that case, and this case was 
cited with approval by their Lordshipsof the 
Privy Council in Brij Narain Rai v. Mangla 
Prasad Rai (2). Iam, therefore; of opinion 
that the finding of the lower Appellate 
Court on this point is correct. 
As regards the defendants’ claim for rent 
the plaintiff was under the terms of the 
™ mortgage bound to let the defendants’ 
portion of the house on rent and to set off 
the rent realised against interest. He did 
let-it for a short period and did realise 
Rs. 23 as rent, but he asserted that no 
tenant occupied the defendants’ portion of 
the house after the expiration of that period. 


(1) 52 Ind. Cas. 525; 42 M. “1; sI ne a (1919) 
© aù! W. N. 409; 37 ML L. J. 166; 26 M. L 

(2) 77 Ind. Cas. 689; 46 A. 95; AALT 934; 46 
M. L. J. 23; 5 P.L. T. 1; 28 O. W, X. 253; (1924) M. 
W, N, 68; 19 L. W. 72:2 Pat. L. R. 4 10-0. 

L. R. 8 82; A. I. R. 1924 P. C. 50; 33 MLL. T. 457; 26 
Bom, L, R, 506; 11 O, L. 5, 107; b1 T. A, 129; 1 0, W. 
N. 48; 41 O. L, J. 228 (P. 0). 
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Now the house is situate in Multan which is 
a thickly populated city and where presum-' 
ably houses do not remain unoccupied for 
want of tenants. Further as the plaintiff 
himself lived in the house it is obvious that 
it was much more convenient to him to 
enjoy possession of the whole house him- 
self instead of letting a portion of it to 
strangers for the benefit of the ‘mortgagor. 
In any case as he enjoyed possession of the 
whole house he must pay the usual rent 
for the mortgagors’ portion of it according 
to the principle laid down ins. 76 clauses 
(a), (b) and (h) of the Transfer of Property 
Act. I, therefore, allow the defendant 
Rs. 270 on account of rent which was allow- 
éd by the Trial Court. 

The result is that the decree of the lower 
Appellate Court. is modified and the plaint- 
iff is granted a decree for Rs. 1,280. The 
plaintiff will get his costs on this amount 
in the Courts below but in this Court the 
parties will bear their own costs, 

R. L. Decree modified. 

N. H. 


OUDH CHIEF COURT. 
Civin Revision No. 62 or 1925. 
January 7, 1926. 
Present: —Sir Louis Stuart, Kr., Chief Fudge. 
Raja Saiyid MOHAMMAD SAADAT 
ALI KHAN—P aintirrF—APPLICANT 
VERSUS 
KUER LAL AND Teese Cee 


Par 

Provincial Small Cause ee Act (IK of 1887), 3. 25 
—Appeal—Revision—Interference, when justified. 

Section 25, Provincial Small Cause Courts Act, does 
not give aright of appeal, but justifies interference 
only to prevent miscarriage of justice or gross 
illegalities. Therefore, an intelligent and honest 
decision of the Small Cause Court cannot be inter~ 
fered with on the ground of wrong interpretation of 
precedents. [p. 913, cols. 1 & 2 

Raghuraj Singh v. Sakib Din, 17 Ind, Cas. 470; 15 
O. ©. 319, Madho Singh v. Badil Singh, 46 Ind. Cas. 
804; 21 0.0. 139, Muhammad Nizam-ud-din Khan v. 
Hira Lal, A.W. N. (1890) 121, Masum Ali v. Mohsin 
Ali, A. W. N. (1890) 201, referred to, 

Muhammad Bakar v. Bahal Singh, 13 A. 277; A. 
W. N. (1891) 80; 7 Ind. Dec. (N. s.) 173, relied upon. 

Revision against a decree of the Munsif, 
Kheri, dated the 3rd January 1925. 

Messts. Ati Muhammad and N. N. 
Ghoshal, R. B., for the Applicant. | 
` JUDGMENT.—This application under 
s. 25 of Act IX of 1887 raises an important 
question. The application arises out of a 
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Small Cause Court suit decided by the 
Munsif of Kheri in exercise of his Small 
Cause Court powers. The suit was brought 
by the Deputy Commissioner of Kheri as 
Manager of the Court of Wards on behalf 
of the deceased -Rani of Muhamadi’s ‘minor 
son. It was hased upon a promissory-note 
executed in favour of the Rani by two Brah- 
mans. The Small Cause Court Judge in 
acarefully reasoned judgment decided after 
considering various authorities that the suit 
was time barred. The law did not require 
him to write as elaborate a judgment as he 
wrote. He put at length his views as to 
the law of the case and whatever be the 
opinion as to the correctness of his finding 
upon the law there can be no doubt as to 
the care and intelligence which he dis- 
played in marshalling the authorities. The 
Deputy Commissioner of Kheri as Manager 
of the Court of Wards preferred an appli- 
cation to this Court under the provisions 
of s. 25 of Act IX of 1887 in which he did 
not suggest that the case had not been de- 
cided according tolaw but put forward as 
a ground for interference that the learned 
Munsif had arrived at an incorrect inter- 
pretation of the authorities, The applica- 
tion was admitted some months ago but 
has only just come up for hearing owing 
to the minor Raja having attained majority 
and difficulty in serving the opposite par- 
ties, It is to be noted that the opposite 
parties (whoare apparently poor people) are 
absent while the applicant whose claim 
against them is for Rs, 49-3 isrepresented by 
two leading Counsel. : 

I consider that this application is. com- 
pletely misconceived and that if I went 
into the matter on the merits I should be 
stultifying the law as I understand it to be. 
It is clear that no High Court can be in- 
tended to be or can possibly undertake the 
duties ofa Court of first appeal from Geci- 
sions of Small Cause Court Judge. 
if a High Court confines itself to appeals 
upon points of law it will not be in a posi- 
tion to undertake such duties. But in order 
to protect the parties in Small Cause Court 
suits and to exercise supervision over the 
manner in which Judges of the Small 
Cause Court perform their duties, the Legis- 
lature has given to the High Court the 
right to interfere in Small eCause Court 
decisions and has worded the law in such 
a manner asto enable the High Oourt to 
interfere even upon a point of fact. While 
the High Court has this power it behoves 


58 s 
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it to exercise this power simply and solely 
for the purpose of preventing miscarriage 
of justice or gross illegalities.. Once it 
commences to criti¢ise the decisions of 
Small Cause Courts on points of law and 
fact where the decision of the Court is 
intelligent and honest, (although no doubt 
open to criticism as all decisions are) it 
perverts the object of the section and turns 
a useful power of supervision into some- 
thing which makes for bad administration 
of justice. It is hardly necessary to. èn- 
large upon the unfairness in ordinary 
Small Cause Court cases of calling upon a 
party who has been successful in anon-ap- 
pealable case to come up possibly at a con- 
siderable expense to justify a decision upon 
an open point of law or fact against which 
the law allows no appeal. I consider it 
necessary to give my view at some little 
length as in the Court of the Judicial 
Commissioner there have been conflicting 
expressions of opinion upon the subject. 
My own opinion was given in 1912 in the 
case of Rahghuraj Singh v. Sahib Din (1) 
The view which I took was not accepted in 
its entirety inthe subsequent decision of 
Madho Singh v. Badil Singh (2). I think that 
in 1912 I stated the case for non-interference 
too highly, but I wish to reiterate one por- 
tion of that decision in which I gave as my 
opinion that the properaction to be taken 
by a High Court towards an application 
under s. 25 of Act IX of 1887 is indicated 
in the judgment of a Full Bench of the 
Allahabad High Court in Muhammad Bakar 
v. Bahal Singh (8). Here the Hon'ble 
Edge, CO. J., Straight, Tyrrell, Mahmood 
and Knox, JJ. decided :— 


“We are of opinion that the powers con- 
ferred by s, 25 of Act IX of 1887 are purely 
discretionary. We agree with the opinion 
of Mahmood, J., Inre Muhammad Nizam 


ud-din Khan v. Hira Lal (4) and Masume ~ 
‘Alt v, Mohsin Ali (5) that it was not in- 


tended by that section to give in effect a 
right of appeal in all Small Cause Court 
cases ; either on lawor fact. We think we 
should not interfere under s. 25 of the Act 
unless it clearly appeared to us that. some’ 
substantial injustige toaeparty to the liti- 
gation had directly resulted from a material | 
< ø 


(1) 17 Ind. Cas. 470; 15 O. C. 319. 
(2) 46 Ind. Cas. 804; 21 O. 0. 139, 
7 13 A, 277;.A. W, N. (1891) 80, 7 Ind. Deo, (x. 8.) 


(4) A. W, N. (1890) 121. 
(5° A; W. N. (1890) 201, 
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misapplication or misapprehension of law 
or material error in procedure in the Court 
of Small. Causes and that this is not such 
a case. The application is dismissed with 
costs.” : 

Applying these principles I dismiss this 

-application. The applicant will pay his 
own costs. The other side has incurred 
none. The reason whyI dismiss this ap- 

. plication without going into the merits is 

because I consider that the learned Judge 

. depided the case sensibly and intelligently 

and if I go into the meritsI shall in effect 

be granting the applicant exactly what I 

do not want to grant him—an appeal ona 
point of law. 


8. D. Application dismissed. 





. MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 298 or 1924. 
April 24, 1925, 
Present:—Mr. Justice Odgers and 
Mr. Justice Venkatasubba Reo. 
.R. S, A. ©. KASI IYER AND ANOTBER— 
APPELLANTS 


VETSUS 
Tus OFFICIAL RECEIVER, TANJORE 
AND OTHERS—RESPONDENTS. 
Provincial Insolvency Act (V of 1920), s. 11, proviso 
—Jurisdiction, question of, in appeal—‘Failure of 
justice,” what is. ; 
. The proviso to s. 11, Provincial Insolvency Act, 
| clearly prohibits an Appellate Court frem consider- 
ing the question of want of territorial juriedicticn of 
"the Court in which the petiticn for adjudicaticn is 
- filed unless the Court is satisfied that some failure 
of justice has resulted from the presentation of the 
petition to the wrong Court. [p. 915, col. 1.) 

Per Venkatasubta „Rao, J—The only failure of 
justice that the appellant can point to is failure cf 
justice so far as his own interests are concerned, and 
not those cf others who have acquiesced in the juris- 
diction. [p. 917, col. 14 

Periya Karuppan Chettiar v. Angappa Chettiar, §6 
Ind. Cas. 229; 21 L. W. 52; A. I. R. 1925 Mad. 483 
followed. f | 

Appeal against an order of the District 
Court of West Tanjore in O. P. No. 142 of 
1923, in I. P. No. 13 of 1922. 
` Mr. K. V. Krishnaswami Iyer, for the 
Appellants. ; 

Messrs. N. Kunjithapadam and Varadi- 
chari, for the Respondénts, | 

JUDGMENT. 
Odgers, J.—This is an appeal against 
the order of the District. Judge of West 
‘Tanjore dismissing a petition of the appel- 
lants asking that the adjudication in insol- 
yency of one Sivaswamy. Iyer may be 
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.serve notice on the petitioners. 


annulled. Sivaswamy Iyer was adjudicated 
on 9th January 1923, and this petition was 
presented 9 months afterwards, viz., on 22nd 
October 1923. In the affidavit filed for the 
petitioners in the lower Court, itis alleged 
that-(1) the insolvent does not carry on any 
business within the jurisdiction of the 
Court of West Tanjore but resides at Madras 
and carries on business at Madras, Nega- 
patam and Rangoon (2) that the petitioners 
only cameto know of the adjudication on 
9th October 1923 (3) that the petitioning 
creditor was in collusion with the insolvent 
and (4) that no notice.has been served on the 
petitioners though they. were the largest 
creditors. f 

The petitioning creditor in his affidavit 
alleges various acts of insolvency e. g., that 
first respondent (insolvent) was secreting 
his assets and had made various fraudulent 
alienations among which is a security bond 
dated 20th September 1921 in favour of the 
appellants for Rs. 10,000. It is alleged that 
these alienations are either wholly sham 
or at least are by way of fraudulent. prefer- 
ence. The affidavit further alleges that the 
ist respondent (insolvent) has his .ancestral 
house at Kotturin the Kumbakonam Taluk 
that the properties in question are in the 


Taluk Court's jurisdiction and that the | 


various acts of insolvency have been com- 
mitted therein. 


The learned Judge on the petition for. 


annulment obsérves that the ancestral house 
of the insolvent was in his jurisdiction, that 
bis lands were theres and were the chief or 
only property ofsthe insolvent; further ikat 
the object of the petitioners was to get the 
adjudication cancelled because there was 
an application pending to set aside the 
charge created in their favour. I need 
hardly observe that-if this appeal succeeds 
the alleged fraudulent alienations includ- 
ing the charge willstand good. The reti- 
tion forannulment wasunders.35 of the 
Provincial Insolvency Act i., e., the, Court 
must be of opinion that the debtor ought 
not to have been adjudged insolvent, x 

With regard to the allegations in the 
afidavit filed in the lower Court, it may be 
observed that the insolvent in his deposition 
admitted that between September 1921 and 
March,1922, he wasstaying at various places 
according te the exigencies of the busi- 
ness; further that it is not necessary to 
Under 
s. 19 (1) the Court after admitting an insoly- 
ency petition is to make an order fixing 
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date of hearing. Notice of this order is to 
be given to creditors in such manner as 
may be prescribed [s. 19(2).]*: This is pres- 
eribed by r, 21 which lays down that such 
notice shall be published in the Fort St. 
George Gazette in English and in the Dis- 
trict Gazette in English and in the langu- 
age of the Court and in such other manner, 
if any, as the Court may direct, and copies 
of the notices in English and in the langu- 
age of the Court shall be affixed to the 
notice board of the Court. It is not sug- 
gested that this -was not done. The peti- 
tioners have, therefore, no grievance on that 
score. Their only point and the only one 
dealt with by the Court below is territorial 
jurisdiction and this is a matter governed 
ry 8.11 the proviso to which runs as fol- 
ows :— 

“Provided that no objection as to the 
place of presentment shall be allowed 
by any Court in the exercise of appellate 
or revisional jurisdiction -unless such ob- 
jection was taken in the Court by which 
the petition was heard at the earliest pos- 
sible opportunity, and unless there has been 
a consequent failure of justice”. 

Two matters must co-exist—the objection 
must be taken at the earliest possible op- 
portunity and there must have been a con- 
sequent failure of justice. With regard to 
the first, as already pointed:out, the peti- 

tion was presented by petitioner after the 
~ adjudication and it is difficult to believe 
that a business man in Madras having large 
outstandings with the insolvent would have 
to wait to be informed by the insolvent 
himself of his adjudication. However, as- 
suming in their favour that they took this 
objection at the earliest possible moment, 
has there been any consequent failure of 
justice which would enable us to uphold 
the petition? We have heard a long argu- 
ment on this. It is said that the proviso 
canuot apply toa question of jurisdiction 
itself. But,in my opinion, itclearly pro- 
hibits us on appeal from considering the 
question unless we are satisfied that some 
failure of justice has resulted from the pre- 
sentation of the petition to the wrong Court 
[cf. Periya Karuppan Chettiar v. Angappa 
Chettiar (1).] I am not satisfied that the 
presentation was in fact to the wrong Court; 
the insolvent has been residjng in “different 
places; his ancestral house and lands are 
within the territorial jurisdiction of the 


p 86 Ind. Cas, 229; 21 L. W. 52; A.I. R, 1925 Mad, 


KASI IYER ¥, OFFIOIAL RECEIVER, TANJORE. 


l 915 
Court in which the petition was presented. 
I think the District Judge was right in 
dismissing the petition on that ground alone. 
Hence there can have been no consequent 
failure of justice as required by the proviso 
from such presentation. 

The appeal must be dismissed with costs 
of 3rd and 5th respondents. 


Venkatasubba Rao, J.—This ap- 
peal raises an important question as regards 
the scope of proviso to s. 1l of the Provin- 
cial Insolvency Act, Act V of 1920. g 

On acreditor’s petition, a debtor was ad- 
judicated insolvent. Sometime ater, the 
appellant, another creditor, applied to the 
Insolvency Court to annul the adjudication 
on the ground that it had no jurisdiction to ` 
entertain the insolvency petition. The 
District Judge dismissed the application, 
In this appeal the correctness of his order 
is impeached. 

In September 1921, it is alleged, that the 
insolvent entered into certain transactions 
voidable under the Insolvency Law. On 
the 14th of December 1921, the insolvency 
petition was filed and theacts of insolvency 
relied on were the transactions of Septem- 
ber 1921. In October 1922 the insolvent 
was served and on the 9th of January 1923 
he was adjudicated insolvent. The appel- 
lant filed the application in question for 
annulling the adjudication on the 22nd of 
October. 1923. s 

Section 11 of the Insolvency Act deals’ 
with jurisdiction of Insolvency Courts and 
it runs thus :— 

“Every insolvency petition shall be pre- 
sented to a Court having jurisdiction under 
this Act in any local area in which the. 
debtor ordinarily resides or carries on busi- 
ness, or personally works for gain, or if he 
has been arrested or imprisoned, where he 
is in custody:, 

Provided that no objection as to the place |. 
of presentment shall be allowed by any” 
Court in the exercise of appellate or revi- 
sional jurisdiction unless such objection 
was taken in the Court by which the peti- 
tion “was heard at the earliest possible op- 
portunity, and unless there has been a 
consequent failure of justice.” i 


The insolvency petition was filed in the 
Court of the District Judge of West Tanjowe 
and the appellant contends that the insutv- 
ent ordinarily resided at Madras and carried 


on business at Negapatam, Rangoon and . 


Madras and thatthe Court of West Tanjorg 


916 
‘sad, therefore, no jurisdiction to entertain 
the insolvency petition. 

I shall assume thatthe facts as alleged 
by the appellant are correct. The question 
is, is the adjudication liable to be annulled 
on the ground taken? The proviso says 
that no objection as to the place of present- 
ment shall be allowed by a Court exercising 
appellate or revisional jurisdiction unless 

(1) such objection was taken in the lower 
a at the earliest possible opportunity; 
an 

@) unless there has been a failure of 
justice consequent on the petition having 
been presented to the wrong Court. 

(The words “a consequent failure of 
justice “ are somewhat obscure, but there 

_ can be no doubt that I have correctly stated 
their effect). f 


It is alleged that the appellant became 
- aware of the insolvency proceedings only 
on the 9th of October 1923 and immediately 
thereafter on the 22nd he applied that the 
adjudication should be annulled on the 
ground of want of jurisdiction. The Dis- 
trict Judge has not decided the question of 
fact whether the objection was taken at 
the earliest possible opportunity, but Lam 
prepared to assume that it was. 

Then remains the question, has there 
been “a consequent failure of justice” ? 
Mr. K. V. Krishnaswami Iyer the learned 
Vakil for theappellant contends that when 
a decision is given adverse to the party 
raising the point of jurisdiction and he 
immediately before any further proceedings 
are taken, files an appeal or a revision peti- 
tion and attacks the order, it is impossible 
in the very nature of things to decide whe- 
ther there has or has not been a failure 
of justice. It follows from this, he con- 
tends, that in such a case the Court of Appeal 
cannot advert to considerations pertaining 
to failure of justice. i 


~ The truthis that this proviso is very 
badly and imperfectly drafted. The same 
defect exists in s. 21, O. P. ©., which deals 
with territorial jurisdiction of Courts and I 
reproduce it below :— 
“No objection as to the place of suing 
shall be allowed by any, appellate or revi- 
sional Court unless such objection was taken 


© jg the Court of first instance at the earliest 


possible opportunity and in all cases where 
issues are settled at or before such settle- 
ment, and unless there has been a conse- 
quent failure of justice.” 
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‘To elucidate the point ofthe appellant's 
contention I shall givea few instances— 
instances of Suits and not insolvency pro- 
ceedings, in order to avoid all complica- 
tions. 

Illustration I—A sues B. The latter 
objects under s. 21 on his being served with 
summons. The Trial Court disallows the 
objection. The case is proceeded with and 
finally judgment is given against B. He ap- 
peals and repeats his objection to jurisdic- 
tion. In this case, objection was taken in 
the Trial Court at the earliest possible 
opportunity, but the Appellate Court can 
decide whether there has been or not a 
failure of justice. If there has been no 
failure of justice the Appellate Court will 
not interfere. 

Illustration Il —In the preceding illustra- 
tion, if B, the moment the point of jurisdic- 
tion is decided against him, comes up to the 
High Court asking that the Trial Court's 
order should be revised, what happens ? 
Whether there has been or nota failure of 
justice, cannot inthe very nature of things, 
be decided, because the very words used in | 
the section presuppose the existence of some 
facts from which a conclusion either way 
is possible. Unless after the disallowing 
of the plea of jurisdiction some matters 
happened in the Trial Court, there would he 
no material from which the Appellate Court 
could infer whether any injugtice has result- 
ed. Exhypothese no such matters transpir- 
ed and the test laid down in the section 
becomes inappropriatg, 

Neither of these two illustrations covers 
the present case. I have assumed for the 
purpose of argument that the appellant 
objected at the earliest possible opportun- 
ity. The objection doubtless was not taken 
at an early stage of the proceedings, but from 
the point of view of the appellant he could 
not have possibly objected earlier than he 
did. But before the objecticn was taken, 
the proceedings reached an advanced stage, 
the debtor had been adjudicated and several 
acts weredone. Although the appeal was 
filed immediately after an adjudication order 
wasmadeand before any further proceedings 
were taken, still there is material sufficient 
to enable the Appellate Court to decide whe- 
ther there has or has not been a failure of 
justice, “ The ala; can examine the pro- 
ceedings so far had and determine this 
question. By reason of the petition having 
been presented toa wrong Court, has any 
injustice been occasioned ? Has there been 
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for, instance, any failure of justice by reason 
of an adjudication order having been made 
by the wrong Court ? itis thts possible to 
decide wh2ther there has or hasnot been a 
failure of justice, 

I shall take now a parallel instanceof a 
suit. I shall call this illustration No. IIL. 
An action to set aside, say, halfa dozen 
alienatfons is instituted. After various ad- 
journments it is discovered that B who was 
impleaded as one of the alienees had pre- 


vious to the suit transferred the property 


toC. Thereupon the latter.is added as a 
party defendant, He objects to the jurisdic- 
tion of the Court under s. 21,0.P.C. The 
point is decided against him by the Trial 
Court. He forthwith comes up to the High 
Court asking that theorder should be re- 
vised. In this case, so far as C is concerned 
he has taken the objection at the earliest 
possible opportunity and before any further 
proceedings are taken he has applied to the 
High Oourtto revise theorder. But still there 
is sufficient material from which the Court 
can infer whether there has or has not been 
a failure of justice, This case is analogous 
“to the case.with which we are concerned. 


As- contended for by Mr. Varadachari, 
we are now clearly in a position to determine 
whether there has or has not been a failure’ 
of justice. A further point arises. What 
isthe failure of justice that the appellant 
must show? ln my opinion, the other par- 
ties having submitted to the jurisdiction, 
and- having thus waived the plea, the ap- 
pellant cannot be permitted to show that 
failure ofjustice has been occasioned to 
those parties. Otherwise, what they them- 
salves would be prevented from showing 
the appellant could indirectly rely upon. 
This would be clearly wrong. The only 
failure of justice that the appellant can 
point to, is failure of justice so far as his own 
interests are concerned. If he can show 
that by reason of any proceedings that have 
already taken place in the wrong Ccurt his 
interests have been prejudiced, in that case 
the Appellate Court will interfere on his 
behalf. | 

Looking ‘at the case from this standpoint, 
I find that there has been no miscarriage 


of justice and on this ground theappellant . 


wis beund to fail. 


The reason for the appellant's intervéntion 
at this stage in the lower Court is obvious. 
One of the transactionsimpeached as fraudu- 
lent in the insolvency petition is an aliena- 
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tion in favour of the appellant. The 
Offizial Receiver was about to apply to the 
Court to set aside thisalienation. To fore- 
stall him, the appellant applied to have the 
adjudication annulled on the ground of 
wantof jurisdiction. HereI may indicate 
a difficulty. What would be the legal posi- 
tion if the appellant waited till this pro- 
ceeding (the one to set aside this alienation) 
was actually heard and in the event of its 
being decided against him he filed an appeal 
from the final decision? Then the Court 
would be ina position to judge whether 
subsequent to the adjudication on the ques- 
tion of jurisdiction there had or had not 
been afailure of justice. But it will be 
noticed that in that case the appellant would 
not ask that the adjudication should be 
annulled but only the final order against 
himself should be set aside on the ground 
of want of jurisdiction. It is not necessary 
for the present purpose to go into this ques- 
tion. 

I must now notice a second contention 
raised on- behalf of the appellant. It is 
said that the petitioning creditor was guilty 
of an abuse of the process of the Court in 
filing the insolvency petition in question. 
The suggestion made is, thatthe petition 
is the result of collusion between the peti- 
tioning creditor and the insolvent. I have 
carefully gone through the record and I 
find that thereis not the slightest warrant. 
for this charge. Most of the properties if 
not all, of the insolvent are within the 
jurisdiction of the Tanjore Court. The 
place where the alleged transactions were 
entered into, is also within the jurisdiction 
of that Court. The-appellant’s name was 
mentioned and the alienation in his favour 
was referred to, in the insolvency petition. 
The debtor could not be served in the 
ordinary way and substituted service of the 
notice was effected upon him more than a 
year fromthe date of the petition, The 
insolvent, on the appellant’s own ‘showing, 
traded at Negapatam a place not very dis- 
tant from Tanjore. The insolvent owned 
an ancestral house in a village in the 
Tanjore District and he admitted in a de- 
position that some months previous to the 
presentation of the petitiqn he had stayed 
at that village. The question as to which 
Court had jurisdiction was at best doubtful,- 
and it cannot be said that any mala fides 
has been shéwn on the part of the petition- 
ing. creditor. The suggestion, therefore, 
that the Tanjore Court was deliberately 
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chosen with an improper motive is utterly 
futile. 

In the circumstances, the appeal fails 
and I agree with my learned brother that 
it must be dismissed with costs, 

V.N. V. Appeal dismissed, 


e 
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BOMBAY HIGH COURT. 
Owin AppEaL No, 104 or 1925, 
December 10, 1925, 

Present :—Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Coyajee. 


` MAHOMEDALLI ALLABUX—AppsE.iant 


versus 
JAFFERBHOY ABDULLABHOY LALJI 
— RESPONDENT. 

Specific Relief Act (I of 1877), 3. 45—Election 
petition costs, taxation of—Hìigh Court's power to 
issue prohibition. 

. The Bombay High Court cannot issue an order 
prohibiting the Taxing Officer from taxing a bill of 
costs in an election petition referred to him by the 
Government of Bombay. 


Mr. Kanga, Advocate-General, for the 
Appellant. 
Mr, Coltman, for Respondent No. 1. 


Macleod, C., J.—On July 9, 1925, the 
applicant obtained a rule nisi calling upon 
the second respondent to show cause why 
an order should ‘not be passed directing 
the Taxing Master of the Court not to 
proceed with the bill of costs of the first 
respondent-petitioner in the matter of elec- 
tion petition No. 2'of 1924, and not to 
issue the allocature therein, : 

The proceedings were under s. 45 of the 
Specific Relief Act. 

On the argument of the rule the applicant 
and the lst respondent appeared by Coun- 


pe sel, the 2nd respondent submitted him- 


self to the Court. 

The facts leading up to the application 
are notin dispute and were as follows :— 
At an election held on November 5, 
1923, the applicant and another candidate 
were declared by the returning officer to 


have been duly selected for the Bombay . 


Legislative. Council by the Bombay City 
The 
Ist respondent was an unsuccessful candi- 
date. Thereafter he presented a petition to 
the Governor, under r. 30 of the Bombay 
Electoral Rules, against the applicant and 
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others to setaside theelection. The Governor 
appointed three presons, Messrs. Chamier, 
Jhaveri and Kelkar, as Commissioners for 
the trial of the petitioner. : 

Section 11 (1) of Act XXXIX of 1920 
which provides inter alia for the conduct 
of inquiries in regard to disputed electiona 
to legislative bodies is as follows:— | 

“Costs shall be in the discretion of the 
Commissioners, and the Commissioners 
shall have full power to determine by and 
to whom and to what extent such costs 
are to be paid and to include in their re- 
port all necessary recommendations for the 
purposes aforesaid. The Commissioners 
may allowinterest on costs at arate not 
exceeding six per cent. per annum, and 
such interest shall be added to the costs.” 

After recording their finding the Com- 
missioners made certain recommendations 
with regard to the payment of costs under 
T. 43 (2), which is as follows :— 

“The report shall further include a re- 
commendation by the Commissioners as to 
the total amount of costs which are pay- 
able andthe persons by and to whom such , 
costs should be paid. Such recommenda- 
tions may include a recommendation for 
the payment of costs to the Advocate-Gene- 
ral.or a person acting under his instruc- 
tions attending in persuance of an order 
made under r. 41. 

Rule 43 (3) is as follows :— 

“The report shall bein writing and shall 
be signed by all the Commissioners. The 
Commissioners shall, forthwith forward 
their report to the Governor who, on re- 
ceipt thereof, shall issue orders in accord- 
ance with the report -and publish the re- 
port in the Gazette, and the orders of the 
Governor shall be final.” i 

The Commissioners recommended that 
the -Ist respondent Jafferbhoy Abdullabhoy 
should pay the petitioner Mahomedalli 
Allabux the costs of setting up the commis- 
sion and the taxed costs of and incidental to 
his petition and the trial thereof. 

On April 15, the Governor, in accordance 
with r. 43 (3), ordered that the election of 
Jafferbhoy, Abdullabhoy was: void but 
nothing was said about costs. 

Mahommedalli, thereupon, took out a sum- 
mons in the Court to obtain an order to 
have hi8 bill af costs taxed as on the origin- 
al side by the Taxing Officer. Jaiferbhoy 
objected and -the Chamber Judge very 
rightly refused to make the order asked 
OF, 
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Mahommedalli then wrote to the Secre- 
tary to Government requesting that a 
supplement Notification should be issued 
ordering the costs to be paid in accordance 
with the recommendation of the Commis- 
sloners, and on October 31, the Governor 
issued an order under r, 43 (3) that the 
costs of the inquiry into the said petition 
should be paid as directed by the Oom- 
missioners in their report. The supple- 
mental order obviously did not solve the 
difficulty which had arisen. Mahommed- 
alli’s solicitors then wrote a letter to the 
Chief Judge of the Small Cause Court ask- 
ing him to take on his file the bill of 
costs and to take such steps in the matter 
as might be necessary to have the bill of 
costs taxed to enable their client to apply 
for execution. i 

It may be noted in passing that this was 
a very extraordinary application for Ma- 
hommedalli’s solicitors to make. However, 
the Chief Judge forwarded this letter to 
Government suggesting that Government 
by a special resolution might direct 
the Taxing Officer to attend to Mahom- 
medalli’s bill of costs on the analogy of the 
Government Resolution directing the Tax- 
ing Officer to tax the bill of costs of parties 
concerned in proceedings before the Tribu- 
nal of Appeal established by the City of 
Bombay Improvement Trust Act. Govern- 
ment thereupon asked for the opinion of 
the Chief Justice in the matter and a reply 
was sent that the Chief Justice had no ob- 
jection to the Taxing Officer of the High 
Court taxing the bill of costs referred to 
on a remuneration of Rs. 15 per hour. 

By resolution No. 842 of’ April 8, the 
Governor in Council was pleased to appoint 
the Taxing Officer of the High Court of 
Bombay to tax the petitioner’s bill of costs 
in the Election Petition No. 2 of 1914 and 
to sanction the payment of aremuneration 
at the rate of Rs 15 an hour. 

_ Thereafter Mahommedalli lodged his bill 
in the office of the Taxing Officer and the 
taxation of the bill proceeded. Before the 
allocature was issued the rule nisi of July 
9, was granted. At the hearing of the rule 
it was admitted that the costs of setting 
up the Commission had been paid. A 
` great many of the arguments addressed to 
_ the learned Judge and considered by him 
with most painstaking care%appear to me to 
have been quite unnecessary and wide of 
the real issues. A very important question 
grose tn limine which hardly seems tọ haye 
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been discussed except in relation to ons 
of the provisions to s. 45, namely, whether 

Mr. Gillet, in the circumstances of the case- 
was person holding a public office, against: 
whom the Court could make an order 

directing him to,forbear from doing the 

Act contemplated by him, namely, the’ 
taxation of the bill of costs under a special- 
resolution of Government? not connected . 
with proceedings in the High Court. 

Section 45 of the Specific Relief Act is 
as follows:— 

“Any of the High Courts of Judicature at 
Fort . William, Madras and Bombay may 
make an order requiring any specific act 
to be done or forborne, within the local 
limits of its ordinary original civil juris- 
diction, by any person holding a public 
office, whether of a permanent or a tempo- . 
rary nature,or by any corporation or in- 
ferior Court of Judicature :— 

Provided—~ 

(a) that an application for such order be 
made by some person whose property, 
franchise or personal right would be injured 
by the forbearing or doing (as the case may 
be) of the said specific act; 

(b) that such doing or forbearing is, under 
any law for the time being in force, clearly 
incumbent on such person or Court in his 
orits pyblic character, or on such corpo- 
ration in its corporate character ; 

(c) that in the opinion of the High Court 
such doing or forbearing is consonant to 
right and justice ; 

(d) that the applicant has no other speci- 
fic and adequate legal remedy ; and 

(e) that the remedy. given by the order 
applied for will be complete. A ; 

Nothing in this section shall be deemed 
to authorize any High Court— 

(f) to make any order binding on the 
Secretary of State for India in Council, on 
the Governor General in Council, on the 
Governor of Madras in Council, on the 
Governor of Bombay in Council, or on th 
Lieutenant-Governor of Bengal ; 

(g) to make any order on, any other ser- 
vant of the Crown; as such, merely to en- 
force the satisfaction of a claim upon the ` 
Crown; or er 

(h) to make any order which is otherwise 
expressly excluded by amy law for the time 
being in force.” 

The conditions under headings (a) to de). 
of:the prayiso are cumulative so that no 
order can be made under the section un- 
less they are all satisfied, 
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Proceedings under this section are in 
substitution’ for proceedings by writ of 
mandamus and writ of prohibition accord- 
ing to English practice. ` 

In England the writ of mandamus is a 
high prerogative writ of a most exclusive 
remedial nature and is inform a warrant 
issuing from the High Court of’ Justice, 
directed to any person, corporation or in- 
ferior Court, requiring him or them to do 
some particular thing therein specified 
which appertains to his or their office, is 
in the nature of a public duty and is con- 
sonfnt to right and justice. Its purpose is 
to supply defects of justice (Halsbury's 
Laws of England, Vol. X, para. 160), 

The writ of prohibition is a prerogative 
writ issuing out of the High Court of Judi- 
cature and directed to an ecclesiastical or 
inferior Court, which forbids such Court 
to continue proceedings therein in excess 
of its jurisdiction or in contravention of the 
laws of the land. The writ of mandamus 
will not be granted against one who is an 
inferior or ministerial officer, bound to 
obey the orders of a competent authority to 
compel him to do something which is part 
of his duty in that capacity: R.v. Jeyes (1) 
and R. v. Bristow (2). : i 

It would not appear, therefore, that a 
writ of prohibition could be issued directed 
to any person or corporation requiring him 
or them to forbear from doing any parti- 
cular thing which appertained to his or 
their office. f 

The principles by which the Courts will 
be guided in such matters are laid down 
by Lord Cottenham, O. in Frewin v. Lewis 
(3, in the following words (p. 254*):— 

“The limits within which this Court 
interferes with the acts of a body of public 
functionaries...are perfectly clear and un- 
ambiguous. So long as those functionaries 
strictly confine themselves within the exer- 
cire of those duties which are confided to 
them by the law, this Court will not inter- 
fere. The Court will not interfere to see 
whether any alteration or regulation which 
they may direct is good or bad; but, if they 
are departing from that power which the 
law has vested in them, if they are assum- 
ing to themselves a power over property 


. 
(1) (1835) 3 Ad. & E. 416; 5 N. & M. 101; 1H & W. 
3% 1)1 E. R. 471, 
(3) (1795) 6 T. R, 168; 101 E, R, 492; 3 R. R. 144. 
(3) (1838) 4 My. & Cr. 249; 41 E. R98; 48 R. R. 
B3 t- 
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which the law does not give them, this 
Court no longer considers them as acting 
under the authority of their commission, 
but treats them, whether they be a corpora- 
tion or individuals, merely as persons deal- 
ing with property without legal authority.” 

Mr. Gillett in his capacity of Taxing. 
Officer of the High Court mray be said to 
be a person holding a public office as his 
salary is paid out of the public revenues, 
and as such his duty is to tax bills of costs 
in proceedings in the High Court under 
the orders issued by Judges of the High 
Courts. In this case it was not necessary 
that a special resolution should have been 
passed by Government authorising him to 
tax the bill of costs, receiving the special 
remuneration fixed. 

The Governor might have asked Mr, 
Gillett to tax the bill on his own initiative. 
But in any event Mr. Gillet when taxing 
the bill, whether under the directions of a 
special resolution of Government, or at the 
request of the Governor, would not be 
acting as a person holding a public office. 
He would be acting in his capacity as a. 
private individual with a special knowledge 
with regard to the taxation of bills of costs ` 
according to the High Court Rules. 

Proviso (h) to ths section, set out above 
clearly shows {that the forbearing from the 
actcomplained of must be incumbent on the 
person holding a public office in his 
public character. . ° i 

This would be sufficient for a decision 
on our part that the applicaticn under s. 45 
of the Specific Relief*Act was not com- 
petent. But assuming that Mr. Gillett was 
a person holding a public office when taxing 
this bill of costs, and that can only be on 
the basis that the proceedings on the elec- 
tion petition were analogous to proceedings 
in the High Court, and that the Commis- 
sioners’ recommendation that Jafferbhoy 
should pay the taxed cost-of Mahommedalli 
was analogous to an order of the High - 
Court that the losing party should pay the 
taxed costs of the successful party, it is 
obvious that the proviso tos. 45 must be 
applied tothe circumstances of the case in 
a similar manner, It cannot be imagined 
for a moment that after a decree had been, 
passed by the iligh Oourt directing the 
taxed costs of the successful party to be | 
paid by the losmg party, an application to 
prohibit the Taxing Officer from taxing the 
bill would have the slightest chance of 
success, - 
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No doubt the obligation to pay the costs 
when taxed would cause an injury to the 
person who had to pay them, btt that would 
not be the kind of injury which is included 
within proviso (a) Nor could the case 
possibly come within any of the other pro- 
visos, so that with all due respect we 
cannot agree with the learned Judge that 
the conditions of s. 45 have been fulfilled. 
The learned Judge appears to have been 
led away by purely irrelevant considera- 
tions. We are not concerned with the diffi- 
culties which may arise owing to the 
defective nature of ‘the Hlectoral Rules 
which appear to have been drafted by some 
one devoid of imagination. Rule 43 (2) 
comtemplates the Commissioners deciding 
themselves on the total amount of costs 
payable in proceedings before them without 
giving them any direction as to how that 
total was to be calculated, and the Com- 
missioners, when making their recommen- 
dation could not have applied their minds 
toa strict interpretation of the rule, but 
again thatis no concern of ours, while it 
would clearly be outside our functions to 


refer to any action taken by the Governor , 


under rule 43 (3). In effect we are asked 


to make an order preventing the Governor - 


from ascertaining in a manner which seems 
to him proper the amount of costs payable 
by the losing party in an electoral inquiry 
which is forbidden by proviso (f) tos. 45, 

The note taten of the arguments of the 
applicant’s Counsel appearing at page 18, 
shows very clearly that they went far 
astray from the redl issues owing to the 
failure to recognize that the matters I have 
referred to above were beyond the cogniz- 
ance of the Court. 

The result was that the provisos to s. 45 
were looked upon from the wrong point of 
view. | 

‘Ordinarily speaking it was in consonance 
with justice that Jafferbhoy should pay 
Mahomedalli’s costs, I cannot agree, be- 
cause the rules were defective, and, such as 
they were, had not been duly regarded by the 
Commissioners, so that the Governor was in 
a difficulty when seeking to give effect to 
their recommendations, that any attempt 
on the part of the Governor to solve the 
difficulty was to be treated by the Court as 
causing an injury to Jafferbhoy, and that 
it should be considered consonent with 
right and justice to give him a complete 
and effective remedy which would deprive 
Mahommedalli of any chance of getting the 
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costs to which he was rightly entitled. That. 
would be a very strange result for the High : 
Court to have in view when exercising its~. 
jurisdiction under s. 45. ‘ 

In my opinion it would be entirely out- 
side the functions of this Court to inter- ` 
fere in a matter with which it has no 
concern and the Rule shoukl be discharged 
with costs throughout, 


R. L. Appeal allowed. 


LAHORE HIGH COURT. 
Seconp Civin APPrAL No. 2524 or 1925. 
February 12, 1926. 

Present :—Mr. Justice Addison. 

BAIJ NATH—Puaintirr—A PPELLANT 

versus k 
UGGAR SAIN AND OTEERS—DEFENDANTS— 
RESPONDENTS. . 

Civil Procedure Code (Act V of 1908), s. 47, Ex- 
planation—Parties to suit—Exonerated party—Mort- 
gage suit—Claimant against both mortgagor and mort- 
gagee, whether proper party. i . 

Jn a mortgage suit the joinder of a party who sets 
up a claim adverse both to the mortgagor and the 
mortgagee is irregular. [p. 922, col. 2.] : 

Krishnappa Mudaly v. Perraswamy Mudaly, 38 Ind. 
Oas. 297; 40M. 964; 21M. L. T. 121; 5L. W. 369; 32 
M. L. J. 532, Radha Kunwar v. Reoti Singh, 35 Ind. 
Cas. 939; 20 O. W. N. 1279; 14 A. L. J. 1002; 20 M. L. 
T, 211; (1916) 2 M. W. N. 200; 31 M. L. J. 571; 18 Bom. ' 
L. R. 850; 24 O. L. J. 303; 38 A. 488; 51. W. 456 

P. O0), Ramaswami Sasirulu v. Kameswaramma, 23- 
M. 361; 10 M. L. J. 126; 8 Ind. De. (N. s.) 653, followed, , 

Vaddadi Sannamma v. Koduganti Radhabhayi, 43' 
Ind. Cas. 935; 41 M. 418; 22 M. L. T. 532; 34 M. L. 
J.17; (1918) M. W. N. 23,7 L. W. 234, distinguze 
ished. $ 

The mere fact that the name of a party to a suit who 
is exonerated is not formally removed from the record 
pursuant to the order exonerating him would not affect 
question as to whether he remains a party. [ibid.] 

Venkatapathi Naidu v. Subraya Mudali, 17 M. L. J. 
416, followed. 

B brought a suit for recovery of money against M 
on the basis of a mortgage. U‘and S put in an appli- 
cation to be impleaded parties claiming the mortgaged 
property to be theirs. They were made parties byt 
ths plaint was not amended so as to claim any relief 
as regards them. On the next hearing B gave up 
his lien on the property and U and S stated that they 
did not wish to defend the suit. The Court orcered. 
the discharge of U and S and passed a simple money- 
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decree against M. In execution of the decree B 
attached the same property but the attachment was 
removed on the objection of U and S, and B filed a 
suit for declaration that the property in suit was liable 
to attachment and sale in execution of his decree : 

Held, that the suit for declaration was competent 
as U and S were not defendants against whom a suit 
had been dismissed within the meaning of Explanation 
to s. 47,0. P. C. [p. 923, cols. 142] . 

Second appeal from a decree of the 
District Judge, Hissar, dated the 18th April 
1925, affirming that of the Senior Subordi- 
nate J udge, Hissar, dated the 19th May 1924. 

Pandit Nanak Chand, for the Appellant. - 

r. Shamair Chand, for the Respondents. 


JUDGMENT.—One Baij Nath sued 
Musammat Mari for Rs. 750 and asked that 
this amount should be declared to bea 
charge on a shop orally mortgaged by her as 
security, which fact was entered in his 
books. Two persons, Uggar Sain and Sher 
Singh, put in an application to the effect 
that theshop was theirsand that they should 
be made parties to thesuit. Although Musam- 
mat Mari admitted judgment the Court 
ordered that Uggar Sain and Sher Singh 
should be made parties and this was done 
but the plaint was never amended so as to 
claim any reliefasregards them. On the 
next hearing Baij Nath plaintiff stated that 
he gave up his claim to a lien on the shop, 
whereupon Uggar Sain and Sher Singh 
stated that they did not wish to defend the 
suit. The Court then ordered that as the 
security had been abandoned and Uggar Sain 
and his brother did not wish to defend the 
suit, a money-decree should be passed 
against Musammat Mari for Rs. 750, and 
Uggar Sain and Sher Singh were discharged 
(bart which is equivalent to “acquitted” in a 
criminal case). 

In execution of the decree the plaintiff 
attached the shop in question. Uggar Sain 
and Sher Singh objected that it was not 
liable to attachment and sale in execution of 
pe decree against Musammat Mari, aad 

eir objection succeeded. Baij. Nath there- 
upon filed the present suit fora declaration 
that the shop in dispute was liable to attach- 
ment and sale in execution of his decree. 
Both the Courts below have dismissed the 
suit on the ground that it was barred by 
8.47 of the C. Pe O. as, Uggar Sain and 
Sher Singh were parties to the original suit 

‚which so far as they were concerned had 
been dismissed, vide the Explanation to 
s.47, C. P. O. Against this decision this 
second appeal has been filed, 

The question involved isa very difficult 
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one. Thereare only two rulings, both of 
the Madras High Court, which throw 
any light on tHe question. The first of these 
is Krishnappa Mudaly v. Perraswamy Muda- 
ly (1). A mortgaged his property to B. He 
then sold his equity of redemption to C. C 
sued B forredemption of the mortgage and 
also joined D whoclaimed to be the owner 
of the property as a defendant in the suit. 
At the hearing the suit was dismissed as 
against D on the ground of misjoinder, i. e., 
on the ground that he was not a proper 
party to the suit. Itwas held that D was 
not a defendant against whom a suit had 
been dismissed within the meaning of the 
Explanation tos. 47,0. P. ©. In the case 
before me itis admitted that Uggar Sain 
and Sher Singh were not proper parties 
to the suit. In the Privy Council decision 
Radha Kunwar v. Reoti Singh (2) it was 
held that the joinder in a-mortgage suit of a 
party who sets up a claim adverse both 
to the mortgagor and mortgagee, was 
irregular and would only lead to con- 
fusion. Baij Nath did not sue Uggar 
Sain and Sher Singh and the Court should 
not have made them parties, They were, 
therefore, not proper parties to the suit. 


‘Besides no relief was ever asked against 


them and when Baij Nath said that he 
abandoned his lien on the shop, they stated 
that they did not wish to defend the suit. 
When that happened the Court should have 
struck out their namés, If that had been 
done it follows from the Full Bench decision 
Ramaswami Sastrulu v. Kameswaramma (3) 
that Uggar Sain and his brother would not | 
have been considered parties to the suit. 
What the Court did instead of striking the 
names out was to pass a money-decree 
against Musammat Mari, adding that Uggar 
Sain and Sher Singh were discharged or 
acquitted, In effect this order was to strike 
their names out and it has been held in, 
Venkatapathi Naidu v. Subraya Mudali (4) 
that the mere fact that the name of the 
exonerated party is not formally removed 
from the record pursuant to the order 
exonerating him would not affect the ques- 
tion as to whether he remains a party.. I | 


(1) 38 Ind. Cas. 297; 40 M. 964; 21 M. L. T.121;5 
L. W. 389; 32 M. L. J. 532. | 

(2) 35 Ind. Cas. 939; 20 O. W. N. 1279; 14 A. L. J, 
1002; 20 MPL. T. 211; (1916) 2 M. W. N. 200; 31M, L, 
J. 571: 18 Bom. L'R. 850; 24 O. L. J. 303; 33A. 488; 
5 L. W. 456 (P. CO). : ; 

(3) 23 M. 361; 10M. L. J.128; 8 Ind, Dee. (N. &) 


53. 
(4) 17 M. L. J. 416, 
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would, therefore, hold that what was meant 
to be done was to strike out the names of 
Uggar Sain and Sher Singh’ who were not 
proper parties to the suit and who even 
on the originalclaim were not proper par- 
ties. 

This view is not against the later view of 
the Madras High Court reported as Vaddadi 
Sannamma va Koduganti Radhabhayi (5). It 
was held there that when a party had been 

. properly impleaded as one of the defendants 
and the case as against him would have 
proceeded to judgment but for the fact that 
the plaintiff elected to abandon a part of 
his case and the suit was in consequence 
dismissed as against such defendant, he 
was a defendant against whom a suit had 
been dismissed within the meaning of the 
Explanation to s.47. That case, therefore, 
is not on all fours with the case before me, 
as Uggar Sain and his brother were not 
properly impleaded as parties. The learned 
Chief Justice then went on to and that the 
case of Krishnappa Mudaly v. Perraswamy 
Mudaly (1) might possibly stand on a differ- 
ent footing, as to hold that a cause of action 
which the Court was prohibited from try- 
ing might be gone into in execution by 

‘virtue of s. 47, went far to defeat the pro- 
hibition of joinder, and such a construction 
ofs. 47 should, therefore, be avoided if it 
was possible to doso, As the question was 
not before the Judges they expressed no 
opinion upon it but they went on to say that 
the proper course in such cases was for 
the Court to exercige its power of striking 
‘out the names of the improper parties, as 

- the effect of that course as held in Rama- 
swami Sastruluv. Kameswaramma (3) would 
be to take the parties so struck out, of the 
operation of s.47 which ought not to apply 

- to them seeing that they had no real concern 

with the suit. It is obvious, therefore, that 

Krishnappa Mudaly v. Perraswamy Mudaly 

(1) was not disapproved in the latter rul- 

ing andthe question was still left open. 
On the whole I am of opinion that what 
the Original Court meant to do by stating 
that it acquitted or discharged Uggar Sain 
and Sher Singh was that the names of Uggar 
Sain and Sher Singh should be struck out, 
and the mere fact that this was not formally 
done is of noimportance, These two persons 
should not have been impleaded “n the first 
instance. I, therefore, hold that they cannot 
be considered to have been defendants 


(5) 43 Ind. Oas. 935; 41 M. 418; 22 M. L. T. 532; 
34 M. L. J. 17; (1918) M. W. N. 23; 7 L. W. 234. 
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against whom a suit was dismissed within 
the meaning of the Explanation to s. 47, 
0. P.C. Iaccordingly accept the appeal 
and remand the suit to the Court of first 
instance to be tried on the merits. As the 
question is one of great difficulty I leave 
the parties to bear theirown costs here 
except that the Court-fee will be refunded, 
Other costs will abide the event. 

R.L. Appeal accepted. 

N. H. 


NAGAPPA MUDALIAR. 


MADRAS HIGH COURT. 
CIVIL APPEAL No. 375 or 1924, 
September 25, 1925. 
Present:—Mr. Justice Phillips and 
Mr. Justice Ramesam, 
NARAYANA MUDALIAR AND ANOTHER—- 
Derenpants Nos. 7 AND 8—APPELLANTS 
versus 
NAGAPPA MUDALIAR AND ANOTHER— 
PLAINTIFF AND Derenpant No. 6— 
RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Arts. 120, 12h, 
144—Charitable trust—Co-trustee—Suit by co-trustees 
to recover possession—Hereditary office—Limitation. 

A testator appointed his widow as trustee of a 
charitable trust and appointed the plaintiff co-trustea 
with the widow and directed that after the death of 
the widow the plaintiff should be entitled to the pos- 
session of the charity properties and that the succes- 
sion thereafter should be hereditary. After the death 
of the widow the charity: continued to be conducted, 
but possession of the charity properties was held at 
first by one seb of defendants and thereafter by 
another set of defendants. There was, however, no 
evidence that either set of defendants had held pos- 
session of the properties adversely to the plaintiff for 
a period of six years. More than six years but less 
than twelve years after the death of the widow plaintiff 
sued to recover possession, of the properties from the 
defendants: 

Held, (1) that the suit was not one for the recovery 
of an office and was not, therefore, governed by Art, 
120 of Sch. I to the Limitation Act; 

- (2) that if the suit was one for the recovery ofeen 
“office,” the office was a hereditary one subject to a 
temporary incumbency by a person not in the direct 
line of succession, and that the suit was, therefore, 
governed by Art. 124 of Sch. Ito the Limitation Act 
and was within limitation; 

(3) that even if the suit was governed by Art. 120 
of Sch. I to the Limitation Act, neither set of defend- 
ants having held the properties adversely to the 
plaintiff for a perio@ of six years, the suit was not 
barred by time. , è 

Appeal against a decree of the OSurt 
of the Sybordinate Judge, Tiruvalur, in 
O. 8. No. 27 of 1923 (O. S. No. 39 of 1991 
on the file of the Court of the Subordinate 
Judge, Negapatam.) 
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Mr. T-L. Venkataraman Iyer, for the 
Appellants. 
Mr. K. S, Desikan, for the Respondents. 
JUDGMENT.—We agree with the 
construction put upon the Willby the lower 
Court and find that the plaintiff wasap- 
pointed co-trustee with Anjalai Achi, the 
widow of the testator, and that after Anja- 
lai Achi’s death, the plaintiff was entitled 
to the possession of the charity properties 
as trustee, It is, however, contended for the 
appellants that the plaintiff's right to re- 
cover the trust properties is barred by 
‘limitation on the ground that this is a 
suit to regover a non-hereditary office to 
which the trust properties are appurtenant 
and reliance is placed on the decision in 
Kidambi laghavachariar v. Tirumalai 
Asari Nallur Ragavachariar (1) which 
purports to follow Jagan Nath Das v. 
Birbhadra Das (2) and Tammiraju Rama- 
zogi v. Pantina Narsiah (3). In this case 
it was held that when a suit was brought 
‘for an office, namely, the office of Dharma- 
kartha of a temple to which certain im- 
moveable property was attached, the Article 
applicable was Art. 120 and not Art. 144 on 
the ground that the right to the land was 
only secondary to and dependent on the 
right to the office. In the present case 
the facts seem to be distinguishable. The 
argument is that the trusteeship is an 
office within the meaning of this ruling, 
but, assuming that there is such an office 
as ‘trustee’ in thé present case, the posses- 
sion of the land is certainly not secondary 
to the possession of the office, for if the 
land is not in the possession of the office- 
holder there is no other duty or responsi- 
bility attached to the office which he could 
perform, and to give possession of the 
office of trustee without giving possession 
of the land, of which he is trustee, would 
be entirely nugatory, for there would be 


nothing that the trustee could do without: 


tle possession of the land. Apart from 
this, it is very doubtful whether the office 
in the present case is not hereditary. The 
testator appointed his wife trustee and the 
plaintiff as joint trustee and directed that 
the succession thereafter should be heredi- 


tary. The office, therefore, appears to he. 


a hereditary office subject" to a temporary 

eincumbency by a person not.in the direct 

line of succession. If it is a hereditary 
(1) 26 M. 113. re oN 


(2) 19,0. 776; 9 Tnd. Dec. (x. s.) 960, 
(3) 6 ML H. O. R. 301, 
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office, the period of limitation would be 
12 years and notsix as contended for by 
the appellants: The allegation that the 
office was held adversely to plaintiff was 
never put forward in the lower Court 
but it appears that the plaintiff's title to 
possession arose on the death of Anjalai 
Achi in 1911 and this suit was not brought 
until 1920. Thus it would appear that more 
than six years had elapsed since his right 
to possession accrued. In order to defeat 
plaintiff's right it must be proved that 
somebody held possession of the office 
adversely to him for six years. The only 
evidence we have is that the charity has 
been conducted and that for a time the 
first defendant was in possession and that 
for a time defendants Nos.7 and8 were 
in possession; but there is no definite evi- 
dence that any one person has held ad- 
versely for a period of 6 years. In the 
absence of evidence to this effect which it 
was incumbent on the appellants to pro- 
duce, we are not ableto say that the plaint- 
iff's title is barred by adverse possession, 
even if the period of limitation is governed 
by Art. 120. 

The appealis accordingly dismissed with 
costs. 

VN. V. 


Z. K. Appeal dismissed, 


puua 


BOMBAY HIGH COURT. 
Szconp Cryin APPEAL No. 368 or 1923. 
March 2, 1925. 

Present :—Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Coyajee, 
MARTAND TRIMBAK GADRE— 
Derenpant No. 1—APPELLANT 


versus 
AMRITRAO RAGHOJIRAO DHAMALE 
AND ANOTHER—PLaINTIFF AND DsFENDANT 
No. 2—RESPONDENTS. 

Dekkhan Agriculturists' Relief Act (XVII of 1879), 
s. 10A—Evidence Act (I of 1872), s. 92—Redemptinn, 
suit for, by agriculturist—Death of pldintiff—Legal 
representative not agriculturist, effect of—Sale or mort- 
gage—Oral evidence, admissibility of. ; 

The privileges conferred upon an agrieculturist by 
the Dek'chan Agriculturists’ Relist Act ara personal, 
they are not such as can pasa from one person to 
another either.by assignment or by devolution. [p. 925, 
col. 2. 

Wire during the pendency of a suit for redemption 
instituted by an agriculturist the plaintif dies, and 
itis found that his legal representative who is sub- 
stituted in his place is not an agriculturist, the latter 


. 


.of the Indian Evidence Act.” 
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cannot claim the benefit of the provisions of the 
Dekkhan Agriculturists’ Relief Act. [p. 926, col. 1.] 

. Oral evidence is not admissible, to prove that a 
document which on the face of it is a‘sale-deed was 
really intended to operate as a mortgage. [p. 926, 
col. 2. 

Under proviso (6) to s. 92o0f the Evidence Act 
evidence of circumstances surrounding a document 
is admissible, butit is admissible only for the pur- 
pose of throwing*light on its meaning. It is not 
permissible to consider the surrounding circumstances 
with a view to holding that a document which on the 
face of it isa sale-deed was intended to operate as a 
mortgage. [ibid.] 

Second appeal against the decision of 
the District Judge, at Poona, confirming 
that of the Subordinate Judge, Haveli. 

Mr. K. H. Kelkar, for the Appellant. 

Mr. G. N. Thakor (with him Mr. J.G. 
Rele), for the Respondents, 


JUDGMENT.—tThe original plaintiff, 
Raghoji Yeshwantrao, filed this suit in the 
year 1913 to redeem the land described in 
Sch. A to the plaint and to take possession 
thereof after taking accountsunder the Dek- 
khan Agriculturists’ Relief Act. He alleged 
that the lands were mortgaged on June 9, 
1885, to the defendants’ father for Rs. 2,000 to 
Rs, 2,500 but that the defendants’ father tak- 


ing advantage of the weakness of the plaint- 
iffs intellect took a sale-deed from the- 


plaintiff with regard to all his lands and 
mami haks agreeing to reconvey them 
when the amount dueto him would be paid 
off. The defendant denied that the plaint- 
iff was an agri¢ulturist, and an issue was 
raised whether the plaintiff was an agricul- 
turist. That issue was found in the afirm- 
ative. Before the stit came on for hearing 
the plaintiff died and his son, Amritrao, 
was placed on the record as his legal re- 
presentative. An issue was then raised 
whether Amritrao was an agriculturist in 
1916-17 when he was put on the record asa 
party, and it was found that he was an 
agriculturist in 1913 but was nob one in 
1916-17. The Subordinate Judge thensaid:— 
“This finding does not affect the suit except 
in onefact,namely, it only excludessome oral 
evidence that could not have been led except 
under s. 10A of the Dekkhan Agriculturists’ 
Relief Act, The finding arrived at by me 
does not prevent the plaintiff from proving 
a mortgage under the provisions ofs. 92 
Thereafter 
there was further delay owing to an allega- 
tion that there had been a cofapromise, The 
suit finally came on for hearing before Mr. 
Taskar, who held that the transaction, dated 
January 9, wasin the nature of a mortgage, 


t 
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that the consideration for thé same was 
Rs, 1,300 principal and Rs. 200, interest on 
old debt, and that on taking accounts noth- 
ing wasdue to the mortgagee. So he pass- 
ed adecree in favour of the plaintiff that 
the defendant should hand over possession 
of the lands in suit to the plaintiff free from 
the mortgage. ° ; 

In appeal to the District Judge this find- 
jng was confirmed. 

The first question is whether the present 
plaintiff who is not an agriculturist can 
tuke advantage of the fact that his father 
Raghoji who had filed the suit was an agri- 
culturist. We are not awareof any direct 
authority on this question. But it seems clear 
that the privileges conferred upon an agri- 
culturist by the Dekkhan Agriculturists’ Re- 
lief Act are personal ; they are not such as 
can pass from one person to another either 
by assignment or by devolution. They are 
limited to him in that special character. 
“When his right as mortgagor passes into 
non-agriculturist hands, thespecial privilege 
previously annexed to the right perishes,” 
[Amichand v. Kanhu (1).] 


Section 104. of the Dekkhan Agricul- 
turists’ Relief Act is as follows:—“ Whenever 
it is alleged at any stage of any suit or pro- 
ceeding to which an agriculturist is a party 
that any transaction in issue entered into 
by such agriculturist or the person, if any, 
through whom he claims, was a transaction 
of such a nature that the rights and liabili- 
ties of the parties thereunder are triable 
wholly or in part under this Chapter, the 
Court shall, notwithstanding anything 
contained in s. 92 of the Indian lWvidence 
Act, 1872, or in any other law for the 
time being in force, have power to inquire 
into and determine the real nature. of such 
transaction and decide such suit or proceed- 
ing in accordance with such determination 
and shall be at liberty, notwithstanding 
anything contained in any law as aforge 
said, to admit evidence of -any oral agree- 
ment or statement with a view to such 
determination and decision: provided that 
such agriculturist or the person, if any, 
through whom he claims was an agricul- 
turist at the time of such transaction.” 
Therefore, this ccndition*must be fulfilled if 
s.10A ofthe Dekkhan Agriculturists’ Relief 
Actis to be made applicable to a suit, v®., 
that an agrjculturist must be a party to it, 
When Raghoji died there wasno longer an 


(1) (1884) P. J, 203, . 
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agriculturist party to the suit. Amritrao 
was not an agriculturist. He was brought 
on the record in Raghoji’s place and s. 10A 
could not be applied in his favour. < 

The suit was then continued by Amritrao 
as Raghoji’s legal representative, and he 
claimed tohave the issue tried whether the 
transaction, datéd January 9, 1885, was “in 
the nature of a mortgage.” The Judge 
held that owing to the various facts sur- 
rounding the execution not only of the 
document in question (Ex. 40) but also of 
twe other documents (Exs. 224 and 300) which 
were executed by Raghoji dn the same day, 
the interition of the partiesmust have been 
to create a mortgage and not to effect a sale. 
Of the two documents, Exs. 224 and 300, one 
evidenced a mortgage and the other a sale 
in respect of properties other than those 
included in Ex. 40. The Judge held that 
all these three transactions were mortgages 
passed partly for past debts and partly for 

‘future advances, that the consideration for 
the suit transaction was Rs. 1,300 principal 
and Rs. 200interest on “old debt” and that 
on taking an account, nothing was due 
‘under the mortgage. He does not say 
which provisions of the Indian Evidence 
Act he called in aid for this purpose. But 
he thought there was abundant circumstan- 
tial evidence which conclusively proved that 
the transaction in suit wasreally a mortgage 
though ostensibly a sale, and as the result 
of the findings he passed a decree direct- 
ing the defendants to “hand over possession 
of the. lands in suit to plaintiff free from the 
mortgage.” 

On appeal the District Judge affirmed the 
decree. He said: “The document is in form 
a sale-deed; and the next question is whe- 
ther s. 92 ofthe Indian Evidence Act would 
bar any inquiry into the nature of this 
transaction. 
One of the allegations in this case is want 

«Qf consideration. Under -proviso 1 of s. 92 
any fact may -be proved which would in- 
validate a document, such as fraud.” 
Undoubtedly, fraud can be proved to in- 
validate a document. Under proviso 1 of 
s. 92 of the Indian Evidence Act, “Any fact 
may be proved which would invalidate any 
document, or which woyld entitle any per- 
son to any decree or order relating thereto; 
guch as fraud, intimidation, illegality, want 
of due execution, want of capacity in any 
contracting party, want or failure of con- 
sideration, or mistake in fact or law." Apart 
from the question whether asuit to invali- 


In my opinion it would not, 
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date a document 28 years after its 
execution on the grounds such as are 
mentioned in the proviso 1 would not be 
barred by the law of limitation, there is, 
it may be remarked, a great differance 
between a suit to invalidate a document 
on one of the grounds mentioned in 
that proviso, and a suit for a declara- 
tion that a document is not whatit pur- 
ports to be according to its plain gram- 
matical meaning. But still the Judge pro- 
ceeded todiscussthe circumstantial evidence 
with regard to the transaction in order to 
satisfy himself that it was of the nature of 
a mortgage. Probably he had in mind pro- 
viso 6 tos, 92 also, which says: “Any fact 
may be proved which showsin what manner 
the language ofa document is related to 
existing facts”. The language of the pro- 
viso is rather vague. Itis true that evidence 
of the circumstances surrounding a docu- 
ment is admissible; but it is admissible 
only for the purpose of throwing light on 
its meaning. It would, we think, not be 
permissible to consider the surrounding 
circumstances with a view to holding that 
a document which on the face of it is a sale- 
deed was intended to operate as a mortgage, 
There must be some limit to the suggestion 
that the surrounding circumstances can 
always be scrutinized so as to enable the 
Court to alter or change the nature of a 
document to something different from what 
it appears to be. Otherwise there could be 
no certainty as to the proper construction 
to be placed on a document which to all 
appearance is unambiguous. It isobvioua 
that by calling in aid the provisos to s, 92 
ofthe Indian Evidence Act this case has 
been treated in both the lower Courts ex- 
actly in the same way as if the present 
plaintiff had been anagriculturist. Assum- 
ing thatit might be possible, apart from 
any bar of limitation, for the party signing 
the sale-deed to be able to satisfy the Court 
on one ground or another that the docu- 
ment was a mortgage, still the Court bav- 
ing found that the document was a mort- 
gage, would have to stand by the terms of 
the document, and could not be allowed to 
go behind the transaction and take accounts 
as if :the case had come under the Dekkhan 
Agriculturists’ Relief Act. That involves 
considefable cpnfusion of thought; and, as 
already pointed out, both the lower Courts 
have, been led into treating the present 
plaintiff as if he actually was an agriculturiat, 
We think, for these reasons, that it was no, 
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open to him to ask the Court to hold that 
. the sale-deed of 1885 was a mortgage. 

In. our opinion, therefore, when the 

original plaintiff died the suit could only 
continue on the same basis, provided the 
. legal representative was an agriculturist. But 
once it-was proved that the present plaintiff 
was not an agriculturist the suit was bound 
to fail. The appeal is allowed and the 
plaintiff's suit dismissed. 

The present appellant to have his costs 
in this Court, in the District Court, and. 
the costs of the hearing before Mr. Taskar. 
All costs prior to that, subject to any order 
that may have been made with regard to 
particular costs, will be borne by each party. 

Z. K, Decree reversed. 


. OUDH CHIEF COURT. 
Srconp CIVIL ApPPEAL No. 362 or 1925. 
January 15, 1926. 
Present:—Mr. Justice Ashworth. 
SITLA BAKHSH SINGH—Derrenpant— 
APPELLANT 


versus 
GULAB SINGH—P taintTirr— 
: RESPONDENT. 

Second appeal—Terms used in deeds, meaning and 
legal effect of—“Aulad”, meaning of. 

A decision aso the mganing of aterm used ina 
deed isa question of fact. But the determination of 
the legal effect of the use of a term in a document is 
a question of law. [p. 928, col. 1.) : 

Badri Prasad v. RajeKunwar, 75 Ind. Cas. 686; À.. 
I. R. 1923 All. 337, relied upon. 

Chateney v Brazilian Submarine Telegraph Co., 
Ltd., (1891) 1 Q.B 79 at p. 85; 60 L. J. Q. B. 295; 63 
L. T. 739; 39 W. R.65 and Tulshi Pershad Singh v. 
Ram Narain Singh, 12 O. 117 at p. 130; 12 I. A. 205; 
9 Ind. Jur, 433; 4 Sar. P. O. J. 646; 6 Ind. Dec. (N. s.) 
80 (P. ©.), referred to, 

The word “aulad” in'ordinary language signifies 
issue, ofispring or progeny but does not extend to 
collaterals. [ibid.] 

Perkash Lal v. Rameshwar Nath Singh, 31 ©. 561 
(P. CO), referred to. - , 

Second appeal against a judgment and 
decree of the Additional Sub-Judge, Unao, 
dated the 8th May 1925, reversing that of 
the Munsif, North Unao, dated the 25th 
October 1924, 

Dr. J. N. Missra, for the Appellant. 

Messrs. Ali Zaheer and Syed Mohammad, 
for the Respondent. z $ s 

JUDGMENT.—This is a defendant's 
appeal arising out of a suit brought by the 
plaintiff for certain plots „of land. It is 
admitted that the plaintiff is the transferee 
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of Ram Singh and his brothers. They ob- 
tained in partition with Puran Singh the - 
land in suit. The plaintiff, therefore, claims 
to have all the original rights of Puran 
Singh in respect of the land in suit. Now 
Puran Singh executed a lease, Ex. A-Ll, 
in favour of his brother Jeet Singh. This 
lease purported to be a perpetual lease, and 
the question that arises in this suit is. 
whether it was heritable or not. It is 
difficult to see how Puran Singh was entitl- 
ed to give a perpetual lease to Jeet Singh, 
with whom at the time he appears to have 
been joint, but his title to do so has not 
been called in question in this appeal, and 
on the pleadings we must hold that ke was 
entitled to give a perpetual lease. The 
sole question, therefore, that arises iri this 
appeal is whether the lease should be con- 
strued as conferring a heritable title on the 
lessee or not. The first Court held that 
the lease did confer a heritable right. The 
lower Appellate Court has held to the con- 
trary. ` 

The lease runs as follows :-— 

“The aforesaid fields have been given to 
you for perpetual cultivation, and it is 
agreed that in the event of payment of the 
aforesaid rent, in accordance with the lease, 
the rent .will be received from you, and 
those who are among your aulad.” 

The original lease is not on the record, 
and this is a translation of a copy admitted 
by both parties to be correct. It is main- 
tained by the appellant’s Counsel that the 
word “ aulad” should be construed to mean 
notonly sons and not only descendants in 
the direct male line, but also collaterals, 
such as the defendant, Sitla Bakhsh 
Singh, who is a nephew of Jeet Singh, 
the lessee. The lower Appellate Court has 
held that the literal meaning of the word 
“aulad” is "issues," by which I presume it 
means sons or possibly children, and he 
goes on to state that the literal meanjgg 
should be adopted in construing the deed, 
A preliminary objection is raised by the 
respondent's Counsel that, in second appeal, 
itis not open to this Court to go behind 
the finding of the lower Appellate Court, 
He relies upon the case of Badri Prasad v, 
Raj Kunwar (1) In that ruling Mr, Jus- 
tice Stuart, held that a decision as to the 
meaning of words, apart from their legal® 
effect, used in a mortgage-deed, could not 
be challenged in second appeal. He refer- 


(1) 75 Ind. Cas, 686; A. I. R. 1923 All, 387, 
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red to the casé of Chateney v. Brazilian 
Submarine Telegraph Company, Limited 
(2). That decision is authority for the fol- 
lowing proposition: A term may, in com- 
mon usage, mean one or more than one 
thing. The determination of the meaning 
ofa term in common language is a ques- 
tion of fact, but “the determination of the 
effect in a document of the use of the term, 
that is to say the determination of what 
the person executing the document intend- 
ed to mean is a question of law. In the 
present case, there is no doubt that it is 
open to the appellant to callin question 
the decision of the, lower Appellate Court, 
It is quite plain thatif the deed had stop- 
ped short at the first sentence, and contain- 
ed only the words “The fields have been 
given to you for perpetual cultivation,” the 
deed would not have been construed as 
creating heritable rights, Sufficient author- 
ity for this is the Privy Council case, 
Tulshi Pershad Singh v. Ram Narain Singh 
(3) inj which judgment the followihg pass- 
age occurs: 

“After this review of the decisions, their 
Lordships think itis established that the 
words ‘istemrart mokurrar? in a potiah do 
not per se convey an estate of inheritance.” 

It is admitted that the word “dawami” 
in the place of “istemrari mokurrari” would 
afford no reason for distinguishing this 
ruling. The appellant has to show that 
the second clause extends the meaning of 
the first clause. He can rely on the second 
clause for showing that it extends the 


meaning of the first clause to a certain ` 


extent, that is to.say, it extends the lease 
from being a life-lease to a lease enjoyable 
by the “aulad.” There is nothing in the 
lease to show that the meaning given to 
“aulad “` should bea more extended mean- 
ing than the word will bear in ordinary 
language. No authority has been shown to 
me for extending the meaning of “aulad” 
collaterals. The decision in Perkash Lal 
v. Rameshwar Nath Singh (4) has been 
“ cited as authority for holding that the 
words “al aulad” signify offspring or 
progeny, but I do not see how this helps 
the appellant. I, therefore, consider that 
the lower Appellate Court's decision was 
correct, and dismiss this appeal with costs. 


ge Appeal dismissed. 
yA ) 2) (1800) 19. B Q. B. a at p. 85; 60 L. J. 2 B. 295; 63 
T. 739; 3 


9. Ré Tata p- Tao; 12 L A. 205; 9 Tnd. Jur. 433; 
G. J, 646; 6 Ind. Dec, (N. 8.) 80 (P, C). 
‘oO alo- $6 (P.O), 
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LAHORE HIGH COURT. 
SECOND Civic APPEAL No. 2401 or 1925. 
March 20, 1926. 

Present:—Mr. Justice Harrison. 

Firm SUNDAR DAS-VIR BHAN— 
PusINTIFFS—-APPELLANTS 
VETSUS 
“Firma JASSA SINGH-JIWAN SIN GH— 
DEFENDANTS —RESPONDENTS, 

Civil Procedure Code (Act V of 1908), 0. VII, 7. 1 
—Plaint, defective—Relief, proper, not asked ‘for— 
Real controversy known to parties—Hffect. 

Where a plaint is defective in that the plaintiff has 
failed to claim the relief in the proper form but the 
real point in controversy is known tothe parties and 
is covered by an issue, and the Court is.in pos- 
session of the necessary facts, the plaintiff is still 
entitled. to the proper relief. The essential point 
in cases like this isthat the defendant shall not be | 
taken by surprise and that he must know what he 
has to prove and what he has to meet. If this con- 
dition is fulfilled, it is necessary to look tothe real 
Rig aa to give relief to the injured party. [p. 928, 
col. 1 

Ananda Chandra Chakravarti 6: Broja Lal Singh 
74 Ind. Cas. 793; 50 O. 292; 36 C J. 358; A R. 
1923 Cal. 143, Golak Chandra sendy y, Nishi Sina. 
Si, 78 Ind. Cas. 162; A. I. R. 1925 Cal. 521, Palu v. 
Rasilu, 75 Ind. Cas. 740; A. I. R. 1923 Lah. 675 and 
Sahdeo v. Raghubar, 81 Ind. Cas. 573; 9 O. & A. L. R. 
1089; A. I. R. 1925 Oudh 142, referred to. 


Second appeal from a decree of the Dis- 
trict Judge, Amritsar, dated the 30th May 
1925, reversing that ofthe Sub-Judge, Fourth 
Class, Amritsar, dated the 23rd April 1924. 

Lala Faqir Chand, for the Appellants. ’ 

Mr, Dev Raj Sawhney, for the Respond- 
ents. 


JUDGMENT.—The necessary facts of 
this case are that the plaintiff in his plaint 
declared that on the 13th April 1920 the 
defendant contracted to sell hiin 50 bags of 
sugar at acertain price and to give delivery 
on “the 13th of May 1920. This salient fact 
is admitted. The plaint coniinued to 
recite that cn the 12th of May 1320 or one 
day before the due date, the defendant 
contracted to buy 50 bags of sugar at the 
market rate of that day and so concluded 
the transaction and made himself liable to 
pay Rs. 773 being the difference between 
the two rates while’ admitting the first 
agreement and also admitting that no de- 
livery had been made, the defendant plead- 
ed that he had fulfilled the contract. by 
transferring it with theapproval and con- 
sent of the Plaintif to a third party Tara 
Singh-Thekar Singh. He also pleaded that 
the first agreement was a gambling transac-" 
tion and there had been no second agree- 
ment at all, The findings are that the first 
admitted transaction was not a gambling 
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transaction, that there was no second con- 
tract, that there was no transfer to the 
third party and that the market rate on 
the due date (evidence having been led on 
the subject and an issue framed which 
covered it) was Rs. 34-12. On these find- 
ings the Trial Court gave a decree for the 
difference between the contract price and 
the price on tht due date,and the District 
Judge dismissed the suit, accepting the 
appeal he having taken a strict view of the 
pleadings, and held that the plaintiff had 
never claimed the relief granted by the 
Trial Court and, therefore, the only consequ- 
ence could be dismissed. 

There is much to be said for-both views 
and Counsel for the appellant-plaintiff 
relies chiefly upon Ananda Chandra Chakra- 
warti v. Broja Lal Singh (1) and urges 
that the real essential is that the defendant 
shall not be taken. by surprise, that he must 
know what he has to prove and what he has 
to meet, and that granting this condition 
bs fulfilled, it is necessary to look to the 
real facts and to give relief to the injured 
party. The other side, relies on Golak 
Chandra Nundy v. Nishi Chandra Sil (2), 
Palu v. Rasilu (8) and Sahdeo v. Raghubar 
(4) and an unreported ruling of this Court, 
Civil Appeal No. 2731 of 1420. 


Taking everything into account and after 
considering all these authorities the posi- 
tion, it appears to me, narrows down to 
this. The plgintiff has undoubtedly failed 
to observe the strict rules of the game. He 
has failed to claim the relief granted in 
the formin which if has been granted; he 
has not alleged in so many words that 
there: has been a breach of the contract, and 
whether he has sustained an injury or not, 
he has debarred himself from claiming 
compensation, if the rules which he has 
broken are essential and primary rules, the 
breach of which carries with it these conse- 
quences. Now, in Civil Appeal No. 2731 
& primary rule had been broken. The 
plaintiff claimed damages for short pro- 
ceeds of goods, in which title had passed, 
when, as a matter of fact, title had not 
passed, and he was only entitled to un- 
ascertained damages, and he did not supply 
“the necessary material for the ascertain- 


(1) 74 Ind. Cas. 793; 50 O. 202; 36 C. L. J. 359; A. L 
R. 1923 Cal. 142, A 
` (2)18 Ind. Cas. 162; A. I. R. 1925 Cal®521. 
- (3) 75 Ind. Cas. 740; A. I, R. 1923 Lah, 675. 
Ri 8I Ind. Oas. 573;9 O. & A, L, R. 1089; A, I R, 
1925 Oudh 142, l ; 
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ment of those damages, In the case thé. 
breach of the rules is very much serious- 
The plaint is in reality a statement, of the 
case such as would be drawn up by 4 
business man or a broker as opposed to 4 
lawyer, The transaction or alleged transac- 
tion is treated as one which decided into 
two halves The plaintiff had bought fors 
ward, the period being a month, and hi- 
bargain had been gradually improving as 
the price of the commodity had been rising- 
throughout that month. On the last day. 
before the due date, so says the plaint, the 
defendant put an end to the transaction by 
giving a formal order to buy and entithing 
the plaintiff to claim the difference. When 
it was found, as a fact, that the defendant: 
never acted in this way, the nature of the 
first admitted transaction changed in the 
same that it entailed different conse- 
quences and different relief and made it in- 
cumbent on the plaintiff to claim damages 
for breach calculated on the difference 
between the price on the due date and the 
price in the agreement. He should have 
pleaded a definite breach in somany words 
and that plea would have implied a recital 
of the performance of the condition preced- 
ent. It is urged with some force that in 
this case it is difficult to presume this 
implied plea as there was no definite al- 
legation of breach, -On the other hand, it 
is, 1 think,’ pointed out with. equal force 
that the defendant's. pleas, which he failed 
to substantiate may have influenced the 
plaintiff and prevented him from realising 
the consequence of the mistaken course 
which he took. The defendant admitted 
the existence of the agreement and merely 
pleaded that it was badni and that he had 
disposed of it by saddling a third party 
with the responsibility and liability. He 
proved neither contention. Strictly speak- 
ing this is perhaps no answer, for the plaint- 
iff comes to Court asa plaintiff and he must 
prove his case. Looked at broadly, the im- 
portant facts are, I think, the following~ 
There was an agreement. The defend- 
ant did not fulfilit. The plaintiffis, there- 
fore, entitled to be compensated. The 
parties understood that the price on due 
date, and this is, I think, of the utmost 
importance, was one of the most essential 
features in the ease and led evidence on the 
subject. Weare in possession of the neces: 
sary facts. The prayer.in the plaint amoants® 
to aprayer for damages on two transactions . 
whereas there wag only one, It is undoubt- 
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edly wrong in form; but this is I think a 
mere technicality. Thereis a plea of two 
inter-dependent and inter-related contracts, 
each negativing the other in the sense that 
they construe to make a whole and created 
mutual obligations which cancelled each 
other leaving only the difference in price 
to be adjusted. Taking everything into 
account and morg especially the fact that 
the price on due date was known to be 
relevant and covered by Issue No. 5, I think 
those mistakes are subsidiary and do not go 
to the root of the case and of the claim, and 
I find that plaintiffis entitled to be com- 
pensgated for his loss. 

I accept, the appeal and restore the decree 
of the Trial Court, the costs of the plaintiff 
being paid throughout by the defendant. 

R. L. Appeal accepted. 


BOMBAY HIGH COURT. 
Suconp Crviu APPEAL No. 213 or 1924. 
August 7, 1925. 
Present:—Mr. Justice Fawcett and 
Mr. Justice Madgavkar. 
VISHVESHVAR SUBRAO KULKARNI— 
PLAINTIFF—APPELLANT 
VETSUS 
SADASHIV VENKATRAMANAYYA 
HARITE—DEFENDANT—RESPONDENT. 

Contract Act (IX of 1872), s. 2 (d)—"\At the desire of 
the promisor,” meaning of—Option of re-purchase— 
Consideration, absence of—Specific performance, suit 
for, maintainability of. 

The words “at the desire of the promisor™ in 
cl. (d) of s., 2 of the Contract Act imply a promise 
which has areal effect inconducing to the contract. 
{p. 931, cols. 1 & 2.) h . 

An“optionto buy” is not equivalent to an “agree- 
ment” to buy; ifonly becomes such an agreement 
if and when the option is exercised. [p. 931, col. 2.] 
_ At plaintiff's request defendant agreed to bid ata 
Gourt-auction for a certain property belonging to 
the plaintiff which was being put up ta sale in 
execution of a decree passed against the plaintiff. 
Defendant also agreed to re-convey the property to 
the™plaintiff whenever the latter tendered the amount 
for which the defendant had purchased the property. 
In asuit by the plaintiff for specific performance of 
the agreement: . ; 

Held, that there was no consideration for the option 
given by the defendant to the plaintiff and that the 
agreement not being expressed in writing and regis- 
tered, the suit was not maintainable. [ibid. ] 

Second appeal from the ‘decision of the 

«District Judge, at Karwar, in Appeal No 59 
of 1923, reversing that of the Subordinate 

` Judge at Kumta, in Civil Suit No. 391 of 
4921, 


‘Indian Contract Act. 


VISHVESRVAR SUBRAO KDLKARNI V. SADASHIV VENKATARAMANAYYA, (93 I. O. 1946] 


Mr. P. B, Shingne, for the Appellant. 

Mr. G. N. Thakor (with him Mr. G. P. 
Murdeshwar), for the Respondent. 

JUDGMENT. 

Fawcett, Jd.—In the early part of 
1900 a darkhast was filed against the 
plaintiff for recovery of certain amount 
under a mortgage-decree. He approached 
the defendant, who is his father’s sjster's 
son, for the necessary amount, and as a 
result it was arranged that the defendant 
should bid for the mortgaged property, 
which should be taken to include a certain 
house, provided that the amount he had 


to bid was not more than Rs. 1,200. The’ 


defendant actually did purchase that pro- 
perty at that sum; and it has been held 


proved by both the lower Courts that there, 
was a simultaneous agreement under which’ 


the defendant was tore-convey the suit 


land to the plaintiff whenever he tendered 


the sum of Rs. 1,268. The plaintiff sued 
in 1921 for specific performance of this 
agreement. The Subordinate Judge grant- 
ed him specific performance subject to his 
paying not only the sum of .Rs. 1,268, but 
also Rs, 1,220 on account of improvements 
made tothe property by the defendant. 
The District Judge in appeal has reversed 
that decree and dismissed the plaintiff's 
suit. The main ground on which he has 
done this is that there was no consideration: 
for the agreement, so that it was unen- 
forceable. He also held that, the suit was 
barred by limitation under Art. 113 of the 
Indian Limitation Act. ; | 
Taking first the over of considera- 
tion, which has been fully argued before 
us, can see no sufficient reason to differ 
from the conclusion of the lower Appellate 
Court. It was contended by Mr. Shingne 
that the plaintiff's promise to pay Rs.1,268 
was legal consideration for the defendant’s 
agreement to sell, in viewofs. 2 (d) of the 
But the agreement 
is one of an exceptional kind, It is nota 
case where the plaintiff was himself selling 
the property to the defendant, and where 
it was part of the terms on which he was 


willing to sell the property to the defend- . 


ant, that he should have a right of re- 


purchase of the kind now under considera- ` 


tion. Nor isita case where the owner of 
property independently enters into a con- 
tract to sell it tg another person. In the 
former case there obviously is consideration, 
for the covenant to re-purchase as part of 
the general terms of the transaction. The 
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purchaser finds that he cannot obtain the 
property he wantsto buy, unless he con- 
cedes this right as part of the terms on 
which the purchase is made, and he agrees 
accordingly. Again when a person agrees 
to sell his property as an „independent 
transaction he has to say in fixing the 
price, and obviously the consideration for 
the agreement to sell is the promise of the 
other party to pay the amount agreed 
upon, The owner may want to sell for 
special reasons and be willing to take less 
than the property is really worth; or he 
may be wanting to make a profit by selling 
at the price agreed upon. In either case 
he desires the other party to promise to 
pay theamount agreed upon and the case 
is one which falls under the definiticn of 
consideration in cl. (d) of s. 2 of the Indian 
Contract Act. But in the present case I 
find it difficult to say that the plaintiff's 
promise to pay Rs. 1,268 at some indefinite 
time was a promise made “at the desire 
of the promisor”’ within the meaning of 
this cl. (d). The way in which this option 
to ra-purchase was arrived at is pretty clear 
from the letters of 1900 that have been 
put in and particularly Ex. 20, where- 
in the defendant says: “And I will have 
no objection to deliver possession back unto 
you of the lands, house and garden imme- 
diately the amount that will have cost me, 
therefor, if reeeived by me in one lump 
sum. Rest assured about it. I can assure 
you-that no further assistance can be 
rendered, I am willing to do that much.” 
Again in the letter Ex. 65, which was 
written in 1912, he expresses disgust that 
the property was taken by him and says 
that he would be satisfied if he got back 
the amount expended by him and that he 
had no desire to make a profit. A case of 
that kind seemsto me very different from 
a case like the one I have mentioned where 
the main motive actuating the agreement 
to sellis a desire to get a certain mone- 
tary payment. Here it seems perfectly 
clear that the operative motive for the 
defendant making this agreement was, as 
the District Judge has put it, the affection 
which existed between close ‘relations like 
plaintiff and the defendant No. 1, and that 
there is no real consideration in the present 
case, merely because the pleintiff under- 
took to pay Rs. 1,268if he exercised his 
option of re-purchasing the property. I 
think the words “at the desire of the 
promisor” in cl, (d) imply a promise 
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which has a real effect in conducing to the 
contract. Here all that the defendant said 
was that he had no objection to favour 
the plaintiff by giving him,this particular 
option. An “option” to buy is not equiva- 
lent to an “agreement” to buy; it only 
becomes such an agreement, if and when 
the option is exercised: °cf. Helby v. 
Matthews (1) and Duma Toma Rumav v. 
Nathu Farsha Kurel (2). If this is 
borne in mind, it becomes clear that, 
at any rate ina case like the present, the 
question is what was the consideration for the 
defendant’s giving the plaintiff this option 
of re-purchase, which imposed on defendant 
an obligation not to sell to any one else; 
and the mere fact that, should the option 
be exercised, there would be consideration 
for the actual sale is immaterial. There- 
fore, I think the view thatthe District 
Judge has taken is correct, and as the 
agreement was not expressed in writing 
and registered, it is not enforceable against 
the defendant. 

Then, on the point of limitation, I can 
see no adequate answer to the argument 
of the District Judge. Itisno doubt true 
that the defendant's written statement did 
not specifically plead that the suit was 
barred because there had been a refusal 
prior to the defendant's refusal mentioned 
in the plaint. But that does not prevent 
the suit being time-barred, if the evidence 
establishes that the plaintiff had notice of 
refusal prior to the date that he asserted, 
The evidence of the plaintiff is quite clear 
on the point, and although the vernacular 
record is not as clear asthe notes of the 
learned Judge, it does not contradict the 
latter and appears to mean the same thing. 
The plaintiff thus admitted that he made 
a request to have the property re-conveyed 
to hint a month before he made his written 
request, and that the defendant refused to 
re-convey according to the agreement that_- 
he set up, namely for the sum of Rs.1,268 
The plaintiff did not bring his suit till the 
very last day available even on his own 
case, and, therefore, his admission makes 
the suit time-barred. The Court has to act 
suo motu, if necessary, should it appear 
that a suitis barred by limitation; but here 
the point of limitation was taken, For both 
e 


(1) (1895) A. ô, eo 64h. J. Q; a 465; 11 R 232: 72 
L. T. 841; 43 W. R , 561; 60 J. P 

(2) 92 Ind. Cas. 16; 27 Bom, A D 249; ‘AIR, 1928 
Bom, 431, 
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with costs, 
Madgavkar, J.—I agree. : 
BK, Appeal dismissed, 


ny 


LAHORE HIGH COURT. — 
Civii Reviston Perrrion No. 649 or 1925. 
February 16, 1926. 5 
Present:—Mr. Justice Addison. 
‘© Nusam@gat GHOGRI—P.aintirr— 
i PETITIONER : 


DOTSUE 
Musammat MANBHARI, minor DAUGHTER 
or BALLA, rHroves SURJAN—DEFENDANT 
-— RESPONDENT. 

Punjab Courte Act (VI of 1918), e. 41 (8) proviso— 
Application for cartificate beyond time--Eaxtension of 
time. g 

When an application for a certificate for second 
appeal on 8 point of custom is made beyond the period 
of 30 days, the District Judge should, before dis- 
missing the application as time-barred, consider whe- 
ther there was sufficient cause for not presenting it 
within time. 

Petition for revision of an order of the 
District Judge, Delhi, dated the 20th 
August 1925. 

Mr, Shamair Chand, for the Petitioner. 

Mr. N. C. Mehra, for the Respondent, 

. SUDGMENT.—<An appeal was pend- 
ing between the parties in which argu- 
ments were heard on the 9th July 1925, 
No date was given for pronouncing judg- 
ment as laid down in O. XLI, r. 30, 0. P. 
©. The District Judge dated his judgment 
the 13th July 1925 and ordered information 
of his decision to be sent to Counsel by 
parwana. Counsel signed this parwana on 
the 18th July 1925, 
“The petitioner applied to the District 
Judge on the 19th August 1925 for a certi- 
ficate for second appeal under s..41 of the 
Punjab Courts Act. The District Judge's 
«office noted that the application was barred 
by time and that it should be laid before 
the District Judge. This was done. The 
District Judge then wrote an order on the 
20th August 1925 stating the facts and 
finding that it was barred by time, and 


that he could not consequently receive it’ 


under the provisé to sults. (8) of s. 41. The 
applicant does not’seem to have been pre- 
rt before him then. 

Against this order this revision petition 
has been filed. What was argued was that 
the District Judge only read the first part 
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of the proviso in question and did not go 
on to read the concluding portion which 
runs as fdllows—‘ Unless the applicant 
satisfies the Judge that he had sufficient 
cause for not presenting it within the period 
of 30 days.” The order of the District 
Judge must certainly be interpreted as 
meaning that it was barred by time and 
that it consequently could not be teceived 
under the first part of the proviso in ques- 
tion. He did not go on to consider the 
concluding portion of that proviso and the 
appellant was not before him,as she should 
have been, in which case it would have 
been possible for her to point this out to 
him. It was submitted before me that as 
the District Judge did not fix a date for 
judgment and thus‘ allowed the parties to 
leave, this might be a sufficient cause to 
extend the period of 30 days by two 
days or so as the irregular action of the 
District Judge himself caused some delay 
in that the petitioner who had gone to 
her village had to be informed by post as 
to what had happened. It is impossible 
for me to decide this point asit is a ques- 
tion to be-decided by the District Judge 
only. The petitioner, however, is entitled 
to have this point decided by the District 
Judge and I accordingly accept her revi- 
sion petition and return the proceedings 
to the. District Judge to decide accord- 
ing to law as to whether time should be 
extended or not. ‘The parties will bear 
their own costs here, ' 


R. L. Petition accepted. 


PATNA HIGH COURT. 
Civit Revision No, 463 or 1924. 
April 8, 1925. 
Present:—Justice Sir B. K. Mullick, KT., 
and Mr. Justice Ross. 

KALI RAI—PETITIONER 


3 VETSUS 
TULSI RAI AND OTHERS—ỌOPPOSITE PARTY. 

Civil Procedure Code (Act V of 1908), 8. 115, O. 
XXXIV, rv. 1—Government of. India Act, 1915 (6 &6 
Geo. V, c. 81),s, 107—Order refusing to add party— 
Revision—Interference by High Court—Mortgage suit 
~—Joint family, other members of, not added as plaint- 
iffs, effect of. 

The refusal ofa Trial Court to add a party is not 
open to revision finder s. 115 of the O. P. O. ere, 
however, such refusal amounts to a denial of the right 
of fair trial, the Court might possibly revise the 
order under s, 107 of the Government of India Act, > 
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Obiter dictum.—Unless there are very strong reasons 
for doing so, a mortgage suit will not be dismissed 
on the ground that the. other members of the mort- 
gagee's joint family have not been joined along with 
him as plaintiffs. ae 

Civil revision from an order of the Sub- 
ordinate Judge, Godda, dated the 8th July 
1924. A 

Mr. S.,S. Bose, for the Petitioner. 

Mr. L, K. Jha, for the Opposite Party. 


. JUDGMENT. 

Mullick,.J.—This application must be 
rejected. 

In a mortgage suit brought by the peti- 

| tioner’s uncle Tulsi Rai against certain 
persons styled the Ojhas upon a bond exe: 
cuted in 1916 and standing in the name 
of the petitioner's uncle Tulsi Rai, the 
Ojhas objected that the petitioner Kali Rai 
was a necessary party inasmuch as his father 
Raghu Nath had had a share in the money 
which was originally lent to the defend- 

` ants. 
ants that the bond of 1916 was merely a 
renewal of an old bond of 1904. After 
the defendants iook this objection as to 
non-joinder, the petitioner came forward 
with a petition praying to be joined as 
plaintiff in the suit. That petition has 
been disallowed by the Subordinate Judge 
and hence this application in revision to 
us. 

It is quite clear that the addition of the 
petitioner as a wlaintiffewill cause great in- 
eonvenience in the trial of the mortgage 
suit. It would be altogether out of the 
scops of that suit to? introduce into it a 

_ conflict between the plaintiffs anda per- 
son who claims adversely to them. The 
question whether there had been in fast 
a partition in 190! between Tulsi Rai and 
Raghu Nath is one which will require 
much evidence unnecessary for tha mort- 
gage suit, and I agres with the learned 
Subordinate Judge that to join the peti- 
tioner as a plaintiff would be improper 
and inconvenient. 


The petitioner, however, now says that 
he is quite willing to be joined as a de- 
fendant. That again is a position which 
he cannot be allowed to take up. It is 


quite conceivable that the petitioner's ap-. 


pearing in the role of a defendant will 
raise obstacles in the way of,the plaintiffs 
which were altogether unforeseen and the 
‘balance of convenience decidedly requires 
that the petitioner should be left to bring 
‘a separate suit against the plainatifia if he 
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has any share in the bond upon which the’ 


It was also alleged by the defend- ` 
` refusal on the part of the 
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suit has been brought. 

It is contended that the non-joinder of 
the petitioner may possibly entail the dis- 
missal of the suit. It has, however, been 
held in this Court that unless there are 
very strong reasons for doing so,a mort- 
gage suit will not be dismissed on the 
ground that the other members of the 
joint family have not been joined as 
plaintiffs. In any eventif the suit is dis- 
missed the petitioner will not be affected 
and the only objection the petitioner can 
raise is that there may possibly be a multi- 
plicity of suits. Inthe circumstances of 
this case such a result cannot be avoided 
if the plaintiff desires to assert his claim to 
the mortgage money. 


With regard to a question whether 
s, 115 of the ©. P. C. applies and whe- 
ther we have jurisdiction to interfere, t 
seems that there has in this case been no 
Subordinate 
Judge to exercise jurisdiction. He may 
have exercised it wrongly, but it cannot 
be said that there has been any failure 
on his part to exercise jurisdiction. In 
Rabbaba Khanum v. Noorjehan Begum (1) 


the same point came up before the Cal-. 


cutta High Court and it was held that a 
refusal to add a party as a defendant 
could not be revised under s. 622 of the 
C. P. C. which corresponds to the present 
s. 115. On the other hand, there are 
other eases of the Caloutta-High Court 
where the Court has revised the decision 
of a lower Oourtin the matter of joinder 
of parties: see forinstanes, Jugal Krishna 
Mullick v. Phul Kumari Dassi (2) and 
Dwarka Nath Sen v. Kisori Lal Gosain 
(3). These cases, however, were decided 
on their own facts and it is not clear 
whether the Oourt was acting under s. 
115 or its general powers of superintend- 
ence. 
applicable. Possibly s. 107 of the Govern- 
ment of India -Act might apply to cases 
where the result is a denial of the right of 
fair trial. In the present sasa there hag 
been no such denial, and, therefore, we can- 
notinterfere in exercise of our powers of 
superintendence. e $ : 

In my opinion the merits are altogether 
against the petitioner and, therefore, the 


| (1) 13 O. 90; 6 Ind, Deo. (x. s.) 558 
(3) 44 Ind Cas, 564 ` , 
(3) 6 Ind, Qas, 549; 41 0, Lid 426} kh Gi Wi N, 708; 


In my opinion s. 115 is clearly not. 
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application must be dismissed with costs: 
hearing-fee one gold mohur. 
Ross, J.—I agree. 


Zz. K. Application dismissed, 


LAHORE HIGH COURT. 
SxoonD Civit APPBAL No. 2198 oF 1925. 
! February 10, 1926. 
le Present:—Mr. Justice Addison. ` 
l JOWAHAR AND ANOTAER—PLAINTIFFS 


. —-ÅPPELLANTS 
Versus 
AMAR CHAND. AND anoTHER—DEFENDANTS 
— RESPONDENTS. 


Mortgage—Adverse possession by mortgagee. 
A mortgagee can set up adverse possession against 


the mortgagor if his possession atits inception was ` 


Lee a trespasser and not asa mortgagee. [p. 935, 
col. 1. 

' Indar v. Asa Singh, 65 P. R. 1908; 113 P. W.R. 
1908; 90 P. L. R. 1908, distinguished. 

Jiwa Khan v. Lakhmi Chand, 11 Ind. Cas. 429; 232 
P. L. R. 1911; 146° P. W, R. 1911, Qadar Bakhsh v. 
Mangha Mal, 73 Ind. Cas. 889;4 L. 249, 5 L.L. J. 
175 & 555; A. I.R. 1923 Lah. 495, Munna Lal v. 
Hamid Ali, 79 Ind. Cas. 39; A. I. R. 1925 Lah. 53 and 
Mg. San Chein yv Ma Daungu, 82 Ind. Cas. 829; 3 Bur. 
L. J. 95; A. I. R.1924 Rang, 290, referred to. 


`. Second appeal from a decree of the 


District Judge, Hoshiarpore, dated the 13th 
May 1925, affirming that of the Subordinate 
Judge, Fourth Class, Garhshankar, District 
Hoshiarpore, dated the 16th August 1924. 

Mr. N.C. Mehra for Mr. G. S. Salariya, 
for the Appellants. 

Lala Fakir Chand, for the Respondents. 

JUDGMENT.—The plaintiffs sued the 
defendants for possession of 12 kanals 15 
marlas of land by redemption, alleging 
that their pyredecessor-in-interest, one 
Bhulla, had mortgaged the land in ques- 
tion to the father of defendants by register- 
ed-deed dated the 10th June 1880 for 
Rs. 180. It was stated in the deed that 


“Rs. 20 per annum had to be paid to the 


mortgagee and in default of payment the 
mortgaged land was to be considered as 
sold to the mortgagee. The mortgagee 
took foreclosure proceedings in 1884 and 
Bhulla was served with notice. It was 
alleged by the eplaintifis that these pro- 
ceedings were irregular and that, therefore, 
ehe plaintiffs were entitled to redeem. The 
defendants pleaded that the foreclosure 
proceedings were regular and that they had 
acquired proprietary rights in the land by 
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virtue of adverse possession in any case 
The Court of first instance dismissed the 
suit, finding that though the foreclosure 
proceedings were irregular and invalid 
owing toa technicality, yet the defendants 
had acquired an indefeasible title by virtue ` 
of adverse possession extending over 12 
years, On appeal the learned District 
Judge came to the same conclusion and 
the plaintifis have come here in second 
appeal, 

As regards part of the area in suit, name- 
ly, 7 kanals 12 marlas it is clear that the 
area was already.in mortgage with Hamir 
Chand father of Gandu Mal, the mortgagee . 
of 1880. On the 15th December 1881 it was 
discovered that this mortgage had been re~ 
deemed. Then on the 18th December 1882. 
the Settlement Deputy Superintendent re- 
ported that Gandu Mal vendee had obtained 
possession under his bai bilwafa of 1880. The 
Settlement Superintendent, however, ordered 
on the 16th March 18k3 that as he had not ` 
taken the foreclosure proceedings necessary, 
only a mortgage mutation should be entered 
up in his favour. This was accordingly done. 
By this mutation Gandu Mal was entered 
as mortgagee of 7 kanals 12 marlas though 
he claimed to be the vendee under his bat 
bilwafa deed. It is clear that he entered 
as a purchaser. a 

As regards the balance of the land he 
took possession of it after the foreclosure 
proceedings which stook place in 1884. He 
considered those proceedings to be valid 
and it is obvious that he took possession 
again, asserting himself to be the owner; 
In this case also only a mortgage muta- 
tion was entered up but in 1890 in the pre. 
sence of Bhulla the mutations were correct~ 
ed and Gandu Mal was entered as full 
owner, 


It was held in Indar v. Asa Singh (1) in 
general terms that a mortgagee by condi- 
tional sale cannot by obtaining a decree in 
illegal foreclosure proceedings or by assert- 
ing himself to be the proprietor and thereby 
obtaining mutation in his favour as such 
alter the character of his original title, nor 
can he rely upon a possession adverse to the 
mortgagor to deprive him of his right to 
redeem theproperty. This follows the gene- 
ral principle that a person -who enters 
into pessession asa mortgagee cannot set 


“up an adverse title against his mortgagor. 


It was pointed out, however, in Jiwa Khan 
(1) 65 P, R, 1008; 113 P. W. R. 1908; 90 P, L. R, 1908 
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that eventhough the mortgage wasone with - 
possession, the mortgagee could assert that; 
he took over the land as owner under the: 
forfeiture clause after which adverse pos- - 
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v. Lakhmi Chand (2) that the case of Indar 
Yy. Asa Singh(1) was acase in which themort- 
‘gagee had in the first place taken posses- 


sion as mortgagee and for that . reason the 
ruling in question was distinguished. The 
case before me is practically the same as 
that reportedas Jiwa Khanv.Lakhmi Chand 
(2). Iœ both cases the mortgagee’ was not 
entitled to possession under the deed as 
mortgagee. He was only entitled to get 
possession as owner in default of certain 
payments. In the case I am discussing, 
therefore, the mortgagee did, as a matter of 
tact, take possession as owner and could not 
take possession as mortgagee. It makes 
no difference that the Revenue Authorities 


recorded him wrongly as mortgagee though. 


they afterwards corrected this. He was 
only entitled to possession as owner and 
entered into possession as such and has 
been in possession as such since early in 
the eighties. I, therefore, hold following 
Jiwa Khan v. Lakhmi Chand (2) that as 
the mortgagee in the present case was not 
entitled to possession under the deed as 
‘mortgagee and actually took possession 
claiming to be owner, his’ possession was 
not that of a mortgagee but of a trespasser 
and he has now obtained an indefeasible 
title by adverse possession for over 12 years. 

Jiwa Khan v. Lakhmi Chand (2) was ap- 
proved in Qadar Bakhsh v. Mangha Mal 
(3) where it wes held that a mortgagee can 
set up adverse possession if his possession 
at its inception was that of a trespasser. 
Another decision of this High Court which 
may be referred to is Munna Lal v. * Hamid 
Ali (4) where it was laid down that where 
a mortgage confers no right of possession 
on the mortgagee and the latter obtains 
possession of the mortgaged property in 
assertion of a proprietary title, his posses- 
sion will be adverse to the mortgagor. 

I might also note that in suit similar to 
that reported as Indar v. Asa Singh (1) a 
different view was taken by the Rangoon 

_ High Court in the ruling reported as Mg. 
San Chein v. Ma.Daung U (5). There the 
mortgage was with possession but there 
was a further agreement that if interest was 
not paid annually the mortgagee would 
take over the land as owner. It was held 


2 11 Ind. Cas. 429; 232 P. L. R. 1911; 1460. W.R. 
1 . . 


(3) 73 Ind. Cas. 889; 4 D. 249; 5 L. L. J.175 & 555; 
A. L R. 1923 Lah. 495. 

9 79 Ind. Cas. 39; A. I. R. 1925 Lah. 53. 

( 
Rang 290, 


82 Ind, Cas. 829; 3 Bur. L. J. 95; A. I. R.1924 


session would commence to run. : 
For the above reasons I consider that 
the case has been rightly,decided and I 


dismiss the appeal with costs. __ , D 
R. L. Appeal dismissed. 


> 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE OrDER No. 182 :; 
oF 1924 anp Crvi Revision No. 393 or 1924., 
f March 19, 1925. ote wd 
Present:—J ustice Sir B. K. Mullick, Kr., 
and Mr. Justice Ross. 
AMRIT LAL SEAL—Dscrzz Hotper— 
APPELLANT 


versus 

JAGAT CHANDRA THAKUR anD | 
OTHERS—J UDGMENT-DEBTORS—-RESPONDENTS, 
Sunthal Parganas Settlement Regulation (III of 1872), 
s. 27—Civil Procedure Code (Act V of 1908), 8.47, O. 
XXI, r. 90, 0. XXXIV, r. 5—Mortgage of jote by 
mulraiyat—Morigage suit—Decree for sale—Ezxecution 
of decree—Objection that mortgaged property is not 
saleable, whether can be taken—Application to set, 
aside sale—Irregularity—Substantial loss, absence of, 
effect of-—Appeal, second, whether lies. 

A Court has no jurisdiction to set aside an auction- 
sale for an irregularity which has not caused any sub- 
stantial loss. [p. 936, col. 2.] 

A decision that an auction-sale must be set aside 
inasmuch as the property sold was not saleable has. 
the force of a decree under s. 47 of the O. P. O., inas- 
much as it finally decides. a question of right between, 
the parties to the suit and-a second appeal is, there- 
fore, competent in such a case. [ibid.] 

The expression “any Court” in sub-s, (2) of s. 27 of 
the Sonthal Parganas Settlement Regulation of 1872- 
means a Court vested with jurisdiction to question 
the correctness of the decree. [p. 937, col. 2.] i 

Clause (2) of s. 27 of the Sonthal Parganas Settlement 
Regulation pf 1872 prohibits any Court from recog- 
nizing a transfer by a raiyat of his right in hw 
holding as valid if made in contravention of cl. (1) 


’ of the section; but the Court must be engaged in a pro- 


ceeding in which it has jurisdiction to investigate the 
legality of the transfer. In other words, the proceed- 
ings must be properly constituted and the investigation 
necessary. [p. 938, col. 2.] i 

A mulraiyat mortgaged his jote and the mortgagea 
brought a suit to enforge the mertgage. Neither the 
mulraiyat nor any of his co sharers who were im- 
pleaded as defendants to the mortgage suit took the 
plea, in answer to the suit, that the joie was nof® 
saleable and a gecree for sale was passed in favour 
of the mortgagee» In execution of the decree an ob- 
jection was taken that the jote could nog be sold by 
virtue of the provisions of s. 27 of the Sonthal Parganas 
Settlement Regulation: f ; 


936, 


Held, that the objection could not be entertained in 
execution proceedings inasmuch as it amounted to an 
attack upon the validity of the decree which the 
Executing Court could not recognize. [p. 937, col. 2.] 


Appeal froman order of the District Judge, 
Sonthal Parganas, dated the 29th May 1924, 
confirming that of the Subordinate Judge, 
Deoghur, dated the 20th February 1924. 

Messrs. N. C. Sinha and S. S. Bose, for 
tke Appellant. ~~: ` | 

Messrs. Jagannath Prasad and Bindesh- 
wart Prasad, for the Respondents. 


JUDGMENT, 
Mulliek, d.—Jagat Chandra Thakur 
is a mulraiyat to the extent of 8-annas 

4-pies “share in Mouza Matiara. Jama- 
bandi No. 46 in the Survey and Settlement 
record in his official mulraiyati jote and 
jamabandi No. 43 is his ancestral holding 
and is called the mulraiyater jote, and he 
has a joint undivided share in it with others. 
It appears that both jotes are security for 
the rent which he has to collect and pay to 
the proprietor of the village and are sale- 
able in execution of a rent decree. 2 

Jagat Chandra mortgaged his mulraiyati 

interest in Mouza Matiara together with his 
entire nijjote jamabandis Nos. 43 and 46 to 
the appellant Amrit Lal Seal who brought 
the properties tosale on the 29th June 1923 
in’ execution of his mortgage-decree. The 
judgment debtor thereupon filed an ap- 
plication to set aside the sale on the ground 
referred to in O. XXI, r. 90,C. P. C., and 
also on the ground that the interest of his 
co-sharers in jamabandi No. 43 not heing 
saleable only his interest in the jamabandi 
could pass by thesale. 
“The Subordinate Judge found that all 
the recorded tenants were parties to the 
mortgage-decree and that the entire jote 
was saleable. 

He also found that it was not open to the 
mulraiyat to raise this objection in execu- 
“on as he had not appealed against either 
the preliminary or the final decree in the 
mortgage suit. ; 

With regard to the allegation that there 
had been irregularities in the conduct of 
the sale, he found that the area notified for 
sale was 124 bighas 1 katha 2 dhurs while 
the correct area was 161 bighas 19 kathas, 
the former figure comprising only the 
paddy and the bari lands and the latter 
including the unproductive juyfgle land also. 
The property was valued at Rs. 4,000 in the 
gale proclamation and was. purchased by one 


Ohatradhari Bingh for Re, 7,100, and the 


AMRIT LAL SHAL V. JAGAT OHANDRA THAKUR. 


(93 I. O. 1926] 


learned Judge found that there was a mis- 
statement as to the exact sum due upon the 
decree but that the correct calculation was 

made subsequently and the amount notified’ 
at the time of the proclamation. The learn- 

ed Judge further found that the above 

irregularities did not causethe property to 

be sold for an inadequate price. Thé judg-- 
ment-debtor’s assertion that the value of the 

lands was Rs. 20,000 was not accepted, and ` 
the decree-holder’s estimate of Rs, 7,000 was 

considered reasonable. 

In appeal the District Judge found that 
the bidders were not misled either by the 
valuation put in the sale proclamation, or 
by the statement as to the amount of the. 
deéretal debt. With regard to the under- 
statement of the area, the learned Judge 
found that though the judgment-debtor had 
failed to prove what was thé value of the 
property, the irregularity was sufficient to` 
invalidate the sale. í 

He accordingly set the sale aside. 

It is quite clear that the learned Judge 
had no jurisdiction to set aside the sale for 
an irregularity which did not -cause any 
substantial loss; and the decree-holder’s: 
application in revision must succeed. 

Civil Revision No. 393 of 1924, therefore, 
is allowed with costs. 

The learned Judge, however, has decided 
in the judgment-debtor’s favour on a more 
serious point which fs the sifbject of second 
Appeal No. 182 of 1924. i . 

Disagreeing with the Subordinate Judge 
he holds that jote. NO. 43, not being sale- 
able, “the whole sale must be set aside. 
This decision under s. 47, C. P. C., has the 
force of a decree as it finally decides a 
question of right between the parties to the 
suit and a second appeal lies. 

Now itis to be observed that in the mort- 
gage suit atno stage didthe mulraiyat or 
any of his co-sharer defendants take the plea 
of non-saleability and in the circumstances’ 


I do not see how in the execution stage the 


mulraiyat can object to the sale of the pro~- 
perty. The Court cannot refuse to execute 
the mortgage-decree unless there is a clear’ 
statutory injunction in that behalf. It is 
true there can be no estoppel in the presence’ 
of an illegality, and the learned Judge 
points to s.27 of the Regulation II of 1872 
(the Sonthal *Parganas Settlement Regu- 
lation) which runs as follows: ‘‘Olause (1). 
No transfer by a raiyat of his right in his 
holding or any portion thereof, by sale, gift; 
mortgage, lease or any other contract or! 
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transfer has been recorded in the Record of 
Rights, and then only to the extent to which 
such right is so recorded.” 

` “Olause (2). No transfer in contraven- 
tion of sub-s. (1) shall be registered, or 


shall be in any*way recognized as valid by. 
any Court, whether in the exercise of civil, - 


criminal or revenue jurisdiction.” 
“Olause (3). Ifat any time it comes to 
the notice .of the Deputy Commissioner 


that a transfer in contravention of sub-s. (1) | 


has taken place, he may; in his discretion, 
evict the transferee and either restore the 
transferred land to the raiyat or any heirs 
of the raiyat who has transferred it, or re- 
settle the land with another raiyat accord- 
ing to the village custom for the disposal 
of an abandoned holding.” i 

The Record of Rights states that the mul- 


raiyat is entitled to transfer by a single ` 
transaction his entire mulraiyati right in ` 


the village including his private holding; 
but that the successor to a mulraiyat whe- 


ther acquiring by inheritance or transfer ` 
is not entitled to enjoy his rights or to per- ` 
form his duties until he has been recognis- . 


ed by the Sub-Divisional Officer. It also 
states that itis a ratyat’s duty to observe 


whatever orders Government may pass for- ` 
bidding the transfer, sub-division or sub- + 


letting of holdings. 

What the Government orders are with 
regard to transfer does not appear in tho 
Record of Rights published in the Sonthal 
Parganas Manual of 1912 which is the only 
material publication ‘produced before us 
and it has not been shown on what autho- 
rity thelearned Judge finds that the mul- 
raiyat in this case has transgressed the law. 

The Record of Rights does state that the 
rights of a recorded mulraiyat are not sub- 
ject to partition by gift, transfer, inheritance 
or otherwise; from this it only follows that 
a mulratyat cannot sell or mortgage less 
than his interest in a mulraiyater jote. 
In the present case there is nothing to 
show that he has contravened the, law in 
this respect, Again without the mortgage- 
deed it isimpossible to say whether he has 
mortgaged only an undivided fractional 
interest or the whole jote as his own, but in 
either case there would be no evasion of the 
law. If it isa fact that te whole jote is 
not his and that some of the other judg- 
ment-debtors have an interest therein, then 


if there is any prohibition by Government ` 
against the sale of a their shares, the * 1064, 
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mortgage-decree was wrong in directing 


The error, however, is not apparent on the 


face of the record and without further” 


evidence itis impossible to say that the 


decree was either illegal or without jurisdic- 


tion. . 


But apart from this there is a defect in. 


the learned Judge’s proceedings which goes 
tothe root of jurisdiction; for it is clear 
that it was not open to the learned Judge at 


all to question the correctness of the mort- ` 


gage-decree. es 
Assuming that the Trial Court has wrong- 
ly ordered the sale of the interest of the 


co-sharers, does s. 27 of the Sonthal Parga: ` 


nas Settlement Regulation authorize any 
Court that may choose to do so to set aside 
the decree? I think not. “Any Court” in 


sub-s,. (2) of s. 27 means a Court vested with 


jurisdiction to question the correctness of 
the decree. The Execution Court’s powers 
are derived from s. 47 of the C. P. ©., and, 
in my opinion, that Court cannot refuse to 
attach and sell jote No. 43 evenif satisfied 
that the decree wes wrong. He was not 
entitled to enter into any inquiry as to the 


correctness of the decree or the jurisdiction | 


of the Court which passed it. -Here it did 
not even appear on the face of the decree 
that it was without jurisdiction. 


The : 


Court was bound to assume that the decree < 
had been made with jurisdiction and that ` 


there were no Government orders prohibit- 
ing the sale of the jote. 
Trial Court in the mortgage suit would 
have been justified in declining to sell the 


Certainly the: 


property if the prohibition exists; so again - 
would the Execution Court if there had - 


been only asimple decree for money, but 


where the jurisdiction is based ona decree | 


for sale itis not open to the Execution Court 
to refuse to carry outthe salesolongas the 
decree existsin full force and effect. An 


objection that the property was not salealse : 


could under certain circumstances have been 
made by the judgment-debtor in the case 
of a money-decree either before or after 
the sale, andin Durga Charan Mandal v. 


Kali Prasanna Sarkar (1) it was held that ` 
“the objection could under certain circum- 
“stances be made” even ‘after confirmation. 
. Butin the case of a mortgage-decree the. 


objection cannot be taken in an executfon ` 


- proceeding* because it is an attack upon the 
_validity of the decree, 


(1) 26 ©. 727; 3 O. W. N. 586; 13 Ind. Dec, (N.B) 
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Section 60 of the O. P. O., provides 
that the house of an agriculturist is 
exempted from attachment and gale in 
execution of a decree; but it was held 


in Bhagwan Das v. Hathibhai (2) that 


where a mortgage-decree has been passed 
for the sale of an agriculturist’s house, 


the Execution Court could not refuse to’ 


execute the decree notwithstanding the 
provisions. of s. 266 of Act X of 1877 
which corresponds to s. 60 of the present 
O. P. ©. In Ramdiyal v. Narpat Singh (3) in 


a second appeal against the mortgage-decree ` 


itself the Court gave effect to the exemp- 
tion and dismissed the claim for the sale 
of the hypothecated property. In Bhola 


Nath v. Kishori (4) two of the learned” 


Judges disagreeing with the Third Judge 
held that s.60 was only a barina proceed- 
ing for the execution of a money-decree and 
that a mortgagee who has obtained a decree 
for the sale of an agriculturist’s house 
is entitled to have it sold in execution. 
The Court accordingly gave a decree for 
the sale of the house in second appeal. 

These cases illustrate the principle that 
an Execution Court cannot go behind the 
decree. 

On the other hand in the Raja of Vizia- 
nagaram v. Dantivada Chelliah (5) it was 
held that s. 5 of the Hereditary Village 


Officers’ Act (Madras Act III of 1895) made’ 


it obligatory upon a Court executing a 
mortgage-decree to go behind the decree 
and to refuse to sell village inam lands 
though their sale was ordered by the decree. 
The decision was based upon the rule that 
prohibitions having some object of public 
policy in view must be literally and 
strictly enforced and that the principle of 
personal estoppel does not apply. The 
rule may be admitted, but the question is, 
whether any Court can interfere to put the 
Statute in force except in the course of a 
properly constituted proceeding over which 
he has jurisdiction. In this last mention- 
ed case their Lordships of the Madras 
High Court held that the Execution Court 


was competent to refuse to sell the inam . 


lands; but with great-respect it seems to 
me that this was givinga right to the 
Execution Court toveview.the judgment 
of the Trial Court ona question of fact. 
ejt flows that ifsucha right is recognised 


2) 4 B. 25; £ Ind. Jur. 460; 2 Ind. Dee, tn. s.) 527. 
3) 9 Ind. Cas. 931; 33 A. 136; 8 A. L. J. 190. 

(4) 11 Ind. Cad. 646; 34 A. 25; 8 ALL. J, 1045, 

k i8) 28 M 84; 14 M, kad, 468; ke 
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there is nothing to prevent a conflicting . 
decision in the, Execution Court both as to . 
the facts and the law on the issue of sale- 
ability. Such a result could not possibly ` 
have been contemplated. 

The language of s, 27, cl. (2), of the Sonthal . 
Parganas Settlement Regulation is perhaps . 
more express and peremptory thanthas of s. 
60 ofthe ©. P. C., but the same restriction ` 
applies, The enactment certainly pro- ~ 
hibits any Court fromrecognizing a transfer . 
as valid if made in contravention of sub- . 
s. (1); but the Court must be engagedin a | 
proceeding in which it has jurisdiction to . 
investigate the legality of the transfer. In — 
other words, the proceeding must be . 
properly constituted and the investigation | 
necessary. In my opinion the Court hear- 
ing the appeal from the original decree ~ 


‘could have investigated its correctness but 


not the Execution Court. Thereforé so long 
as that decree stood, neither the Subordinate 
Judge sitting as a Court of Execution under 
s. 47, C. P. O., nor the District Judge in | 
appeal from him wascompetent to question 
it. The learned District Judge’s order, 
therefore, being without jurisdiction must 
be set aside, f 
The appealis decreed with costs which | 
willbe paid by the judgment-debtor re- | 


. spondents only. The sale will be confirmed. - 


Ross, J.—I agree. 
e Appeal decreed, 


Z, K. Application allowed. 


-LAHORE HIGH COURT. 
Crvit Revision Petition No, 131 oF 1925. 
February 25, 1926. oe 
Present :—Mr. Justice Campbell. 
DUNI CHAND-—PLAINTIFE—PETITIONER 
VETSUS 
RAM DHAN AND OT8ERS—DEFENDANTS— 
| RESPONDENTS. ; 
Civil Procedure Code (Act V of 1908), ss. 99, 115— 
Acceptance of appeal on technical point--Matertal 
irregularity—Revision—Jurisdiction of “the Court,” 
meaning of.* ` A 
Where an Appellate Court does not pay heed to the 
provisions of s.99 of the O. P. O., and accepts an 
appeal on a pure technicality not affecting the merits 
of the case or the jurisdiction of the Court, it acts 
with irregularity in the exercise of its jurisdiction, 
and its decisien must be set aside in revision. 
By “jurisdiction of*the Court,” in s. 99, O. P. O., is-- 
meant the jurisdiction of the Trial Court. A 
Petition for revision of a decree of the 


` Senior Subordinate Judge, Hissar, dated 
the 18th November 1924, reversing that oå , 
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the SubordinateJudge, Fourth Class, Hissar, 
dated the 23rd July 1924, 
` Lala Fakir Chand, for thesPetitioner 


* Pandit Nanak Chand, -for fhe Re- 
spondents. | 
_JUDGMENT.—Two persons Ram 


Dhan and Shibu Mal are alleged to have 
_owed a debt of Rs. 700 increased by interest 
to Rs, 1,000 to Duni Chand and Arjan Mal. 
Duni Chand and Arjan Mal subsequently 
separated and two suits were brought each 


for Rs. 500 (a) by Duni Chand against Ram- 


Phan and Kanwar No. 1 and (b) by Kan- 
war No, 2son of Arjan Mal against Ram 
Dhan and Kanwar No. 1. In the Trial Court 
the same issues were framed in both cases 
and with the consent of the. parties and 
their Counsel the Zevidence in both suits 
was recorded in one of them. In each suit 
the plaintiff. was given a decree. Ram 
Dhan one of the defendants appealed in one 
suit only i.e. that of Duni Chand. No 
appeal was preferred in‘theother. When 
the appeal came before the learned Senior 
Subordinate Judge a point was raised that 
the plaintiffs could not split up the agree- 
ment and sue separately each for his half 
share. This contention was never put for- 
ward either in the Trial Court or in the 
memorandum of appeal to the Senior Sub- 
ordinate Judge. It appears to have been 
made for the first time at the hearing of the 
appeal. It was accepted by the Senior 
Subordinate Judge and in consequence the 
appeal was decreed, 

Duni Chand hascome to this Court on 
revision. Whether br not the two suits were 
Competent was a question of law which the 
learned Senior Subordinate Judge had 
jurisdiction to decide, and, even if his de- 
cision were erroneous, there would be no 
ground for interference with it by this 
Court on revision. The learned Senior 
Subordinate Judge, however, has overlooked 
s. 99 of the ©. P. O, which prohibits an Ap- 
pellate Court from reversing a decree on 
account of misjoinder of parties or causes 
of action or of anv error, defect or irregu- 
larity in any proceedings in the suit not 
affecting the merits of the case or the juris- 
diction of the Court. By ‘jurisdiction of the 
Court’ is meant thejurisdiction of the Trial 
Court. In the present instance it is clear 
that the merits have not been affected from 

“the facts, (a) that no objectfon was taken in 
the Trial Court, (b) thatin the Trial Court 
both parties agreed to the suits being heard 
together and this was done, (e) that no 
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appeal was preferred in the other suit 
although the issues and the decisions on 
them were precisely the same and (d) that 
there was no objection raised in the written 


‘memorandum of appeal. : 


The learned Senior Subordinate Judge 
acted with irregularity in the exercise of 
his jurisdiction in not paying heed to the 
provisions of s. 99 and thatirregularity was’ 
material since it resulted in the appeal be- 
ing accepted on a pure technicality, I 
accept the petition, set aside the decree of 
the lower Appellate Court and return the 
appeal to him for re-decision on the other 
points which arise. b 

Costs in this Court will follow the result, 

N. H. Petition accepted, 


PATNA HIGH COURT. 
FULL BENCH. 
CivIL Reyviston No. 183 or 1925. 
December 22, 1925. - 
Present:—Sir Dawson Miller, Kr., Chief 
Justice, Justice Sir B. K. Mullick, Kr., 
Justice Sir Jwala Prasad, Kr., Mr. Justice 
Das and Mr. Justice Foster. 
RAM GOLAM SAHU AND OTHERS 
—DEFENDANTS—PE&TITIONERS 
` versus 
CHINTAMAN SINGH— PLAINTIFF 
— OPPOSITE PARTY, 

Civil Procedure Code (Act V of 1998), ss. 115, 151,0. 
VII, r. 2,0. XX, r. 12 (2)—-Court Fees Act (VII of 
1870), ss. 7 (iv) (£), ll—Mesne profits, future, appli- 
cation for ascertainment of—Court-fee payable—Order 
dismissing application for non-payment of Court-fees— 


_Restoration—Revision—Inherent power of Court. 


Court-fee is leviable on an application for ascer- 
tainment of future mesne profits under the second 
part of s. 11 of the Court Fees Act only after the 
amount of such mesne profits has been actually 
ascertained. - [p. 942, col. 1] h 

The High Court will not interfere in revision where 
the effect of such interference would be to perpetuate 
an injustice for the sake of a technicality of pro- 
cedure. [p. 943, col. 1.] g | 

Per Jwala Prasad, J—A Court has inherent per 
to set aside an order passed without jurisdiction and 
totreat it as null and void. [p. 950, col. 1.] 

Reference by Mr. Justice. Das and Mr, 
Justice Ross against an order by the Sub- 
ordinate Judge, Bhagalpur, dated the 9th 
September 1924. | 

Messrs. N, C. Sinha, $. M. Mullick and 
S. N. Bose, for the Petitioner. 

Messrs. N. N. Sinha and B. P. Sitha, 
for the Opposite Party. 


* JUDGMENT., . 
Miller, ©. J.—This is an application 


‘ 


940, 
in revision asking us tó set aside an order 


of the Subordinate Judge of Bhagalpur,’ 
dated the 9th September 1924, restoring to’ 
his filea petition for ascertainment of mesne. 


profits which lad previously been dismissed 
for non-payment of the Court-fee. 


< The plaintiff, who is the opposite party: 
in the present application, sued the defend- 
ants, who. are the present petitioners, for- 


possession of certain lands together with 
mesne profits up to the institution of the 
suit. The mesne profits were valued in 
the flaint at Rs. 10,000 and covered the 
period of three years before the institution 
of the suit, The Court-fee amounting to 
Rs, 505 was paid in respect thereof when 
the plaint was filed. The ‘plaintiff also 
claimed an enquiry as to future mesne 
profits for the period between the institu- 
tion of the suit and delivery of possession. 
In 1919, after failing in the Trial Court, 
he obtained a decree in the High Court 
for possession, together with mesne pro- 
fits, and by the decree it was ordered that 
mesne profits should be ascertained in exe- 
cution. That decree was subsequently 
affirmed by an order of the Privy Council 
on the 9th June 1921. The plaintiff sub- 
sequently applied for possession of the 


“property and finally obtained it on the 


23rd June 1922, and under his decree he 
would be entitled to mesne profits up to 
that date. On the 7th June 1924 he pre- 
sented an application to the Subordinate 
Judge-for ascerlainment of the amount of 
mesne profits up to the date’ of delivery of 
possession in June 1922. The amount 
estimated in his application included the 


sum of Rs. 10,000 asthe mesne profits for 


the threé years preceding the institution of 
the suit upon which sum, as stated, the 
Court-fee had already been paid. The 
value of the subsequent mesne profits pay- 
able up to the date of delivery of possession 
wag, estimated in -the application at 
Rs.1,36,000. The SubordinateJudge ordered 
that the Court-fee payable upon this amount 
should be deposited before proceeding with 
the enquiry. A date was fixed for pay- 
ment which was subsequently extended up 
to the 29th August 1924. The Court-fee 
was not paid by that date, and on the 30th 
August the Subordinate Judge ordered 


” tha® the application should be dismissed 


for default. On the 9th September the 


. plaintiff applied for restoration*of the ap- 


plication for ascertainment of mesne profits 
gnd offered to pay the Court-Zee, The ap- 
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plication was heard on the 13th September 
when, the Subordinate Judge granted the 
application, restored the case to his file 
and directed the Court-fee to be deposited, 
which was done the same day. : ue 

The Subordinate Judge purported to act’ 
under O. IX, r. 4 of the Q. P. ©. The 
judgment-debtors then applied to this Qourt’ 
in its revisional jurisdiction to set aside 
the order of the 13th September. The ap- 
plication was heard by a Division Bench 
consisting of Mr. Justice Das and Mr, 
Justice Ross. The learned Judges were of 
opinion that the case could not be restored 
under O. IX, r. 4 which provides for re- 
storation only under certain conditions. 
which did not exist in. the present case. 
They refused, however, to interfere under 
the revisional jurisdiction of the Court 
on the ground that the previous order of 
the 30th August dismissing the applica- 
tion for ascertainment of mesne profits for 
default in payment of the Court-fee was 
itself without jurisdiction. If they were 
right on that point, then I agree with the 
view expressed by the learned Judges that 
the powers of revision should not be exer- 
cised’in such a case, for by so doing the 
Court would be giving effect to mere 
technicalities of procedure at the expense 
of manifest justice. There are, however, 
two decisions of this Court which the learn- 
ed Judges considered yere in,conflict with 
their opinion as to the liability to pay 
Court-fees for future mesne profits as a 
condition precedent to their ascertainment, 
The case was accordingly referred to a 
Full Bench for determination. 

The plaintiff has contended,. first, that 
no Court-fee is leviable at all in respect of 
future mesne profits, that is, for the period 
between the institution of the suit and the- 
date of possession, and secondly, that, even 
if leviable, the fee cannot be exacted before 
the amount of-such profits has been as- 
certained as directed by the decree, and 
that the Court has no jurisdiction to exact 
payment as a condition precedent to the 
ascertainment of the profits or to dismiss 
anapplication on the ground of non-pay- 
ment of such fee at that stage. 

The determination of these questions de- 
pends upon the interpretation of certain 
sections if the Gourt Fees Act and in the 
©. P.O. Section 7 (1) of the Court Fees. 
Act provides that the amount of fee pay- 
able in suits for money (which would 
include the present claim) shall be com- 
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uted according to the amount claimed and 

y O. VII, r. 2 of the C. B, C., where the 
plaintiff seeks the recovery of money, the 
plaint shall state the precise amount 
claimed: but where the plaintiff sues for 
‘mesne profits the plaint shall state ap- 
proximately the amount sued for. When 
the suit was instituted in 1914 the only 
mesne profits that could be estimated were 
those which had already accrued due and 
these were estimated, as already stated, and 
the proper Court-fee was paid thereon with 
the plaint. No cause of action had arisen 
_at that time with regard to future mesne 
~profits, for no amount was due and no 
estimate could be made with respect to a 
future claim which might or might not 
arise. The ©. P. C., however, provides 
by O. XX, r. 12 that where a suit is for 
the recovery of possession of immoveable 
property and for rent or mesne profits the 
Court, in addition to granting a decree for 
possession and mesne profits up to the 
institution of the suit, may also direct an 
enquiry as to the mesne profits from the 
institution of the suit until either delivery 
of possession to the decree-holder, or re- 
linguishment of possession by the judg- 
ment-debtor, or the expiration of three 
years from the date ofthe decree, whith- 
ever event first occurs. This provision 
was no doubt inserted in the Code in order 
to prevent njalu GN of suits, as with- 
out it å further suit, would be necessary in 
-order to recover the rents and profits for 
the period during yrhich the decree-holder 
‘was kept out of possession after the suit. 
The relief provided by this enactment is 
-notan immediate right to any ascertained 
amount, or to any amount which is cap- 
able of being estimated, buta right to an 
enquiry only, in case-the plaintiff should 
be kept out of possession after the institu- 
tion of the. suit, and no special Court-fee 
appears to be provided for such relief, 
Where such an enquiry is directed by the 
Court then O. XX, r. 12 (2) provides that a 
final decree in respect of the rent or mesne 
profits-shall be passed in accordance with 
the result of such enquiry. 

Under the Code of 1882, as under the 
present Code of 1908, the Court could 
either determine at the trial the amount of 
mesne profits due before instithtion and 
pass a -decree for such amount, or it could 
order an enquiry, whilst with regard to 
future mesne profits it could only order 
. an enquiry. In this respect there is no 
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difference between the two Codes, but by 
s. 244 of the old Code questions regard- 
ing the amount of any mesne profits as to 
which the decree had directed an enquiry 
were to be determined by the Execution 
Court, whilst under the present Code of 
1908 there is no such provision and the 
enquiry may take place either before the 
Trial Court itself, or in such manner as it 
may direct, and a final decree must then 
be passed in accordance with the result of 


-the enquiry, Under the old law when the 


Executing Court held the enquiry no Court- 
fee was ever paid or exacted, so far as Iam 
aware, as a condition precedent to the 
holding of an enquiry as to future mesne 
profits, but s. 11 of the Court Fees Act pro- 
vides as follows:— . 
“jl, In suits for mesne profits or for 
immoveable property and mesne profits, 
or for an account, if the profits or amount 
decreed are or is in excess of the profits 
claimed or the amount at which the plaintiff 
valued the relief sought, the decree shall 


“not be executed until the difference between 


the fee actually paid and the fee which 
would have been payable had the suit com- 
prised the whole of the profits or amount so 
decreed, shall have been paid to the proper 
officer. A 
“Where the amount of mesne profits is 
left to be ascertained in the course of the 
execution of the decree, if the profits so 
ascertained exceed the profits claimed, the 
further execution of the decree shall be 
stayed until the difference between the 
fee actually paid and the fee which would 
have been payable had the suit comprised 
the whole of the profits so ascertained is. 
paid. If the additional fee is not paid 
within such time as the. Court shall fix, 
the suit shall be dismissed.” 
The section contemplates two cases in 
which provision is made for exacting an 
additional Court-fee after the profits. heve 
been ascertained. The first, paragraph 
would appear to relate to a case where 
the profits claimed before institution of 
the suit had been ascertained in the Trial 


“Court and provides for payment of a fee 


upon the excess amount found due, under 
penalty of having the execution stayed if 
the feeis not paid, The second paragraph 
appears to apply to all cases of past® or 
future megne profits which have been as- 
certained m execution and provides for 
payment of a Oourt-fee upon the excess of 
the profits so ascertained over and above . 


949. 
the amount claimed and paid for in the 
plaint and the fee payable is the difference 


between the fee actually paid and the fee’ 


which would have been payable had the 
suit comprised the whole of the profits 
eventually ascertained. In such case the 
Court may fix atime within which the Ad- 
ditional-fee should be paidand may dismiss 
the suit for default of payment. Asin the 
present case, the. mesne profits, past and 


- future, were directed to be ascerfained in ` 


‘execution, it would appear that the second 
paragraph ofs.11 applies. It is clear, to 
my minds from this section that the fee 
payable is not the fee upon an estimated 
amount stated in the petition, but upon 
excess of the amount actually fuund due by 
thé enquiry over and above the amount 
upon which the fee has already been paid. 
From this it would follow, -and indeed the 
language of the section seems clear enough, 
that no excess fee can be claimed until 
the actual amount due has been ascertain- 
ed. In other words, the fee payable is 
not calculated by reference to the amount 
estimated in the petition but by reference 
to the amount actually ascertained on 
enquiry. 

It was contended, however, that the ap- 
plication for ascertaining future mesne 
profits should be treated as either a supple- 
mentary or amended plaint, and viewed 
from this aspect the Court-fee on the 
amount estimated in the application should 
be paid on the presentation of the applica- 
tion as if it were a plaint. This argument 
would no doubt be entitled to consideration 
if it were put forward in support of what 
the law ought to be, but I can find nothing 
either in the O. P. O., or in the Court Fees 
Act, which enacts that an application to 

‘hold an enquiry directed by the decree and 
to which the decree-holder is already entitl- 
ed under his decree, should be treated asa 
pl@int, and I agree with the view expressed 
by the learned Judges of the Division 
Bench in the order of reference that the 
Subordinate Judge in dismissing the appli- 
cation for ascertainment of Mesne profits 
on the 30th August was exceeding his 
jurisdiction. ‘ 2 

I wish toadd a-word about the case of 
Nend Kumar Singh v. Bilas Ram Marwari 
(1) which was relied on as expressing a 
contrary view, The question dn that case 
was whether the fee payable was an ad 


(1) 40 Ind, Cas. 579; 3 P. L, J, 67; 1 P, L, W, 781, 
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valorem fee ora fee calculated on some 
other basis, and the question arose in re- 
spect to the fee payable, not on a plaint, 
but on a memorandum of appeal. The 
appeal was by the plaintif as decree-holder. 
against an order of the Executing Court 
deciding that mesne profits “were payable 
from the date ofthe decree of the Privy 
Council and not from the date of the 
original decree of the Trial Court which 
had decreed possession and directed that 
mesne profits should be ascertained in 
execution, and which had been affirmed by 
the Privy Council. The judgment-debtors 
raised, amongst other points, a preliminary — 
objection that the fee paid on the memo- 
randum of appeal’ was insufficient and that 
it ought to have been an ad valorem fee 
on the value of the appeal calculated on- 
the difference between the total estimated 
profits claimed and the estimated profits 
for the period allowed. The Court decided 
thatthe fee payable on the memorandum 
of appeal was an ad valorem fee and should 
be calculated on the value of the appeal 
estimated at the amount of the profits 
claimed for the period disallowed under the 
order appealed from. That question does 
not arise in the present case and it is not 
necessary now to express an opinion on the 
correctness of the decision. The ground 
upon which it is based may possibly be in 
conflict with the view I hav® already ex- 
pressed upon the present case, but I prefer 
to reserve my judgment upon the correct- 
ness of the decision itse?f until the matter 
directly arises for consideration. 


The subsequent case of Ram Bilas Singh 
v, Amir Singh (2) decided in 1918 by a 
Division Bench, of which I was a member, 
followed the decision in- Nand Kumar 
Singh's case (1) tothe extent that the fee 
payable on the memorandum of appeal was 
anad valorem fee, but in neither of those 
cases does it appear to have been argued 
that the excess fee could only be exacted 
after ascertainment of mesne profits and 
when the excess amount had been definitely 
determined. 

There is some authority for the proposi- .” 
tion that no Court-fee can be exacted at 
any time in respect of future mesne profits 
even afte? ascextainment. See Ram Krishna 
Bhikaji v. Bhimabai (3). This view, how- 
ever, has not found favour in the Calcutta 


High Court, In Dwarka Nath Biswas v. 
B 55 Ind, Cas. 24, 
(3) 15 B. 416; 8 Ind, Dec, (N. 8.) 283, 
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Debendra Nath Tagore (4) it was held by 
Rampiniand Harington, JJ., that where past 
and future mesne profits had been claimed 
and a Court-fee had been paid with a 


plaint on the estimated mesne profits up to. 


the date of suit and both classes had been 
subsequently ascertained in execution, s. 11 
of the Court Fees Act applied and the 
Court-fee on the future mesne profits so 
ascertained could be demanded on pain of 
having the suit dismissed if not paid with- 
in the time fixed. In my opinion the Cal- 
cutta view is right and under s. 11 of the 
Court Fees Act a fee is claimable upon 
‘future mesne profits after ascertainment. 

If I am right in the view already ex- 
pressed, it follows that a Court-fee is pay- 
able on future mesne profits but it can only 
be exacted after the amount has been as- 
certained by enquiry, and the Court has 
no jurisdiction to dismiss an application 
for enquiry for non-payment of Court-fee in 
advance. 

I consider that we should in the parti- 
cular circumstances .of this case and in the 
ends of justice refuse to exercise our powers 
of revision even though technically the 
order complained of, dated the 13th 
September, may have been wrong, By 
setting aside the order complained of we 
should be depriving the plaintiff of the 
right which was improperly withheld from 
him by the previous order and be per- 
petrating an idfjustice “for the sake of a 
technicality of procedure which has nothing 
to commend it. The application is dis- 
missed bat in the ciréumstances we think 
that each party should bear his own costs. 


Mullick, J.—I agree with the learned 
Chief Justice. By reason of the special 
provisions of O. VII, r. 2and O. XX, r. 12 
of the O. P. C., a plaintiff may in a suit 
for recovery of possession of immoveable 
property also claim (a) mesne profits which 
have accrued on the property prior to the 
institution of the suit or (b) an inquiry as 
to such mesne profits or (c) an inquiry 
as to mesne profits from the institu- 
tion of the suit until delivery of pos- 
session to the decree-holder or relin- 
quishment of possession by the judgment- 
debtor with notice tothe decree-holder or 
the expiration of three years from the date 
of the decree whichever eveutefirst occurs. 
The Code of 1882 required that an inquiry 
into mesne profits should be made in exe- 


(4) 33 ©. 1282, 
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cution; but the Code of 1908 has effected 
a change and now allsuch inquiries must 
be made in the suit itself and there must 
be a final decree setting the amount due. 
The decree directing that the plaintiff be 
put in possession is final. So also is a 
decree for a specific sum,on account of 
mesne profits which have accrued due prior 
to the institution of the suit. If, however, 
the Court considers it necessary to direct 
an inquiry then the order for such inquiry 
is always a preliminary decree. With regard 
to the mesne profits which have accrued 
due subsequent to the institution of the 
suit, the Court cannot makeany order except 
an order for inquiry and that - must always 
be a preliminary decree. The Code does 
not prescribe any special form in which the 
application isto be made for holding the 
inquiry ; nor is it necessary to consider here 
what is the period of limitation for making 
such an application. One view is that there - 
can be no period of limitation as itis the 
duty of the Court to carry out that which 
is ordered by its preliminary decree, See 
Puran Chand v. Roy Radha Kishen (5). 
That question, however, does notarise in 
the present case; the only question we have 
to consider here is whether the applicant 
when he applies for the inquiry which the. 
Court has orderéd, should put any, andif so, 
what valuation upon his application. Now O. 
VII, r. 2 requires that some estimate should - 
be made in the plaint in respect of mesne — 
profits. It may be contended that this refers 
only to mesne profits which have accrued 
before the institution of the suit and that it 
cannotrefer to mesne profits which have, 
accrued since the institution of the suit for 
which the cause of action has not yet arisen, 
In my opinion the answer is that for the 
protection of the revenue the law compels 
the plaintiff to make a valuation of some 
kind. If he claims mesne profits both in 
respect of the period antecedent to thee 
suit and.also theperiod subsequent there- 
to, the valuation will be held to refer to 
both periods. If he sues for mesne pro- 
fits in respect of only one of these two 
periods, the valuation will be held to re- 
fer to that period only. The provision is 
not based on any logic, it 4s purely fiscal 
and arbitrary and compels the plaintiff to, 
make an estimate even though he may have” 
no materials {gr doing so. When the Court 
by its final decree has determined the total 


(5) 19 ©, 132; 9 Ind. Dec. (s.8,) 534 
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amount of mesne profits due in respect of 
both or either of the periods as the case 
may be an application must be made in 
the form prescribed for the execution of 
decrees in the Execution Department; and 
s. 11 of the Court Fees Act then comes into 
play and empowers the Execution Court to 
stay the executién of the decree till the 
Court fee on the difference, if any, between 
the valuation contained in the plaint and 
the amount ascertained in the final decree 
has been paid, : 

But there may be cases where a decree 
has been passed under the old Code direct- 
ing that the inquiry into mesne profits be 
made in the Execution Department. Such is 
the decree in the case now before us and it 
becomes the duty of the Execution Court 
to make the inquiry. In suchacase the 
latter part ofs.1llof the Court Fees Act 
operates to protect the revenue. This part 
of s, 11 ofthe Court Fees Act requires that 

` the execution of the decree shall be stayed 
until the additioaal fee, if any, be paid 
within the time fixed by the Court and that 
in default the suit shall be dismissed. But 


the Court cannot demand thatthe Court-fee. 


or any portion of it shall be paid before it 
“bas completed its inquiry. 
Nor does the argument, which I think 
must be accepted, that since the present O. P. 
C. came into force there can be no application 
in execution for holdingan .inquiry to as- 
certain the amount of mesne protits and that 
all such applications must be regarded 
as applications in the suit, affect the 
matter. The decree-holder is not liable 
` to make with his application any deposit of 
Court-fee as a condition precedent to the 
inquiry, The deficit Court-fee, if any, can 
only be demanded from him under s. 11 of 
the Court Fees Act after the decree has been 
put in execution. . 
The fact is that the application to the 
Court to ascertain the mesne profits after 
“X preliminary decree has been made is not 
in any sense a plaint and there is no Statute 
for the levy of ad valorem fee on it. The 
object of leaving ad valorem Court-fees on 
claims for money is to secure revenue; it 
has no reference to the labour expended by 
the Court upon the adjudication of the 
claim and the decree-holder is entitled to 
demand that the Taxing Statute must be 
strictly construed. 

Therefore there being no,*provision for 
taxing an application for inquiry whether 
in the suit or in execution the Subordi- 
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nate Judge was wrong in dismissing the 
application. 

Winally there was nothing in Nand Kumar 
Singh v, Bilas Ram Marwari (1) to justify 
his order. Ihave examined the record of 
that case and find that the suit was for 
recovery of possession of land and for 
mesne profits from the date of disposses- 
sion to that of recovery of possession, but 
the decree awarded mesne profits only 
fromthe date of the decree to that of re- 
covery of possession. In the course of exe- 
cution a dispute arose as to whether the 
date of the decree was the date of the Trial 
Court's decree or the date ofthe decree sub- 
sequently made by the Privy Conncil and 
an appeal was preferred to.the High Court 
on this point. The High Court held that 
before the memorandum of appeal could be 
entertained the appellant must first pay 
advalorem Court-fee on the value of the 
appeal which was the amount of mesne 
profits which he hoped to recover if the 
appeal was decreed in his favour, The 
Court also held that as in the Trial Court 
the plaintiff had omitted to estimate the 
value of the mesne profits claimed he must 
amend the plaint and pay deficit Court-fees 
thereon., There was nothing in the order of 
the High Court to suggest thatthe Court 
required the decree-hoider to pay in the 
Execution Court any ad valorem Court-fee 
as a condition precedent to the holding of 
the inquiry. ; e 

I agree, therefore, that neither Nand 
Kumar Singh's case (1) nor Ram Bilas Singh 
v. Amir Singh (2) which follows it affects 
the decision of the case now before us. 


- Jwala Prasad, J.—The questions re- 
ferred to by the Division Bench of this 
Court for decision to the Full Bench are :—- 

(1) Is any Court-fee payable in respect of 
aclaim forfuture mesne profits, that is to 
say, mesne profits from the date of the 
institution of the suit up to the date of 
the realization ? 

(2) Has the Court any jurisdiction to re- 
quire the plaintiff to pay additional Court- 
Iee upon his claim for future mesne protits 
as a condition for - proceeding with the 
investigation of the claim, and has it any 
jurisdiction to dismiss the proceedings if 
the additional Court-fee is not paid ? 


o 
`- The circumstances under which the re- 
ference has been made are as follows:— 
- On the 14th September 1914, the plaintiff 
opposite party brought an action in them 
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Court of the Subordinate Judge of Bhagal- - 
pur for a declaration of title to and recovery 
of possession of certain-propertiés described 
in the plaint. Heclaimed mesne profits up 
to ths date of the suit and from that date 
“up to the date of his recovering possession 
of the: property. 
` profits payable to him, on the’ date of the 
institution of the suit, at Rs. 10,000- and 
paid Rs 505 as Court-fee payable upon that 
sum. Inregard to the future mesne profits, 
he asked for a determination either during 
the-pendency of the suit or in the execution 
proceedings and offered fo pay the Court-fee 


“on the mesne profits that would-be ultimate- i 


ly determined. 
The Subordinate Judge dimissa the 


plaintiff's suit; but'on appeal by the plaint- 


iff the High ` Court, - on the 30th J une.1919, 
decreed the suit directing that “mense pro- 
fits ‘shall be ascertained in execution.” The 
decree of the High Court was affirmed by 


the Judicial Committee on the -9th June . 


1921. The plaintiff executed the decree 
and obtained possession of the property:on. 
the 23rd January 1920. On the 7th ofJune - 


1924, the plaintiff: made an application to- 


the Subordinate Judge of: Bhagalpur for: ` 
the ascertainment of-mesne profits and - 
named a very large sum of money: which, he. : 
said, would be found due to’ him on such : 
ascertainment. - : 

The ad valorem Court.fee; calculated upon. 
the amount of mesne profits stated by the... 
plaintiff in. his application, - 
Rs. 2,42 1-12-0. On the 21st July 1924,.the 
learned Subordinate. e passed.an order 
on the back of the plaintiff's petition direct-. 
ing the - plaintiff to pay the said sum of- 
Rs. 2,421-12-0 as.a condition for -entering. 
his application for the ' ascertainment- of 
mesne profits fixing a ~ definite. time: unden,. 
which it was to be paid.. The Court,.ex- 
tended the time for payment of money:s 
from time to-time and ultimately dismissed ' 
the application for the «ascertainment. of . 


mesne profits on the 30th: August 1924 on: 


account of failure.on the part of the plaint- < 
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case. The.applicant failed to, pay in the.: 
Court-fee.inspite of. repeated orders... Ap: ir 
plicant’s Pleader moves me thatit is ‘great IN 
hardship on the party that the application 
has-been rejected and that he is ready to . 
pay Court-fee. A question. of limitation w 
also arises as the Pleader argues. If any z 
part becomes barred it, would. really cause’ -, 
much hardship to the applicant. -The ap-..- 
plication may be restored to file if applicant :, 
readily pays the Court-fee. Let the applica: : 
„tion be restored to,file on applicant's filing , | 
“angres by the - 13th September. without: 
ail." RE 

In accordance with the directions he; 
plaintiff paid. Court-fee on the 13th Septem- x T 
ber and the Court recorded the IWS < 
order:— - 

“Court-fee filed. ' Casa. restored.. ten: ? 
‘mesne profits be ascertained,” and: proceeds.. Hi 


¿ed toascertain the mesne profits payable to: i 


the plaintiff. ~- | 
The ‘judgment: debtor. has come to anid. 
Court in revision and.,contends that: the it 


vorder- of the.. Subordinate. Judge dated‘the s 


‘9th September. 1924" restoring-the applica-,; 


‘tion of - the. plaintiff: decree, halder:- for ag-ir. 


certainment of; Mesner, profits, “which -Was 
already dismissed on: accoynt.of non-pay= ` 
ment of: Court-fee, is bad- inasmuch-,as,." 
O. IX, r.4. has absolutely no applications: 4 
“He further contends; that. the-.order- of the: 

‘Subordinate Judge. dismissing the anolis. a 
“tion could not be set. aside, except: upon a; 
review.to that: Gourt or im an-appeal-to: this io 
;Court; -This .contention; assumes, thas - “thesis 


«plaintiff hada right.of.a review ‚of or:;an a 
: appeal from. the-ọrder: sot the; 30th „Augusti 


-1¥24. dismissing hig application. for: ascers-. 
‘tainment .of::mesne;. profits. .. dt.is-obvious z 
that the order of the, "30th - August, was nobis 
capable of review. .The:.rightiof review-is :: 
given :by Q. XLVII of-the:G: P: C and can. 
:only -be:-exercised:, within the limitation r 
: prescribed; by-r:-1 of- that, Order: andis dex, 
pendent upon a discovery - ofa ‘neip! ‘matters 
or-evidence which after-‘the: exercise of duen 
diligence, was -not within the knowledge of +. 


iff- to pay the Court-feé:: On the 9th Sep-.:: or-could not be: produced by the. plaintiff- 


tember 1924, the plaintiff applied for‘resto-, - 


atthe time when - he degree or order, was. ; 


ration of the proceedings and the: learneds; made-.ors.on account-of some, mistake OL: 


Subordinate Judge restored the proceedings::: 
under O, IX, r. 4-of:the O. PL Oa That 
order was recorded in. .Misce laneoasy Case: ; 
No. 168 of 1924 and runsias follows:— 


error apparent on:the, facg:of: the, record or:+ 
- for‘any; other. sufficient cause, -The grounds::; i 
enumerated in, that.rule, upon -whieh t 


aguro reydew is ‘permissible; : do: not „exist in this. 


“Application under: O.IK,: red 0. P; Gue case. and; thé, words “any other: sufficient’: 


filed.’ . Register. “An -appli¢ation: wasi filed: - 
for ascertainment Of Mesne profits in this 


0 e. 


cause” håve been held to refer: to causes 
which are ejusdem generis. with those speci- 
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ficall mentioned in the rule. Therefore 
the order of the Subordinate Judge ofthe 
30th August was not capable of review. 

There cannot be any appeal from that 
order inasmuch as it was not a decree with- 
in the meaning ofthe word as defined in 
s. 2, cl. (2) The learned Advocate on behalf 
of the applicant relies upon the last part of 
cl. (2) which says that “the decree shall be 
deemed to include the rejection of plaint.” 
This assumes that the application of the 
plaintiff for the ascertainment of mesne 
profits was a plaint. This is wholly an 
untenable position. The plaintiff's appli- 
cation cam, in no sense, be said to be a 
plaint. The plaintiff had already filed his 
plaint when he instituted the suit which 
ultimately resulted in a decree in his favour 
for possession and mesne profits. That 
plaint was presented under O. LV, read with 
. OO. VI and VII, and s. 26 of the Code. The 
- application for ascertainment of mesne 
profits was filed either by way of an execu- 
tionof the decree based upon the plaint 
already filed by him, or for an enquiry 
under O. XX, r. 12 of the Code in pursuance 
of the preliminary decree which was passed 
on the foot of his plaint. Such an applica- 
tion cannot be said to be a plaint The 
learned Advocate has invented a felicitous 
expression and calls the application a sup- 
plementary plaint. But there is no provision 

the Code for presenting a supplementary 
plaint. Even applications for amendment 
of plaints or addition of parties or reliefs 
do not count as plaints. It is not necessary 
to pursue the point further inasmuch asthe 
learned Advocate, towards the close of his 
argument, admitted that it was not a sup- 
plementary plaint and pointed out to usthe 
latest decision of the Calcutta High Court 
in the case of Bidyadhar Bacher v, Man- 
indra Nath Das (6) wherein it has been 
clearly held that such an application is 
not a plaint. Therefore the rejection 
of he plaintiff's application cannot stand 
on the same footing as the rejection 
of a plaint under O. VII, r. 11 (c) on account 
of the failure of the plaintiff to supply 
the requisite stamp-paper within the 
time fixed by the Court and the order 
rejecting the appligation is not a decree 
within the meaning of s. 2° (2) of the O. P. 
C. and hence there is no appeal from this 
order. In refusing the application the 
Court refused to exercise jurisdiction and 


- (6) 89 Ind. Cas. 726; 290, W. N, 869; 49 OL, J, 
49; A l R. 1925 Oal, 1076, . 7 
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this Court can, in revision, direct the lower 

Court to entertain the application and pro-. 
ceed according to law, The lower Court 

also can suo motu disregard its order refts- 

ing the application as ultra vires, 

The next question is, could the Court dis- 
miss the application on the ground that it 
was not properly stamped. Section 6 of the 
Court Fees Act prohibits acceptance’ of a 
document chargeable in the First or Second 
Schedule of the Act unless in respect of 
such a documént there be paid a fee of an 
amount not less than that indicated by 
either of the said Schedules as the proper 
fee for such document. The Schedules do 
not require a petition for the ascertain- 
ment of mesne profits to bear an ad valorem 
Courts-fee and the application was.proper- 
ly stamped with a Court-fee of 12 annas 
prescribed in Sch. II of the Court Fees 
Act for all applications to the Subordinate 
Courts, Therefore the application could 
not be dismissed upon the ground that it did 
not bear’ proper Court-fee. The learned 
Subordinate Judge -had no jurisdiction 
to reject the plaint originally filed upon 
the ground that it did not bear proper Court- 
fee. The plaintiff- claimed past mesne 
profits, which, according to him, approxi- 
mately amounted to Rs, 10,000 as required 
under O. VII, r. 2 of the O. P. O. and paid a 
Court fee thereon unders. 7, cl. (iv) (A) 
of the Court Fees Act. Hé also prayed 
for determination, of ‘his right to future 
mesne profits. The amount of future mesne 
profits was not ascertainable at that time 
on account of the unéértainty of time dur- 
ing which the plaintiff would be out of 
possession as well as the uncertainty of 
the profits which the defendant would be 
expected to reasonably earn from the lands 
approximately. To take an extreme case, 
the land might be submerged by water 
and remain so after the institution of 
the suit till the plaintiff recovered pos-. 
session of the property and in that case 
there would be no profit earned by the de- 
fendant which could be claimed as mesne 
profits by the plaintiff. Therefore to ask the 
plaintiff to state in his plaint the “approxi- 
mate amount of mesne profits” would be to 
ask him to value his relief upon an imagin- 
ary figure. This position is so absurd that 
the Legislature has not thought it fit to 
compel the plaintiff to value the future 
mesne profits or to pay any Court-fee there- 
on atthe time of filing the plaint. Neither 
O, VII, r. 2 ofthe O, P., O, nor s 7, ol. (iv) 
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(f) .of the Court Fees Act would apply to 
unascertained future mesne „profits. No 
Court-fee is payable upon future mesne 
profits until after the amount is already as- 
certained. : 

It is only to avoid multiplicity of suits 
that the plaintiff in a suit for possession 
is entitled to ask in his plaint not only 
for the past profits which had accrued at 
the date of the institution of the suit but also 
future mesne profits from. the date of the 
suit up to the date of delivery of possession 
to him and when the plaintiff claims mesne 
profits, past and future, the Court may in 
the same suit, while decreeing the suit 
for possession, determine the amount of 
mesne profits. The present ©. P. O., 1908, 
lays down the procedure for determining 
the mesne profits in O, XX, r. 12. Unders, 
196 of the C. P. O. (Act VIII of 1859), the 
Court could provide in the decree for the 
payment of mesne profits from the date of the 
suit until the date of delivery of possession 
to the decree-holder. Section 197 provides 
that the Court could determine the amount 
prior to the passing of a deeree for land 
or pass a decree for the land reserving an 
enquiry intothe amount of mesne profits 
in the execution of the decree according 
as it appeared most convenient. Similar 
were the provisions made in the later Code 
(Act XIV of 1882) in ss. 2ll and 212 with 
this difference that unger the latter section 
the enquiry into and determination of the 
mesne profits to be incorporated and 
named jn the decre for possession was 
limited to the period prior -to the “institu- 
tion of the suit” whereasin Act VIII of 
1859 it was up to the “passing of the decree 
for the land.” But in these Acts there was no 
specific provision for the determination by 
the Trial Court and incorporation in the 
decree the amount of mesne profits from 
the date ofthe institution of the suit or 
decree up to the date of the delivery of 
possession, This, therefore, used to be done 
under the old Acts in execution proceed- 
ings and as pointed out by this Court in 
Harakhpan Misir v. Jagdeo Misir (7) much 
divergence of opinion prevailed as to whe- 
ther an application for ascertainment of 
future mesne profitsin the execution pro- 
ceedings was governed by the three years’ 
rule of limitation ; vide Gangadhar "Manika 
v. Balkrishna Soiroba Kasbekar (8), Ramana 


“(A 84 Ind. Cas. 272; 4 Pat. 57; (1924) Pat. 265; 5 P. 
L: T, 626; A. I. R. 1924 Pat, 781: 3 Pat. L. R, 52. 
(8) 61 Ind. Cas, 448; 45 B, 819; 23 Bom, L, R. 263, 
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Reddi v. Babu Reddi (9) and Puran Chand 
v. Roy Radha Kishen (5). The present Code 
has made it clear that the Court which 
passes a decree for possession of the land 
may direct an enquiry as to the mesne 
profits both prior to the institution of the 
suit and subsequent thereto up to the de- 
livery of possession or up to three years which- 
ever date is earlier. No Court-fee used to 
be paid when the old Codes were in force 
before the future mesne profits were deter- 
mined whether they were determined in the 
execution proceedings or in proceedings*in 
continuation of the suit. The present Code in 
providing for the enquiry as to mesne 
profits by the Court passing a decree for 
possession of land does not purport, inany ' 
way, to affect the law as to the time when 
the Court-fee is payable with respect to 
future mesne profits. It has, simply 
amalgamated the provisions of the old Codes 
spread in several sections and has clearly 
defined the power of the Court passing a 
decree with respect to the holding of an 
enquiry and ascertaining the mesne profits 
which was somewhat vague and doubtful in 
the old Acts. The Court Fees Act (VII of 
1870) remains unaltered and the change in 
the Procedure Code as to the mode of or the 
forum in which the enquiry is to take place 
does not alter the time when the Court- 
fee upon future mesne profits is payable, 
It must be presumed that the Legislature 
did not intend to effect any change in this 
respect and that the law as to the Court- 
fee governing the matter which existed 
prior tothe present Code was considered 
by the Legislature to be sufficient to meet 
the present situation created by the Code 
of 1908 whereby the Court passing a decrea 
for possession can declare the plaintiff's 
rights to recover mesne profits and then 
hold an enquiry to ascertain the amountof 
mesne profits and embody the samein a 
final decree capable of execution, > 
Both under the new andthe old Codes 
the plaintif need only state “approximately 
the amount of mesne profits sued for” and 
upon the amount so stated he is required to 
pay ad valorem Court-fee under s.7 (iv) (f) 
of the Court Fees Act at the time of filing 
the plaint. But the amovnt actually found 
due to him may exceed the rough valuation 
stated by him in the plaint. For this coy. 


-tingency the Court Fees Act makes pro- 


vision ins, 1} This section is split up in 


9) 18 Ind. Cas, 586; 37 M. 186, 13 MLL. T, 79; (1 
MW Nid; BAL LJ. 96 S is 
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two parts or paragraphs. The first relates 
to-the excess amount found upon an enquiry 
inthe suit itself and incorporated in the 
decree of the Court. Under the old Code, 
the Court could determine the amount of 
mesue profits pendente lite up to the in- 
stitution of the guit and pass a decree for 
it along with a-decree for possession. Thè 
Court could not, under the - old Act, deter- 
mine the future mesne profits in the suit 
and pass a decree therefor. Under the 


present Code, the Court can determine past ` 


and¢uture mesne profits in the suit itself 
and make a decree called a final decree for 
the.mesne profits capable: of execution. 
The first paragraph. applied in practice 
formerly to a decree.for mesne profits, which: 


accrued up to the institution of the suit, 


Inasmuch as under the present Code, a 
decree -may be passed in the suit itself 
called the final decree for future mesne 
profitsas well, hence the: first paragraph 
would apply to such adecree also. The 


change in the Procedure Code did not- 


necessitate any change inthe first part of 
g. 11, as the words employed therein are 
sufficient to cover such a decree. Where 
the plaintiff in his plaint for recovery of 
possession of immoveable property claims a 
determination of his right to past and 
future mesne profits, his suitis.a “suit for 
immoveable property and mesne profits” in 
terms of s. 11.. Mesne profits, past and 
future, are to be regarded in such a plaint 
as.one entire claim for mesne profits, to use 


the language of Chief Justice Sargent in ` 


the case of Ram Krishna Bhikaji v: Bhima- 
bat (3). In such a case the plaintiff appro- 
ximately states the amount of past mesne 
profits which had already accrued to him at 
the time the suit is instituted” and accord- 
ingly values the amount of mesne profits, 
. which, at.that time, was not capablé of 
ascertainment, becomes so and is actually 


ascertained by the Court-and a decree is - 


passed thereon under O., XX,r.12. If. the 


amount of mesne profits thus found and’ 


decreed exceeds the amount of past mesne 
profits approximately stated by the plaintiff, 
s. 11, para. 1 says that “the decree shall not 
be: executed until the difference -between 
the fee actually patd and the fee which 
would have been payable had the suit 


conmprised the whole of the profits 
or. amount so decreed, shall have been 
paid to the proper officer.” Ender this 


clause the Cotrt-fee upon the future mesne 
profits isnot to he paid until the same hag 
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been actually determined’ and ùo time isto’ 


be’ fixed for thepayment' of such a Court-fee’, 
nor tle claim for mesne profits is to be dib- | 
missed on’ failure to pay thé Gonrt-fee,’ | 


- The penalty. in this clause is that, the decree ` 


for mesne profits, whether past. or “future, 
“shall not be executed” until the 


the Calcutta High Court referred to above” 
Bidyadhar Bacherv, Manindra Nath “Das”. 
(6) where after the - plaintiff ‘had ‘obtaitled:” 
possession of the property-and ` applied,’ 
under O. XX, r. 12, for the ascertainment: of" 
future or pendente lite mesne profits’ and’ | 
valued his claim at Rs: 8,000, and theques-"; 
tion was whether this valuation affected the” 
jurisdiction of the Munsif ‘who had decreed“ 
the suit,- it was held that the plaintiffs .: 
valuation-in the application “did not affect. 


t 


excess ‘ 
” Court-fee is paid. In the Full Bench case ofi 


the jurisdiction of the’ Munsif which | he a 
originally had at thé time the suit. for pos- 


session wasi brought: ‘to, enduire ‘into’ the: 
mesne profits. ` The decision was based upon * 
the view that the plain tiff in: gueha case’! 
is not ‘required, nor isit possiblé-for him, to" 


valué even approximately the. amount of < 


-mesne profits-pendenté lite, which must vary,” 


according td the period ‘the defendant ` ve." 
tains possession of the property. “Tt was” 
further- observed that the plaintiff is not” 
required to value the ‘subséquent mesne.” 


` profits i in-advance or at ahigher value than” | 


is leviable by law, ive.the vabue of mesne” 


profits claimed-up to the date of the ine! 
stitution -of the suit; he cantiot value subse“ 


quent mesne profits i in. advance: Tt follows : 
from the above obsérvations in- that. case 
that the plaintiff in the present case could” 
not be asked tô pay any Court‘fee ipon the * 
amount of mesne profits’ stated by him in” 


his application for: ascertaining ‘the actual r 


amount of mesne profits due to'‘him.’ This: 
view is supported by the case of Sellanvuthe “ 


Servagar v. Ramaswami Pillai, (10), ’ ee 


In the present case the’ High: Gourt abil r- 
passed the decree for possession- directed::. 
that the mesne profits “shall be ascertained..: 
in the execution.” 


ascertain the mesne profits in execution : 
proceedings, the second -clause.,of,-8.21.:3 
would apply to it. 
that where the gmount of mesne” profits is. 
left. to be ascertained in the course, of.the.: 
execution of the decree and if the profits 50, 
ascertained exceed'the profita | elgimed, a eg > 


(049 M. L. J. 66. 


If the application ofthe `: 
judgment debtor was an application. tor: 


“e 


r 


The, second clause. Baye: - 


Hi 


“rag, 0, 31996} 


“the ‘farther éxedution-of the ‘decirée’ shall be 
“stayed tintil the différence “between the fee 
_ aobually paid’ and the fee which would havé 
Boon: payable had’ the, suit comprised the 
whole-of thé: ‘profits’ 50° ‘ascertained i is paid. 

? Thus if this clause applied the Court could 
“Not ask the” plaintiff to pay, any Court-fee 
“until: ‘the amotfnt: was, ‘ascértainéd, much less 
“gould it-make the payment of Court-feé, a 


condition precedent for the’ enquiry as to ` 


the’ amount payable ’ as. mesne profits. 
‘“Bection' il‘of the Court Feés Act is the ‘only 
x provision tinder which additional Court- -fee 
i Sould*be ‘demanded ‘upon mesne profits and 
under that clause np fee is demandable 
““Yntil’ the actiial amount is ascertdined and 
found in’ excess‘of thé amount for which 
“Qourt-fee has already beén paid whether the 
enquiry ; for ascertainment of mesne profits 


‘is made ‘in the course of ‘the ‘suit or in 


: ‘execution ‘proceedings. If the. decision of 
`: this' Court'in ‘the case of Nand Kumar Singh 
S, v: Bilas ‘Ram Marwari (1) ‘and the circular 


if “di érent rule, 


3 


.. tion of the suit. 


‘issued, on ‘thé strength of it lay down a 
1 would respectfully differ 
“trom it, “The. decision does not quote any 
‘authority in support of it nor does it take 


into consideration the true.meaning and “proper Court-fee paid with a prayer for 


iniport’ of thë provisions in the Court 
Fees Act. In the case of Maiden v. 
Janakiramayya (IL) where in a suit 
for land with mesne profits a decree 


was passed for the plaintiff in which the’ 


amount of mesne. “profits was left to be 
determined’ in“ execution, the date from 
which they should be computed being the 
date ‘ofthe suit, the defendant appealed 
against the decree on the ground that he 
“should not have been decreed to pay either 
mesne profits or cost. He did not pay 
any Court-fee and it was held that no 
Oourt-fee was payable in respect of the 
mesne profits subsequent to the institu- 
This case supports the 
view that no Court-fee 
future mesne profits unless it is ascertained. 
‘Tnerefore the order of the Court refusing 
to ascertain the mesne profits before the 
Oourt-fee was -paid upon the amount 


», mentioned in the plaintiff's application 


seems to me to be illegal and without juris- 
diction. In reason also it would appear to 
be so, for the plaintiff might be found entitl- 
ed to much more or much less than the 
amount of mesne profits named by him in 
the application. My answer, therefore, to 


(11) 21 M. 371; 7 Ind: Dee. (x, 8.) 619, 
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is payable for 
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the second question isin the negative? ig. 3: 
that the learned Subordinate Judgé had ‘no 
jurisdiction-to require the plaintiff to pay 
additional Court-fee as a condition for pro- 
eéeding with the investigation of the claim, 


nor, had he any jurisdiction to dismiss the 


proceedings if the additional Court- ae was 
not paid, 

I have already held thak there is no pro- 
vision in the Court Fees Act for payment 
of the Court-fee demanded by the Court 
and the application for . ascertaining m 
mesne piofits, therefore, could not, 
rejected. Supposing for argument’s Sake 
that no enquiry into the amounteof mesne 
profits could be made. unless Court-fee 
upon the mesne profits claimed by the 


_ plaintiff in his application was paid before- 


hand, no written application was necessary 
for asking for an investigation into it and 
a verbal application was sufficient for .the 


. plaintiff to demand an enquiry into the 


matter. The Court-fee was actually paid 
on the 13th September and it appears from 
the order-sheet that the Court was asked. to 
hold an enquiry. Therefore there was 
before the Court on the 13th September a 


holding an enquiry into the amount of 
mesne profits. The Court had no right to ` 
rėfuse to enter into an enquiry for ascertain- 
ing mesne profits and, as a matter of fact, it 
proceeded to enquire into the matter. -If 
the order of the 30th August 1924 was with- 
out jurisdiction, the order of the 13th Sep- 
tember 1924, though wrongly stated to have 
been passed under O. IX, r. 4, should be 
deemed to have been really passed by virtue 
of the inherent jurisdiction of the Court 
vested by s. 1951 for the ends of justice. 
The operative part of the order of the 9th 
September is contained in the concluding 
sentence of the order. It restores.the appli- 
cation which was dismissed implying there- 
by that the order passed without jurisdic- 
tion on the 30th August was set aside: In 
the case of Debi Bakhsh Singh v, Habib 
Shah (12) the plaintiff's suit was dismissed 
for default. It appears that the plaintiff 
had died before the dismissal and that sub- 
sequently upon an application of his son, 
the order was set aside under O. IX, r. 9, 
C.P.C. But ôn appeal by the defendant, 
the Judicial Commissioner set asidg tha» 


(12) 19 Tad. Cas. 526: 40 T. A. 151: 35 A. 331; 17 C. 
W.N.829;41 A. L. J. 625; 180. L. J. 9; 15 Bom. L. R. 
640; 14 M. L. T. 33; (1913) M. W. N. 566; 25 ML. J, 
140; 16 O. O. 194 (P. C). 


950. 
order as the application was not made with- 
in 30th day under O. IX, r. 9 of the O. P. ©, 


Lord Shaw set aside the order of the- 


Judicial Commissioner of Oudh and observ- 
ed as follows :—“By the O. P. ©., s. 151, it is 
provided that ‘nothing in this Code shall be 
deemed to limitor otherwise affect the inher- 
ent power...as may be necessary for the ends 
of justice, or toprevent abuse of the process 
of the Court.’ In their Lordships’ opinion 
such abuse has occurred by the course 
adopted in the Court of Judicial Commis- 
sioner, 
might have rightly considered itself to 
possess an inherent power to rectify the 
mistake’wlich had been inadvertently made. 
But s. 151 could never be invoked in a case 
clearer than the present, and their Lordships 
are ata loss to understand why, apart from 
points of procedure and otherwise, it was 
not taken advantage of.” 

The Subordinate Judge, in the present 
case, had, therefore, inherent power to set 
aside his order dismissing the application 
and to treat it as null and void and this 
should be the view taken of his subsequent 
order restoring the application though it 
purports to have been passed undera wrong 
section of the O. P. O. 

As to the first question, it seems to me 
that inspite of some divergent views taken 
in some cases, the Court-fee is leviable 
upon the amount of mesne profits for a 
period subsequent to the date of the institu- 


tion of the suit when that sum is actually ` 


ascertained. Thereis no provision in the 
Court Fees Act exempting such a claim for 
the payment of duty. On.the other hand, 
s. Il clearly indicates that fee is leviable 
upon future mesne profits. The plaintiff 
could restrict his claim to the mesne profits 
which accrued up tothe date the suit for 
possession was instituted ahd reserve his 
claim’ with respect to future mesne profits 
for a subsequent suit, for the cause of action 
for future mesne profits had not then arisen. 
Te future mesne profits which were in- 
capable of being estimated at the time when 
the suit for possession was instituted can 
become ascertainable and capable of valua- 
tion ata future date, and.there is no reason 
why the plaintiff would not have to pay 
Court-fee when the amount is actually as- 
certained. 

dis liability to pay Court-fee, therefore, 
does not cease, because in the spit for pos- 
. session he was permitted for ethe sake of 
convenience and to -avoid multiplicity of 
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suits, to include in one suit a claim for past 
and future mesne profits. The real distinc- 
tion seems to be that no Court-fee is pay- 
able upon future mesne profits until they 
are ascertained, but when ascertained they 
are chargeable with duty under s. 11, the 
failure to pay which causes the penalty im- 
posed by that section. This view is sup- 
ported by the case of Dwarka Nathe Biswas 
v. Debendra Nath Tagore (4). : 

The answers which I have given above 
to the questions referred to this Bench for 
decision lead to the conclusion that the 
defendant's application should: be dismissed 
and the Rule discharged. z 

As regards costs, I agree to the order pro- 
posed by Hon'ble the Chief Justice. 

Das, J.—I agree with my Lord the 
Chief Justice. f 

Foster, J.—I agree generally; but in 
particular I wish to express my agreemént 
with the view propounded in the judgment 
of my learned brother Jwala Prasad, J.,. as 
to the applicability of the second clause of 
s. ll of the Court Fees Act to the provisions 
of the present O. P. ©. in respect of: suits 
for recovery of land and for ascertainment 
of mesne profits. Å 

Z. K. i Application dismissed. 





AN s 
ALLAHABAD HIGH COURT. 
SEconp CIVIL APPEAL No. 1592 oF 1923, 
March 14, 1926. ` 
Present:—Mr. Justice Mukerji. 
GANGA BAKHSH SINGH AND orHERS— 
DrrenDANTS——-APPELLANTS 
versus 
CHHINGGI LAL—PLAINTIFE— 


RESPONDENT, 

Vendor and purchaser—Contract to sell— Notification 
to acquire subject-matter of contract-—-Rescission of 
contract—Harnest-money, return of 

A notification to acquire a landed property under the 


Land Acquisition Act does not justify the rescission - 


of a previously made contract and the return of earnest- 
money. 

desa appeal against a decree of the 
First Subordinate Judge,’ Cawnpore, dated 
the 17th May 1923. 

Dr. K.N. Katju, for the Appellants. 

Mr. Nehal Chand, for the Respondent, 


JUDGMENT.—This appeal must’ be 
decreed. The facts are very simple. The 
lower Appellate Court finds that the re- 
spondent and the appellants agreed to buy 
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and sell respectively certain lands in two 
villages adjoining the town of Cawnpore, 
at a certain rate per bigha. The agreement 
was’ put into writing on the 22nd of August 
1919 and a sum of Rs. 450 was advanced 
by the respondent to the appellants by 
way of -earnest-money. One of the appel- 
lants was a minor and it was agreed that 
permigsion to sell would be obtained from 
the District Judge. Such permission was 
actually obtained in August 1920. The 
plaintiff-respondent brought the suit, out 
of which this appeal has arisen, on the 
18th of August 1922, two years after the 
sanction to sell had been obtained, on the 
allegation that in January 1920 the Im- 
provement Trust notified their intention 
to acquire the lands agreed to be sold 
and thereupon he asked the appellants to 
refund the earnest-money, but they refused 
to do so. ` 

In the plaint a faint allegation was also 
made to the effect that the defendants 
made unnecessary delay in obtaining the 
sanction of the District Judge, but nothing 
turns on that. There is no finding that there 
was a default on fhe part of the defend- 
ants. 

The Courts below were ofopinion that as 
the Improvement Trust notified their inten- 
tion to acquire the lands and as it was 
notorious that the Improvement Trust never 
paid adequatę value of the lands, the cir- 
cumstances had so changed as to justify the 
respondent to rescind the contract and to 
claim the earnest-mgney. 

The “proposition of law laid down by the 
Courts below appears to me unsound in 
its entirety. The mere fact that there was 
some chance of the land being acquired by 
the Improvement Trust was no justification 
for the plaintiff to resile from the contract. 
The land might be acquired or might not 
be acquired by the Improvement Trust and 
in the case of acquisition the plaintiff 
would be entitled to receive the compen- 
sation from the Trust. The parties- were 
bound by their contract and surely the de- 
fault was on behalf of the respondent and 
not on behalf of the defendants. In the 
circumstances, the plaintiff, forfeited the 
earnest-money and was not entitled to 
receive the same. : 

In this Court, on behalf gf the *respond- 
ent, reliance has been placed on “Chitty 
on Contracts,” page 767 article, ‘act of the 
law.’ It has been urged that the contract 
was affected by the law and that, therefore, 
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it was a valid excuse for the plaintiff not 
to act up to it. In this case the law wag - 
not amended and no amendment of law, 
affected the performance of the contract at 
all. The plaintifirespondent was as much 
at liberty to pufghase the land as before. 
The possibility that he might lose it later 
on was not owing to thee passing of any 
Act. 

I allow the appeal, set aside the decrees 
of the Courts below and dismiss the respon- 
dent’s suit with costs throughout. The costs 
in this Court will include Counsel's fees on 
the higher scale. : 

8. D. i Appeal allowed, 


F. Q. 


OUDH CHIEF COURT. 
SECOND EXEOUTION OF DEORE APPEAL 
No. 65 oF 1925. 

January 25, 1926. 
Present:—Mr. Justice Ashworth and 
Mr. Justice Raza. 

RAM SUCHIT AND OTHERS—JUDGMENT- ' 

DEBTORS—ÅPPELLANTS 
versus 
KALKA PRASAD—DECRER-HOLDER 
—RESPONDRANT. 

Civil Procedure Code (Act V of 1908), s. 4?—Ques- 
tions determinable by Execution Court determined by 
another Court—Procedure, 

The questions whether a certain party is bound by a 
decree and whether a previous execution application 
was void and unlawful are, under s. 47, O. P. O., to be 
determined by the Execution Court. But if-they are 
decided by another Court in a separate suit, the 
decision of the latter Court will not be rejected by the 
former Court. [p. 952, cols. 1 & 2.] h 

Second appeal against an order of the 
District Judge, Sitapur, dated the 10th 
August 1925, reversing that of the Munsif, 
Biswan at Sitapur, dated the 4th May 
1925. : 

Messrs. Mohammad Ayub and S. M, 
Ahmad, for the Appellant. - 

Mr. Radha Krishna, for the Respondent, 

JUDGMENT.—This second execution 
of decree appeal arises out of an applica- 
tion by respondent-decree-holder dated 
9th January 1925 against the two ` appel- 
lants and one Mysammgt Bilasa for execu- 
tion of a mortgage-decree obtained against 
one Dwarka Prasad on 6th January 199, 
This mortgage-decree was made absolute 
on 29th October 1920 and on the 9th De- 
cember 1922 the decree-holder Kalka Prasad 
applied for execution against the widow 
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“fees, 


--Pragad-and’the other -the-igrandson:*-Upon . 
this second application being made: the 
“ appellants brought a deélaratory: sultasking 
for’ declaration >: cers 
ite (a). that ‘they were not bound by the: de- 
` cyeé ‘of the 6th J dnuary 1919 and - 

(b) that the execution application. NAN 
Musammat-Bilasa was void and unlawful. 

The case was transferred fromthe Munsif's 
Court to another Munsif who decided the . 
case as a regular suit and held that the 
appellants were bound by the decree and 
that the application | for. execution against 
ena Bilasa was’ “void and unlaw- 
u n 4 

The EENE E has now made this 
third application on the 9th. J anuary 1925 
against the’ appellants and -'-Musammat 
Bilasa. The ‘Court-of first hearing has dis- 
missed the application on the’ ground that 
it was beyond limitation, ‘He held that 
the first application dated 9th December 
1922 must- be deemed te ‘be noapplication - 
at all by reason of the declaratory decree 
‘of the 6th August 1924 and that the second 
‘application of the 7th November 1923 was 
“made three years beyond the date of the 
‘original decree, i. e., 29th October. 1920. 
In first appeal the District J udge held that 
the application of the 9th December 1922 
was a good application and that he was not 
bound to hold otherwise by reason of the 
declaratory decree. 

“Two questions arise for decision in this 
appeal. The first :is whether the lower 
Courts’ were bound by the declaratory de- 
cree to hold that the first application of 
9th -December ‘1922 was inoperative ds an 
application. We have considered. the 
wording: of that decree and wé hold that 
-the'decree did in. fact décide that the ap- 
“plication was invalid as an application for 
‘execution. ‘The question » ‘then is whether 
tha “Munsif in passing that:decree had 
‘jurisdiction’ arid secondly whether if he had 
‘ho-jurisdiction his decree is nevertheless 

nding. It may ‘be conceded.that the 

unsif did’ not- have jurisdiction. ‘Phe 
matter’ was one which we holt fell within 
‘the’ languege of s.47 ofthe ©. P. ©. and 
should have béen:decided by the Execution 
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Si *Ðwarka ` Prasad:- Phe’ Kaa was 
-*disiissed for non-payment of the necessary 
A- setond application was made on 
“the Tih Novéniber 1923-in which execution 
“was asked for ‘not’ only against Musammat - 

“Bildsa “but also against the presént-appel- . 

Jants; óne of whom: isthe son df: Dwarka 
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Court.and not-in a -separate suit. We, 
‘however, ‘hold that neither the lower Court 
nor - this is entitled to -reject the -<decision 
:-in: the declaratory suit by reason of.the 
fact. that the Court that -passed-it- hadino 
„Jurisdiction. The. decree of.. such a . Court 
‘is- binding: until it is-set aside in appealor 
-by any: other recognised-fnethod. > - : 
i» ‘Therespondents: Counsel has. relted upon 
-two. rulings- in maintaining the: contrary. 
“The first is the ‘decision. in: Krishna. Kis- 
‘hore’ De v. Amar: Nath Khettry (1). It: was 
‘held by Mukerjee, J.,. and: : Fletcher, J., 
-that -where -a Court. judicially considers 
- and- adjudicates the question.-of its juris- 
-diction and decides in favour of its 
Jurisdiction that decision is conclusive but 
ithat .where there has been no such ad- 
.Judication. the.. decree remains a decree 
. without jurisdiction, and -cannot operate-as 
res judicata. No authority has been. shown 
for -this - distinction. +The- other, case is 
Abdul: Kadir: v. Dulanbibi (2). lis: suffi- 
«cient to ‘say. that this ruling was based on 
8...44  of- the Evidence Act read with .s,.41 
and dealt. with a. previous decision by a 
-Gourt ip: the exercise of matrimonial juris- 
diction. The case has no penne on the 
-present matter: .-. 

- We hold that the Munsif „w30 “tried ‘the 
-declaratory suit-had prima facie jurisdie- 
tion to try it and that its failing to take 
into consideration s. 47 of the O. P., C. 
{which it was not asked to.d) will not rend- 
.er,this-decree inoperative. tA Court -that 
takes cognizance of a. case and -gives,a 
decree must be deemet to have dectded that 
it had jurisdiction. - 

Accordingly we hold that the judgment 
of the first Court was correct and the Dis- 
trict Judge was wrong in going behind the 
decision of the declaratory suit that the ap- 
plication was an invalid one. That deci- 
sion operated as res judicata under s, Jl > 
read with s. 47 of the C. P. ©.. 

For the above reasons we allow this appeal 
with costs, and restore-the order of the first 
Court. The appellants will.get costs in, the 
District Judge's Court also. , 

: D. Appeal . allowed,” 


F. Q 
(1) 56 ind: Cas. 532; 54.0. W. N. 633 atp 639; 31 6, 
L. J. 272: 47 0.7 
(2) 20 Ind, Cas, 530; 37 B. 563; 15 Bom. L. R. 672, 
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“LAHORE HIGH COURT. 
Miscetnannous. First Civiu APPBAL No, F31 : 

>: cor 1925, ° 

Febriiary 18, 1926, 
_Present:—Mr. Justice Addison. 

BUTA MAL—Dszsror— 
. APPELLANT 
VETSUS 

‘GANDU a AND OTHERS—CREDITORS— 


- RESPONDENTS. 

Provincul Insolvency Act (III of 1907), 5. 24 (2) (8) 
—Examination of debtor on hearing—Adjournment _ 
_ for evidence—Procedure. 

In an insely ency petition when sa,date for hearing 


` has been fixed, it isincumbent on the Court on the. 


date so fixed to examine the debtor who has applied to 
“be declared insolvent, and it is after the examination 


of the debtor in the presence of the creditors has taken ` 


Place that the Court has to consider whether sufficient 
ieause has been shown to grant time to 
+ evidence. 

Banarsi Das v. Banarsi Das, 14 Ind. Cas. 416; 9 A. 
L. J. 233, followed. 

-. Miscellaneous first appeal from an order 
Sat the District Judge, Gurdaspur, dated the 
_- 5th January 1925 

Mr. Devi Diai, for the Appellant. 

... Lala Mehr Chand Mahajan, for the Re- 
“spondents, ; 


JUDGMENT .—The applet applied 


- tò be adjudicated an insolvent on the’ 7th : 
June 1924. His application was admitted - 
‘to ahearing on the 28th July 1924. On ` 


the date fixed for hearing, namely, the 17th 
“November 1924, it was found that all the 
< creditors had’ 
were dead and two whose parentage had 
>not been given and one’firm which had 
` left fod gone‘ to another place. The Dis- 
‘trict:-Judge then passed an order fixing the 
-5th January for the appellant to produce 
-his evidence. He passed no order as to 
bringing: the representatives of the de- 


-ceased creditors on the record or as to giving - 
On the 5th January the - 


“proper ‘addresses. 
.-District Judge passed an order to the effect 
‘that the:representatives’ of the two deceds- 
‘ed ‘creditors had not been ‘brought on the 
“etord, that the address of the ‘firm which 
“had moved had not been ` given, and ‘that 
the parentage of two créditors ' had: riot 
“been given: while the- appellant also had 
-not brought any witnesses; He.according- 
dy. dismissed ‘the petition.- Against: this 
decision this -first appeal has “been filed. 
‘The’ explanation given”. before’ me was 
> that- the witnesses were “not called: as 
- the appéllant was trying to -discover the 
-représentatives of the deceased ‘creditors 
and- the whereabouts of the others, The 


> . 


‘BALDEO V. NABI -AHMED KRAN” 1: © +. 
© section:-which governs: -the-procedure? atstha 


24 of the Act: 
| tion..the’Court should. lidve. exantined the 
-.debtor‘and then under. sub-cl.(3):it shod 
. if sufficient cause wereshown, ‘have gratited 
“time to himtoen::toanyscretlitor to oprodiuce 
: any evidence whithappeared: t61 it’ tobe 
. necessary ‘forthe proper -disposal ef .the 


pr oduce - 


been “served except two who - 


Right e 
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: héaring of an’ insolvency - application: iss. 
Under sub-cl: (2pofthat sêc- 


petitions. Now.-it bas “been: held ton. “the 
authority of this section in Banarsi-Das"y. 


` Bangrsi Das.) ‘that whether witnesses dre 
+. or are -not -present:: it was- ‘incumbent: ton 
the Court -toiexamine-the debtor whoihad 


applied to ‘be declared an. insolvent when 
it. had declared its inteution “of. chéayibg 
the petitions It: was after-the:examination 


.of the debtor -in the presence ofithé.credit- 
' ors- thatthe. Court had to consider whether 
. sufficient-cause’ had: been-.-shown:to-: grant 


time ‘to procure further evidence. sii cirat 
Asthe procedure followed by: "then Dis- 


- trict. Judge was’ defective; F -aceept> ithe 
appeal, following the: ruling ‘quoted above 
‘set aside ‘the: .order_.of- the District Judge 


under appeéal.and: send. back- the-casa‘ito 
him to proceed according: to: law. :F -make 


aoi an as to costa: LoL teste Wit 
Tog | -Appeal ‘wecepteds 

Ou fad. Ges, 416; DAL PA ANG 
^ ae Peo ane ve eet: Bets 
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$ G aena f a 


ALLAHABAD HIGH. COURT: 
c Oivin Reviston- No. 9 oF-1926. z- 
. + . Mareh 10,1926. - oe 

- . Present: -Mr. Justice Daniels., s.: 

BALDEO—JvpameEnr Dastoa APPLICANT 
“Versus » GEUR U 
“NABI AHMED KHAN. AND ANOTHER Y 
DECREE HoLvers—OPppositE. PARTIES: y 3 

Civil Procedure Code (Act V of- 1908), Os KAI, ir, 89, 
90-—A pplication under r. 90 made” before conclusion of 
sale—A pplication under r. 89, whether barred. 

It is a condition preosdent Le an application to set 
aside a sale under r. 99, O. XXI, C. P. C., that the sale 
must have been ranged Therefore if such an 
application is made before the conclusion of the sale, 
it does not bar the making of an application under 
r. 89, 

Civil revision from an order of the Dis- 
trict Judge, Bareilly, dated the 13th of 
November 1925. 

Mr. S. N. Mukerji, for the Applicarf. 

J UDGMENT.—This i isan application 
in revision under s. 115 of theC. P.C., on 
the ground that the learned District J udge: 
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has*failed to exercise a jurisdiction vested 
in him by law. The case is one of an 
application to set aside a sale under `O. 
XXI, r. 89,0. P. O. The Munsif dismissed 
it on the ground that the deposit was not 
made within thirty days. The learned 
District Judge has dismissed it on the 
ground that there was an application under 
O. XXI, r. 90, pending which under sub-cl. 
(2) ofr. 89 barred the present application, 
- The application alleged to be “under O, 
XXI, r. 90, was filed on the 3rd July 1925 
on, which date the sale had not been con- 
cluded. The sale was held on 2lst July, 
but theesale officer refused to accept the 
highest bid and conclude the sale, holding 
that the highest bid offered was insufficient. 
He, therefore, submitted the papers to the 
Civil Court for orders without concluding 
the sale, It was while this reference was 
pending that the judgment-debtor’s appli- 
cation was made. The Court gave the 
judgment-debtor time till 8th of August to 
produce bidders willing to offer a higher 
sum, As thejudgment-debtor failed to do 


this the Court then concluded the sale on . 


8th August accepting the highest bid pre- 
viously offered and fixed 22nd August for 
confirmation of sale. The application of 
23rd July is, no doubt, an application of 
the same nature as an application under 
r. 90, but it is a condition precedent to 
an application under r. 90, that the sale 
must have been concluded. It appears to 
me, therefore, that the learned District 
Judge was wrong in holding that the appli- 
cation was barred by r. 89 (2). I accord- 
ingly allow this revision and setting aside 
the orders of the Courts below direct the 
learned Munsif to restore the application 
under r. 89 to his file and to dispose of it 
in accordance with law. The applicant 
will get his costs of this Court and of the 
lower Appellate Court. Other costs will 
abide the result. | 


Q. Revision allowed. 


HANUMAN PARSHAD Y. THB NATIONAL BANKE OF INDIA, LD. 
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LAHORE HIGH COURT, | 
MISCELLANEOUS FIRST OLVIL APPEAL — 
“No. 1728 oF 1924. 
January 25, 1926. 
Present:—Mr. Justice LeRossignol 
and Mr. Justice Martineau. 
Seth HANUMAN PARSHAD AND anoTHER— 
Decree-HoLpers —APPELLANTS 
versus j 
Tas NATIONAL BANK or INDIA, 
LIMITED, THROUGH ITS Acent, DELHI—. 
J UDGMENT-DEBTOR—RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 144—Privy 
Council, reversal of decree by—Application of section 
-—Interest tobe allowed in restitution. 

Section 144, O. P. C., is very comprehensive and is 
applicable to a case in which a decree has been 
reversed by the Privy Council. 

Tangutur Subrayudu v. Yerramseiti Seshasani, 33 
Ind. Cas, 739;-40 M. 299; 3 L. W. 236; (1916) 1 M. W. 
N. 155; 30 M. L. J. 366; 19M. L. T. 235, followed. 

Where there has been a reversal of a decree in the 
Privy Council interest should be allowed on the money 
which had tobe paid back in consequence of that 
reversal, 

Rodger v. Comptoir D'Escompte De Paris, (1871) 3 P. 
O. 465; 40 L. J. P. 0.1; 24 L. T. ILM; 19 W. R. 449; 7 - 
Moo, P. O. (N. s.) 314; 17 E. R. 120, followed. ; 

Miscellaneous first appeal from an order 
of the Senior Subordinate Judge, Delhi, 
dated the 7th April 1924. 

Mr. Manohar Lal and Lala Sardha Ram 
Kapur, R. S., for the Appellants. 

Lala Mehr Chand Mahajan and Mr. Raj 
Narain, for the Respondent. 

JUDGMENT.—This appeal and the 
Cross-Appeal No. 1820 of 1924 arise out of 
proceedings consequential on a judgment 
of the Privy Council by which a decree of 
the Chief Court was reversed and “hat of 
the Subordinate Judge restored. The Sub- 
ordinate Judge had on the 15th December 
1915 passed a decree in favour of Seth 
Kanhaya Lal, now represented by his sons, 
against the National Bank of India, Limited, 
for Rs. 83,032-8-3 with interest at 6 per 
cent. per annum from the date of suit till 
realization. On the 7th September 1616 
the Bank paid to the decree-holder 
Rs. 1,52,125-4-9 which included Rs. 83,032-8-3 
principal, Rs. 2,453-3-6 on account of costs, 
and Rs. 66,639-9-0 interest up to the 13th 
January 1916. After the reversal of the 
decree by the Chief Court on the 15th 
January, 1919, Seth Kanhaya Lal paid to 
the Bank Rs. 1,52,125-4-9 which the Bank 
had paid in September, 1916, interest 
thereon up tothe 14th June, 1919, and 
costs. The decree of the Privy Council 
reversing that of the Chief Court was pass- 
ed on the 23rd April, 1923, The decree- 
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Holders then applied for the re-payment of 
the Rs. 1,79,546-10-0 as well as for interest 
thereon and costs incurred’ in the Privy 
Oouncil. It is the claim for interest which 
isin dispute. The Subordinate Judge has 
allowed the decree-holder’s interest at 8 per 
cent. on-Rs. 27,420 12-1, that is, the differ- 
ence between “the sums of Rs. 1,52,125-4-9 
and: Rs. 179,5,46-10-0, Both parties have ap- 
pealed. ». fia gt . 

` £ Et is contended for the Bank- that s. 144, 
©. P.O; on which the decree-holders rely, 
does not apply and that-the latter are only 
entitled fo execute their decree and to get 
interest at 6 per cent. per annum on the 
amount decreed, while the decree-holders 
claim interest on the sum of Rs. 1,79,546-10. 
We are of opinion that under s. 144 which 
is véry comprehensive, the decree-holders 
are entitled to interest on the sum of 
Rs. 1,79,546-10 paid by them to the Bank 
in 1919 under the Chief Court decree 
which was afterwards reversed, and we do 
not agree with the argument that the sec- 
tion is inapplicable to a case in which a 
decree has been reversed by the Privy 
Council. In Tangutur Subrayudu v. Yer- 
ramsetti Seshasani (1) it was held that the 
section applied, however, the reversal of a 
decree had been effected, and the judgment 
ofthe Privy Council contained in Rodger v. 
Comptoir D'Escompte DeParis (2) affirmed 
the principle that where there had been a 
reversal of a decree ‘in the Privy Council 
interest should be allowed on money which 


had to be paid back in consequence of that: 


reversal. We, therefore, hold that the decree- 
holders are entitled to interest on the 
whole sum of Rs. 179,546-10 which they 
paid to the Bank in 1919, and we accept 
their appeal and direct that interest be paid 
to them on that sum. We also accept the 
Bank's appeal to the extent of reducing 
“the rate of interest payable to six per cent. 
per annum. This was the rate at which the 
decree-holders paid interest to the Bank and 
we do not think they are entitled ’to interest 
ata higher rateon the amount refunded 
to them. The decree-holders will get their 
costs in this Court in their appeal and the 
parties will pay their own costs in the appeal 


of the Bank. 
RL Appeal accepted. 
(1) 33 Ind. Cas. 739; 40 M. 299; 3 L. We 236; (1916) 
1M. W. N. 155; 30 M. L. J. 366; 19M. L. T. 235. 
_ (2) (1871) 3 P. O. 465; 40 L. J. P. O. 1; 24 L. T. 111; 
19 W.R. 449; 7 Moo. P. C. (N. 8.) 314; 17 L. R. 120. 


VADDADI BUTCHIRAJU V. DODDI SHETHARAMAYYA, 


055 


MADRAS HIGH COURT. . 
Srconp CIVIL APPEAL No. 327 or 1923, 
October 5, 1925. 
Present:—Mr. Justice Viswanatha Sastri. - 
VADDADI BUTCHIRAJU AND oragrs 
——APPELLANTS 


versus 
DODDI SEETHARAMAYYA AND OTHERS 
— RESPONDENTS. 

Adverse possession—Unenfranchised inam land— 
Morigagee in possession, purchase by—Title by pre- 
scription, whetheras mortgagee or owner—Practice— 
Money becoming payablé before decree—Decree, whe- 
ther can be granted. - A 

Where an unenfranchised inam land is mortgaged 
and the mortgagee remains in possession for over 12 
years, he acquires by prescription the right of a 
usufructuary mortgagee and is liable tobe redeemed 
as such. The taking of an invalid sale in discharge 
of the mortgage does not alter the nature of the pos. 
session of the mortgagee. [p. 956, col. 1.) 

The sale being void and possession having com- 
menced under the mortgage-deed, the person in 
possession prescribes only for a mortgagee’s right 
even after the sale-deed comes into existence. [p. 956, 


col. 2. 4 
Batis Gopala Dasee v. Inaputalapula Rami, 64 
Ind. Cas. 328; (1921) M. W. N. 385; 41 M. L. J. 194; I3, 
L. W 635; 44 M. 946, Bhaguant Govind v. Kondi, 14 B. 
279; 7 Ind. Dec. (x. s.) 645 and Byari v. Puttanna, 14 


M. 38; 5 Ind. Dee. (N. s.) 27, relied on. f 
“A Court can passa decree fora sum which though 


not payable at the date of the suit is payable at tha 


date of the decree. [ibid.] | 
Doraisami Pillai v. Chinnia Goundan, 43 Ind. Oas. 


560; (1918) M. W. N. 89; 22 M. L. T. 538; 34 M. L. J. 
258; 7 L. W. 335, relied on. 

Second appeal againsta decree of the 
Court of the Additional Subordinate Judge, 
Vizagapatam, in A. 8. Nos. 196 and 198 of 
1922, preferred against that of the Court of 
the District Munsif, Yellamanchilli, in O, 5, 
No. 259 of 1921. 

Mr. Y. Suryanarayana, for the Appel- 


lant. 
Mr. B. Satyanarayana, for the Respond- 


ents. 

JUDGMENT.—The suit was for the 
recovery of lands which originally formed 
karnam service inam, and which had first 
been mortgaged and subsequently sold, by 
the karnam to defendants Nos. 1 and 2, 
The 3rd plaintiff is the karnam and plaint- 
iffs Nos. land 2 are his sons. The mort- 
gage (usufructuary) was under Ex. If on 
8rd July 1907; and the sale was under 
Ex.Ion 5th April 1910. The inam was 
enfranchisedin April 1911. The District 
Munsif held that the alienations having 
been made before enfranchisement were 
invalid, that the defendants had, on the date 
of the suit (3rd July 1920) prescribed for 
a mortgagee’s interet; and that plaintiffs 


wi? 
tert: 


wee? 


ae 4.6 


wefventitled: taiposséssion~on payment of 
Rs 706; 800 and. 100 ‘or Rs, 1600, Both sides 
appealed, théiappeal by :plaintifis relating 


at y itn 


to:ztheix liability: to pay’ Re, 1;600- before © 
getting. possession: = Thé ‘learned: Subordi- - 


nate Judge held that-defendants had pre- 
scribed only for a.mortgagee’s interest; and 
that plaintiffs were entitled only to. redeem 


as per the terms of Ex. II. And for the - 
- ‘yeason “that Ex. TI allowed 15 years for 
“payment, he held’ that the ‘suit filed on 3rd 
, July, 1920'was-premature and allowing the. 


appeal dismissed the suit, 


«2 Lt was contended before me that the 
ï. gale was in dischargéof the mortgage; that 


a 
L 


.onthe date of the sale the mortgage had 


= become: extinguished, that consequently 


«. defendants could have prescribed only for 
“a vendee's ‘interést and that as the suit 


“was. filed.within 12 years from the date of 
vithe sale,it was not premature. . A 
.>: Tt was held in-Sontyana Gopala Dasee v. 
„„ Tnaputalapula Rami (1) that where un- 
~ enfranchiséd land is’ mortgaged and the 
i mortgagee -remains in possession for over. 
1:19 years, he ‘acquires by prescription the 
. Tight of a usufructuary mortgagee and is 
a able: to be. .redeemed.as such. The ques- 


tion is whether the taking of a sale in 
--discharge ‘of the mortgage alters the nature 


‘ of the “possession Of the mortgagee. I am 
,-of opinion that the original character of the- 
_spossesgion as mortgagee is not changed by 
ian assertion of an absolute purchase of the 
4,,property when the alleged purchase is not 


valid. ; See Bhagvant Govind v. Kondi (2) 


“and Byariv. Puttanna (38). . 
teseLhe rights-of the parties have, therefore, 


“to be Considered on the basis of Ex. II. 


_ Under it.the sum secured was payable in 15 


“years from’ its date, and so the right to 


redeem accrued only on 3rd July 1922. ` 1t- - 
i Was ‘argued before me that the Court could 


“take into consideration ‘the circumstances 


“prevailing où ‘the date of the decree and- 


“Sgecide Accordingly. In support of this 
“contentiOn’ reliance was placed on Sethru- 
“‘cherla' Rama Chandra v.. Maharaja of Jey- 
‘pore (£) and Doraisami Pillai v.ChinniaGoun- 


dan (5). These and other’ cases have been 


‘patarré a to by the learned Subordinate 


(1),64 Ind-:Cas. 328 (1921) M. W. N. 385; 41 M. L. J. 
194: 13 L. W. 685/44 M. KA ka 
2! *(2)14 Bi 279; 7 Ind. Dee. (x. s.) 645. 

“+@ (3) T4 M. 38;'5 Ind. Dee. (N. 8.) 27 


“iq (4) 34 Ind, Cas. 411; (1910) ÍM. WON. 354; 19 M. L. 
” . b. E E 6 
(5) 43 Ind..Cas, 560; £1918) M. W. N.89; 92 M.L. 


“mp "588; 34 M. L. J. 258; 7 D. W, 385, 


y = MSLA-RAM V. MALIK RAM. 


R. L. 4 . . 
gf) Ht ne Oas. 863; (1918) M, W.N. 199; 7L..W. ` 
3. | 
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Judge.and there-can be:no doubt, ,as.observ- 
ed by him, that although:a.sum of ‘money 
has not become payable on..the date of the 
suit, but became payable since the:Court 
can pass a decree for its recovery.;. See Sub- 
baraya Chetty v..Nachiar Ammal (6). But 
the learned Subordinate-.Judge;has refused 
to apply this principle on‘the . ground that 
by the timethe claim forredemption matur- 
ed, i.e on 3rd July 1922, the defendants 
had prescribed fora vendee's. title on foot 
of their sale-deéd Ex, :['of the date 5th 


< April 1910.- Lam unable to accede to this 


view. The sale being void and: possession 
having commenced.. under the. mortgage- 
deed, defendants - prescribed only for. a 
mortgagee’s right even after the sale-deed 
came into existence,- It has never been 
held that they could prescribe for -mort- 
gagee’s right under Ex. IL and for a vendee’s 
right under Ex. I. .Such being the case 
therecan be noquestionof -their having 
fully prescribed for a vendee's right on grd 
July 1922, ; ' < 
_I, therefore, allow the appeal'and setting 
aside the decree:of the lower Appellate 
Court restore the decree of the District 
Munsif with costs both here and in the 
lower Appellate Court. 


V. N. Y. Appeal allowed, 


`r 
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LAHORE HIGH COURT. ~” 

Seconp Civin AppeaL No, 2538 or 1925. 
February 23,1926. ` - 

Present :—Mr. Justice Campbell, ' 

. MELA RAM AND orHEers—DEFENDANTS 

—APPELLANTS : 


versus ve 
MALIK RAM AND oraeRs--PLAINTIFFS 
— RESPONDENTS. fa 
Hindu Law—Adoption—Punjab Hindus—Daughiter'e 
son, adoption of —Dattaka form—Alteration af family, 
Under strict Hindu Law there can be no adoption 
in Dattaka form of a daughter's son, but under 
Hindu Law as it prevails in the Punjab, the adoption 
ofa daughter’s son is permissible. -: 4 : 
Unlike adoption in Dattaka form the adoption of 
a daughger's son in the Punjab does not have the 
effect of transferring the adoptee bodily from, his 
natural family to that of his adoptive father. ; 
Baij Nath v. Shamboo Nath, 113 P.L. R.1903; 63 P. 
W. R. 1908, followed 


Second appeal from a decree of the 


fos T0. 1926]: 


Distriet:J: 'udéé, Shahpur at Satgodha, dated: ` 
the- Lith May “1925, affirming ‘that of the 
Subordinate Judge, Fourth Class, Gujrat, 
dated the 22nd May 1924, - 

Lala’ Badri Das, R. B; for the Appellants. 

Pandit. Nanak Chana, for the Respond- 
ents; benr -o Na 

JUDGMENT.—The suit concerned the 
property fone: ‘Bhagwan’ Das who had two 
daughters; Missammat Goman Devi: and 
Mussammat Gur Devi. Mussammat Goman 
Devi‘had a-son Ghasita Mal and Musammat 
Gui: Devi-also had sons. - 


GhssitaMal* and after his death was sold 


by-his mother ` Musammat Gomari Devi and’ 


her: hùsband. “The sùit “is ‘by’ Musammat 
Gur 'Dëvi -and -her sòne for | possession -of 
half’ ofthe - property. The Courts ‘below 
have + ‘concurred in:decreeing the claim and 


in dismissing’ a á ‘Second claim for a declara- 


tion“ in regard. to thé other -half of the pro- 
perty: with which I am not concerned. 

The” findings : ‘on ‘which ‘the decree ‘has 
beéii “granted are that Ghasita Mal was the 
adopted's son of Bhagwan Das and ‘that his 
heirs‘‘were “to, be" ‘sought for’ ‘in: his- new 


family and*-not “in ‘his natural ‘family 
for ‘wHich reason “his, rightful heirs were: 


Musammat ~ Gur“ Devi's- sons, -from this 
point: of view -his sister's songs.” A decree 
for‘half the property only has been granted 
becdiise'‘atthé ottset ofthe suit the plaintiffs 
admitted: ‘that “Musamamat Goman Devi was 
entitled ‘to-half.. 


On? setond appeal’ “the” first point urged. 


is that: on the findings: of.the lower Appel- 


late. ‘Court’ “there was no valid ` ‘adoption _. 


becatse ‘there was no formal giving and 
taking, ` Réliance is placed on Rattan Devi 
v. Mun. (1) "but, what was held there was 
that in the Punjab, in the.case ‘of the adop- 
tion of a_sister’s son, -the law requires from 
the. adoptor | a manifestation ‘of his unequi- 
vocal, intention. to clothe.” adoptée with the 
legal status ofa son, aid that such .a mani- 


festation. of the adoptor’s’ intention can be’ 


made, either by; a formal document combined 


with: the- proper. ‘treatment or by a formal’ 
giving, and taking. . “Tn the. present instance ` 
there ' was a formal ‘doctiment in the shape ` 


of a‘ Will dated some years ‘beforé Bhagwan 


Das's death. i in ‘which, thasita Mal was des- ` 


cribed as having been adopted five years 


previously and there was ‘evidence by the. 
witnesses for both ‘parties ‘that: Pare. 


(1) 48 isd. Cas, 776; 117'P, R,-1918, 


MELA RAM V, MALIK- RAM, :- 


‘is that, although in -the Punjab. a, 
“may adopt his daughter's son, the. adoplionsa 
‘does not have the effect of’ transferring: theg 
‘adoptee bodily “from His “natural Tahyi t6:" 


: After'the death of 
Bhagwan Das' ‘the! ‘property -was:takén- bý 


‘ed'-by Hindu Law--as‘iit prevails, if 


9549 e 
Das had adopted -Ghasita Mal and had treat- 


ted hini as -his' ‘son: The learned Distriét - 


Judge observed: that he: was riot satisfied 
with the eviderice produced by. the:plaintiffs 


“to show that ceremonies’ of ‘adoption: liad 


taken placé. He held on the other evidence 
that Ghasita Mal had been adopted by 
Bhagwan Das. ‘This; ‘in’ iy iopimon ist a 


~ finding of fact which cannot ‘be attacked i in 
“second appeal. - oll 


The second sontention had more “Lore and: v 
Hindi” 





that of his adoptive father. The 'parties19 H 


` the case are Khatris, and it. was. admitted 


early in the proceedings. and: ;held: ina 


` previous. remand: order. against~ which: iho 4 


appeal was. preferred’ that they,are oS ee it 
n stel 
Punjab. Under strict Hindu Lawa Dat-4 
taka. adoption has the efféct-of transferring 
the adopted boy ‘from his natural family: to 
that of his adoptive father, butitheresfan.it 


‘be‘ho: adoption-in. Dattaka fori: “ofadaugh; 
| ters”? son.’ 
“gent case that:the adoption : in: question bad; 5. 
‘the. ‘effect of transferring: the:addéptedy pera’ 
:son from ‘ohe family to another;: arid-itswaas? 
‘held in Baij Nath v: Shamboo:Nath.(2) that 


“There is :no evidence in the:pre- s 


when an adoption is not according tor theis 
Dattaka form but according: tothex:estab+. 


“lished custom prevailing: among-mon-agai-:! 
. culturist Hindus’ of the :Punjab;‘the-family-1 
-of the adoptee is-not.altered and no gelation 


ship with -the adoptive : ‘dathér's, collateraby, 
relations is established... >} svg ts tasmucy 
Hence: Musammat:: co Devi aid noty 


“become -Ghasita. Mal's::-sisterzand under: 
. Hindu’ Law his mother was..a. »preferentials: 


heir to his mother's sister orto his mother} 83 

sister's son. “Thus the ‘plaintiffs Had:nomight © 

to succeed as his: heir8?: 27) ur win wol 
I--accept the appeal-set: dside-thie-decreeot', 


-the- lower Gourt-and dismiss the suits iih: 


Ea #adashonh "yeh ean a MA ont lor is 
hae TE -Appeal abceptedisini 
B: ub BL Ry 1908; 5 P. Wih 1908. The ops noah 








_ deed in suit (Ex. 1). 


r 
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`: OUDH CHIEF COURT. 
Scconp Crvin ArpgaL No. 186 or 1925. 
December 21, 1925. 
Present:—Mr. Justice Raza. 
Sardar AMAR BINGH—PLAINTIFE— 
APPELLANT | 7 
versus 
BAIJ NATH SINGH—Derenpant— 
RESPONDENT. 

Mortgage by conditional sale— Post diem interest, 
whether can be allowed—Intentiot of parties—-Pre- 
sumption. . 

Where in the case of a mortgage by conditional 


` gale the mortgage-deed is silent as to the payment of 


post diem interest and there is no express provision 
that post diem interest is not to be paid, the presump- 
tion is that interest was intended to run so long as 
the principal money was not paid off. [p. 958, col. 2.) 

{Oase-law referred to.] 
- Second appeal against a decree of the 
Additional Sub-Judge, Rae Bareli, dated 
the 23rd December 1924, upholding that 
of the Munsif, Rai Bareli, dated the 9th 
April 1924. 

Mr. Ram Bhrose Lal, for the Appellant. 

Mr. H. N. Misra for Dr. J. N. Misra, for 
the Respondent. 

JUDGMENT,—This is an appeal from 
a decree of the Additional Subordinate 


_ Judge, Rae Bareli, dated the 28rd Decem- 


ber 1924, affirming a decree of the Munsif, 
Rae Bareli, dated the 9th April 1924. - 
The appeal arises out of a suit for fore- 
closure brought by the plaintiff in respect 
of a mortgage, dated the 12th June 1918, 
It was provided by the mortgage that the 


. mortgagor should pay interest at Rs. 2-8-0 


per cent. per -mensem (simple). The mort- 
gage was.to be foreclosed in default of 
payment of the mortgage-debt within one 
year, The mortgagor (defendant) failed to 
pay the mortgage debt and hence the pre- 
sent suit was brought by the plaintiff (mort- 
gagee) on the 7th January 1924. 

The plaintiff's claim was decreed by the 
lower Courts for Rs. 135 only and no post 
diem interest was allowed. The only point 
for determination in this appeal is whether 
or not the mortgagee is entitled to post diem 
interest. I have examined the mortgage- 
I find in the deed no 
specific provision that post diem interest 
shall not be paid by the mortgagor. I 
think it was not intended. by the parties 
that interest should not be paid after one 


“year,ethe time fixed for payment of the 


mortgage debt. 

The appellant's learned Pleader das refer- 
red to the rulings of their Lordships of the 
Privy Council in. Mathura Das v. Raja 


AMAR SINGH V. BAIT NATH SINGH, 
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Narindar Bahadur (1), Bindesri Naik. v 
Ganga Saran Sahu (2), Rabas Behari Lal v. 
Bochchu Singh (3), Rameshar Bakhsh Singh 


` v, Probbu Dayal (4) and Ramadhin v. . 
» Jokhan (5). The cases reported as Mathura 


Das -v. Raja Narindar Bahadar (l) and 

Bindesri Naik v. Ganga Sayan Sahn (2) 

are authorities for the proposition , that 

where the mortgage-deed is silent as to the 

payment of post diem interest and there is 

no express provision that post diem interest 

is not to be paid, the presumption is that 

interest was intended to run so long as the 

principal money was not paid off. The 

rulings in Rabas Behari Lal v. Bachchu 
Singh (3), Ramadhin v. Jokhan (5) and 
Rameshar Bakhsh Singh v. Probbu Dayal 

(4) are also to the same effect. The mort- 
gages in these cases were also mortgages 
by conditional sale. The respondent's. 
learned Counsel has referred to thé ruling in 

Balwant Singh v. Gayan Singh (6). In that 

case a mortgage executed in 1869 provided 
for the payment of the sum of Rs. 300 with 
interest.at Rs. 1-8 per cent.. per mensem 
in onelump sum upon acertain specified 
date, four years from the date of the mort- 

gage and further provided that if the ` 
money was not paid on that date the pro- 
perty mortgaged should become the abso- 
lute property of the mortgagee. There 
was no stipulation of any kind as to the . 
payment of interest after the date fixed, 
It was held that the mortgagee was not 
entitled to post diem interest. I have al- 
ready observed that, in. my. opinion, if waa 
not intended by the parties to the mortgage 
under consideration that interest should 
cease to run after the period of one year. . 
I think the reasonable and proper construc- 
tion of the deed is that both parties intend- 
ed that interest should continue to run up 
to the time of redemption. 

In my opinion the lower Courts were 
wrong in not allowing post diem interest to 
the plaintiff in this case. I allow the ap- 
peal and setting aside the decrees of the 
lower Courts give the plaintiff a decree for 
Rs. 267-2-0 and costs of the suit in all the 
Courts. The decretal amount should be 
paid into Court within six months hence 

(1) 19 A. 39; 23 I. A. 138; 1 O. W. N. 52; 6 M L. J. 
214; 7 Sar. P.O. J. 88; 9 Ind. Dec. (N. 8.) 256 (P. O.). 

(2) 20 A. 17}; 2 G.aV. N.129; 251 A.9;7 Sar. P, 
C. J. 273; 9 Ind. Dee. (N. s.) 471 (P. O.). 

(8) 23 Ind. Oas. 871; 1 O. L. J. 50. 

(4) 57 Ind. Cas. 533; 7 O. L. J. 348. 

(5) 47 Ind. Cas. 115; 5 0. L. J. 248. 

(8) 21 Ind. Cas, 253; 35 A. 534; 11 A. L. J. 829, 
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t.e. on or before the 21st of June 1926). 
Ifthe amount is not paid as ordered the 
defendant shall be debarred from all right 
to redeem the property. i 


Z, K. Appeal allowed. 
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LAHORE HIGH COURT. 
First Crvin Appear No. 2827 or 1921. 
January 30, 1926, _ 
Present:—Mr. Justice Campbell and 
Mr. Justice Zafar Ali. 
RAMJI DAS—Dzirenpant—APPELLANT 
versus P 
FAZL AZIM-—Puiatntirr, MURLI— 
DHAR AND OTHERS—DEFENDANTS— 
RESPONDENTS. 

Contract Act (IX of 1872), s. 28—Champerty and 
maintenance—Agreement to finance litigation— 
Remuneration to be paid out of proceeds—Validity— 
Benefit enjoyed under agreement—Repudiation. 
` An agreement that the person providing funds for 

. litigation should be remunerated with a part of the 
proceeds, which is neither extortionate nor unfair as 
compared with the value of the subject-matter of 
litigation, is valid in law. [p. 959, col:2)) 

Inder Singh v. Munshi, 56 Ind. Cas. 272; 1 L. 124; 
134 P. L. R. 1920; 4 L. L. J. 301, followed. 

It is an established equitable principle that a man 
-cannot enjoy a substantial benefit under an agree- 
ment and then repudiate it. [p. 960, col. 1] 

First appeal from a decree of the Sub- 
ordinate Judge, First Class, Delhi, dated 
the 3lst August 1921, 

Lala Ram Kishore for Lala Kahan Chand, 
for the Appellafit. . 

Messrs. M. Obedullah and Lala Jagan 
Nath Aggarwal: for the Respondents. 


JUDGMENT.—On 17th October, 1913, 


Ramji Das executed in favour of Murli 
Dhar and Mul Chand a mortgage of certain 
house property at Delhi and Ambala for 
Rs. 20,000. On 24th September, 1917, 
Murli Dhar executed a deed in favour of 
Mul Chand declaring that Rs. 15,000 of the 
mortgage-debt had been paid and that the 
charge was then Rs. 5,000 only and trans- 
ferring his interest of Rs. 2,500 to Mul 
Chand. On 27th September, 1917, Mul 
Chand transferred his rights as mortgagee 
to Fazl-i-Azim the plaintiff and on 13th 
March, 1920, Fazl-i-Azim brought the pre- 
sent suit for Rs, 5,000 principal and 
Rs. 2,878-12-0 interest by sale of the mort- 
gaged property. The defendants were Ramji 
Das-Murli Dhar, the heirs of Mu} Chand 
and a subsequent vendee of part of the 
property. 

- The. Trial Court decreed the suit and 
Ramji Das has appealed, 


\ 
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“not raise the necessary funds, 
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The burden of proving consideration was 
laid upon the r“aintiff, although execution 
was admitted ny Ramji Das. The plaintiff 
proved an admission by Ramji Das in the 
witness-box in another suit that Rs. 15,00 
had been left with the mortgagees and that 
he had received Rs. 5,000, but the lower 
Court has held the real nattre of the trans- 
action to be this. Ramji Das, on the death 
of Musammat Khshmiro the widow of his 
collateral Chootu’ Lal, wanted to sue to 
establish his right to the property left by 
the widow. He was penniless and could 
4 It was 
arranged accordingly that Mul” Chand 
should finance the litigation, and that 
Ramji Das should execute a mortgage cf 
part of the property for Rs. 20,000: which 
sum Mul Chand was to get if the case 
succeeded. Later on, when it appeared 
that the-suit must fail in respect of some of 
the property, the amount to be gained by 
Mul Chand was reduced to Rs, 5,000. 

The lower Court held on the authority of 
Indar Singh v. Munshi (1) that the agree- 
ment was not illegal and that as the value - 
of the suit was Rs. 50,000 it was a fair one. 
It held further that there was no fraud or 
undue influence, that the actual amount 
spent by Mul Chand could not be proved 
as he had been murdered and his books 
burnt, that it was not necessary to prove 
that amount, and that since the case was 
taken to the Chief Court and eminent 
Counsel has been engaged in both Courts 
the sum must have been asuhstantial one, 
lt held also that the plaintiff’ was a bona 
fide transferee and that in view of his own 
admission above referred to, Ramji Das was 
estopped from pleading that the transac- 


tion was invalid, 


The arguments for the appellant are, 
firstly, : that, on its finding as to the real 
nature of the transaction, the Trial Court 
should have dismissed the suit since the 
plaint asserted nothing but an ordingfy 
straightforward mortgage, secondly, that. 
the plaintiff should not have been allowed 
to succeed ona different. case to that set 
forth in the plaint, without the appellant 
having an opportunity of proving that the 
bargain was unfair and extortionate, and 
thirdly, that the bargain had been shown to 
be unfair and extortionate, r 

We find no forcé in any of these conten- 
tions. Thee may have been no actual 
4 ® poa Oas, 272; 1 L, W4; 134P, La R.1920; 4 Ln 


A 
ni 
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» 0601: ‘ 
estoppel; Putthérois-añ eqhitable “principle 


thati'a’ man ‘cannot enjoy“ 4 substantial’ ‘ 


benefit: ‘under an agreement and ‘tlien re- 
pudiate: it. “The appellate judgment of the 
Ohief-Court' in“ one Musammat ‘Kashmiro 
litigation: is printed as Ramji Das v. Durga 


Parshald (2), and it shows that, even if the“ 
appeal of ‘Ratnji Das may have had little: 


substance; ‘there’ werg cross-objections of 
the ‘nature of an ‘appeal by the defendants 
which:were! decided in favour of Ramji 
Dap’ toeihis’-‘véry- great ' advantage., The 
plaintifs case in‘the present suit as to the 
charactér of the-tfansdction was based upon 
what: :RamjitDas had himsélf -stated- pre- 
yieusly as ‘a witness on solemn affirmation 
and the plaintiff was not a party to the 
original ‘trinsaction. -Thé present issues 
were not drawn: in such a way as to prevent 
the‘appéliant’ proving-that the bargain was 
extortionaté, andin ‘fact what hè himself 


stated ih- ‘the witness-box in this case’ 
He admitted that: 


showed thatt'.it was ‘not. - 
Mul Chand'actually- found ‘the money for 
hiscase and that, had Mul Chand not help- 
edt him ; he: would have sought the help 
of-another. rich“nian ‘since he was: very “poor. 
. Whelower..Cotrt was corréct in deciding 

thatit: was not necessary to show what 
Mut Ghand: had “actus lly spent. The Indian 
Law.on the subject is explained clearly in 
Indaw Singh vs Munshi (1) where an agree- 
ment that?the ‘pérson providing funds for 


the:Hiigation should be remunerated with ` 


habfi-thée proceeds was tipheld. 
X dismiss the eppeal with costs, 
: a Appeal dismissed. ` 
6) 45 dnd. Cas, 20 6 P. „R. 1918.. z 
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"ALLAHABAD. HIH COURT. 
Bonn: ON ILAA PPRAL No; 1428 oF 1923, 
Ter o.i s Pebruary.22, 1926. to 

+ Presents Mr. J ustice Dalal. 
PHARBY [ee a ee 


"Pandit SUKHAN RAM AND ANOTHER— 
9% -PLAIÑTIPP8-—RESPONDENTS, 
ee Act (II of 1899), se. 88, 88, 40—Impounding 
of instruments~-Collector" 8, power to, decide deficiency 


of fe. s. 33 of the Stamp Act, an instrument must 
beimpounded béfore: it san be admitted in evidence 
upon. payment of penalty, and the final decision whe- 
ther itis really insufficiently stamped rests with the 
Collector and pot with the Appellate J Court. A 


‘Bedondeappeal dzainstia dra of ‘the ' 
District: Judge, ‘Moradabad, -dated’-the 
$ra of August 1923, - 


PEAREY LAD V, SUKHAN RAM. 


“Act. 


- 


Mr: Durga Prasad, for the Appellant. 
Mr. Panna Lal, for-the Respondents: 
J UDGMENT.- --This second appeal is“ 
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filed wrongly, in my opinion, with respect ~ 


to deficiency of siamp duty and penalty 
recovered by a Subordinate Judge from the 
defendant-appellant PeareyLal. The sub- 


‘ordinate Courts.have been in, error, but, that 
‘is not a sufficient reason for this Céuit to 


continue therein. The proper procédure 
to be adopted by the Subordinate Judge i is 
one laid down in ss. 33 and 38 of thé ‘Stamp 
Since, the Subordinate, Judge . dis- 
coveréd that aii instr ument presented to hin 
was insufliciently stamped he.was bound to 
impound jt, The words of the lirst part of 
s. 33 of the Stamp Act leave no option in 
the matter, After impounding he has to 
proceed under s. 33 of the Stamp Act. In 


this case he admitted the instrument in . 


evidence upon payment of a’ penalty and of 
deficient duty, so he was bound to send to 
the Collector an authenticated copy. of the 


instrument on which the duty and penalty . 


were levied together with'a certificate, in 


writing, stating the amount of duty and. 


penalty levied in respect thereof. Presum- 
ably the amount was sent to the Collector 
as laid down in that section, 

The decision then finally rests with the 


Collector to' determine whether the instru: ` 


ment was really insufficently stamped or not 


and he has also ‘the power of emitting the | 
penalty in excess of five rupees under ss. 4) - 
That duty cannot _ 
` be discharged by an Appellate Caurt. - 
Collector, has further to give a certYficate,. 
as to the payment of duty and penalty and . 


and 39 of theStamp Act. ` 


on the basis of such certificate’ the ‘person 


paying them for the time being would be . 
` entitled, 
money under s. 44 from the person liable”. 
under the law to pay the-duty on the instru- ` 
-Acomplėte procedure. is’ provided’ 
“under Ch. IV of the Stamp Act and the. 


if he so desires, to recover the 


ment. 


trouble has arisen from the Civil Court's dig~ 


- regard of express provisions of Statute Law... 


1: “hereby direct the Subordinate Judge 


of Moradabad for the time being ‘to take, 


action with respect to the instrument on the 


record of 2ist December 1911, as directed: 


in this order. A copy of this order shall be 


sent to B. Ganga Nath Subordinate Judge. 


for his informgtion’ wherever he may “be 

posted, The appeal is otherwise ‘dismissed ” 

without any order | as to costs. : 
as Races 


F, Q. Aa diriaid, 


The - 
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CALCUTTA HIGH COURT. 
CRIMINAL APPEAL No, 747 or 1925. 
January 20, 1926. 
Present:—Mr. Justice Page and 
Mr. Justice Mukerji. 
VICTOR— ACCUSED—APPELLANT 
VveETSUS 


EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 109 
(b), 118, scope of—'Cannot give a satisfactory account 
of himself,” meaning of. 

The statutory provisions of s. 109, Cr. P. C., are so 
stringent that the section may be made an engine 
of oppression unless care is taken by Magistrates to 
prevent its abuse. The object of the section is to 
enable Magistrates to take action against suspicious 
strangers lurking within their jurisdiction But 
merély to be penniless or out of work is not an 
offence. Many an honest man may find himself in 
either predicament, and in a country where there are 
workless people but no work-houses, and casual 
labourers but.no casual wards, if it were the law that 
persons are exposed to proceedings under s. 109 (b) 
merely because they cannot give a satisfactory 
- account of the manner in which they are eking out a 

precarious existence, the Magistrates’ hands would be 
full, and much injustice might be done to innocent 

persons. [p. 962, col. 1.] 

Satish Chandra Sarkar v. Emperor, 13 Ind. Cas. 
913; 39 C. 456; 15 C. L. J. 396; 16 O. W. N. 499; 13 
Or. L. J. 161 and Sheikh Piru v. Emperor, 86 Ind. 
Cas. 666; 41 O. L. J. 142; A. I. R. 1925 Cal. 616; 26 
Or. L: J. 842, relied upon. 

The meaning of ss. 109 and 118, Cr. P. O., is that 
if a person is unable to prove the source of his 
livelihood he ought not to be ordered to execute a 
bond under ss. 109 and 118 unless there is reasonable 
ground for suspecting that he is sustaining himself 
by some dishonest means, for such an order can only 
be made where it is necessary for keeping the peace 
or maintaining good behaviour. Again, if proceed- 
ings under s. 109 (b) age taken against a person 
because the “cannot give a satisfactory account of 
himself,” the Magistrate would not be justified in 
passing an order under s.118 merely because the 
accused is unable to prove that he spends his time 
or at least his leisure hours in a satisfactory manner. 
In such a case the prosecution must satisfy the Magis- 
trate that suspicion that he is living dishonestly 
attaches to the accused because of his failure to give 
a satisfactory explanation when called upon to account 
for his presence in the place where he is found, e. g., 
if he fails to account for being discovered in the 
company of persons living a dishonest or criminal 
life, or detected in some place where he has no legal 
right to be. But the poor and the outcast andthe 

` old offender must somewhere live and move and have 
their being. [p. 962, cols. 1 & 2.] - 

Sharif Ahmad v. Emperor, 12 Ind. Cas. 304; 12 Or. 
L. J. 536; 8 A. L. J. 1097, referred to. 

Criminal appeal against an order of 
the Third Presidency Magistrate, Calcutta, 


dated the 20th October 1925. 


JUDGMENT. és 
- Page, J.—On the 6th September 1925 
at 10-30 in the forenoon the..appèllan twas 
accosted by a Police Officer cin:shindsay 
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Street, Calcutta, He was unable to satisfy 
the Police that he was doing any work, or to 
provide them with the address of any place 
where he was residing. The only ipfor- 
mation which he gave to the Police to ac- 
count for his presence in Lindsay Street 
on that morning was that two or three days 
previously he had come to Calcutta from 
Tatanagar. He was straightway taken to 
the thana, hailed before a Magistrate, re- 
manded pending enquiries and on the 5th 
October 1925 underss, 109 and 118 of the Cr. 
P. C., ordered to execute a bond for Rs. 100 
with one surety for Rs. 100 to be of good 
behaviour for one year and in default to 
suffer simple imprisonment for one year or 
until the security was furnished. The 
question which falls for determination is 
whether there was sufficient evidence to 
justify the order which was passed. i 
Under s. 103 of the Cr. P. C. “Whenever 
a Presidency Magistrate, District Magis- . 
trate, Sub-Divisional Magistrate or Magis- | 
trate of the First Class receives informa- 
tion—that there is within such limits 
(ìi. e. the local limits of such Magis- 
trate’s jurisdiction) a person who has no 
ostensible means of subsistence, or who 
cannot give a satisfactory account of him- 
self, such Magistrate may, in manner here- 
inafter provided, require, such person to 
show cause why he should not be ordered 
to execute a bond, with sureties, for his good 
behaviour for such period, not exceeding 
one year, as the Magistrate thinks fit to fix”. 
The provisions ofs. 109 (b)being disjunctive 
the accused was liable to have an order - 
passed against him under ss. 109 and 118 if 
the evidence disclosed that he had been 
brought within the terms of either branch 
of sub-s. 109 (b) and s. 118. From the evi- 
dence adduced before the Magistrate it 
appeared that nothing was known concern- 
ing the accused at Tatanagar; that previous- 
ly an order had been made against him 
under ss. 109 and 118, and that he had bfen 
convicted for an offence in connection with 
the sale of opium. Further it was stated 
that on several occasions he had béth arrést- 
ed under s. 54, Cr. P. C. but’in’eadh ‘dase the 
charge against him’ had béer” disinissed. 
He was also..sugpected by the ‘Police’ of 
pilfering from motor cars. On the morning 
when he was arrested, however; his cdndyct | 
„in Lindsay Street, appeared’ to; heinnocuous, 
“and his presence there.did not give rise, to 
suspicion, , Now, I amngb dispesed to placa 
restrictions upon the discretion ofa Mais. 
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e 
trate in administering s. 109, but the salu- 
tary provisions of this section areso stringent 
that it may be made an engine of oppression 
unless care is taken by Magistrates to pre- 
vent its abuse. The object of the section 
is “to enable Magistrates to take action 
against suspicious strangers lurking within 
their jurisdiction”:—Satish Chandra Sarkar 
v. Emperor (1). But merely to be penniless 
or out of workis not an offence. Many an 
honest man may find himself in either pre- 
dicament, and in a country where there are 
workless people but no work-houses, and 
casual labourers but no casual wards, if it 
were thé law that persons are exposed to pro- 
ceedings unders. 109 (b) merely because 
they cannot give a satisfactory account of 
the manner in which they are eking out a 
precarious existence, the Magistrates’ hands 
would be full indeed, and much, injustice 
might be done to innocent persons; see 
Sheikh Piru v, Emperor (2). In my opinion, 
however, thatis not the meaning or effect of 
` ss. 109 (b) and 118. As I construe the provi- 
sions of these sections ifa person is unable 
to prove the source of his livelihood he 
ought not to be ordered to execute a bond 
under ss. 109 and 118 unless there is reason- 
able ground for suspecting that he is sus- 
taining himself by some dishonest means, 
for: such an order can only be made where 
“it is necessary for keeping the peace or 
maintaining good behaviour.” Again, if 
proceedings under s. 109 (b) are taken 
against a person because he “cannot give a 
satisfactory account of himself’, in my 
opinion, the Magistrate would not be justi- 
fied in passing an order under s. 118, mere- 
ly because the accused is unable to prove 
that “he-spends his time or at leest his 
leisure hours in a satisfactory manner” [per 
Chamier, J., in Sharif Ahmad v. Emperor 
(3).| In such a case the prosecution 
must satisfy the Magistrate that suspicion 
that he is living dishonestly attaches to the 
awveused because of his failure to give a 
satisfactory explanation when called upon 
to account for his presence in the place 
where he is found; e. g., if he fails to account 
for being discovered in the company of 
persons living a dishonest or criminal life, 
or detected in some place where he has no 


J) 13 Ind. Cas. 918; 39 C. 456; 15 ©. L. J. 396; 16 
C. W. N. 489; 13 Cr. L. J. 161. 

(2) £6 Ind. Cas, 666; 410. L., J. 14; A.I R.1925 
Cal. 616; £6 Cr. L. J. £42, Ad 
of 12 Ind. Cas. 304; @ Cr. L. J. 536; BA. L J. 
yo 
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legal right to be. But the poor and the 
outcast and the old offender must some- 
where live and moveand have their being, . 
and, inmy opinion, theappellant who during 
the morning of 6th September 1925, was 
passing the timein Lindsay Street to all 
outward appearances innqcently and ina 
manner void of suspicion was ‘not brought 
within the ambit of ss. 109 (b) and 118 
merely because he was unable to prove that 
he was working forhisliving. If the order 
under appeal were upheld an old offender 
would be atthe mercy of the Police, for any 
ill-disposed Police Officer would be able to 
deprive him of personal freedom and pro- 
cure his return to Jail as his caprice or 
fancy moved him. For these reasons I am 
of opinion that the order passed upon the 
appellant in this case cannot be sustainad 
in law, and must be set aside. . The appel- 
lant will be released. - 
Mukerji, J.—I agree. 
S. 8. Appeal allowed. 


. OUDH CHIEF COURT. _ 
MISCELLANEOUS en No. 719 oF 
192 


- December 3, 1925. | 
Present:—Sir Louis Stuatt, Kr., Chief 


; Judge. 
Babu GANPAT SAHAI—APPLICANT 


versus . : 
‘Rat Bahadur Kunwar KOSHALENDRA. 


PRATAB SAH]—OprosiTE PARTY. 

Criminal Procedure Code (Act V of 1898), s. 526— 
Transfer of case—Judicial etiquette—Permiiting 
private persons to sit on dais—Receiving visits from 
parties, f 

Judicial Officers should be careful to avoid any 
opportunities of having improper imputations made 
against them. [p. 963, col. 1.] 

It is improper fora Judge or a Magistrate to offer 
a seat on the dais to a private gentleman during the 
hearing of a case. pe i 

A Magistrate should not receive visits from any of 
the pres who have cases pending in his Court. 
ibid. 
i Where a Magistrate trying a case has been guilty 
of indiscretions and the case has given rise to un- 
desirable controversy in the district in which it is 
being tried, it is desirable to remove the hearing of 
the case to some place outside the district. [ibid] | 

Dr. J? N. Mjsra, for Mr. Haider Husain, 
for the Applicant. h 

Mr. Naimullah, for the Opposite: Party. 

JUDGMENT.—After having seen the 


explanation of the learned Magistrate wha 


. o 
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has been trying the ¢dgé and of the other 
side 1 have arrived at the conclusion that 
it is advisable to transfer the hearing of 
this case. I do not wish to comment in any 
way severely upon the Magistrate who has 
been hearing the case but I think that he 
was ill-advised in many things that he has 
done. In the first place, although it does not 
appear that the Raja of Hasanpur has neces- 
sarily any connection with the case., I sug- 
gest to the learned Magistrate that it is in- 
advisable to offer aseat to the Raja of Hasan- 
pur or any, other gentleman on the dais while 
he is hearing cases. While I admit that it 
is unfortunately not unknown for Judges 
and Magistrates to invite their friends to 
come in and hear their cases and give 
them seats on the dais while they are so 
doing. 1 donot consider the practice one 
that should be encouraged, for a Court of 
Law is not a place of amusement. In the 
next place £ consider the Magistrate was 
ill-advised in receiving visits from the com- 
plainant and the defendant during the 
hearing of the proceedings. By so doing 
he latd himself open to an imputation which 
no doubt does not contain a grain of truth 
but which has nevertheless been made. 
Judicial Officers should be careful to avoid 
the opportunity of having such imputations 
made. I think it was exceedingly unfor- 
tunate thatthe Magistrate after the com- 
mencement of the case accepted a lift in 
the complainant's care and sat in it with 
the complainant’s brother. There can be 
no doubt as to the fact that much undesir- 
able cqntroversy has taken place in the 
District of Sultanpur over this case and I 
consider that it is to the advantage of 
everybody that the hearing should be re- 
moved outside the district. 
direct its transfer. I have just one or two 
remarks to make, From the examination of 
the record it appears that there has been 
a most unjustifiable waste of time on both 
sides, The prosecution has been conducted 
on absolutely wrong lines. It has gone out 
of its way to prove a great deal that it was 
not necessary for it to prove and the com- 
plainant was examined-in-chief at un- 
necessary length, Cross-examination was 
also unnecessarily long and the waste of 
time has been appaling. I transfer upon 
the following condition which t appli- 
cants Counsel accepts. There will be no 
recalling of the witnesses who have already 
been examined gnd cross-examined. Further 
Į trust the parties will show more intelli- 
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gence and reasonableness in the conduét of 
the case. It is scandalous that in a petty 
case of this nature, (it isa most petty case) 
the time of a responsible officer should be 
taken up for days and weeks in order to 
enable the parties toindulge their desire 
to get atone another to the full extent. I 
hope that these remarks will be noted and 
acted upon. I transfer the hearing of this 
case to the District of Fyzabad and leave 
it to the District Magistrate as to the Court 
of which Deputy : Magistrate it should be 
sent. I am told that possibly Mirza 
Mohammed Husain will at present have tine 
for hearing it, but I leave the matter en- 
tirely to the District Magistrate. The case 
is to proceed from the point whichit has 
reached. Iam given to understand that it 
should be completed in five working days. 
Z. K. ; Case transferred. < 


PATNA HIGH COURT. 
CriminaL Revision No. 255 or 1925, 
July 8, 1925. 
Present:—Justice Sir Jwala Prasad, KT., 
and Mr. Justice Macpherson. 
RAMCHANDRA MODAK— PETITIONER 


VETSUS 
HEMPEROR—Opprosite Parry. 

Criminal Procedure Code (Act V of 1898), ss. 256, 
539—-Penal Code (Act XLV of 1860), s. 19—Right of 
accused to cross-examine after charge—Hxpenses— 
Affidavit sworn before Magistrate—Use in High 
Court. 

Omission on the part of the Magistrate to comply 
with the provisions of s. 256, Cr. P. O., vitiates the 
trial. [p. 964, col. 1.] 

A statement by the Counsel of the accused after 
cross-examining the prosecution witnesses but before 
the framing of the charge that he no longer requires 
their attendance, does not take away the right of the 
accused to further cross-examination under s. 256, 
Cr. P. C., whith accrues only after the charge, is 
framed. ip. 964, col. 2.) 

Under s. 258, Or. P. C., an accused cannot be made 
to bear the costs of the prosecution witnesses sum- 
moned for further cross-examination. [p. 965, col. 1.] 

A Magistrate is a Judge only when he is exercising 
jurisdiction in a suit or ina proceeding. Therefore, 
an affidavit sworn before him in connection with a 
case when he has not the seisin of the case, cannot ba 
used in the High Court. [p. 865, col. 2.] 

Criminal revision from an order of the 
Judicial Commissioner, Ranchi, dated the 
14th April, 1925, affirming that of the 
Sub-Divisiofial Magistrate, Khunti, dated 
the 13th March 1925, * 
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witnesses. tl ‘on | ihe Ghatak, Pleader 
from Ranchi, appeared on behalf of the 
accused for the first time.and stated that 
he wished to cross-examine the prosecution 
witnesses after the charge was framed. 
The request was evidently made under * 
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Therefore, the irregularity committed by ` 
the Magistrate in not asking the accused 
to state if he wished to cross-examine 
seems to have been practically condoned, 
and the accused expressly stated that he 
wanted to avail himself of the provisions of 
8. 256 and to exercise hjs right to cross- 
examine the prosecution witnesges rafter 
the charge. 

The Magistrate as well as the learned 
Sessions Judge-refers to the statement of - 
the Pleader for the defence made on the 23rd 
of February before the charge was framed, 
stating that he did not any longer require 
the attendance of the prosecution witnesses, 
as showing that opportunity was “given to 
the accused-to cross-examine the witnesses 
under s. 256. This apparently is a miscon- 
ception, foron the 23rd of February the 
stage for applying s. 256 had not been 
reached. No charge was framed, and the 
cross-examination of the prosecution wit- 
nesses before the charge was under the pre- 
vious ss. 252 and 253. Therefore, the state- 

; ment of the Pleader of the defence made on 
‘the 23rd of February would not deprive 
fie accused of his right to further cross- 

amine the prosecution witnesses after the 

ee ofthe charge under s. 256 of the 
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of cross-examination, and consequently 
cl.-(2) of that section did not apply. The 
application ofthe accused made on the 24th 
of February and renewed on the 25th was 
an application under s.‘256 of the Code, 
and the Magistrate so treated it. | 

Therefore, the Magistrate's order under 
cl. (2) of s. 257 of the Code imposing a con- 
dition upon the accused to deposit costs 
for. the purpose of summoning, that is fo 
the purpose of re-calling the prosecut i 
witnesses, i is wrong and without Eia 
tion. 

If the order be taken to ath nd 
B. 256 as is contended for by the a 
Assistant Government nee if oe 
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judgment, such as arbitrators but arbitrators 

cån come within the term “Judge” only when 

- ‘dealing with a case on reference to their 

arbitration. I need not quote the illustra- 

tions which seem to support the aforesaid 

‘.. view, It would be sufficient to refer specifi- 
cally to cl. (d) which says: ` 

“A Magistratb exercising jurisdiction in 
respect of a chargeon which he has power 
only to commit for trial to an other Court 
is not a Judge.” ` 4 

No doubt, sucha Magistrate is empowered 
to give a definitive judgment in other cases 
which heis trying; still as he isnot em- 
powered to givea definitive judgment in 
the case in which he is only empowered to 
commithe is nota Judge for the purpose 

. of that case. . ` 

The Sub-Divisional Magistrate of Ranchi 
had not the seisin of the criminal case 
before us and he could not pronounce any 
judgment in respect of that case.- There- 
fore, he is not a Judge within the meaning 
of the term in s. 539 of the Code. 

A reference to s. 539A, cl. (2) will show 
that a Magistrate would not come within 
the meaning of the word “Judge” in s. 539. 
That clause says: 

“An affidavit to be used before any Court 
other than a High Court under this section 
may be sworn or affirmed in the manner 
prescribed in s. 539, or before any Magis- 
trate." : 

The “Magistrate” here is differentiated 
from the officers mentioned in s. 539 and, 
therefore, he cannot come under s. 539 and 
is not empowered to have an affidavit sworn 
before him. 

No doubt, under s. 139 of the C. P. O.a 
Magistrate is expressly empowered tore- 
ceive an affidavit. That has no application 
to the present case, inasmuch as we are 

> dealing with a criminal case tried by the 
Magistrate. 

There is no authority on all fours with 
the present casé and there seems to be a 
dearth of cases upon the point. There are 

only two cases [In re Iswar Chunder Guho 
(1) and Dinobundhu Nundy v. Hurrymutty 
Dassee (2) |. The latter case related to an 
affidavit in connection with a civil case and 
it was held that the affidavit was valid as 
coming under s. 139 which empowered a 
Magistrate to receive an affidavit and to 
administer an oath. This has no applica- 
tion tothe present case, The” other case 

Y 14 O. 6539 7 Ind, Deg (N. 8.) 433, 

(2) 80. W. N. 40, 
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did not relate toan affidavit to be used in 
the High Court and even then itwas held 
that a Deputy Magistrate had no power to 
administer an oath toa person making an 
affidavit. 

Therefore, the affidavit in this case ig 
nota valid one and cannot be used in this 
Court. . 

The rule of the Court is as laid down in 
Ch. IIT of the Patna High Court Rules, 
viz., f 
“The facts stated in every petition shall 
be verified either by the solemn affirmation 
of the petitioner or by an affidavit to be . 
annexed to the petition.” 

The application in the present case has 
not been properly sworn or affirmed, and 
the facts stated therein cannot, therefore, 
be used by the petitioner. Therefore, we 
cannot act upon the application in the 
present case as regards the facts stated 
therein. , 

We have, however, dealt with the case 
upon the order-sheet and the law on the 
subject, and consequently the irregularity 
in the affidavit does not affect the decision 
given by us. 

Macpherson, J.—I agree. 
proposed isa necessity in the circumstances, ` 
The mistaken application of s. 257 (2) by 
the Sub-Divisional Magistrate of Khunti 
practically amounted to non-compliance 
with the provisions of s. 256 which is of 
fundamental imporfance in the trialof an 
accused person. 

The Crown has, however, suggested that 
we should not interfere with the cohviction 
because the affidavit by which the applica- 
tion in revision is supported is not one 
contemplated by s. 539 of the Cr. P.-O. 
which sets out the Courts and persons be- 
fore whom affidavits to be used before a 
High Court may be sworn. The Sub-Divi- 
sional Magistrate of Ranchi before whom 
the affidavit supporting the petitioner's 
application was sworn is not one of the 
Courts or persons named in s. 539. He has 
not been appointed by the High Court 
either personally or ex-officio for the pur- 
pose of the section. Obviously, therefore, an 
affidavit to be used in the High Court can 
only be sworn before him if he is a Judge 
within the contemplation of the section, 
But it $s manifest from s. 19 of the Penal 
Code read with the illustrations thereto 
and s. 4 (2) of the Cr. P, ©. that a Magis- 
trate is not a Judge within the meaning of 
these Codes except in relatiun to a casg 


The order -. 


_ certain circumstances. 
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on his own file and these also only in 
The new s. 539A 
of the Cr. P. ©. also gives counten- 
ance to this view. The affidavit filed 
on behalf of petitioner is accordingly not 
one which can be used in the High Court 
and also is not one.such as is required 
under r. 3,Ch, HI of the Rules of the Patna 
High Court. But though the objection ‘is 
made out it is technical only and should 
‘not prevail at this stage even though it 
might have constituted good ground for 
refusal to issue a Rule when the defective 
application was lodged. The Rule has been 
heard out on the merits, also in the course 
of the hearing it has appeared that the 
facts stated in the petition, which is faultily 
verified, are matters of record and indeed 
they are not disputed on behalf of the 
Crown. Moreover, regard being had to the 
nature of the illegality in the trial and to 
the fact that the Magistrate had some 
ground for believing the petitioner to be 
eccentric, I should, if necessary, be dispos- 
ed to treat the case as one which has come 
to the knowledge of the High Court other- 
wise than on application wherein the Court 
‘should ofits own motion exercise its powers 
under s. 439 of the Cr. P. O. 


R. L. Order accordingly. 


BOMBAY HIGH COURT. 
ORIMINAL APPEAL No. 299 or 1925. 
November 26, 1925. ; 
Present:—Justice Sir Amberson Marten, KT., 
and Mr. Justice Madgavkar. 
EMPEROR-—-PRrOosROUTOR 
: versus 
ABASBHAI ABDULHUSSEIN AND OTRERS 
—ACCUSED. 
Bombay Prevention of Gambling Act (Bom. Act IV 


of 1887), ss. 4, 5, 6, ?—-Warrant of search, defective 
—Effect—Guilt, proof of, by other evidence— Joint 


-trial, legality of—Criminal Procedure Code (Act V 


of 1898), s. 4 (1) (f)—Cognizable offence, meaning of. 
A search warrant which gives wrong number of 


-the house to be searched and gives no other descrip- 


tion of it, isa defective one. [p. 968, col*1.] 
-~ Emperor v. Krishna Rutna Dalvi, 6 Bom. L. R. 52; 
T Or. L, J.5, and Emperor v, Jhunni, 2 Or. L. J. 243; 


JA. W. N. (1905) 105, referred to. 


Tf fhe search warrant is bad because of misdescrip- 
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tion of the house, no presumption can be madé that e 
the house -wheré the accused were found is a ®com- 
mon gaming house. [ibid.] A 

Emperor v. Jaffur Mahomed, 19 Ind. Cas. 204; 15 . 
Bom. L. R. 106; 14 Gr. L. J. 204; 37 B. 402, followed.” - . 

But thereis no authority for the proposition that 
because a search warrant is illegal whatever if found 
as a result of that search cannot be putin evidence, 
[p. 968, col. 2.] 

Emperor v. Allahdad Khan, 19 Ind. Cas.- 332; 35 A. 
358; 14 Cr. L. J. 236; 11 A. L. J. 242, referred to. 

Similarly the mere fact that presumption under 
s. 7, Bombay Prevention of Gambling Act, cannot be 
raised, does not prevent the prosecution from establish- 
ing by evidence in the ordinary way that on the facts 
proved the accused were guilty of the offences charged. 
[p. 968, col. 1.] ; ; 

The fact of a stranger going into a house eand 
obtaining abet on a horse race coupled with the 
betting books and slips found on Police search shortly 
afterwards necessitates the inference that the house is 
a common gaming house. [p. 968, col. 2.] 

The words “a Police Officer may arrest” in s. 4 (1) 
(f), Or. P. C., do not mean any and every officer, and 
ifthe law provides that in a particular offence a 
Police officer of particular grade may arrest without a 
warrant, the offence is still a cognizable one. [p. 969, 
col. 1. 

Gases Bien v. Deodar Singh, 27 O. 144 at p. 150; 
14 Ind. Dee. (x. s.) 95, followed. ; 

Emperor v. Fornad, 31 B. 438; 9 Bom. L. R. 695; 6 
Cr. L. J. 60, referred to. 

A joint trial of the accused where some are bein 
tried for an offence under s. 4 and others under s. 
of the Bombay Prevention of Gambling Act is not bad 
in law. [p. 970, col. 1] a 
- Criminal Appeal against an order of. 


acquittal passed by the City Magistrate, 
First Class at Poona. 


Mr. S. S. Patkar, Government Pleader, for 


the Crown. . 
Mr. W. B. Pradhan, for Accused Nos. 1 


‘and 2, 


JUDGMENT. 

Marten, J.—This is an appeal by 
Government from the decision of the First 
Class Magistrate of Poona acquitting the | 
three accused who were charged—as to 
accused No. 1 under s. 4 and as to accused 
Nos. 2 and 3 under s. 5 of the Bombay Pre- 
vention of Gambling Act—(IV of 1887). 
The learned Magistrate heard the case 
throughout, but upheld an objection taken 
by the accused that the search warrant, 
which purported to have been issued under 
s. 6 of the Act, was bad. He accordingly 
held that an unlawful procedure had been 
adopted in arresting the accused without 
complaint and withou{ warrant and that 
the case could not now be converted into a 
non-cognizable case and must be dismiss- 
ed. We are told by the learned Govêrn- 
ment Pleager that this last point was never 
argued at the trial but was fiyst taken by 
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e the Jearned Magistrate in the course of 
his judgment. 

The question of the legality of the 
warrant is in the nature of a preliminary 

‘objection and we agree with the learned 

Magistrate that the warrant was bad. The 
warrant referred only to “House No. 436, 
Peth Budhwar, Poona City”; . whereas the 
house actually ‘searched was not 486, but 
484. The learned Magistrate has himself 
inspected the locus in quo and we accept 
his findingon that point. There is no other 
‘description of the property as there .was 
in Emperor v. Krishna Rutna Dalvi (1) and 
Emperor v. Jhunni (2). So there is nothing 
else to identify’ the property. If there had 
been, we might have seen our way to re- 
ject the number 486 as falsa démonstratio, 
and to rely on the rést of the description 
as one might say in a conveyance. 

What then are the consequences which 
follow from the fact that the warrant was 
an illegal one, We agree with the deci- 
sion in Emperor v. Jaffur Mahomed (3) that 
if the warrant was bad then the presump- 
tion under s. 7 of the Act cannot be made. 
But itis important to observe that in the 
case just cited it was conceded by both 
sides that the validity of the conviction 
depended solely on whether that” presump- 
tion could be made. I refer in particular 
to what is said in the judgment of the 
Court at page 110.* In our opinion, in the 
present case, the mere fact that the pre- 
sumption under s. 7 cannot be raised does 
not prevent the prosecution from establish- 
ing by evidence in the ordinary way that 
on the facts proved the accused were guilty 
`of the offences charged. 

As regards the facts, we have two main 
branches of evidence, viz., first, the fact 
that Namdev was sent to make a bet in 
the house No, 484 and did so and got a 
betting slip from accused No. 1, and, 
secondly, what was foundin the house when 
it was raided by.the Police. The particu- 
lar» of the result of that search will be 
found in the Panchnama of February 28, 
1925. They included betting books with 
counter-foils and documents relating to 
horse racing. Further at this search, ac- 
cused Nos. 1,2 and 3 were found on the 
premises according to the evidence for the 
prosecution. i 

(b 6 Bom. L. R. 52; 1 Or. L. J. 5. 

(2) 2 Or. L. J. 243; A. W, N. (1905) 105. 


3) 19 Ind. Cas. 204; 15 Bom. L. R. 108: 14 Or. L. J. 
20%: 37 B. 402. . : 
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It is contended ‘for the accused that 
evidence of what was obtained at this 
illegal raid was inadmissible. In other 
words that if a search warrant is 
illegal, then what is found as a result 
of that search cannot be put in evidence . 
in a criminal case. That is a far reaching 
proposition for which no aujhority has been 
cited to us by Counsel for the accused. In 
our opinion, it is not well-founded, and we 
may refer to Emperor v. Allahdad Khan 
(4), where Sir Harry Griffin and Mr. Justice 
Chamier in effect decided exactly the con- 
trary. They say (page 360*):— 

“Tt is doubtful whether the case is one 
which comes under the provisions of s. 50 
of the Excise Act, and we would have some 
hesitation in holding that the search was 
legal. Whether the search was legal or 
not, we have, however, the evidence of the 
finding in the accused's house of a certain 
quantity of cocaine, which is an excisable 
article under the provisions of the Excise 
Act, for possession of which the accused 
had no license. On the facts found we are 
satisfied that the accused must have known 
that the cocaine had been unlawfully im- 
ported and that no duty had been paid on 
it.” 

In the present case, therefore, we think © 
that evidence is admissible against all the 
accused of what was found at the search. 
As alfeady pointed out, as regards accused | 
No. 1 there is in addjtion the evidence of 
the bet with Namdev, which is irrespective 
of the search by the Police. 

That being so, is thg evidence sufficient 
to prove that there was gaming in "a com- 
mon gaming house within the meaning of 
ss. 4and 5ofthe Gambling Act. Taking 
into consideration the fact that Namdev 
was a stranger and went into the house and 
obtained a bet on a horse race, coupled 
with the documentary evidence which was 
found when the Police searched the house 
very shortly afterwards, we think that the 
proper inference is that this was a common 
gaming house, and further that it was- 
carried on by accused No. 1 within the 
meaning of s.4, and that accused Nos, 2 
and 3 were persons found in it for the 
purposeof gaming within the meaning of 
8. 9. 


I will next deal with the technical ob- 
jection, which the learned Magistrate took 

(4) 19 Ind. Cas. 332; 35 A. 358; 14 Or. L J. 236; 11 
A. L. J. 442, 
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and which is really in the, nature of a 
preliminary objection. His view -is that as 
the warrant was illegal this was a non- 
cognizable case, and as the procedure 
actually followed was that of a cognizable 
case, the whole proceedings were bad and 
he could not begin de novo and treat the 
case as a non-cognizable case. 

The prosecution, however, contend that 
in any event this is a cognizable case 
because it is one in which the Police might 
arrest without warrant within the meaning 
. of s, 4 (1), sub-s. (f)of the Cr. P.O. It is 
argued that the. words “a Police Officer 
may arrest” do.not mean every or any 
Police Officer, and that provided one finds 
that by law a superior Police Officer may 
arrest without a warrant then the offence is 
a cognizable offence. It is further pointed 
out that the words in the definition are 
“may arrest’ and not “does arrest” and that 
consequently the test is not. whether in 
fact the arrest is effected but whether it 
may be effected. In other words the actual 
fact of arrest is irrelvant to the considera- 


tion whether a particular offence is a cogniz- 


able offence. 

It is pointed out ihat under s. 6 of the 
Gambling Act the Commissioner of Police 
and certain other persons have power to 
issue special warrants ofsearch and also of 
arrest, and that consequently what they 
may authorise by special warrant they may 
do personally. It is said, therefore, that 
this class of offence is one where the 
Police may arrest without a warrant because 
the syperior officer himself such as the 
Commissioner of Police may do so without 
a warrant. We have considered this 
argument and, in our opinion, it is well- 
founded. It is directly supported by 
a decision of the Calcutta High Court in 
Queen-Empress v. Deodhar Singh (5), which 
was a gambling case where it became 
material to consider whether the offence 
was a non-cognizable one. At page 150* the 
judgment says:— 

“Itis contended that the offence is a non- 
cognizable one within the meaning of el. (1) 
(n) of s. 4 of the Or. P. ©. < 


“Now, under the Gambling Act, it is not 
every Police Officer who can arrest without 
a warrant. It is only the District Superin- 
_ tendent of Police who can arrest or by 


warrant direct the arrest ofpersons gambl- ` 


(5) 27 C. 144 at p. 150; 14 Ind. Dec. (N. s.) 95. 
*Page of 27 O—[Ld.] 
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ingin ahouse. The District Superiwtend- 
ent being a Police Officer who may, under 
a law for the time being in force, viz., the 
Gambling Act, arrest without warrant, 


- we think that the requirements of cls(1) (F) 


of the above section are satisfied, and that 
the offence in question is, therefore, a 
‘cognizableoffence’, We cannot accept the 
contention that the words in that clause ‘a 
Police Officer’ mean ‘any and every’ Police 
Officer. It is sufficient ifthe Legislature 


. has limited the power of arrest to any 


particular class of Police Officers.’”. 

‘So too in Emperor v. Fernad (6), it*waa 
held by a Division Bench of this Court in. 
an Abkari case that as a First Class Magis- 
trate has, under s. 6 of the Act, power to 
give special warrants of arrest and search 
to certain Police Officers, the Legislature 
must be presumed to have intended that 
the Magistrate should have the authority to 
make the arrest and the search himself, if 
necessary. : : 

In the view then, which we take, it is not 
necessary to consider what would be the case 
if infact this offence was a non-cognizable 
one. That led to an interesting argument 
in the course of which Bhairab Chandra 
Barua v. Emperor (7) was cited to show 
that even ifthe offence was a non-cogniz- 
able one still on the facts the charge- 
sheet put before the learned Magistrate 
must be either a complaint within the 
meaning of s. 4 (1) (h) or else a report in 
writing; that in the former case the 
Magistrate can take cognizance of it asa 
complaint under s. 190 (1) (a) but that 
alternatively if the charge-sheet is looked 
upon as-a Police report and so within the 


. exception of the definition of a complaint 


mentioned ins,4(1) (h) then the Magis- 
trate can take cognizance under the al- 
ternative cl. in s. 190 (1) (b), viz., “upon a re- 
port in writing of such facts made by the 
Police Officer.” It was accordingly argued 
that one way or the other the Magistrate had 
power to try the case. d : 
The accused, on the other hand, on this 


-further point relied upon the decision in 


Chandri Bawooji v. Emperor (8) of Mr. Jus- 
tice Fawcett and myself which was a case 
under the Prevention of Prostitution Act. 
But as, in our opinions this present point 


(6) 31 B. 438; 9 Bom. L. R 695; 6 Or. L. J. 60.» 

OF 53 Ind. Cas. 698; 46 O. 807; 29 ©; L. J. 318; 83 C. 
W. N. 484; 200Cr. L. J. 794. 

(8) 85 Ind, Was. 57; 26 Bom. L. R.1225; A.L R, 
1925 Bom, 131; 26 Or, L. J441; 49 B. 912. 2 
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does not arise for decision in this particular 
case I think I need not further refer to the 
arguments on this branch of the case, 
interesting though they were for the Court 
to listén to. 

There are, however, two other points 
which I should mention which were taken 
on behalf of the àccused. It was said that 
Namdev's evidence was not admissible 
under s. 136 of the Indian Evidence Act 
because you must first prove that this was 
a common gaming house before you can 
let jn evidence as to any particular person 
having frequented it or made a bet 
there. That contention, in my opinion, 
is a wrong one. Namdev’s evidence is 
clearly admissible as part of the evidence 
of the Crown to show that this was a 
common gaming house. We are not to 
divide the case into water-tight compart- 
‘ments in the manner suggested by the 
‘learned Pleader for the accused. 

Lastly, it was said that this was a joint 
trial of different offences, namely, of accused 
No. 1 under s. 4 and of accused Nos. 2 and 
3 under s.5 and that accordingly it was 
bad. There again we think there is no 
substance in that contention, and that the 
past practice of this Court in hearing 
similar cases supports the view which we 
take in the present case. 

In the result, therefore, we allow this 
appeal and convict the accused of the 
charges brought againstthem. As regards 
the question of sentence that will be dealt 
with after my learned brother has given 
judgment, ` 

Madgavkar, J.—The facts of this 
case are hardly in dispute. The Police 
suspected a house in Poona city occupied 
by accused No. 1, Abashbhai Abdul Hussein, 
and actually numbering Municipal No, 484. 
Mr. Gumbleton, the Assistant Superintend- 
ent of Police, duly authorised under s. 6 
of the Bombay Act IV of 1887, on sworn 
infermation, issued a warrant under that 
section but in respect of house No. 486, 
as he thought it to be and sent the wit- 
ness Namdev to the house No. 484 on the 
morning of the search. He madé a bet 
and received a slip; the house No, 484 
was searched and three accused arrested and 
certain papers and books‘were found, All 
these together with the three accused were 
produced before the Magistrate and accus- 
ed No. 1 was charged undere s. 4 and 
accused Nos, 2 and 3 under %. 5 of the 
Bombay Act IV of 1887. Jt does not appear 


EMPBROR V. ABASBHAI ABDULHUSSEIN. 


‘that the offence 


‘cannot be cured. 
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that any objection to jurisdiction was 
taken until after the whole evidence was 


recorded. The Magistrate held that by | 


reason of the inacguracy in the warrant of 
the No. 486, whereas the real number was 
484, the whole proceedings were void ab 
initio,and, therefore, although he was satisfi- 
ed on the facts as to the guilt of the accus- 
ed, that they were entitled in law’ to an 
acquittal. Government appeals, 

We have, throughout this case, I think, 
been ‘to a certain extent in sympathy with 
the view of the Magistrate in so far as it- 
tends to preserve the sanctity of the house | 
ofa citizen inviolate and strictly to confine 


.the powers of the Police to search within 


the limits laid down by law and to extend 
them not an inch further. It is on this 
point that we have had the benefit of 
exhaustive arguments of law on both sides, 
and I, therefore, proceed shortly to state 
the reasons why I agree in the conclusion 
just formulated by my learned brother. 

Shortly put, it is argued for the Crown 
is cognizable, that the 
inaccuracy at the most prevents a prestfmp- 
tion unders.7 against the accused that the 
house was a common gaming house under 
s.7, but that the Magistrate had jurisdic- 
tion and thaton the rest of the evidence a ` 
conviction was necessary. 

For the accused it is argued, chiefly on 
the authority of Chandri Bawooji v. Empe- 
ror (8) that the warrant w&s illegal and 
there was no jurisdiction. 

It appears to me that from the inaccuracy ` 
of a warrant to the point of jurisdietion is 
a large step which must be strictly 
scrutinised. The Assistant Superintendent 
of Police who issued the warrant had ad- 
mittedly jurisdiction. The house intended 
to be searched was undoubtedly the house 
occupied by accused No.1, where accused 
Nos. 2and3 were found. But as there 
was no other description in the warrant be- 
yond this number, even on the view in 
Chandri Bawooji v. Emperor (8) this defect 
‘But this Court has 
held in Emperor v. Fernad (6) that a 
Magistrate can enter even without a war- 
rant; andin Emperor v. Jaur Mahomed (3) 
that a Police Officer duly authorised can 
also do so. It follows, I think, on the view 
in QueensEmpress v. Deodhar Singh (5) that 
the offence is % cognizable offence within 
the meaning of s. 4 (f) of the Cr. P. ©., rather 
than anon-cognizable offence under sub- 
clause (n) of that section. If so, the gage 
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falls under s. 190 (b) of the Code and the 
Magistrate had jurisdiction. 

No authority is shown for the proposition 
that the Magistrate had „no jurisdiction or 
thatthe evidence adduced was inadmissible 
by reason of the inaccuracy of the warrant. 
As was pointed out by Jenkins, O. J., in 
Barindra Kumar Ghose v. Emperor (9) 
defects’ in warrants do not make evi- 
dence inadmissible; and the question of 
the accused’s guilt is entirely different from 
the question of inaccuracies of the warrant. 
Emperor v. Ravalu Kesigadu (10). It appears 
to me that inthe present case, the ques- 
tion whether the offence was cognizable or 
non-cognizable is not of much importance 
as the Sub-Inspector who conducted the 


search was examined in this case, unlike- 


the Magistrate in the case of Emperor v. 
Fernad (6). Therefore, whether the case 
is treated as a non-cognizable offence 
and the report as a complaint ‘requiring 
the examination of the complainant under 
s. 190, cl. (1) (a) or as cognizable under s. 190 
cl. (1) (6) and not requiring such examination 
on the Sub-Inspector’s actual examination 
and the presence of the accused, the pro- 
cedure actually adopted is equally good in 
_ either case. 

It is pointed out by the learned Govern- 
ment Pleader that s. 529, cl. (e) of the Cr. 
P. C. cures defects in respect of s. 190 (1) 
cls. (a) and (b), unlike defects under cl. (e) 
which fall under s. 530, with which this 
case is not concerned. 

T would myself incline to the view formu- 
lated n Bhairab® Chandra Barua v. 
Emperor (7) that the report could, if neces- 
sary (though I think it was not necessary) 
have been treated in this case as a com- 
plaint. 

The result, ia my opinion, is that the only 
advantage derived in this particular case 

‘and on the facts by the accused by the 
misdescription of the number is that no 
presumption can be made under s. 7 of the 
Gambling Act that the house where the 
accused were found was a common gaming 
house. But on the other hand the evidence of 
- Namdev andthe books recording the bets, 
which are instruments of gaming Manilal 
Mangalji v. Emperor (11) with the absurd 
explanation of the accused No. 1 as to the 


. e 
(9) 7 Ind. Cas. 359: 37 ©. 467ab7 500; 140, W. N. 
1114; 11 Or. L. J, 453. 
(10) 26 M. 124; 1 Weir 630. 
(11) 31 Ind. Oas. 1003; 17 Bom. L. R. 1080; 16 Cr. Le 
J, 827; 40 B. 263, 
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betting books and slips found, suffice. ° To 

repeat the words of the learned Magistrate 
himself, “I have no doubt that on the facts 

a conviction could berecorded.’ I would, 
therefore, hold, without in any way hesir- 
ing to countenance such inaccuracies on 
the part of the Police, indeed while desir- 
ing to impress on the Police the need of 
absolute accuracy as far as their informa- 
tion permits, that the defect in the warrant 
in this particular case is not absolutely 
fatal. The Magistrate had jurisdiction to 
consider the case on the merits and to 
arrive at the conclusion of guilt which that 
evidence necessitates. On the civ remedy 
and the possiblecriminal remedy, if any, open 
to persons, whose houses the Police or any 


one else for that matter illegally enter or - l 


search, I express no opinion. 

For these reasons I agree that in this 
particular case the acquittal must be set 
aside, and, holding as I do that a joint trial 
was perfectly legal that all the three accused 
must be convicted under. the respective sec- 
tions charged against them. 

By the Court.— Under all the cireum- 
stances of this case and bearing in mind that 
the trial was as long ago as March 23, 1925, 
we think it will be sufficient to fine accused 
No. 1 Rs. 200 and in default a month's 
rigorous imprisonment. Accused Nos, 2 and 
3 we fine Rs, 20 each and in default seven 
days’ rigorous imprisonment. 

R, L, Order set aside. 


e] 


. LAHORE HIGH COURT. 
CRIMINAL REVISION PETITION No. 102 
oF 1926. 

March 12, 1926. 
Present:--Mr. Justice Broadway. 
PRITAM SINGH—ACCUSED —PETITIONER 

versus . 
Musammat BASANT KAUR— 


RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 488— 
Ill-treatment by husband—Wife's refusal to. live with 
her husband—Maintenance—Second marriage by “hus- 
band, whether valid excuse. 

Where a wife has been ill-éreated by her husband 
and turned out of the house, a refusal on her part 
to live with him does not disentitle her to main- 
tenance. [p. 973, col. 1.] e 

Mere second marriage on the part of husband doeg 
not justify firs, wife's refusal to live with him. But 
where a first wife has been turned out after continued 


ill-treatment,a half-hearted attempt to induce her to 
a 4 e 


. 
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Tone Wack before second marriage must be regarded 
merely an excuse for the contracting of a second 
marriage and she is not bound to go back to her hus- 
band, nor her refusal to do so will disentitle her to 
maintenance. [p. 973, col. 2. 

Empyor v. Waryam Singh, 25 Ind. Oas. 329; 12 P, 
R. 1914 Cr.; 245 P. L. R. 1914; 15 Cr. L. J. 577, re- 
ferred to. 

Oase reported by the Additional Sessions 
Judge, Amritsar? with his No. 46-M, dated 
the llth January 1926. 

FACTS.—The petitioner is a student of 
the Khalsa College Amritsar studying i in the 
Intermediate Class. The respondent is his 
first wife. The petitioner has been ordered 
by Pandit Siri Kishen, Magistrate, First 
Class, to Bay a maintenance allowance of 
Rs. 10 r. Įm. to respondent under s. 488, Or. 
P. ©. He files a revision application for 
` setting aside this order on the ground, that 
he has no property of his own and that he 
is quite willing to maintain his wife, pro- 
vided she lives with him. 


GROUNDS.—The petitioner is ‘a 
College student and is unable to maintain 
- himself. He owns no land in his own name 
and has got no property. His father is no 
doubt a man of some means, but so long 
as he is alive, it is impossible to say, that 
the petitioner ‘himself has sufficient means 
to maintain his wife. 

The petitioner had filed a suit for restitu- 
tion of conjugal rights against the respond- 

ent and it was after its institution, that the 
present suit for maintenance was lodged 
against the petitioner. That suit was dis- 
missed in default of the plaintiff's appear- 
ance and the petitioner has now applied for 
its restoration to file. The case is still 
pending. The petitioner has married an- 
other wife, and the judgment of the Trial 
Court shows, that the learned Magistrate 
was evidently inclined to pass an order for 
maintenance simply on the ground, that as 
the petitioner had married a second wife he 
must be presumed to have sufficient means 
to maintain both the wives. The petitioner 
on the other hand has produced not less 
than a dozen respectable Teas who 
allege that they convened a panchayat and 
took it, to the respondents, eau ROUSEL 
reqtesting him ton? sendu she gish Posala 


penning, iat t her, arte ian ten do yg 
He, Ww aa id he 
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ways anxious and even took earnest steps, 
to bring back his wife to his father’s house. 
It appears, therefore, that the respondent is 
herself to blame for not yielding to her 
husband’s lawful And reasonable request. 
The petitioner has further pointed out 
that the respondent had taken away orna- 
ments worth Rs. 2,000 with* her, and that 
those ornaments were never returned, to him, 
The learned Magistrate states in his judg- 
ment that the first point for determina- 
tion in this case is whether the husband 
having sufficient means, neglects to main- 
tain his wife. It is clear from the antece-. 
dents of the petitioner that he has not got 
sufficient means. The complaint for main- 
tenance was filed both against the petitioner 
and his father, but the learned Magistrate 
has rightly discharged - the father from 
liability. The facts of ‘this case appear 
to be on all fours with those of the case, 
reported as Emperor v. Waryam Singh (1). 
The real trouble in this case, is, that the 
respondent declines to live with the peti- . 
tioner, now that he has contracted a second 
marriage. But the husband is willing to 
maintain his wife, provided that she lives 
with him. He has expressly stated this 
in his written’ application. The learned 
Judges of the Chief Court had allowed ` 
the revision on these grounds, as discussed 
in the authority quoted above. The cruelty 
on the part of the husband is not estab- 
lished in this case» As the petitioner, 
at present has not got the sufficient meangg, 
it is impossible for him to maintajp, 
wife, who does not live with ails ên [ 
father’s house. The maintenance 
of Rs, 10 r. m. would, thereforey Coe 
galt Wi 
za expe 


hardship to this Jat boy, hav. 
a ing ats 
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apparently about 19 years of age. Musam- 
mat Basant Kaur was married to him be- 
` tween four and five years ago. She lived 
with him for a certainetime and then went 
back to her parents’ house. A short timeago 
Pritam Singh instituted a suit against -her 
for restitution, of conjugal rights. This suit, 
however,‘ was allowed to go by default. 
Musammat Basant Kaur after this filed an 
application under s. 488 of the Cr. P. C. 
asking for maintenance. This application 
was dealt with bya s. 30-Magistrate who 
accepted the allegations made by Musam- 
mat Basant Kaur to the effect that from 
the time of her marriage she was badly 
treated by her husband and that after 
about 18 months she had been beaten and 
turned out of his house by him. Further 
it appears that after the suit referred to 
above, had been dismissed in default Pritam 
Singh has married another wife. Taking 
all these circumstances into consideration 
the learned Magistrate came to the conclu- 
sion that Musammat. Basant Kaur was en- 
titled to maintenance and ordered Pritam 
Singh to pay her a maintenance allowance 
of Rs. 10 per mensem, Against that order 
Pritam Singh filed a petition for revision 
before the learned Additional Sessions 
Judge. The learned Additional Sessions 
Judge has sent up the case to this Court 
under s. 4380f the Cr. P. ©. apparently with 
a view to haying the order for maintenance 
set aside. In the order of reference he 
has pointed out that Pritam Singh is a 
student and is a man of no means depend- 
ent erftirely on his father. Further that on 
the evidence led by Pritam Singh it was 
evident that he was desirous of getting his 
wife to come back to him and in order to 
induce her to do so had called a panchayat 
and sent a deputation to Musammat Basant 
Kaur's father asking him to send his 
daughter to her husband and that it was 
on her refusal to come back that he 
married a second wife. Now the Magis- 
trate, after seeing the witnesses, came to 
the conclusion that their evidence was true 
that Musammat Basant Kaur had been 
turned out of the house by her husband. 
This matter the learned Additional Sessions 
Judge has not apparently considered and 
this matteris one of considerable importance 
in this case. If, as a matter of fact, Musam- 
mat Basant Kaur had been Illtreated by her 
husband and turned out of the house I 
do not think that-her refusal to live with 
him disentitles her to maintenance, The 
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learned Additional Sessions Judge appears 
to have been influenced véry greatly by the 
circumstance ‘that for Musammat Basant 
Kaur an additional reason has been urged 
viz., that herhusband had re-married. It has 
been held repeatedly that the marrying of 
a second wife would not justify a first wife 
to refuse to live with her husband and I 
need only refer to Ram Kaur v: Waryam 
Singh (1) in this connection. But when the 
first wife has been turned out after continu- 
ed ill treatment and a half-hearted attempt 
to induce her to come back is made, (euch 


-s is evidenced in this ‘case by the fact 


that the suit for restitution of conjugal 
rights was allowed to go by default) this 
attempt to induce the first wife to return, 
must, I think, be regarded as merely an . ex- 
cuse for the contracting of a second’ mar- 
riage, and, therefore, I am of opinion that 
Musammat Basant Kaur is not bound to 
come back to her husband and the fact 
that she had refused to do-so would not . 
disentitle her to maintenance. The learned 
Magistrate has found that Pritam Singh 
isa man of means and property. The learn- 
ed Additional Sessions Judge has taken a 
different view and has held that as Pritam 
Singh is still a student he must be depend- 
ent on his father, and, therefore, is not ina 
position to maintain his wife so long as she 
lives apart from him. The learned Addi- 
tional Sessions Judge’s view appears to be. 
based entirely on conjecture whereas that 
taken by the learned Magistrate is claimed 
to be based on evidence. If, as a matter of 
fact, Pritam Singh has no means at all 
Musammat Basant Kaur will be unable to 
recover her maintenance. 

In these circumstances, however, I-see no 
reason why the order of the Magistrate 


should be interfered with and I, therefore, 


dismiss the petition. 


R. L. Petition dismissed. 


CALCUTTA HIGH COURT. 
CriminaL Revision No, 785 or 1924 
November 18, 1924. 


- Present :—Justice Sir Babington Newbould, 


Kr., and Mr. Justice Mukerji. 
KASIM ALI—COMPLAINANT—PETITIONER 
š versus i 
BARADA KRIPA LABA AWD OTHERS 
—AcousED—@prosiTz ‘Panty. | , 
Criminal Procedure Code (Act V of 1898), se. 209 
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360—Imquiry into Sessions case—Rvidence, considera- 
tion of—Magistrate, duty of—Deposition of witness 


read over in presence of Pleader of accused, validity 
e 


It is the ‘duty’ of a Magistrate when enquiring into 
a Sessi case to consider whether the evidence is 
credible or nob, and though in case of doubt he may 
be justified in leaving it for the Jury to decide, when 
he is convinced that the evidence is false, it is his 
duty to discharge. e : 

Under s. 360, Or. P. O., if the accused is in attend- 
ance, the evidence must be read over in his presence; it 
is only when the accused appears by a Pleader that 
the reading over of the evidence in the presence of 
the accused’s Pleader amounts to a sufficient com- 
pliance with the provisions of the section. 


Rule against an order of the Sub-Divi- 
sional agistrate, Chittagong, dated the 
18th of July 1924. 

Mr. Camel and Babu Benoyendra Nath 
Palit, for the Petitioner. 

Mr. K.N. Chaudhuri and Babu Satindra 
Nath Mukerji, for the Opposite Party. 


JUDGMENT.—This Rule is directed 
against the order discharging two accused 
- persons unders. 209, Cr, P. C. We are asked 
to set aside that order and order either 
a commitment or further enquiry on the fol- 
lowing main grounds that the provisions 
of s. 360, Cr. P. O., were not followed by the 
Magistrate who held the enquiry, that a 
prima facie case against the accused has 
been made out and that the Magistrate has 


usurped the function of the Jury in deciding ` 


the credibility of the evidence of the wit- 
. nesses called for the prosecution. 
. As regards the first point we must hold 
that the provisions of s. 360, Cr. P. O., were 
not followed. It appears that the evidence 
was read over in the presence of the accused's 
Pleader but not in the presence of the ac- 
cused, It is clear from the wording of the 
section that if the accused is in attendance 
the evidence must be read over in his pre- 
sence, and it is only when the accused ap- 
pears by a Pleader that the reading over of 
the evidence in the presence of the accused's 
Pleader ib sufficient. -But we hold. that we 
shotild not be justified in ordering further 
` enquiry on account of this defect in the 
proceedings unless we thought that further 
enquiry was necessary in the interest of 
justice. 

After hearing the learned Counsel on 
behalf of the petitioner we are compelled to 
hold that the order passed by the Magistrate 
wag a proper one. It may be that some of 
the prosecution witnesses have been gained 
over. Whether this be so or wot the fact 
yemains that the evidence of witnesses who 
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implicated the accused who were on their 
trial is totally unworthy of credit. It is 
said that when there is evidence it is for 
the Jury and not for the Committing Magis- 
trate to decide whtther that evidence is 
worthy of credit. But it has been repeated- 
ly held that it is the duty of the Magistrate 
when enquiring into a Sessions case to con- 
sider whether the evidence is credible or 
not, and though in case of doubt hemay be 
justified in leaving it for the Jury to decide 
when he is convinced that the evidence is 
fals, it is his duty to discharge the accus- 
ed. In the present case we hold that the 
accused were rightly discharged.. 

We accordingly discharge this Rule. 

Z, K, | Rule discharged. 


a 


LAHORE HIGH COURT. 
CRIMINAL Revision No. 1284 or 1925., 
; March 13, 1926. 
Present:—Sir Shadi Lal, Kr., Chief Justice. 
MOHAMMAD QASAM— COMPLAINANT 
| VETSUS 
_ ANWAR KHAN—Accuszp. 

Criminal Procedure Code (Act V of 1898), s. 561-A 
— High Court's inherent power to prevent abuse of 
process of Court—Remarks by Appellate Court about 
Magistrate, expunging of. , e 

High Court has inherent powers to make such 
orders as may be necessary to prevent abuse of the 
process of any Court or otherwise to secure the ends 
of justice. But the power # expunge a portion of 
a judgment delivered by a competent Court is intend- 
ed for cases of exceptional circumstances and should 
be sparingly exercised. [p. 975, col. 2.] 

There is neither any precedent nor is this desirable 
that the High Court should, on the motion of a 
subordinate Magistrate, expunge remarks made by 
alower Appellate Court relating to the conduct of 
taal proceedings taken by the said Magistrate. 
10104. 

Case reported by the Sessions Judge, 
Attock at Campbellpur, with his No, 841-A. 
32 of 24th July 1925. 

FACTS.— On 19th June 1924 Moham- 
mad Qasam lodged a complaint against 
Anwar Khan that he had lenta cart to the 
accused which the latter had sold for Rs, 75 
and misappropriated the amount. The case 
was tried by Sardar Mohammad Nawaz 
Khan, Honorary Magistrate, Second Class, 
Kot Fateh Khan. 

The accused on conviction by Sardar Mu- 
hammad Nawaz Khan, Honorary Magistrate, 


Kot Fateh Khan, exercising the powers of 
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a: Magistrate of the Second Class in the 
Attock District, was sentenced by order 
dated 6th February, 1925, under s. 403 of the 
Indian Penal Code, to thsee months’ rigorous 
imprisonment and a fine of Rs. 100. 

The accused appealed against this order 
of conviction, The Additional District 
Magistrate, Bawa Kanshi Ram, accepted the 
appeal and acquitted the accused. 

GROUNDS.—For the reasons given by 
the Honorary Magistrate in his letter dated 
thé 9th March, 1925 and Mr. Garbett’s con- 
fidential letter No. 26-0, dated Ist May 
1925, Isubmit the records of the case, to- 
gether with the copiessent by the Honorary 
Magistrate, with the remark that I agree 
with them throughout and recommend that 
the following remarks made by Bawa 
Kanshi Ram in his judgment dated the 3rd 
March, 1925, may be expunged. 

The accused has three times applied fôr 
transfer of the case from the Court of the 
Honorary Magistrate who was alleged to be 

iased against him, 

Qa the third application for transfer I 
sent for the file of the case and issued an 
order and the Magistrate instead of send- 
ing the file hasconvicted the accused and 
the-order has been passed in his absence. 
When the accused has no confidence in the 
impartiality of the Court and apprehended 
that he may not have animpartial trial, the 
proper course for the Magistrate was not to 
try the case himself and submit it to the 
District Magistrate for transferring it to 
some other Court. , 

As ‘regards the confession the accused 
says, he never made it and that the Magis- 
trate by putting questions to him has filled 
up the gaps of the prosecution evidence. 
All these facts go to show that the appellant 
has been tried by a Magistrate in whose 
impartiality he had no confidence and the 
accused seems to have been prejudiced in 
the case. 

Sheikh Niaz Mohammad, for the Com- 
plainant. 

ORDER.—The accused Anwar Khan 
was convicted of an offence under s. 403, 
Indian Penal Code, by an Honorary Magis- 
trate of the Second Class, but on appeal the 

conviction was set aside by the Additional 
District Magistrate. The appellate judg- 
ment contains some observafions regarding 
the proceedings in the Court of the Trial 
Magistrate, and the latter has moved the 
High Court through the Sessions Judge to 
expunge those observations. 
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Magistrate, for expunging the remarks made 


by the Appellate Court relating to the 
conduct of judicial proceedings taken by 


“him is one of an extraordinary chafacter, 


and it would be very difficult for the Ap- 
pellate Courts to discharge their functions 
satisfactorily ifthe subordinate Magistrates 
were allowed to criticise their judgmentsand 
to apply for the expunction of observations 
contained therein, A Subordinate Magis- 
trate should not be too sensitive, and any 
attempt on his part tocriticise a judgment 
of the Appellate Court must be deprecated. 
Moreover, this Court burdened agit is with 
a large volume of judicial work cannot 
afford to waste time on applications made 
by subordinate Magistrates against their 
superior officers. Indeed, there is not 
precedent for entertaining an application 
of this character. It is true, that there 
have been a few instances in which remarks 
calculated to expose a witness or an accused 
person to a criminal prosecution have been 


‘deleted, and s. 561A of the Or. P. O. re- 


cognises the inherent power of the High 
Court to make such orders as may be 
necessary to prevent abuse of the process of 
any Court or otherwise to secure the ends 
of justice. But the power to expunge a 
portion of a judgment delivered by a 
competent Court, is intended for cases of 
exceptional circumstances and should be 
exercised very sparingly. I do not know 
of a single case, and certainly none has 
been cited before me in which this jurisdic- 
tion’ has been invoked by a subordinate 
Magistrate in connection with a judgment 
given on appeal by his superior judicial 
officer. 

The learned Vakil, who has appeared for 
the Honorary Magistrate, contends that there 
was no justification for the remarks objected 
to by his client, but it is unnecessary to 
enter upon a discussion of the matter. It is 
however, strange that Anwar Khan, who 
had been defending himself against the 
accusation brought against him and who 
had made no less than three applications 
impeaching the impartiality of the Hono- 
rary Magistrate, and asking fora trarisfer 


of the case to some other Court should | 


suddenly develép a repentant mood and 
plead guilty to the charge, and that after 
the conviction he should vehemently deny 
in the Appellate Court that he had ever 
entered the plea of guilty, It appears that 


the-Magistrate holds his Court, not at the 
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headquarters of the district or of the Tahsil, 
but at a place where no legal assistance is 
availabe, and it was for this’reason that the 
accused could not secure the services of a 
legal 

_ light upon what transpired at the time of 
the framing of the charge. 

Be that asit may, I decline to interfere 
with thejudgment of the Additional Dis- 
trict Magistrate and direct that the papers 
be returned to the Sessions Judge. 

R. L. ` Papers returned 


ce 


PATNA HIGH COURT. 
CRIMINAL APPEAL No. 158 or 1925. 
November 5, 1925. 
Present:—Justice Sir B. K; Mullick, KT., 
and Mr. Justice Kulwant Sahay. 
RAMSUNDER ISSER AND OTHERS— 
AccusED--APPELLANTS 

VETSUS : 
EMPEROR--RESPONDENT. 

Penal Code (Act XLV of 1860), ss. 34, 149, 486— 
‘Criminal Procedure’ Code (Act V of 1898), ss. 227, 
269 —Offences under s. 436 and s. 486 read with s. 149, 
identity of—Trial with Assessors of offence under 
s. 486 read with s. 149 when offence under s. 436 
triable by Jury—Alteration of charge by Sessions 
Te depriving accused of benefit of Jury—Lega- 
ity. . 
Sections 34 and 149 of the Penal Code create no 
distinct offences and are merely rules of evidence or 
of Common Law which fix liability upon joint 
wrong-doers. Therefore, where a charge is. altered 
from one under s. 436 to one under s. 436 read with 
8. 149, the trial still remains a trial under s. 436. 
And where a trial under s: 436 is triable with the 
aid of the Jury a trial under s. 436 read with s. 149 
with the aid ‘of assessors is without jurisdiction. 
[p. 978, col. 1.] 


It is open to a Sessions Judge to add an alternative - 


charge but it isnot a proper exercise of discretion to 
withdraw the charge which the Committing Magis- 
trate thought to be proved and put the accused under 
a disgdvantage by substituting another so that he 

“might. be deprived of the right of trial by Jury. 
[p. 978, col. 2.) 


Appeal against an order of the Sessions 
“Judge, Darbhanga, dated the 29th August 
1925. 

Messrs. Hasan, Imam, B. N. Mitler, G. N. 
-Mukerji and .D. Le Nandkeolyar, for the 
. Appellants. 

_Mr..H.L. Nandkeolyar, Assistant Govern- 
. ment Advocate, for the Crown. , 
l JUDGMENT. e 

Mullick, J.—Theappellants Ramsunder 

Isser and Jagdambi Isser are Brahmins and 
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the complainant Ramdhani goala is their 
tenant, The other appellants; Amrit Gope, 
‘Ali Hussain and Gopal Dusadh are the 
peons of Ramsunder and Jagdambi. The 
Maliks live in Mouza Kanaila within the 
jurisdiction of Dalsingsarai thana in the 
Darbhanga District. Between Kanaila and 
Ramdhani’s village Jawahirpur runs ,a Dis- 
trict Board road North and South. Ram- 
dhani andhis brother Ramsarup live toge- 
ther. His other brothers Ram Kishun and 
Ramdhari occupy separate houses in Jawa- 
hirpur.. Ramdhani had a hut consisting of 
two compartments with athatch roof and 


“ walls of mud; in the northern compart- 


ment slept Ramdhani and in the southern 
Ramsarup with their respective wives and 
children, In the northern compartment 
there were four kothis or receptacles for 
storing grain. In the southern compart- 
ment there were three such “kothis." At 
the time of the occurrence some cooking 
used to be done in both compartments. In 
another hut close by lived Ramdhani’s old 
mother Pabitriand ina shed neara pakar 
tree to the north east Ramdhani used to 
keep his buffaloes and cows. Ramdhani 
does not appear to have been a rich cul- 
tivator and had to take service and it ap- 
pears that solateas the 25th March, 1925 
he was being employed by Durga Prasad, 
the brother and co-sharer of the accused 
Ramsunder and Jagdambi ae a “molajim” 
and in that capacity swore an affidavit in 
the Court of the Munsifof Samastipur in 
proof of service of cegtain processes. He 
was a man evidently of better position 
than the ordinary cultivator and certainly 
of greater intelligence and this fact will 
have to be borne inmindin considering 
the prosecution evidence in the present 
case. 

Tt is said that on the llth April 1925 
Ramsunder and Jagdambi, who are not on 
good terms with Durga Prasad, sent the 
three peons Amrit, Ali Hussain and Gopal 
Dusadh to the house of Ramdhani, and 
demanded that he should come and do 
“begart” (work without wages) and help 
to dig out and uproot certain crops. Ram- 
dhani objectedand there is no evidence that 
either he or his brothers or any of the 
goala witnesses in this case had ever doné - 
begari Work for the landlord. The. peons 
thereupon satin front of-Ramdhani's house 
the whole day from about sun rise till sun- 
set. At the closeof fhe day Ramdhani's 
mother Pabitri- wanted to go out and fetch 
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some water for the children. Thereupon 
the accused Amrit Gope is said to have 
broken her pitcher and abused her. Ram- 
dhani attacked Amrit with Amrit’s own 
stick and gave him one or two strokes. 
The peon Gopal then wentoff to Kanaila 
and informed his masters and thereupon 
Ramsunder and Jagdambi came with a 
band af 20 ‘or 25°:men from Kamaila which 
is about a mile from Jawahirpur in order 
to- punish Ramdhani who had by then 
hidden himself inside his hut. As Ram- 
dhani would not come out Jagdambi and 
Ramsunder ordered their men to burn 
down the house. The accused Amrit then 
pulled out a match boxfrom his pocket and 
set fire to the roof of the northern com- 
partment. lt is alleged that though Ram- 
dhani and his three other brothers were 
then in the hut they did not try to stop 
Amrit and the roof was completely des- 
troyed. The month being April, when the 
hot winds blew the thatch did not take 
long to burn and the landlords then began 
running to the south. The three peons, 
however,ran towardsthe north and were 
caught by Ramdhani, with the help of his 
brothers and villagers. The fire was then 
put out; but in some miraculous fashion no 
injury was done except to the roof. It is 
said that the landlord’s people damaged 
one maund of jao and five seers of linseed 
of the total value of Rs. 3, but upon the 
evidence it isevery difficult to see at what 
stage of the riot this occurred. Ram- 
dhani’s explanation is that all his utensils 
had been removed aither before the land- 
lord arrived or while the house was burn- 
ing. . í 

The scene now shifts to the Dalsing- 
sarai thana which is about four miles from 
Kanaila. It is established by the evidence 
that between 4 and5 Pr. m. on that day 
Ramballabh Sahay, the Tahsildar of Jag- 
dambi, arrived at the Police Station and 
lodged an information to the effect that he 
had at about 1p. Įm. that day seized some 
buffaloes belonging to Ramdhani which 
were destroying some grass fields to the 


- west of Ramdhani's house in Mouza Jawa- 


hirpur. He explained thathe was himself 
coming with Amrit and Gopal from ‘the 
village of Mahesari close by where he had 
been to collect rent on behalf of his maater. 
He stated that upon the pean’s sefzing the 
buffaloes and proeeeding to take them to 
Kanajla Ramdhani and his neighbours 
turned: out in force and rescued the cattle 
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and carried off Amrit and Gopal as prison- 
ers. The writer Head Constable of Dal- 
singsarai arrived at Jawahirpur to investi- 
gate this chargé at about 8 r. m, He foun 
Ramdhani absent and no trace of it 
and Gopal; but Ramkishun, the éldest 
brother of Ramdhani, was at home and 
was arrested. í 

The next act commences with Police pro- 
ceedings on the following day at Sam- 
astipur which is about 12 miles from 
Jawahirpur. On the morning of the 12th 
April, at 10 a. m., Ramdhani appeared with 
his uncle Ramcharan at the Police Station 
with three prisoners, namely, Gopal, Amrit 
and Ali Hussain and lodged an information 
before the Sub-Inspector to the effect that 
the zemindar had at 4-45 p. m., the pre- 
vious day made an attack on his house 
and had caused his hut to beset on fire. 
His complaint substantially reproduced the 
story which has been narrated in the early 
portion of this judgment, 

The Sub-Inspector left Samastipur at 2-30 
P. M.and arrived at Jawahirpur between 5 
and 6. Afterdue investigation he came to 
the conclusion that Ramdhani’s case was 
wholly false. 

Further investigations were then made 
by another Sub-Inspector and also an In- 
spector ; but the Police were unanimous 
that Ramdhani’s complaint was not true 
and they declined to send up the accused 
for trial. The Sub-Divisional Magistrate, 
however, thought that there was a prima 
facie case and he directed a charge-sheet 
to be sent up against the five appellants 
and eventually he framed charges under 
s. 436, Indian Penal Code, and s. 436 read 
with s. 109, Indian Penal Code, against thé 
appellants and committed them for trial to 
the Court of Sessions. 1 s 

In the Sessions Court a curious proce- 
dure was adopted. The charge framed by 
the Sub-Divisional Magistrate upon the 
evidence recorded by him as regards the 
offence of arson and abetment of afon’ 
was dropped and a new charge of which 
there had been no mention in the. Com- 
mitting Magistrate’s Court was added at 
the suggestion of the Publie Prosecutor, 
namely, one under s. 149 read with s. 436, 
Indian Penal Code. The alteration had an 
important bearing upon the trial, for in 
the Darbhanga District certain offenges: 
including an offenee under s. 436 and 
specially emumerated in a notification 
published in the Official Gazette on the 
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e llth September, 1921 are triable by 
Jur. All other offences remain triable by 
Assessors. In the opinion of the learned 
Sessions Judge an offence under s. 149 read 
with s. 436 not being an offence under s. 436 
but “a separate offence the accused could 
not claim the right of trial by Jury. 
Therefore, the first question that arises 
is one of jurisdiction. Was the learned 
Judge right in holding that a trial for 
an offence under s. 149 read with s, 436 
and a trial for an offence under s. 436 are 
trials for different offences so that the 
notification does not apply. It may be 
cohtended that neither s. 34, Indian Penal 
Code, nor s. 149 create distinct offences and 
that they are merely rules- of evidence or 
of Common Law which fix liability upon 
joint wrong-doers. Cn ‘the other hand it 
may be argued that just as specific provision 
has been made for abetments, attempts and 
conspiracies and they are treated as sepa- 
rate offences, so also does s. 149 create a 
distinct and separate offence and that the 
_offence ofone who participated is not the 
same as that of him who set fire to 
the house. Some support for this view 
might at first sightseem to be furnished 
by the judgment of Lord Sumner in Ba- 


rendra Kumar Ghose v. I’mperor (i). Lord. 


Sumner there speaks of s. 149 cieating a 
specific offence and dealing with the punish- 
ment of that offence alone, but the learned 
Judge was there merely considering the 
difference between s. 34, 149 and s. 114 of 
the Penal Code and in particular whether 
any of these sections were redundant and 
how far they overlapped. He came to the 
conclusion that although ss. 34 and .149 
overlap they do not wholly cover the same 
field, and as regards s. 114 his opinion was 
that it wag evidentiary and not punitory. 
The observations of his Lordship do not 
affect the questions now before us, It is 
trues. 149 isan offence in respect of which 
there has, been participation. It prescribes 
a ngw set of conditionsto which the sec- 
tion shall become applicable but in the 
end the guilt of the person shall be the 
guilt attaching to the principal's crime. 
Now when: the notification of the lith 
September 1921 declares that the trial of 


(1) 85 Ind. Cas, 47; 6 P. L. T169; 29 CG. W. N. 151; 
A.I. R.1925 P.O. 1; (1925) M. W.N 66: LGA. 
c. Jl; 26 P. L. R 50; 27 Bom. L. k 148; 23 A. L. 

. 394; 41 C. L. J. 240; 48 M. L. J. 543; 10. W. N 


POL Pat, L. R. 10r; 52 0. 197; zo Cr. L. J, 431° 
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an offence under s. 436, must be by Jury 
and not by Assessors, the Assessors are 
incompetent to determine whether acertain 
set of facts constitute the offence. It fol- 
lows that the disapility continues where the 
inquiry is whether upon the additional set 
of facts widening the field of liability pre- 
scribed in s. 149 the accused has rendered 
himself punishable for the same offence. 
The trial remains a trial under s. 436, the | 
Court must always first determine whe- 
ther that offence has been committed by 
an individual and next whether s. 149 
makes the .participators responsible, and 
so it is with s. 34 also. The trial in the 
present case was a trial for the offence 
of arson and by no stretch of argument can 
I persuade myself that the object of the 
notification was that while Amrit Gope 
would have been triable by a Jury those 
who assisted in the prosecution of the 
common object of the unlawful assembly 
were triable by Assessors, whose opinion was 
less final on a question of fact than the 
verdict ofa Jury. 

We cannot tell on the facts beforg us 
for what reason the alteration of the charges 
was made. It was open to the learned 
Sessions Judge to add an alternative 
charge Lut I do not think that it was a 
proper exercise of discretion to withdraw 
the charge which the Committing Magis- 
trate thought to be proved and put the 
accused under a disadvantage by substitut- 
ing another so that hé might be deprived of 
the right of trial by Jury. 

In my opinion, therefore, the trial was 
held without jurisdictién and the qtestion 
is whether we should ordera re-trial. The 
answer to that question depends upon the 
evidence adduced, 

` * * K * * 

Kulwant Sahay, J.—I agree. 

R. L. Conviction set aside. 


LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 22 or 1925. 
May 7, 1925. 
Present:—Mr. Justice Broadway and 
` Mr. Justice Addison. 
PARTAP SINGH—ACCUSED-—-ÀPPELLANT . 
versus 
"EMPEROR— RESPONDENT. 
Evidence Act (1 of 1872), ss. 24, 80, 80, 114 ill. (b)— 
Criminal Procedure Code (Act V of 1898), ss. 164, 864 
583—Approver —Corroboration -Retracted confession, 
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Confession, admissibility of—Inducement, proof of— 
_ Record of confession—Warning that person confessing 
not bound to confess, absence of, effect of. 
A retracted confession may be used as evidence not 
< only against the person making it but also as against 
persons tried jointly with him for the same offence. 
The weight to be attached to s&ch a confession must, 
however, depend on the circumstances of each case. A 
retracted confession can, therefore, be used as 
corroboration of the statement of an approver both as 
against the person ‘making it and also as against his 
co-aceused. |p. 981, col. 1.3 

It is not possible fora Court to say that the making 
ofa confession appears to it have been caused by any 
inducement, threat or promise except upon evidence 
before it. The inference may be suggested by the 
confession itself or by the evidence of the prosecution 
or by the evidence adduced by the accused person or 
by the surrounding circumstances which the Court is 
always bound to take into consideration; but the 
conclusion cannot be reached on surmise or conjecture. 
[p. 981, col, 2.] : 

There is no rule of law which compels a Court to 
raise an inference of improper inducement from the 
mere fact that a confession is retracted. [ibid.] 

The provisions of s. 164 (3}, Cr. P. C., render it in- 
cumbent on a Magistrate who is called on to record a 
confession to explain to the person who isto make it 
that he is not bound to make a confession at all, and 
that if he does so, it may be used as evidence against 
him. Further the Magistrate should only record the 
confession, if upon examination of the person making 
it he has reason to believe that it will be made 
voluntarily, [p. 983, col. 2.] 

When a document which is tendered in evidence at 
a trial purporting to be a confession, is found to con- 
tain the memorandum required bys. 164 (3), Cr. P. 


C., a presumption arises under s. 80 of the Evidence “ 


- Act, that all the necessary formalities purporting to 
have been performed have in fact been performed, 
and the document isadmissible in evidence without 
further proof. Lf, however, the memorandum does not 
appear or is defegive, the document is inadmissible 
unless the defect can be cured by the examination of 
the Magistrate who recorded it under s. 533 of the Cr. 
P. 0. tp. 983, cols. 1 & 2]. 

Under s. 533, Cr. P. Oe, however, only a defect in 
form is turable.and not a defect in substance. If, as 
a matter of fact, the confession was duly recorded, that 
is to say, after the required warning had been given 
to the, accused, but the Magistrate has failed to 
embody that fact in the memorandum, such a defect 
would be curable. If the warning had not in fact 
been given, the statement could not be held to have 
been “duly made” and s. 533 would be inapplicable. 
{p. 984, col. 1.] 

A warning given to a person who is about to make 
a confession that any statement he might make might 
be used against him does not comply with the 
requirements of s. 164, Cr. P.-C. It must be explained 
to him that he is not bound to make a confession at 
all. Where it does not appear that such explanation 
was made to the person makinga confession, the 
confession is not admissible in evidence. A mere 
statement by the Magistrate who recorded the con- 
fession that he took all the precautions prescribed by 
the Codeis far too vague and general to enable the 
Court to hold that this important requirement was 
complied with. |p. $86, col. 1.] 


e 
Appeal from an order of the Sessions 


Judge, Jullundar, dated the 26th November’ 


1924. 
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Sardar Kesa Singh, for the Appellant. e 
Diwan Ram Lal, for Government Advocate 

for the Respondent. l 
JUDGMENT. —At about 9 A.M. on tlre 

9th November 1922, one Wazira, BAe AAR 

of Mouza Birk, arrived at the Police Mation 
at Phillaur in the Jullundur District, which 
is some 12 miles from Mauza Birk and there 
stated that he had been sent to report the 
death of one Gulzari son of Bhola Singh 
lambardar who had been shot during the. 
preceding night while sleeping in the’ 
veranduh of his baithak. No one was named 
as being suspected of the murder but it was 
stated that the deceased's father Bhola 
Singh with his grandsons Dalipa and Shibba 
aged 14 and 1l years respectively had been, 
sleeping in the same verandah and might’ 
know further particulars, The Police pro~, 
ceeded to the spot and made an investiga- 
tion which elicited the fact that there were. 
two factions in the village, one headed by’ 

Bhola Singh and the other by Waryam 

Singh also a lambardar. Nothing further 

was discovered and the crime remained. 

untraced. Bhola Singh offered a reward of: 

Rs. 4,000 for the discovery of his son's. 

assassins and asked that the C. I. D. might. 

take up the enquiry. A 
Early in 1924 Lela Buta Ram, Inspector 

of Police, 0. I. D., was investigating what is. 

described as the Supplementary Babbar- 

Akali Case under the supervision of Khan. 

Bahadur Sheikh Abdul Aziz, Superintend- 

ent of Police, C. I. D., and had been direct-' 

ed by that officer to,enquire about the! 
murder of Gulzari as well from the various | 
bad characters that were being dealt with. ` 

As a result he was told by an informer’ 

(whose name has been withheld) that Gulzari 

had been murdered by an hired assas-. 

sin with the assistance of a man from the. 

Lahore District. This information was con- 

veyed to Khan Bahadur Sheikh Abdul Aziz. 

who after consulting the Superintendent of, 

Police, Jullundur, re-opened tha enquiry’ 

into the crime. This was in March 1924 

and in that month as a result of the in- 

formation referred to above Waryam Singh: 

and Basanta were arrested, while “Partap . 

Singh, who was in Jail for another offence,: 

was examined and on the 7th April 1924, a ` 

revolver and cartridges were recoverd at his, 
indication, s : 


In the. course of the investigation (hat: 
followed Partap Singh, Bishan Singh, 
Waryam &ingh, Sundar Singh, Diwan. 
Singh, Jwala Singh, Basanta and Sara] ; 


980 . 
‘Din were arrested. The three last named 
were made approvers and the other five 
sent up for trial, Partap Singh and Bishan 
Singh charged with the actual commis- 
sion the murder under s. 302, Indian 
Penal Code, and the other three with abet- 
ment under s. 302/109, Indian Penal Code. 

The trial resulted in the acquittal of 
Diwan Singh and the conviction of the 
others.. Sundar Singh was sentenced to 
transportation for life, while sentence of 
death was passed on Waryam Singh, Bishan 
Singh and Partap Singh. Against their 
convictions and sentences they have pre- 
ferred separate appeals and the case is also 
before us under s. 374, Cr. P. C., qua the 
three who have been sentenced to death. 

It may be taken as established that there 
was ill-feeling between Bhola Singh and 
Waryam Singh who were supported by 
their respective friends and relatives. 

The story for the prosecution is that in 
July 1922, the house of Waryam Singh was 
burgled. Waryam Singh reported against 
the deceased QGulzari and the house of 
Bhola Singh was searched but without any 
result, Waryam Singh wanted Bhola 
Singh to take an oath as to his innocence 
but this Bhola Singh refused to do where- 


upon Waryam Singh determine to take ° 


revenge. ; 
After aconsultation between Jwala Singh, 
Sundar Singh, Warym Singh and Diwan 
Singh, the approver Basanta was approach- 
ed who introduced Partap Singh as a man 
who could be hired to kill Bhola Singh 
and the terms settled were that Partap 
Singh was to be paid Rs. 300 down and a 
further sum of Rs. 300 after the murder 
have been committed. Diwan Singh and 
Waryam Singh were to make the first pay- 
ment and Jwala Singh and Sundar Singh 
undertook responsibility for the final pay- 
ment. Partap Singh produced a revolver 
and asked for money with which to buy 
cartridges’ for it, Waryam Singh gave him 
Rs. 35 for that purpose out of which 
Partap Singh gave Basanta Rs. 5, Waryam 
Singh also giving him another Rs. 5 or 
‘Rs. 10. It was arranged that Partap Singh 
would return in four days’ time which he 
did, having in the interval procured the 
mecessary cartridges from P. W. No. 8 
Seraj-ud-din who had obtained them from 
Muhammad Niwaz, Naib Sheriff of Lahore. 
` Partap Singh had brought Bishan Singh 
to assist him and they and Jwala Singh 
joined Waryam Singheat his haveli, It was 
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ascertained that Bhola Singh was sleeping 
with other members of his family in the 
verandah of his hareli. Partap Singh was 
told that he could identify Bhola Singh ag 
he snored loudly. Partap Singh and Bishan 
Singh then jumped over the wall of Bhola 
Singh's courtyard but soon returned saying 
that therewere two men snoring loudly. They 
were told that they could kill either of the 
two, and that the agreed-on payment would 
be made whoever they killed. They went 
back accompanied by Jwala Singh, entered 
the courtyard and Partap Singh fired two 
shots at the head of one of the sleepers 
who turned out to be Gulzari and then 
escaped. 

This in brief is the statement of Jwala 
Singh approver and the conviction of the 
four appellants has been based on this evi- 
dence corroborated in the case of each of the 
appellant by confessions made by them and 
subsequently retracted. 

It has been urged by the learned Counsel 
who have appeared for the appellants :— 

(1) that a retracted confession cannot 
afford corroboration of an approver's tésti- 
mony either against the deponent or against 
his co-accused ; : 

(2) that the confessional statements 
differed inter se and from the approver's 
testimony. 

(8) that the confessions were inadmissible 
under s. 24 of the Evidence Act: and f 

(4) that as the provisions of 8s. 164 and-364 
Cr. P. O., had not been complied with, the 
confessions were inadmissible, and that the 
defect in them could net be, and had not 
been, cured under s. 533, Or. P. O., by the 
production of the Magistrates who had re- 
corded them. ba 

Dr. Nand Lal, who appeared for Sunder 
Singh, also urged that so far as the appel- 
lant was concerned, if he joined any con- 
spiracy to murder, it was to murder Bhola. 
Singh, and that as at the last moment and 
in his absence the agreement was varied 
by the assassins being told they could kill 
either ‘Bhola Singh or his son, the charge 
against him fell to the ground. It is not 
necessary to discuss this last contention as 
there can be no doubt that if he joined in 
the conspiracy as alleged he is clearly 
guilty. The first contention also need not. 
detain us. It was heldin Emperor v. Kehri 
(1) that a fetracted confession may be used 
as evidence not only against the person 

1) 29 A. 434; A, W. N. (1907) 140; 4 A. L. 0.310; 
on), 5.360, W. N. (1907) 140; 4 A. L. 9.810; 4, 
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making it, but as against persons tried 
jointly with the confessing accused for the 
It was further held that as 
against the person maling it a retractad 
confession may form the basis of a con- 
viction, even without any corroborative 
evidence. This pronouncement was endors- 
ed by, the’ Chief Court of the Punjab in 
Ataya v. Emperor (2) and again in Jawan v. 
Emperor (3), while it is clear that a retract- 
ed confession was held admissible in Karm 
Singh v. Emperor (4) cited by Dr. Nand 
Lal. It is clear, therefore, that from the 
point of view of legality alone the fact that 
a confession has been retracted is imma- 
terial. The weight tu be given to such 
confessions both as against the person mak- 
ing it and the persons being tried jointly 
with him is another question and must de- 
pend upon the circumstances of each case. 

The learned Counsel have taken us 
through the confessions in great detail with 
the result that there appears to be no 
reason to reject them on the ground that 
they do not agree in every detail either 
inter se or with the evidenée of the approver. 
Indeed the lengthy story told by each of 
the appellants indicates that there was no 
“tutoring” on the part of the Police in 
the case of any of the appellants, and the 
variations in detail afford strong evidence 
that each appellant gave his own account 
of what occurwed. There is thus no real 
substance in the second contention referred 
to above. 

The next contention was that the con- 
fessions were inadmissible under the _pro- 
visions of s. 24, Indian Evidence Act, inas- 


much as the surrounding circumstances 


led to the irresistible conclusion that they 


_ were one and all made under inducement. 


The latest pronouncement in regard to the 
provisions of s. 24, Indian Evidence Act, 
is to:be' found in Emperor v. Panchkari 


Dutt (5). 


Now there can be no doubt that a con- 
fession made as a result of “any induce- 
ment, threat or promise, proceeding from 
a person in authority” is inadmissible in 
evidence. In deciding.whether a retract- 
od confession is to be admitted in evidence, 


(2) 10 Ind. Oas. 857; 5 P. R. 1911 Or.; tg Cr. L.J. 
276; 91 P. L. R. 1911; 27 P. W. R. 11 C 
(3) 25 Ind. Gas. 634; 30 P. R. 1914 Or.; 284 P. L. R. 

1914; 50 P. W, R. 1914 Or.; 15 Or. L. J. 626. 
) 34 Ind. Cas. 642; 26 P.R. 1916 oe i P. W. R. 


4 
946 Or; 17 Or. L. J. 226; 153 P. L. R.1 


$ 


(5) 86 ‘Ind. Oas. 414; 52 O. 67; 39 C. w. K 300; A. I. 
"R.1925 Cal. 587: 26 Or, L. J, 782, - 
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it is doubtless: necessary to examine not 
only the statement made by the prisoner 
as to how he*came to make the confeš- 
sion but all the circumstances of thegcase. 
The duty of a Court in this respect is 
aptly stated in the following passage ap- 
pearing at pages 82* and 83* of the authority 
last cited :— 

“In scrutinising a case from the point 
of. view ofs. 24 of the Evidence Act, the 
Court will have to perform a three fold 
function, It will have, as a Court, to de- 
termine the sufficiency of the inducement, 
threat, or promise as affordin certain 
grounds : it will have again to clothe itself 
with the mentality of the accused to see 
whether the grounds would appear to the 
accused reasonable for a supposition that 
is mentioned in the section; lastly, it will 
have to judge as a Court, if the confession, 
appears to have been caused in conse- 
quence of the inducement, threat or pro- 
Itis indeed very difficult 
to lay down a hard and fast rule as to 
the sufficiency of the circumstances which 
would make the confession irrevelent under 
the provisions of this section.” 

The difficulty -referred to is a real one 
and has been recognised again and again 
by the various High Courts. It was so 
recognised in Emperor v. Diwan Kahar (6), 
acase cited by Dr. Nand Lal in which 
Ragho Laya v. Emperor (7) (also cited by 
Dr. Nand Lal) was considered and held to go . 
too far. Emperor v. Dewan Kahar (6) seems 
to strengthen the position taken up by Mr. . 
Ram Lal for the Crown for there if was 
held that “It is not possible for a Court to 
say that the making of a confession appears 
to it have been caused by any inducement, 
threat, or promise, except upon evidence, 
which is before it. The inference may be 
suggested by the confession itself, or by the 
evidence of the prosecution or by the evidence 
adduced by the accused person,r by the 
surrounding circumstances which the Gourt 
is always bound to take into consideration; 
but the conclusion cannot be reached on 
surmise or conjecturé.” It was further 
pointed out that there was no rule of Jaw 
which compels a Court to raise an inference 

of improper inducemené from the mere fact 
that a confession is retracted. Itis evident 
that the Court has to come to a finding, on 
this question after a full consideration of ° 


(6) 72 Ind. hs, ven, AP. L. T. 186; A. T. R. 1923 Pat. 
13; 24 Cr. L. J. 4 
(7) 40 Ind. Cas, "re: 18 Òr. L. 
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he evidence and the particular circum- 
' tances of each case. A 

Now, in the present case there are four 
pon pelong and it will be necessary to ex- 
‘amine, separately the circumstances in 
which each was made. Before.doing this, 
“however, it will ke as well to clear the ground 
by pointing out that the suggestion made 
` “by the Counsel for the appellants is that the 
“inducement” which led to these confessions 
being made was that the appellants were 
-given the impression that pardons would 
_ beetendered, and that thus there was a race 
to obtajn one. In this connection it is 
necessary: to ascertain the chronological 
‘order of the said confessions, and it will be 
‘as well to include here the first statements 
made by the approvers Jawala Singh and 
Basanta. 

The record shows that the confession of 
-Waryam Singh was recorded on the 4th 
‘April, 1924; of Basanta on the 5th April, 
1924; of Jawala Singh on the 9th April, 
1924; of Partab Singh on the 15th April 
1924 of ;Bishan Singh on the 18th April, 
‘1924, and of Sundar Singh on the 12th May, 
1924. While none of the appellants have 
named any person whose words or conduct 
led to the belief that a confession might 
lead to a pardon, P. W. No. 41, Khan 
Wajid Ali Khan, Inspector of Police, has 
definitely denied that there was any talk of 
giving anybody a pardon in the initial 
‘stages of this investigation. 

Waryam Singh had been arrested about 
the middle of March. His confession was 
‘recorded on the 4th April, 1924. When ex- 
amined by the Committing Magistrate on 
the 23rd August, 1924, he denied having 
made any statement. Atthe trial on the 
22nd November, 1924, he stated: “The first 
‘statement was made by me because I was 
ill-treated by the Police”, and then proceed- 
ed to- detail the tortures to which he had 
been subfected and produced some hair that 
he stated had been pulled out. The learn- 
ed Sessions Judge has dealt very fully with 
these allegations and has satisfactorily 
shown that they were without foundation. 
In the case of this appellant, therefore, the 
suggestion made by the learned Counsel 
that his confessiom had been induced by 
_ bome sort of hope of pardon held out to 

hing is wholly negatived by the ‘appellant 
` himself. There is thus no reasqn to think 
in his case that the confessiow was made 
under any imducement, threat or promise. 
__Partap Singh'g confession was recorded 
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on the 15th April, 1924. It is an exceeding- 
ly long and detailed one and contains more 
or less a history of his life. He was ex- 
amined on the 23rd August, 1924, by the 
Committing Magistrate when he stoutly 
denied having made any confession and 
accused the Magistrate of h¢ving copied out 
a statement prepared by the C.I.D. official 
to which he affixed his thumb impres- 
sion under threats from C. I. D. Police. At 
the trial on the 22nd November, 1924, he 
stated that he had been beaten and later 
promised a pardon by the Police, There 
is’ not a tittle of evidence to support either 
allegation and this belated attempt to at- 
tribute his confession to a promise of pardon 
on the part of some unnamed person is 
obviously due to a desire to furnish 
Counsel with some basis for an objection 
under s. 24 of the Evidence Act. 

Bishan Singh confessed on the 18th 
April, 1924. On the 23rd August 1924 
before the Committing Magistrate he denied 
having made any confession and accused 
the Magistrate of having made him affix his 
-thumb toa statement that had not been 
made. At the trial he stated that he had 
made the statement “at the instance of the 
Police” who had ill-treated bim very much 
and coneluded by saying “I was promised a 
pardon.” Here again this belated assertion 
is obviously made for the purpose of enabl- 
ing his Counsel to appeal to s. 24 of the 
Evidence Act. ; 

Finally, there is the confession of Sundar 
Singh recorded on the ł2th and 13th May, 
1924. The adjournment from the 12th to 
the 13th was due to the fact that soon after 
commencing his statement he told the Mag- 
istrate that “he had caught fever”. The 
evidence of P. W. No. 41 Khan Wajid Ali. 
Khan shows that Sundar Singh surrender- 
ed to the Police of his own accord on the 
12th May, 1924, and was put before the 
Magistrate on the same day. Before the 
Committing Magistrate he stated that he 
had made a statement—a shorter one under 
Police compulsion and at the trial he ad- 

-mitted having made the statement because 
he had been beaten by the Police. Having 
regard to the fact that he had only surren- 
dered to the Police on the 12th May, 1924, 
his allegation of having been beaten is 
clearly surde and he does not even pre- 
tend to have had any sort of inducement 
held out to him. 

After a careful consideration of the allega- 
tions made by the several appellants and of 
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the circumstances of the case, it is impos- 
sible to hold that it has been made to appear 
that the confessions were made as a result 
of any inducement, threat or promise and 
they are, therefore, admissible so far as 
8. 24 of the Evidence Act is concerned. 

The next contention was that inasmuch 
as. tha , provisions of ss. 
Cr. P. Ò., had not been observed by the 
Magistrate who recorded the confessions 
they were inadmissible in evidence and that 
the defects neither could be nor had been 
cured under s 533, Cr. P.O It will be con- 


venient here to refer to the relevant provi- - 


sions of the sections relied on :— 

Section 164 (2) requires that “confessions 
shall be recorded and signed in the manner 
provided in s. 364......... ” Section 364 pro- 
vides that when an accused person is ex- 
amined by a Magistrate “the whole of such 
examination including every question put 
to him and every answer given by him 
shall be recorded in full...... ~“ Section 164 
(3) deals specifically with confessions and 
is as follows:—“A Magistrate shall before 
recording any such confession explain to 
the person making it that he is not bound 
to make a confession and that if he does so 
it may be used as evidence against him and 
no Magistrate shall record any such con- 
fession unless upon questioning the person 
making it, he has-reason to believe that 
it was made veluntarjly, and, when he Ie- 
cords any confession he shallmakea memo- 
randum.at the foot ofsuch record to the fol- 
lowing effect:—‘I have explained to (name) 
that he is not bound to make a confession 
and that, if he does so, any confession he 
may make may be used as evidence against 
him, and I believe, that this confession was 
voluntarily made. lt was taken ‘in my 
presence and hearing, and was read over to 

‘the person making it and admitted by him 
to be correct, and it contains a full and true 
account of the statement made by him. 

: (Signed) <A. B. 
Magistrate’. 
If, when a document is tendered in evi- 
dence at a trial purporting to bea confes- 
sion of the accused, it is found to contain 
the memorandum required by s. 164 (3) 
above set out, a presumption arises under 
"s, 80 of the Evidence Act that all the neces- 
sary formalities purporting to fave en 
performed Lave in fact been performed, and 
the document is admissiblein evidence with- 
out further proof. If, however, the said memo- 
randum does not appear oris defective, the 
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document isinadmissible unless the defects 
canbe cured by theexamination of the Magis- 
trate who recortled it—such examination 
being provided for by s. 533, Or. P. C., apioa 
runs thus:—Section 533 (1) “TE any urt, 
before which a confession or other state- 
ment of an accused person recorded or 
purporting to’ be recorded under s. 164 or 
s. 3641 is tendered or has been received in 
evidence, finds that any of the provisions 
of either of such sections have not been 


complied with by the Magistrate recording ` 


the statements, it shall take evidence that 


such person duly made the statement re- ' 


corded; and notwithstanding any thing con- 
tained in the Indian Evidence Act, 1872, 
s 91. Such statement shall be admitted, if 
the error has not injured the accused as to 
his defence on the merits”. 

It is clear that the provisions of s. 164 
(3) render it incumbent on a Magistrate 
who is called on to record a confession to 
explain to the person who is to make it 
that he is not bound to make a confession 
at all, and that.if he does so, it may be used 
as evidence against him. Further the 
Magistrate should only record the confes- 
sion if upon examination of] the person 
making it he has reason to believe that it 
will bemade voluntarily. 

In the present case it has been wontéided 
that the provisions ofs. 164 (3) have not 
been complied with in the case of any of 
the confessions inasmuch as the memo- 
randum on each does not show thatthe ex- 
planation referred to above was made to the 
person concerned by the Magistrate. It has 
also been urged that the omission to make 
this explanation is fatal and cannot be cured 
by s. 533, Cr. P. C., and finally that the 
statements of the Magistrates do not in 
fact cure this. defect. The confessions of 
Waryam Singh and Bishan Singh were re- 
corded by Lala Shankar Das and those of 
Partap Singh and Sundar Singheby Nawab 
Ali Qureshi, both Magistrates ofthe First. 
Olass. The memorandum or certificate at 
the foot of each of these confessions is de- 
fective in that while it complies with the 
provisions of s. 164 (3) as it stood formerly, 
it does not comply with those of the present 
section, the explanatiog that is now requir- 
ed being absent in the case of each. The 


pe sumption reterred to in s. 80 of the - 


Indian Tvidence Act does not arise*and 
it has to Wg seen whether the defects can 
be cured as provided, for in s. 533, Cr. P. 0. 
Tu this connection reliance was placed on 
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Carid v. Emperor (8) and Rao v. Emperor (9) 
as well as certain decisions of other High 
F'ourts. As remarked in Sarkar on Evidence 
(2nd Edition), page 196, the decisions are not 
unaðimous as to whether a strict compliance 
with the provisions of s. 164 is imperative 
or whether all omissions to fulfil the require- 
ments of that *section are curable under 
s, 533. It may be laid down broadly that 
a defect in form is curable and a defect in 
substance isnot. If, asa matter of fact, the 
statement was duly recorded, that is to say, 
after the required explanation had been 
given, but the Magistrate had failed to 
embody*that fact in the certificate, such a 
defect would be curable. If the explana- 
tion had not in fact been made the state- 
ment could not be held to have been “duly 
made” and s. 533 could not be appealed to. 

“In Farid v. Emperor (8) (a case dealing 

with the provisions of s. 164 as it stood 
before the Amending Act) the Magistrate 
“who recorded the confession had failed to 
question the accused asto whether he was 
making it voluntarily. The memorandum 
written before the statement was recorded 
disclosed the fact, and the Magistrate when 
examined asa witness did notsay that he 
had questioned the accused on this point. 
Under s. 164 he was bound to do so, and 
as he had failed the statement had not 
been duly made. It will be seen, therefore, 
that the confession in that case was held 
- inadmissible because as a matter of fact it 
had not been made as required by law. 

In Raov. Emperor (9) the confession was 
rejected fora similar reason. The docu- 
mentitself was defective in that it did not 
contain the statement that the accused had 
been told that she was not bound to make 
a confession and the Magistrate, when exa- 
mined, did not state that he had made the 
necessary explanation to the accused, Here 
again, therefore, the confession had not, as 
a fact, been “duly made.” 


Kheman v. Emperor (10) was relied on 
by both sides but really supports Mr. Ram 
Lal’s contention. The certificate at the 
foot of the confession was defective and 
complied only with the provisions of s. 164 

before it was amended. The memorandum 


s . 
(8) 65 Ind. Oas. 613; 2 L. 325; 5P. W. R.1922 Or; 
FA L. J. 149; 4 U. P. L. R. (L.) 33; A. I, R. 1992 
Lah, 2 i 


. 237. 
(9) 88 Ind. Cas. 599; A. I. R. 1925 dah. 367; 26 Or. 
L. J. 1175; 7 L. L.-J. 170. 6 

(10) 88 Ind, Oas. 18; 61). 58; A. I. R. 1925 Lah. 315; 
46 Or. L. J. 1074, E 
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recorded at the head of the confession was 
referred to, as well asthe statement of the. 
Magistrate made in Court, and it was held | 
that when the séatement was made, the 
accused fully understood that he was not 
bound to make any confession unless he 
wished. The defect was thus held to have 
been cured the confession having, in fact, 
been duly made. . 

Bawa Singh v. Emperor (11) is tothe same 
effect. 

Mr. Ram Lal, however, went further and 
contended that the confessions of the ap- 
pellants could be proved by the Magistrates’ 
testimony even if the records of the said 
confessions were inadmissible, and that the 
records of the confessions could be used 
by the Magistrate inorder to refresh their 
memories. In support of this contention 
reference was made to Shere Singh v. Em- 
press (12) and Buta v. Empress (13). These 
authorities appear to bear out this conten- 
tien but having regard to the fact that in 
the present case neither of the Magistrates 
have attempted to give detailed evidence 
of what was actually stated to them there 
does not appear ‘any necessity to discuss 
the question from that point of view. 

Itremains now to examine the confession 
separately to ascertain if they have been 
“duly made.” That of Waryam Singh’ was 
recorded by Lala Shankar Das. The certi- 
fieate at the end is ag follows:— 

“T believe that this confession was volun- 
tarily made. It was taken in my presence 
and hearing and was rgad over to the person 
making it, and admitted by hin? to be 
correct. and it contains a full and true 
account of the statement made by him.” 

At the head of the confession appears the 
following: 

“Yaddasht tahqiqat. 

Waryam Singh mulzim ko hirasat Police 
se alathda karke aur hathkari utarwa 
kar samjhaya gaya aur hidayat ki gai ki 
jo biyan woh kare apni raza wa raghbat 
aur bila kisi jabr ke kare. Aur niz yeh. 
ke jo biyan woh hamare rubru bataur igbal 
karega woh uske barkhilaf istimal hoga. 
Hamne bar waqt tahrir iqbal us ko samjha 
dia hat ke ham Magistrate hain. Hamne 
apna itminan kar lia hai ke jo iqbal mulzim 
likhwaega woh apni raza wa raghbat air 
bila kist jabr ya waada najaiz ke likhwaega. 


(11) 89 Ind. Cas. 1026; A. I. R. 1925 Lah. 448; 7 L 
L. J. 250; 26Cr. L, J. 1458. 

(12) 21 P. R. 1881 Or. 

(13) 52 P. R. 1887, 
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Mulzim taslim karta hai ki uske sath na 
kisi qism ka waada kisi ne kia hai aur na hi 
us ko waada muafi diya gaya hai aur na us 
par kisi qism ka jabr ia iqbal ke liye istimal 
kia gaya hai.” 

The confessjon of Bishan Singh was re- 
corded by the same Magistrate. The certi- 
ficats at the end is as follows:— > 

“Certified that this confession was volun- 
tarily made. - It was taken in my presence 
and hearing and was read over and admit- 
ted correct. It containsa full and true ac- 
count of the statement made by him,” and 
at the head of the confession the following 
appears:— 

“Yaddasht tahgigat. 

Bishan Singh mulzim ko hirasat Police 
se alaihda karke aur hathkari utarwa 
kar apna itminan kar liya gaya hai ke 
jo iqbal yeh mulzim tahrir karawega woh 
apni marzi se aur bila kisi jabr wa ikrar 
ya waadah ke tahrir karawega aur niz 
yeh kebar waqt tahrir biyan yani iqbal 
uspar kisi qism ka jabr wa ikrar ya 
rob dab najaiz nahin hai. Usko samjhaya 
gaya hai ke yeh iqbal uske barkhilaf 
istimal hosakega aur niz yeh ke woh apna 
igbal Magistrate ke rubru karane laga hai.” 

In his statement the Magistrate merely 
supported what appears in the memorandum 

at the head and the certificate atthe end of 
each. From these it will appear that though 
each accuse@was told that any confession 
he might make might be used against him 
neither of them had it explained to him 
that he was not bqund to make any confes- 
sion at all. The circumstances, therefore, 
are not similar to those in Kheman v. Em- 
peror (10)and there isno ground for the 
belief that each of the two appellants, 
Waryam Singh and Bishan Singh was 
made to understand that he was not bound 
to make a confession unless he wished. It 
is obvious, therefore, that in the case of each 
of these persons the provisions of s. 164 
were in fact not complied with, and that 
their confessions are not admissible in evi- 


ence. 

Kban Sahib Sheikh Nawab Ali Qureshi 
recorded the confession of Partap Singh. 
It was recorded on two days, the 15th and 
16th April 1924. The following certificate 
appears at the end of each day's record:— 
_ “Certified that the abqve st&tement of 
Partap Singh] was made voluntarily, and it 
contains a full account of what he stated, 
and it was read over and admitted correct 
by him.” 
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At the head of the record of the 15th 
April, 1924, appears the following memo- 
randum:— ° 

“Yaddasht tahqigqat. 

Musammi Partap Singh mulzim kirana 
Police se alaihda kar ke aur uski hathkari 
utarwakar yeh samjhaya gaya ke jo iqbal 
woh hamare rubru bahdisiyat Magistrate 
karega woh uske khilaf istimal hosakega 
aur niz jo jo kuchh wohlikhwana chahta 
hat woh sahi sahi likhwa de. Qabal az tahrir 
biyan iqbal hamne apna itminan kar liya 
hai ke jo biyan mulzim karega woh bila kisi 
jabr wa ikrar ya dhokha ke hoga. Niz yeh 
ke bar waqt tahrir iqbal mulzim par kisi 
kism ki ro’b ya dab najaiz tari nahin tha.” 

While the following memorandum was 
made at the head of the statement recorded 
on the 16th April:— 


“Yad dasht tahqigat. 

Musammi Partap Singh ko hirasat Police 
se alaihda kar ke aur uski hathkari utarwa 
kar yeh samjhaya gaya ki jo igbal woh 
hamare rubru bahatsiyat Magistrate karega 
woh uske khilaf istimal ho sakega aur niz 
yeh ke jo kuchh woh likhwana chahta hai 
woh sahi sahi likhwa de. Qabal az tahrir 
iqbal, hamne apna itminan kar liya hai ke 
jo biyan mulzim karega woh bila jabr wa 
ikrah ya dhokha ke hoga. Niz yeh ke bar 
waqt tahrir iqbal mulzim par kisi qism ka 
rob dab najaiz nahin tha.” 

The same Magistrate recorded the con- 
fession of Sunder Singh and in his case 
also the statement was recorded on two 
days, viz.,the 12th and 13th of May 1994, 
The certificate at the end of each day's 
proceedings is:— 

I believe that confession was voluntarily 
made. It was taker in my presence and 
hearing and was read over to the per- 
son making it and admitted by him to be 
correct and it contains a full and true ac- 
count of the statement made by him. 

There isalsoa memorandum at thg head 
of each day’s proceedings—that on the 
12th being:— 


“Yad dasht tahqiqat. 

Sundar Singh ki hathkari utari, gai. 
Aur usko hirasat Police se azad kiya 
gaya.: Mulzim ko sagnjhadua gaya ki jo 
iqbal woh mere rubru bahaisiyat Magis- 
trate karega woh uske khilaf shahadat, men 
istimal ho sakega. Niz yeh ki matn ne 
tasalli ka% li haike mulzim biyan khud bila 
jabr-o-ikrah wa dkokha ke daraha hai aur 
yeh bhi itminan kar liya hai ke us par kisi 
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gism “ka. ro'b-o-dab najaiz bawaqt tahrir 
biyan na tha.” - 

And on the 13th:— . 

“Yad dasht tahgigat. 

MulXim- ko hirasat Police se azad kiya 
gaya aur uski hathkari utari gai. Mul- 
zim ko yeh bhi samjhaya gaya keh jo 
iqbal keh woh “mere rubru* bahaisiyat 


Magistrate karega woh uske khilaf shahadat - 


men istimal ho sakega. Niz bar waqt 
tahrir biyan main ne itminan kar liya hat 
keh mulzim par kisi qism ka rob o-dab najaiz 
na tha aur keh mulzim ne bayan khud bila 
jabr wa ikrah wa dhokha ke diya hat.” 

In his statement Sheikh Nawab Ali has 
endorsed the assertion made in the memo- 
randum and certificatesin the case of each 
of the appellants and has further stated that 
he “took all the precautions prescribed in 
the Cr. P. C., for recording the statements 
of the accused.” The memorandum at the 
head is in each case fuller than in the-cases 
of the other two appellants but here again 
the circumstances differ from those in 
Kheman v. Emperor (10). The records of 
the confession do not show that the appel- 
lants had it explained to them that they 
were not bound to make a confession unless 
they wished, and the Magistrate's statement 
does not contain any allegation that he did, 
in fact, explain this to them. . 

The assertion that he took all the pre- 
cautions prescribed by the Cr. P. C. is far 
too vague to enable it tobe heldthat this 
important requirement was indeed carried 
out. ` That the records of confession do not 
conform to the requirements ofs. 164, Cr. 
‘P. C., is apparent. 

We are thus constrained to hold that 
these confessions were also inadmissible. 
There is thus no corroboration of the ap- 
prover's evidence and we must, therefore, 
accept the appeals and setting aside the 
conviction and: sentences direct that the 
appellantssbe released forthwith. 

Z. &. Appeals accepted. 


. PATNA HIGH COURT. 
CRIMINAL Reviston Oase No. 82 or 1925. 
May ,l4, 1925. 
Present:—Justice Sir B. K. Mullick, Kr., and 

Mr. Justice Ross. A 
° SITARAM DAS—PETITIONER 
versus a 
EMPEROR—OpPProsıTE PARTY. 
Police Act (V of 18615 ss. 30, 32—Procession— 


SITARAM DAS Y. EMPEROR. ` 
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Application for license—License not issued—Proces- - 
sion taken out—Ojfence—Police, powers of, to control 
processions. 

Section 30 of the Police Act gives the Police power 
to control processions, bet the Police have no power 
to forbid the issue of a procession altogether. The 
power to control does not include the power to forbid. 
|p. 987, col. 1.) 

Under s. 30 of the Police Act, a sperson intending 
to.take out a procession must make an application in 
time to the Police for a license. If the license is 
issued he is bound to obey the conditions entered in 
the license, whether it is delivered to him or not. lf 
no license is issued, he is free to‘take out the proces- 
sion and is bound only to see that the general law is 
not broken. In the latter case the fact that the pro- 
cession is taken out in the absence ofa license does 
not amount to an offence under s. 32 of the Police 
Act. [p. 987, col. 2.] 


Criminal revision from a decision of - 
the Sessions Judge, Bhagalpur, dated the 
19th December 1924, modifying that of 
the Deputy Magistrate, Bhagalpur, dated 
the 25th October 1924. 

Mr. S. N. Sahay, for the Petitioner. 

The Assistant Government Advocate, for 
the Opposite Party. 


JUDGMENT. e 

Mullick, J.—The petitioner has been 
fined a sum of Rs. 5 for committing an 
offence under s. 32 of the General Police 
(Act V of 1861.) 

It appears that in August 1923 the 
Superintendent of Police of Bhagalpur, act- 
ing under s. 30 of the General Police Act 
(Act V-of 1861), issued a general notice on 
the residents of certain quarters in the 
town of Bhagalpur requiring -that all 
pérsons directing or promoting processions 
should apply to him fora license. Gn the 
2lst August 1924 the petitioner applied for 
a license to take out a religious procession. — 
On the same day a license was prepared 
and signed by the Deputy Superintendent 
of Police, but on the back of it an endorse- 
ment was made iby a Police Officer named 
Mr, Hare to the following effect : 

“The petitioner must certify on the ap- 
plication that he understands the provisions 
under which the pass is issued. ‘This | 
license will not be issued until this is 
done.” 

The petitioner never came for his license 
nor was it sent to him; but the petitioner 
on the 23rd August took out his procession, 
No disturbance took place and in fact the” 
local SubeInspegtor, having learnt that the 
procession would issue, deputed certain 
Police Ojficers to accompany it. 

The Deputy Magistrate, who tried the 
case, sentenced the petitioner to a fine of 
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Rs. 75 ; but on appeal the Sessions Judge 
reduced it to Rs. 5 holding that the offence 
was technical. a 
In my opinion the petitioner has com- 
mitted no offence at all, Section 30 of the 
Police Act gives the Police power to control 
processions. Ih order that this power may 
be exercised, the Act in certain circuni- 
stances authorises the Police to require 
persons to apply .for licenses. The object 
of this is that adequate arrangements for 
control may be made in time. Clause (3) of 
8. 30 gives the Police power to define the 
conditions on which a procession shall be 
_ permitted to take place. If any of these 
conditions are broken, the offence is punish- 
able under s. 32. Similarly if there is a 
failure’ to apply for license, there is a viola- 
tion of an order issued under s. 30 and, 
therefore, an offence punishable under 
s. 32. But so far as I can see the Police have 


no power to forbid the issue of a procession.’ 


The power to control does not include the 
power to forbid. 
ection 30 does not prescrible how the 
conditions of a license are to be made 
known to the applicant ; but it isimplied, I 
think, that the application shall be made in 
sufficient time to permit of the conditions 
being communicated to the applicant. 
Ordinarily a day would be fixed by the 
Police for the applicant's. appearance to 
take the license or ¢rrangements would be 
made by him for its delivery to him orto his 
agent. Ifthe applicant chooses to take 
out his processich after applying for his 
license and without waiting to acquaint him- 
self with the conditions he does so at hisown 
` risk provided the license has been issued. In 
the Act the word “issue” has not been 
defined ; but I take it that it signifies that 
if the District Superintendent or Assistant 
District Superintendent of Police signs the 
license and delivers it to some one with 
directions that it shall in due course be 


delivered to the applicant the license has. 


` ‘been issued within the meaning of s. 30. In 
the present case if Mr. Hare intended that 
the issuing should not be complete till the 
license was actually delivered to the appli- 
cant in person, then the position is that 
ethe petitioner applied in time but did 
not wait for the issue of the license. In 
that case also it cannot bes@id-that the peti- 
tioner has disobeyed any order passed under 
s. 30. Section 30 required him to make an 
application in time and he made it, As I 
understand the law he was, therefore, free to 
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take out his procession on, the 23rd August 
whether the license had by then been issued 
or not. Ifthe license had been issued, he 
was bound to obey the conditions whether 
it had been delivered or not; if 6n the 
other hand it had not been issued he was 
bound only to see that thẹ general law was 
not broken. The power of control and 
dispersal given to the Police by the Act 
was sufficient to secure the public safety. 

The learned Counsel for the petitioner 
has also brought to our notice that the 
general notification in this case was issued, 
so long ago as August 1923 and ifis urged 
that s. 30 of the Act does not contemplate . 
that prohibitory orders of this nature should. 
remain in force for such long periods. 
There is no restriction in the section itself; 
but it is obvious that some revision of the 
term is from time to time indicated with 
reference to local conditions. 

The result is that the conviction and the 
sentence are set aside and it is directed 
that the fine, if paid, be refunded. 

Ross, J.—I agree. 


Z. K: Conviction set aside. 


ALLAHABAD HIGH COURT. 
URIMINAL Revision No. 26 oF 1926, 
March 2, 1926. ; 
Present:—Mr. Justice Daniels. 

Lala HUB LAL—ACCUSED—APPLICANT 
Versus 
EMPEROR—Opposira Parry, 

Practice—Same person Collector and District Magis- 
trate—Appeal meant for Collector addressed to him as 
District Magistrate—A mendment -Criminal Procedure 
Code (Act V of 1898), s. 476B—Court sanctioning pro- 
secution instead of lodging complaint— Error—Revision. 

If an appeal which lies to the Collector of a District 
is presented to the District Magistrate who is also the 
Collector, it should be returned for sulastituting the 
word “Collector” for the word ‘Magistrate.”. Jp. 988, 
col. Lj 

Bur if the appeal is not returned for the amendment 
and the Collector treating the defect inform as a mere 
clerical error deals with it, the orders passed by him 
will not be invalid. [ibid.] 2 

If a Court purporting to act under s. 476B, Cr. P. 
C., sanctions the prosecution and directs the case 
being sent to a Magistrate hawing jurisdiction, it should 
be deemed to have made the complaint as required by 
the section. The High Court as a Court of revision 
has power to correct the erroneous form of such erders. 
Lp. 988, col. 8.) mM 

Criminał revision from an order of the 
Sessions Judge, Mainpuri, dated the 19th 


December 1925, R 
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J 

Mr. K. N. Laghate, for the Applicant. 

The Assistant Government Advocate, for 
the Crown. S 

JUDGMENT. —This is an application 
in revision of an order of the Collector of 
Etawah directing. the prosecution of the 
applicant Lala Hub Lal for offences under 
ss. 193, 209 and 210, Indian Penal Code, in 
respect of two applications dated 28th July 


-1924 and 30th October 1924 which were for 


the execution of an alleged distraint decree. 
I have first of all two legal objections: to 
consider. The applications were made to 


' the Tahsildar asan Assistant Collector of the 


- and Collector, 
. the appeal lay to him in his character as 


Second Class. He refused to order the pro- 
secution of the applicant. An appeal was 
then made to the District Magistrate. The 
same officer was both District Magistrate 
He held, and rightly, that 


Collector and notin his character as Dis- 
trict Magistrate. He considered, however, 
that the defective form of the application 
was no bar to his directing a prosecution in 
his character of Collector. The applicant 
treating this as an order passed by the 
Collector as an original Court and not an 
Appellate Court filed an appeal against it 
to the District Judge. The District Judge 
rejected the appeal on the ground that 
this was a revenue matter in which the 
appeal lay to the Commissioner. If the 
order was passed by the Collector as an 
original Court it would be a question of 
some difficulty to whom the appeal lay. 
Under s. 195 (3) (b), Cr. P. ©., the Collector 
is deemed to be subordinate either to the 
Civil or the Revenue Court according to the 
nature of the proceeding. Proceedings 
under s, 142 come under group (A) of the 
Fourth Schedule of the Tenancy Act. Where 
the value is under Rs. 100, as was the case 
here, they are triable only by an Assistant 
Collector of the Second Class and the appeal 
lies to tle Collector, no further appeal 
being allowed. The matter has, therefore, 
to be determined by the first paragraph of 
sub-s. (3) and the Collector would be sub- 
ordinate to the Court to which appeals or- 
dingrily lie from his Court which would, in 
my opinion, lie before the Court of the Com- 
missioner. It appears to me, however, that 
in this case the Collector really passed the 
order in the capacity of an Appellate Court. 
He might have required the appellant to 
amend his appeal by correcting’ the word 
“Magistrate”. into the word “Collector”. 
Instead of doing this he treated the mistake 
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as a mere verbal or clerical error and dealt 
with the case on the footing that he was the 
Collector and that the appeal had been 
preferred to him tough he had been des- 
cribed by a wrong title. In this view no 
further appeal lay from his order. 

The second legal ground is that the Col- 
lector professes to give sanction to the pro- 
secution of Hub Lal, whereas under the 
Cr, P. C., as now amended he should have 
made a complaint against Hub Lal ‘under 
the provisions of s. 476. The Collector 
seems to have realised that he was acting 
under s. 476, for immediately after the 
words “sanction the prosecution” he adds 
a direction sending the case to the Sub- 
Divisional Magistrate for trial. As a Court 
of revision the High Court has power to 
correct the erroneous form of the Collector's 
order, and in the exercise of that power 1 
alter the words “sanction the prosecution 
of Hub Lal” in the Magistrate's order to 
oe words ‘‘make a complaint against Hub- 

al”. 

On the merits I find no sufficient ground 
for interfering with the Collector’s finding 
that there was a prima facie case for Hub 
Lal's prosecution. I, therefore, correct the 
Collector’s order as directed above, but in 
other respect dismiss the application. 

F. Q. Application partiy dismissed. 


PDE S ba 


PATNA HIGH COURT. 
CRIMINAL Reviston No. 641 or 1924, 
November 13, 1924. 
Present:—Mr. Justice Admi and 
Justice Sir John Bucknill, Kr. 
GUHI MIAN AND aNnoragR—ACCUSED 
——PETITIONERS 


VETSUS 
EMPEROR—Oppostrs PARTY, 

Criminal Procedure Code (Act V of 1898), s. 162— 
Witness asked whether he made particular statement 
to Police—Police officer, whether can be asked by pro- 
secution as to whether statement was in fact made. 

Under s. 162 of the Cr. P. O. statements made to 
the Police by witnesses can be used by the defence 
only for the purpose of contradicting the prosecution 
witnessts. Where, however, a witness has been askede 
by the defegce whether he had made a particular 
statement to the Ielice and the Sub-Inspector of 
Police has also been asked whether the witness did 
make the particular statement to him, but neither 
the witness nor the Sub-Inspector are asked as to tha 
statement the witness made to the Sub-Inspector, there 
is nothing to prevent the prosecution from asking the 
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Sub-Inspector whether in fact the witness had made 

hat statement to him. In asking such a question 
there is no use of the statement recorded by the Police 
during ‘their investigation, the witness or the Sub- 
Inspector is merely asked a question as to a certain 
fact. [p. 990, col. 2; p. 991, col.1.] 


Criminal revision from an order of the 
Sessions Judge, Monghyr, dated the 3rd 
September 1924, affirming that of the 
Deputy Magistrate, Monghyr, dated the 
22nd December 1923. 


Mr. C. M. Agarwala, for the Petitioners. 


The Government Advocate, for the Crown. - 


: JUDGMENT. 

Adami, J.—This case comes before the 
Court in its revisional jurisdiction. Guhi 
has been found guilty under ss. 457, 380 
and 332 of the Indian Penal Code and 
sentenced to one year’s rigorous imprison- 
ment under s8. 
rigorous imprisonment under s. 332, the 
sentences running consecutively ; Nazir has 
been convicted under ss. 457 and 380 read 
with s. 79, and under s. 380 read with s. 75, 
he has been sentenced to two years’ 
rigorous imprisonment; Miro has been 
sentenced to One year’s rigorous imprison- 
ment under s. 380. : 

‘The prosecution case was to the effect 
.that-on the night of the 14 of August 

last two constables were on duty at 3-30 
A. M. near the Purab Sarai Railway Station. 
They saw six men coming along with 
bundlesand bemgsuspicious theychallenged 
them. The men began to walk away rapidly 
and then the constables turned their lanterns 
towardg them and one of the constables 
recognised the three petitioners and another 
man and suspected them. The constables 
gave chase and constable Jasoda arrested 
Miro’ with property on him and Baldeo 
arrested a man called Panchoo. Miro 
threw his bundle at Jasoda and upset him 
on thé railway line, while Guhi attacked 
Beldeo with a sindhkathi. The constables 
then raised a cry and the people of the 
neighbourhood came but were prevented 
from joining in the chase by the railway 
gate which was closed. The thieves ran 
away, leaving some property which the 
constables took to the Police Station where 
they made a report at 4 o'clock in the 
morning. It happened that that same night 
there had beeu a theft in the house of a 
Pleader called Bindeswari Brasad. When 
the Police Officers at the Police Station 
were examining the property recovered 
from the men who had run away, they 
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found a visiting card of Bindeswari Babu 
in the pockets of a coat, so the Sub-Inspéc- 
tor went to Bjndeswari Babu and asked 
him whether there had been any theft at 
his house. Bindeswari said that they had 
been, his house had been broken into and’ 
his property taken away. A First Informa- 
tion was draivn up and on the statements 
of the constables as to the names of the men 
they hadseen, the petitioners in this case 
were arrested and put upon their trial with 
the result that they were convicted and 
sentenced by the Deputy Magistrate as I 
have stated above. ji 
In his judgment the learnede Deputy 
Magistrate stated that he believed the con- 
stables and on the basis of their statements, 
as also because a coat which had been found 
in the petitioner Guhi’s house where it was 
searched fitted Bindeswari Babu, convicted 
the petitioners. He mentioned in his judg- 
ment that some of the witnesses had given 
evidence favourable to the defence and 
quite contradictory to the statements made 
by them before the Police. Appeals were 
made to the learned Sessions Judge against 
the convictions, and after hearing the 
arguments, the learned Sessions J udge 
decided that it was necessary to call for 
additional evidence to clear up some points. 
It seems that two of the prosecution 
witnesses Nos. 4and 5 had in their deposi- 
tions stated that it was not the constables 
who gave out the names of the petitioners 
at the time of the occurrence but that the 
Head Constable, Ali Buksh, had comeup and 
had suggested to the constables the names 
they should give out. Itmay be mentioned 
that while the defence did not deny that 
there had been a theft in the house of Babu 
Bindeswari Prasad or that the constables 
had met certain persons carrying bundles 
at 3-30 a.m. and had sought to arrest 
these persons, they emphatically denied 
that they were the persons whom the 


constables had seen and sought to arresg. 


According to the defence, the Head Con- 
stable atthe Police Station had a brother 
with whom the petitioners had quarrelled, 
and the defence suggested that, when: the 


‘Head Constable came up and heard from 


the constables that certain men had escap- 
ed, he suggested to the ¢onstables that they 
should say that the petitioners were the - 
men who had escaped. The prosecutfon . 
witnesses Nos. 4 and 5 as well as prosecu- 

tion witness No. 17 supported this defence - 
story by stating that M was thé Head Con-. 
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stable who had given out the names of the 
men who had been seen. 

eln his first judgment the learned Ses- 
sions Judge says: 

“ TXo of the prosecution witnesses P. Ws. 
Nos. 4 and 5 have been declared hostile by 
the prosecution and have been cross-ex- 
amined as regards certain alleged discre- 
pancies between their present statements 
and their previous statements made. tothe 


Sub-Inspector with reference to whether. 


the appellants were first named by the 
constable or by the Head Constable. How- 
syet P. W. No. 6 the Sub-Inspector has 
not been asked whether or not they made 
these statements, This is a defect which 
should be removed, Also I find that P. W. 
No. 17 has made a statement in Court in 
cross-examination as regards the jamadar 
having mentioned the names of the thieves 
to the constables. This witness has not 
been declared hostile and has not been 
cross-examined by the prosecution on this 
point. In my opinion it is necessary to 
determine whether this witness made this 
statement to the Sub-Inspector or whether 
it is a subsequent addition to his evidence. 


Thus he should be examined further on. 


this point by the lower Court and his 
statements tothe Sub-Inspector should be 
proved in so far as they are admissible in 
evidence. I find from the Police diary that 
this witness Mangal Mahton has made two 
statements to the Sub-Inspector. He should 
be examined by the Court as regards both 
these statements so far as they are admis- 
sible. Also the Sub-Inspector should be 
examined to prove these statements to the 
same extent. I, therefore, remand this case 
to the lower Court in order that P. W. No. 4 
Bulaki Mahton, P. W. No. 5 Gopal Turha, 
P. W. No. 6 the Sub-Inspector Chedam 
Tewari and P. W. No. 17 Mangal Mahton 
may be further examined on these points. 
This’ evidence: must be taken in the pre- 
sencg of the accused persons who must he 
given the opportunity of cross-examining 
these witnesses further and of producing 
such further rebutting evidence as may be 
necessary.” 

Then the learned Sessions Judge 
remarked that there were two points on 


which he wished to*have he Magistrate’s © 


-report. One was the point, whether a coat 
whieh had been said in the judgment to 
- have fitted Bindeswari Prasad was tried on 
him in Court or not; and the ¢econd was 
jhe point of three coaés which were shown 
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to Bindeswari Babu's dhoby who was the 
owner of two of them. 

The case was remanded to the Deputy 
Magistrate who took evidence and submit- 
ted itto the Sessiens Judge who thereupon 
proceeded to pass judgment in the case. 
The learned Sessions Judge has pointed 
out that some of the evidenge of the Sub- 
Inspector taken after remand was not in 
accordance with the provisions of s. 162 of 
the Or. P. ©., and so certain portions of 
the statement of Mangal Mahton which had 
been proved after remand by the Sub- 
Inspector are inadmissible. The learned 
Sessions Judge held that the fact that the 
witness did not mention to the Police 
certain statements made by him in Court 
is admissible under the present law. The 
Sessions Judge discarded the evidence of 
the witnesses Nos. 4,5 and 17 as being. 
unreliable and upheld the convictions of ` 
the petitioners on the evidence of the two 
constables and a third witness prosecution ` 
witness No, 3. 

Mr. Agarwala who appears for the peti- 
tioners contends that the conviction gan- . 
not be -upheld inasmuch as the remand by 
the Sessions Judge was not aremand con- ` 
templated by the law and also that parts 
of the evidence taken on remand are not 
admissible. , | 

He refers us-to s. 162 of the Cr. P. C., 
and argues that under the present law the 
Court could not allow questiogs to be put by 
the prosecution as to the statements made to . 
the Police. Now it is quite true that under 
s. 162 statements madg to the Police by ' 
witness can only be used by the defence 
for the purpose, of contradicting the pro- 
secution witnesses; but in this case it is 
quite clear that after a witness had made - 
some statement before the Deputy Magistrate | 
he was asked if he had made that state- 
ment to ‘the Police, and thereafter when | 
the Sub-Inspector was examined he was | 
asked whether the witness had made that 
statement to him. Neither the witness nor | 
the Sub-Inspector were asked what state- 
ments they made and nó statement was 
introduced into the evidence as having been : 
made by the witness before the Sub-In- ' 
spector. I agree with the learned Govern- | 
ment Advocate that the provisions of s. 162 | 
do not prevent the prosecution, after ‘ae 
witness has man a statement, asking him . 
simply whether he made that statement to 
the Police, or when a witness has made.a 
statement in his evidence from asking the ; 
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Sub-Inspector whether in fact the witness 
had made that statement to him. In doing 
this there isno use of the statements 
recorded by the Police during their in- 
vestigation ; the witne&ses or the Sub-In- 
opector are merely asked as to a certain 
fact. 
nothing wrong in the questions which were 
put to the witnesses or the Sub-Inspector. 

There is no doubt that it was open to 
the Court under s. 428 to call for additional 
evidence. Mr. Agarwala argues that the 
section is not intended for the purpose of 
curing bad evidence or enabling the pro- 
secution to makeup for carelessness dur- 
ing the trial. The intention of the section 
is thatthe Court should be enabled to do 
justice, and in this case I think the learned 
Sessions Judge was justified. He has 
rightly discarded the evidence which the 
Deputy Magistrate had allowed to enter 
into the record on remand and has ruled it 
to be inadmissible. 


Mr, Agarwala also argues-that though 
under s. 428 the Session Judge may call 
for additional evidence, he is not 
enabled- by that section to call for a report 
. from the Magistrate as to what happened 
in Court. This contention is quite true, 
but in the present case the result of the 
report was allin favour of the petitioners 
and on the basis of that report the Sessions 
Judge refused to give any weight to the 
evidence as to the finding of the coat in 
the house ofthe- petitioner Guhi. Fur- 
thermore it is to be remarked that no 
protest was lodged" either in the Court of 
the Sessions Judge orin the Court of the 
Deputy Magistrate against the order of 
remand. The defence in fact took advan- 
tage of the orderin producing five further 
defence witnesses, I do not think that: at 
this stage, under the circumstances, they 
are entitled to come forward and object to 
the remand as a whole. 

As the casecomés to us on revision, it is 
not fit forus to look into the facts, and the 
points I have mentioned are the only 
points which have been urged before us. 


The Courts below have both found as 
a fact that the constables recognised the 
petitioners and have believed a third wit- 
ness; they have disbelieved both the story 
of enmity on the part of the Head Constable 
and the story of his having prompted the 
constables as to the persons whom they 
were to name, 
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I, therefore, think that there was“ 
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On these findings as to the points ef law 
there is no reason to interfere in the case, 
and the appligation must be rejected, e 

Bucknill, J.—I agree. 

Ze Ke Application rejfcted. 





LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 68 of 1926. 
March 13, 1926, so 
Present:—Mr. Justice Addison. 
BARKAT ALI--ACCUSED—ÅPPELLANT 
VETSUS 
GHULAM HUSSAIN— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 476~~ 
Sessions Judge, whether competent to take action when 
evidence given before his predecessor—Sessions Court, 
whether permanent Court. 

There is a permanent Court of District and Sessions 
Judge with successive incumbents in office of the 
Judge. Therefore,a Sessions Judge can take action 
under s. 476, Or. P. G., even where the alleged false 
evidence was given before his predecessor. 

Emperor v. Dauli, 2 Ind. Cas, 812; 6 P. R. 1909 Cr. 
12 P. W. R. 1909 Cr.; 104 P. L. R. 1909; 10 Grn L. J. - 
158, Begu Singh v. Emperor, 34 CO. 551; 50. L. J. 508; 
ll C. W. N. 568; 5 Cr. L. J. 398; 2 M. L. T. 298 and 
Kartik Ram Bhakat v. Emperor, 35 C. 114; 7 Cr. L. 
J. 134, dissented from ' 

Phina Singh v. Empress, 25 P. R. 1889 Cr., referred to, 

Khan Muhammad v, Emperor, 71 Ind. Cas. 596; 4 L. 
58; 24 Cr. L. J. 180; A. I. R.1924 Leah. 101 and Shaik h 
Bahadur v. Shaikh Eradatullah Mallick, 6 Ind. Cas. 
801; 37 C. 642; 14 O. W. N. 799; 12 ©. L., J. 45; 11 Cr. 
L. J. 407, followed. 


Oriminal appeal from an order of the Dis- 
trict Judge, Gujranwala, dated the 19th 
November 1925. 

Mr. M. A. K, Janjua, for the Appellant. 

JUDGMENT.—This is an appeal 
under s. 476B, Cr. P. CO. One Ghulam 
Hussain applied before Rai Bahadur Lala 
Ganga Ram Soni, District Judge of 
Gujranwala, for the transfer of a case 
between him and one Barkat Ali.. An 
affidavit was filed by Ghulam Husain mak- 
ing certain allegations. Barkat Ali later 
moved the District Judge to take action 
under s. 476 of the Cr, P. C. and to prosecute 
Ghulam Hussain under s. 193, Indian Penal 
Code, as regards the allegations made’ by 
him in the affidavit. Rai Bahadur Lala 
Ganga Ram Soni, issued notice as regards 
this application but Ghulam Hussain failed . 
to appear. In the meantime he was trens- 
ferred and was succeeded by Rai Bahadur 
Lala Rangielal as District Judge. He has 
dismissed the application to*take action 
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under’s. 476, Cr. P. ©. upon the ground 
that only his predecessor could take such 
action. He followed Emperog v. Dauli (1). 

It is clear, however, that Emperor v. Dault 
(1) wad dissented from in Khan Muhammad 

.v. Emperor (2). That was a case very like 
the present. In it one Sessions Judge took 
action under s. 476, Cr. P. O., the alleged 
false evidence having been given before his 
predecessor, It was held that he had power 
to do so. There is no distinction between 
a Sessions Judge and a District Judge. In 
fact the Court is that of the District and 
Sessions Judge. 

I would also refer to Phina Singh v. 
Empress (3). It was held init that there is 
no Court of a Magistrate of the First Class as 
a“permanent Court with a perpetual succes- 
sion of Judges”, but the following words 
occur in the body of the judgment and they 

apply to this case:— 

' “Tt is no doubt true of a High Court, of a 
Court of Session, and of a permanent 
Court, such as the Court of a Cantonment 
Magistrate, and possibly of the Court of 
a District Magistrate that there is but une 
Court with successive incumbents in the 
Office of Judge.” 

It is clear, therefore, that there is a perma- 
nent Court of the District and Sessions 
Judge with successive incumbents in the 
Office of Judge. The ruling relied upon, 
therefore, by the District Judge does not 
apply. It followed Begu Singh v. Empror 
(4); and Kartik Ram Bhakat v. Emperor (5), 
which were, however, disapproved in Sheikh 
Bahadur v. Sheikh Eradatullah Mallick (6). 

I accordingly accept this appeal holding 
that the District Judge can take action 
under s. 476, Cr. P. C., and I direct him to 
proceed with the petition on the merits. 

R. L. Appeal accepted. 

(1) 2 Ind Cas. 812; 6 P. R. 1909 Cr.; 12 P. W. R. 1909 
Or; 104 P. L R. 1909; 10 Cr. L. J. 158. 

(2) 71 Ind. Cas’ 596; 4 L. 58; 24 Cr. L. J. 180; A. I. R. 
1924 Lah. 108. 

(3) y P, R. 1889 Or. 4 

(4) 34 0. 551; 5 O. L. J. 508; 11 C. W. N. 568; 5 Or. 
L, J. 398; 2M. L. T. 298. 

(5) 35 C. 114; 7 Or. L. J. 134. 

Ge Ind. Oas. 801; 37 O. 642; 140. W. N. 799; 12 0. 
L. J, 45; 11 Or, L. J, 407, 
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BOMBAY HIGH COURT. 
CRIMINAL REFERENCE No. 77 or 1925, 
January 7, 1926. 
Present:—Justice Sr Amberson Marten, Kr., 
and Mr. Justice Madgavkar. 
EMPEROR—ProsscorTor 
versus, 

. PANDU RAMJI—AccuseD. |, 

Criminal Procedure Code (Act V of 1898), s. 562 (1) 
(a)—Release with admonition—Offences contemplated. 

Section 582 (1) (a), Or. P. O., does not apply to offences 
under special acts but is confined to certain specified 
offences under the Penal Code. 

Criminal reference made by the District 
Magistrate, East Khandesh. 

Mr. S. S. Patkar, Government Pleader, 
for the Crown. ; 

JUDGMENT. 

Marten, J.—We agree with the letter 
of reference of the District Magistrate of 
East Khandesh to the effect that the accus- 
ed in these two cases could not properly 
be admonished under s. 562 (1) (a) of the 
Cr. P. ©. The attention of Magistrates 
should be drawn to the fact that the sub- 
section only applies to a certain limited 
class of cases such as theft and so on under 
the Indian Penal Code. Consequently it 
does not apply toan offence under a totally’ 
different Act such as the present, the Motor 
Vehicles Act of 1914. The words of the 
sub-section are plain, and: effect must be 
given to them. Whether the sub-section 
should not be extended so aseto cover less 
serious offences than those at present men- 
tioned is a matter for the Legislature and 
not for ourselves. If a, Magistrate wishes 
to pass a nominal sentence there aré other 
means of doingit than the one the Trial 
Magistrate has adopted in the present case. 

The District Magistrate states that this 
offence of overcrowding taxis has become 
too prevalent but we think that that fact 
does not appear from the papers before us, 
nor was it a point actully taken at the trial. 
If in any casea deterrent sentence is re- 
quired, the prosecuting Counsel should, I 
think, in general state this to the Trial 
Magistrate at the. hearing. 

Under the circumstances and as both 
these taxi drivers are first offenders we 
will in each case pass a sentence of a fine of 
five rupees and set aside the order of the 
Second Class Magistrate, Edlabad, $ 

Madgavkar, J.—I agree. 

R. Ly Order set aside, 
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LAHORE HIGH COURT. 
Fiast Civin Aperan No. 2616 oF 1921. 
January 8, 1926. 
Present :—Mr. Justice Campbell and 
Mr. Justice Zefar Ali. 
SHITAB SINGH AND O0OTHERS—PLAINTIFES 
— APPELLANTS 


6 VETSUS 
HAZARI SINGH AND OTHERS—DEFENDANTS 
— RESPONDENTS. 

Custom—Adoption—Rajputs of District Gurgaon— 
Widow's powers of adoption—Choice, restrictions on. 

Among the Rajputs of the Gurgaon District a 
widow can, without any permission, adopt one of the 
male members of her husband's family. 

The son of the husband's elder brother has a 
preferential right over the younger brother's son and 
failing them preference goes to the more distant male 
relatives ‘related through males. 

When itis a question of adopting a distant male 
relative, it is fitting that endeavour be made to select 
one in a lower generation than that of the adopter but 
failure to do so doss not invalidate the adoption. 


First appeal from a decree of the Senior 
Subordinate Judge, Gurgaon, dated the 17th 
August 192]. 

Messrs. Shamair Chand, Sagar Chand 
andeLala Parkash Chand, for,the Appellants. 

Messrs. C. H. Oertal and G. S. Salarya, 
for the Respondents. 


JUDGMENT.—This appeal has abated 
so far as three appellants and six respond- 
ents are concerned but admittedly this fact 
does not necessitate the dismissal of the 
whole appeal gnd its effect does not require 
consideration since the appeal must fail on 
its merits, < 

The suit was bythe collaterals of one 
Ganga Sahai, a akan Rajput of the 
village of Bahora Kalan in the Gurgaon 
District for possession of his landed estate, 
part of which is in the hands of another col- 
lateral Hazari Singh and part in the hands 
of alienees from Hazari Singh and from 
Musammat Anar Kaur the widow of Ganga 
Sahai. 

The defence was that Hazari Singh was 
the validly adopted son of Musammat Anar 
Kaur and as such the sole and rightful 
heir of Ganga Sahai. The lower Court 
has upheld this contention and the plaintiffs 
appeal. 

There can be no doubt that the lower 
Court was correct in holding that the par- 

‘ties being agricultural Rajputs for many 
generations past, are ordinarily governed by 
custom and not by Hindu Law. We agree 
also with the lower Court thatthe factum 
of adoption of Hazari Singh by Musammat 
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some of the plaintiffs. 
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Anar Kaur in the manner laid down ky thee 
Riwaj-iam as requisite has been proved. 

The Riwaj-i-am is clear that among Rajputs 

of the Gurgaorf District a widow can, with- 

out any permission, adopt one of her hus- 

band’s male relatives as her husbandés heir. 

The statement to this effect in the Riwazsi-am 

is supported by instances and also by the re- 

sults of an elaborate enquiry made by the 

Settlement Officer in 1875, 

The only point which helps the appel- 
lanis in any way is a passage in the Riwaj-i- 
am dealing with the question of ‘who may 
be adopted.’ It isthere set forth that,the: 
adopted son ought to be a member of the’ 
family ofthe adopter. Ifthe addpter be a 
widow he ought to be a member of her 
husband’s family. The son of the husband’s 
elder brother has a preferential right over 
the younger brother’s son. Failing them 
preference goes to the more distant male 
relatives related through males, The adopt- 
ed person should be (hona chahiye) of a 
lower generation than the person adopting 
(whether one or two generations lower) 
(Wilson’s Tribal Custom of the Gurgaon 
District, page 28). 

Hazari Singh was a distant collateral in 
the 10th degree of Ganga Sahai as were 
the plaintiffs, and it does not appear that 
Ganga Sahai left any nearer male relative, 
The common ancestor is Tulsi Das, and 
Ganga Sahai isin the 9th generation from 
Tulsi Das, while Hazari Singh is in the 
8th. The adoptee, therefore, is in a higher 
generation than that of the adopter. Itis 
not clear from its actual words whether 
the sentence italicised above’ regarding the 
generation in which the adopted person 
should be is mandatory or merely indica- 
tory, There are no instances which solve 
the question, but in this particular case 
there is proof that Hazari Singh's adoption 
by AMusammat Anar Kaur took place many 
years ago and that Hazari Singh has since 
been continuously recognized aseher adopt- 
edson by the community, including: ag least 
We take this fact to 
be evidence that the adoption of a distant 
collateral younger than the deceased husband 
but stillin a higher generation was oné sance 
tioned by custom, and we deduce that the 
provision in the fiwaj-j-am referred to above 
means no more than that when it is a question 
of adopting a distant male relative, it ia 
fittiig that endeavour be made to Select 
one in a. ye generation than that of the 
adopter, Our view that failure to do sq 
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“does not invdlidate an adoption is supported 
_ by the comprehensive language in which, in 
* ageparate passage, a widow is empower- 
ed to adopt “any one she pleases of her 
husba\d's male relatives related through 
males.” There are also two other passages 
which areat least consistent with it, one 


permitting the .adoptee to be a married 
man with children and of any age what- 


soever, and the other permitting him tobe. 


the son of a woman whom the adopter could 
not have married. 

There is thus no ground for interference 
swith the lower Court's dismissal of the suit 
on the ground that Hazari Singh was the 
legal heir of Ganga Sahai. We dismiss the 
appeal with costs. 


R. L. Appeal dismissed. 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No. 835 
oF 1922. 

June 10, 1925. 

Present:—Mr. Justice Adami and 
Mr. Justice Sen, 

DEBLAL JHA—DEFENDANT—ÅPPELLANT 
“versus 
KUMAN DAS AND oTHers—PLaAINTIFFS— 

h RESPONDENTS. 

Contract Act (IX of 1872), s. 69—Landlord and 
tenant—Decree for rent against mokarraridar— Decree 
paid off by under-tenure-holder—Suit to recover amount 
from heirs of mokarraridar, maintainability of— 
Interest— Costs. h A 

One M held an istemrart mokarrart tenure of a 
share in á village and granted a sub-tenure of her 
share to defendants Nos. 1 and 2 who were her des- 
.cendants. The latter granted on under-tenure to the 
plaintiff. The landlord obtained a decree for arrears 
of rent against M and took out’execution, but before 
the issue of attachment and sale proclamation M died, 
and before notice issued to defendants Nos. 1 and 2, 
as her heirs, plaintiff, in order to save his under- 
tenure, deposited the decretal amount in Cout. 
Plaintiff then brought the present suit against de- 
fend@hts Nos. 1 and 2 to recover the amount of the 
‘ deposit together with interest and the costs of the 


deposit: 

Heid, (1) that inasmuch as on the annulment of the 
tenure by sale for arrears of rent, the under-tenure 

` would cease with it, the plaintiff was interested in 
avoiding the sale; [p. 995, col. 1.) 

(2) that the defendants having succeedcd to the 
tenure as heirs of M the were Bound to pay the de- 
cretal debt; [p. 995, col. 2.] 

j (3) that plaintiff was, therefore, entitled under s. 69 
ofthe Contract Act to recover from the ‘defendants 
the amount of the deposit together with the costs uf 
deposit, but was not entitled to cover interest. 
P 996, col, 1] * e - 

e 
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(93 I. ©. 1926) 

Appeal against a decision of the Sub- 
ordinate Judge, Purneah, dated the 31st 
May 1922, reversing that of the Munsif, 
Purneah, dated the.10th February 1921. 

Mr. Sambhu Sara’, for the Appellant. : 

Messrs. N. C. Sinha and B. B. Ghose, for 
the Respondents. i 

JUDGMENT. . 

‘Adami, J.—This second appeal earises 
out of a suit for contribution. One Musam- 
mat Madauwati Ojhain held an istemrart 
mokarrari, tenure of an eight-annas share 
of village Dhusarpatti Tikapatti under the 
Maharajadhiraj of Darbhanga. Her son. 
defendant No. |, and her grandson obtained 
from her what is described as a patni, but 
is really a sub-tenure of the eight-annas 
share, and the plaintiff had a darpatni, or 
really an under-tenure, under defendants 
Nos. 1 and z. The landlord instituted a 
suit for arrears of rent against Musammat 
Madanwati Ojhain and obtained a decree 
for Rs. 660-6-8. He took out execution, but 
before issue of attachment and sale procla- 
mation Musammat Madanwati Ojhain died, 
and before notice issued on defendants 
Nos. 1 and 2, as her heirs, the plaintiff, to 
save his ‘sub-tenure, deposited, on 38rd 
February 1920, Rs, 660-6-8 in Court and 
thus avoided the sale. The plaintiff in the 
suit has claimed payment to him by the 
defendants of this sum together with 
Rs. 38-4-7 for interest and costs for making 
the deposit. . r 

The defendant No. 1 contested the case.. 
He pleaded that bis mother had sold her 
islemrari mokarrari interest to one Jaypra- 
kash Narayan on the šth January 1913, so 
that the decree against her was of no force, 
that the Musammat had died before attach- 
mentand sale proclamation,so that those pro- 
cesses were invalid andno sale could have 
been heldin those execution proceedings, that 
the defendants Nos. 1 and 2 had not been . 
served with notice and substituted inthe pro- . 
ceedings and, therefore, they could not have 
been bound by the sale, if held ; and. lastly, 
that the deposit made by the plaintiff was 
voluntary, and that the sale would not have 
caused loss to the plaintiff nor has the 
deposit conferred benefit on the defend- 
ants. 

In the Trial Court it was held that th 
sale in 1913 to Jaypiakash Narayan was a 
benami transeetion, and that Musammat 
Madanwati Ojhain was in possession of the 
istemrari right dnd the defendants Nos. 1 
and 2 are now in possession. The learned 
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Munsif declined to find that the decree was 
invalid. He held that the deposit was 
made by the plaintiff, but that it was made 
unnecessarily since his interest was a 
“protected” interest, and the property would 
have passed to the purchaser subject to 
that protected interest unders. 159, Bengal 
Tenancy Act. He depended on s. 160 (b) for 
his fintling thatthe sub-tenure was a “protect- 
ed interest.” As, therefore, the plaintiff 
was not interested in the avoidance of the 
sales.69 of thelIndian Contract Act could not 
help him. The learned Munsif decided also 
thats. 70 of the Indian Contract Act would 


not apply, since the plaintiff did not intend: 


to do anything in the interests of the 
defendants, and in fact the defendants 
opposed his making of the deposit. It was 
decided, therefore, that the plaintiff was not 
entitled to any contribution and the suit 
was dismissed. 
., On appeal the learned Subordinate Judge 
has decided that the sub-tenure of the 
_ plaintiff was not.a protected interest within 
the meaning of s, 160 (b) of the Bengal 
Tenancy Act, and thus the plaintiff was 
interested. Also it was held that the 
defendants.were benefited by the deposit, as, 
since they were the heirs of Musammat 
Madanwati Ojhain, they were bound to pay 
the decretal amount or lose the property. 
He declined to consider what would have 
been the effect of the sale, if held, since 
that question was not“ within the scope of 
“the suit. As the sub-tenure was not a 
registered and notified encumbrance it 
was liable to be anfiulled by the sale, and, 
' therefore, the plaintiff was interested and 
the deposit was not voluntary or gratuitous 
or officious. The result of the appeal was that 
the suit was decreed. 

Mr. Sambhu Saran on behalf of the 
defendant-appellant argues, firstly, that the 
plaintiff was not interested to make the pay- 
ment because his interest was a “protected 
interest” and would not be threatened by 
the sale. The learned Subordinate Judge 
has met this argument by pointing out that 
s. 160 (b) refers to a temporary revenue 
settlement ; and there is nothing ta show 
that the rent forthe sub-tenure was fixed 
only for the period of any temporary settle- 
ement. Section 160 (b) will not help the 
appellants ; on the annulment of fhe tenure 
by sale for arrears the su%-tenure would 
cease with it. The plaintiff was interested 
jn-avoiding the sale, - 

The next. point taken is that the de- 
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fendants were not bound to paf the 
decretal amount, since Musammat Madan- — 
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wati Ojhain hag sold the tenure in 1913 and 
was no longer in possession, and since in 
the execution proceedings the lady died 
before attachment and issue of gale pro- 
clamation, so that any sale held would have 
been invalid, the defendents not having 
been brought on to the record. No notice 
had been served on them under O. XXI, 
z ; 


Now, if the decree was bad because of 
the sale in 1913 which, as a matter of fact, 
the Munsif found to be a benami tranbac-» 
tion, the proper course for the defendants 
to follow was to appeal against the decree ; 
they cannot plead ignorance of it, for they 
were informed about the deposit, They 
were the heirs of the Musammat and, as 
such would be bound to pay the decretal 
debt. Until set aside the decree was good. 
Whether execution was taken out or not, 
and whether, if taken out, the execution 
was bad, the defendants, as heirs, were 
bound to pay the decretal debt out of the 
assets of the Musammat in their hands, and 
as heirs they held the istemrari mokarrari 
tenure from the Musammat. 


I cannot find the defendants have shown. 


that they were not bound to pay the debt 
by reason of any defect in the decreé or in 
execution proceedings. 

It is next contended that the conditions 
necessary for the application of 5.70 of the 
Indian Contract Act do not exist in this 
case, since the deposit was made in the 
interest of the plaintiff and not in that of 
the defendants. It is urged that the 
deposit was an officious act of the plaintiff 
which didnot bind the defendants. „There 
can be no doubt that the deposit benefited 
the defendants, for it enabled them to re- 


main in possession of the tenure, but it is ~ 


true that the deposit was made altogether 
in the interest of the plaintiff. e However, 
it is unnecessary to consider s, 70 fusther, 
for clearly s. 69 applies. 


The simple facts of the case are that a 
decree, which has not been appealed ageinst, 
was passed against Musammat MadanWwati 


and on her death her heirs were bound to . 


pay the decretak debt br lose the property. 


The property was about to be sold and the. 


plaintiff being interested to save his sub- 
tenure, paid the debt and saved the 
istemrari Mokarrari-tenure for the defend- 
ants and his own sub‘tenure. Under these 


hd 


. $96 


«circumstances the plaintiff was entitled to 
contribution from the defendants. 

The last conténtion of Mr. Sambhu Saran 
ig that the plaintiff was not entitled to re- 
payment of anything more than the sum 
deposited, and that the claim to interest 
cannot ‘stand. There was no contract or 
agreement to pay interest, and 1 think the 
contention as to*this must suéceed. With 
regard to incidental expenses incurred in 
miaking the deposit, I think the plaintiff 
is entitled to them; they are quite paltry. 

‘Accordingly the appeal will be dismissed 
except with regard to payment by the 

*defendants of interest on the sum of 
Rs: 660-658, and the. decree of the lower Ap- 
pellate Court will be modified by a deduction 
of the sum entered in the schedule to the 
plaint as payable for interest. 

‘The respondents will get proportionate 
costs throughout. i 

Sen; J.—I agree, 

Z, K, Appeal dismissed ; 

f Decree modified. 





; LAHORE HIGH COURT. 

Crvit Revision Petirion No, 481 or 1925. 

- : February 19, 1926. i 
Present:—Mr. Justice Campbell. 
GURDITTA MAL—PLAINTFF— PETITIONER 
versus 
NABI BAKHSH AND anoTRER— 

. DEFENDANTS— RESPONDENTS. ' 

Evidence Act (I of 1872), s. 21—Bond—Entry stat- 
ing that no other sum due—Admission—Effect. 

“An entry in the body ofthe bond that no further 
account is outstanding against the debtor is merely an 
admission by him in his own favour and is not bind- 
ing on-the creditor. 

Petition, under s. 25 of Act IX of 1867, 
for revision of a decree of the Judge, Small 
‘Cause Court, Jullundhar, dated the 26th 
April 1925. 

Mg. Dhanpat Rai, for the Petitioner. 

JUDGMENT.—This wasa suit based 
on abond dated the 24th October 1921. 
In reply tothe plaint, the defendants pro- 
ditced a subsequent bond dated the 7th 
of January 1923 which bore an endorse- 
ment by -the plaintiff that it had been 
paid ‘off, and they relied “upon a statement 

‘in that endorsement that on the date of 
payment, the 7th of August 1923, nb ac- 
counts remained between the parties. The 
rejoinder ofjhe plaintif was that although 
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this statement was made in Urdu characters 
on the back of the bond, there was a fur- 
ther endorsement by the plaintiff in his 
own hand and in Hindi characters and in 
continuation of ghis signature, that yet 
another bond still remained outstanding. 
This plea was rejected by the learned 
Judge as quite false and unbelievable, but 
he does not appear to have “taken any 
steps to ascertain what the Hindi writing 
actually stated. Ifthe plaintiff's conten- 
tion is correct, the endorsement in Urdu 
above the Hindi writing would have little 
or no effect upon the question whether the 
plaintiff acknowledged that all previous 
accounis had been cleared off. It might 
perhaps be shown that there was a sub- 
sequent interpolation in - the Hindi 
writing but since the bond was handed 
over to the defendants and was produced 
in Court by them thisis-not very likely: 
The entry in the body of the bond dated 
the 7th January 1923 that no further ac-' 
count was outstanding against the defend- 
ants, does not bind the plaintiff in any 
way and is merely an admission by, the 
defendants in their own interests. 

The method in which the Court below 
has treated the Hindi writing is not in 
accordance with law. The plaintiff swore 
to its interpretation and there was no 
denial of the correctness of that interpre- 
tation or other evidence against it. The 
suit demands further enquixy with special 
reference to this writing. 

I accept the revision and set aside the 
decision of the Court below and return the 
case lo him for re decision, I wish te draw 
the learned Judge's attention to the fact 
that the order granting Rs. 20 as ‘““compen- 
sation ina petty suit of this character is 
not justified. 


R. L. Revision accepted. 
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ALLAHABAD HIGH COURT. 
Civit Reviston No. 101 oF 1924. 
May 6, 1925. 
Present:—Mr. Justice Sulaiman 
and Mr. Justice Daniels. 
Musammat SALIMAN AND ANOTHER— 
DerenpanTs—APPLIOANTS 
E ye e versus Mi 
ABDUL AZIZ AND oTHERS—PLAINTIFFS— 
- OPPOSITE PARTIES. 
Civil Procedure Code (Act V of 1908), 3. 115, 04 
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KLVIL, rm. 10--Review of judgment—Copy of decree 
not filed—-Court-fee, deficiency in—Revision. 

_ The High Court will not, in revision, treat an order 
granting a review of judgment ase nullity merely on 
the ground that the application for review was not 
accompanied by a copy of the decree and that sufficient 
Court-fee was not paid upon it. 


_ Civil revision from an order of the Judge 
of the Court of Small Causes at Allahabad, 
dated the 11th April 1924. 
Mr. Ambika Prasad, for the Applicants. 
Messrs. Anant Prasad and Sehat Bahadur 
Lal, for the Opposite Parties. 
JUDGMENT.—This is an application 
in revision from an order granting review 
of a judgment. The facts of the case are 
as follows:—The application was originally 
presented to the Munsif as an, application 
under s. 151 of the C. P, C. and was al- 
lowed. The application was presented im- 
mediately after the decision of the case. 
The Munsif informed the Vakil of the pre- 
sent applicants of the application but he 
said that as his clients had gone away he 
could not make any submission with regard 
to it The application was, however, as 
already stated, allowed and the decree 
inodified. The defendants wentin appeal 
to the District Judge. The District Judge 
considered that the application was not 
really one under s. 151 but was in sub- 
stance an application for review of judg- 
ment. He directed that it should be treat- 
ed as an applioation fop review of judgment, 
and sent it back tothe Trial Court for de- 
cision according to law. The matter was 
then heard in presence of both parties 
and -efentually the review was granted 
in favour of the plaintiffs. The defendants 
have now come in revision to this Court. 
There is a certain preliminary difficulty 
in the way of this application in that it 
cannot be said that the learned Judge 
acted without jurisdiction or with material 
irregularity or illegality in the exercise of 
his jurisdiction, while the order of the 
Munsif which is attacked has merged in 
the order of the Appellate Court. The ap- 
plicants, however, contend that this ques- 
tion is concluded in their favour by the 
Full Bench decision in the case of Badami 
Kuar v. Dinu Rai (1). Assuming, however, 
that the revision lies it cannot, in our opin- 
jon, succeed. The first contention of the 
applicants is that they had no notice of 
the application. Itis difficult to say how 
this contention can be seriously maintained 
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e. . 
in view of the fact that the order thatthe 
application should be treated as one for 
review, was passed on an appeal filed by 
themselves. Their second objection is pat 
if the application is treated as being an 
application for review only from the date 
of the order of the Appellate, Court it would 
be time-barred. The answer to this is 
that the Appellate Court directed that the 
application should be treated as having 
been, from the beginning, in substance an 
application for review and not an applica- 
tion under s. 151. The third and last op- 
jection is that the application was, not ac- 
companied by a copy of the decree and 
that sufficient Court-fee was not paid upon 
it. When the whole matter has been gone 
into and finally decided this Court will not 
treat the proceedings asa nullity in revi- 
sion on either of these grounds. We ac- 
cordingly dismiss the application with 
costs. 

Z. K. 


Application dismissed. 


pua 


LAHORE HIGH COURT. 
Sroonp OIvIL Apegat No. 2398 or 1922. 
February 12, 1926. 
Present:—Mr. Justice Campbell 
and Mr. Justice Zafar Ali, 
MULKH RAJ, MAJOR, AND ANOTHER 
—Derenpants—APPELLANTS 


versus ` 
Frem RALLA RAM-RAO MAL 
THROUGH RALLA RAM ARD oTHERS— 
PLAINTIFFS AND BUTA AND ANOTHER ` 
—-DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXI, 1, 
63—Suit for declaration, when lies. 

A suit for declaration under O. KAT, r. 63, C. P. O,, lies 
only when an attachment has been objected to and the 
objector’s claim has been either accepted or disallowed 
by the Execution Court. A svit for declaration bya 
decres-holder who himself withdraws the attachment 


is not contemplated by the rule. Nor can his auit , 


be treated as one undsr any other provision of law 
as the rule precludes all suits but one under the rule 
itself. i 

Second appeal from a decree ofe the 
District Judge, Gurdaspur, dated the Sth 
July 1922, affirmiog thaj of the Subordinate 
Judge, Second Class, Gurdaspur, dated the 
19th August 1921. |. 


Lala Mehr Chand Mahajan, for the Ap- 
pellants. e : 

Lala Jagan Nath Aggarwal, for the Ra- 
spondents, ` f 


. 


T 
JUDGMENT. —YThis second appeal 
arises out of a suit by two sets of judgment- 
areditors for a declaration that the property 
in digpute belongs to their judgment-debtor 
Butatand is liable to attachment and sale 
in execution of their decree against him. 
The property had originally been attached 
. by the Executing Court and the attach- 
ment was objected to by Buta’s brothers 
who claimed to be the owners thereof by 
purchase from him. But before the Execut- 
ing Court could give its decision on the 
objection one of the decreé-holders himself 
e applied for release of the property from 
attachment stating that he would bring 
a regular suit to have it declared liable 
to attachment and sale. The defendants, 
therefore, pleaded that as the property was 
released at the instance of one of the plaint- 
iffs (decree-holders) the present suit was 
not competent. 

Buta had applied to be adjudged insol- 
vent, and the sale of the property by him to 
his brothers was not questionable in the 
Insolvency Court on account of bar of time. 
‘The plaintiffs’ explanation of the course 
adopted by them, as stated by the District 
Judge, was that “they resorted to the ex- 
pedient of getting the execution proceed- 
ing filed” and getting an order of release 
against their interestin “order to be able 
to launch a declaratory suit as allowed by 
O. XXI, r. 63, 0. P.O.” | : 

The question, therefore, is whether it is 
open to a decree-holder to withdraw the 
attachment and then to bring a suit under 
r. 68. We are of opinion that it is not. 


Rule 63 contemplates that the attachment , 


was objected to and that the objector’s 
claim was accepted or disallowed by the Exe- 
cution Court. If the claim is once accept- 
ed by bringing a suit to contest it because 
the suit should be brought by the party 
against whom the orderis made and not 
by the pagty who himself sought that order 
. and ghtained it. Next itis contended that 
. the suit is not under r., 63 as that rule is 
nowhere referred to in the plaint, but is a 
shit covered by s. 53 of the Transfer of 
Property Act or s. 42 of the Specific Relief 
Act, But r.63 precludes all suits but the 
one under the rule itself, and, therefore, 
` no suit under any other provision of law is 
e competent. 

We may note here a preliminary abjec- 
tion taken by the respondents’ Counsel that 
the Receiver appointed by the* Insolvency 
Qourt was à neceseayy party and that the 
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appeal must fail because he was not added 
as a respondent within the time prescrib- 
ed for the appeal. But the Receiver was 
appointed after the institution of the suit 
and was no party %oit. He was, therefore, 
not a necessary party in the appeal. 

We accept the appeal and reversing the 
order of the District Judge dismiss the 
plaintiffs’ suit with costs throughout. 

R. L. Appeal accepted. 





ALLAHABAD HIGH COURT. 
LETTERS PATENT, APPEAL No. 166 or 1924. 
February 9, 1926. 

Present :—Sir Grimwood Mears, KT., 
Chief Justice,and Mr. Justice Mukerji. 
JAI CHAND RAI AND ANOTHER— 
DEFENDANTS—A PPELLANTS 
versus 
JAMBU DAS—PLAINTIFF AND ANOTHER 
—DEFENDANTS—RESPONDENTS, 

Practice—Several defendants—One defendant not- 
taking part in proceedings—Letters Patent Appeal, 
appearance in, whether permissible. ° 

In a civil suit, if one ofthe several defendants who 
is duly served, does not appear and plead, and relies 
upon the defence put in by his co-defendants, he 
eannot be allowed to be heard for the first time at 
the stage of Letters Patent Appeal. 

Letters Patent Appeal against a judgment 
of Mr. Justice Neave, dated the 30th of June 
1924, in Second Appeal No. 288 of 1923, 
printed as 82 Ind. Cas 344. ° 

Messrs. Nehal Chand and Hazari Lal 
Kapoor, for the Appellants. 

Mr. P. L. Banerji, far the Respondents, 

JUDGMENT.—We are of opinion that 
this appeal of Kawal Nain defendant No. 3 
in the original suit must be dismissed. 

The position is quite simple. There were 
three brothers who were joint. They fell 
outand agreed to a partition by arbitration 
in 106 which subsequently was made a 
rule of Court in certain proceedings in 1908, 
The properties in dispute were two rooms 
anda part of a court-yard. The plaintiff 
brought a suit alleging that defendants 
Nos. land 2 had taken part of his . share 
which fell to him under the rartition. It 
appears that in point of fact the share that 
did fall to the plaintiff was sold in execu- 
tion of a decree and bought by defendant 
No. 3. It was said that defendant No. 3° 
was acting as benamidar for the plaintiff, 
Be that as it may, defendant No. 3 did 
not take any part in the proceedings in the 
Court of first instance. He was served. Ha 
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had notice of the action. He must have 
been aware that ifhe wished to raise any 
defence it was his, duty to come to the 
Court and raise that defence. In point of 
fact the explanation has*been given that 
defendant No. 3 was qnite content to stand 
aside because defendant No. 2 was going to 
fight the cage along the lines approved’ of 


by defendant No. 3 and which would, in his’ 


“opinion, cover all, the defence that he 
wished to put up. In the Trial Court the 
plaintifffailed to prove a certain permission 
which he said he had given to the brothers 
who were occupying the room and the Judge 
held also that the action was barred by 
limitation. Inthe lower Appellate Court 
no very clear decision was given as to whe- 
ther the action was barred by limitation. 
But the Judge said that the suit in any 
way was barred bys. 66 of the ©. P. C. 
The High Court reversed that decree and 
held that it was not barred by s. 66 inti- 
mating, however, that that section would 
have been a complete defence to Kawal 
Nain. In these circumstances Kawal Nain 
comés here and now applies, at this stage, 
to be heard. We are of opinion that per- 
mission should not be granted for the reason 
that he was given his opportunity to appear 

- in the Court of first instance. He elected 
not to appear. He elected: to trust the de- 
fendant No. 2and having made that elec- 
tion he must be deemed to be bound by it. 

The appeal f5, therefore, dismissed with 
costs including in this Court fees on the 
higher scale. 

As regards the defendant No. 2 his ap- 
peal also is dismissed. 

8. D. 

F. Q. Appeal dismissed, - 


eo saran anan m 


PATNA HIGH COURT. 
MISCELLANEOUS JgpiciaL Case No. 147 
or 1924. 
A June 11, 1925. 
Present:—Sir Dawson Miller, KT., Chief 
Justice, and Mr. Justice Macpherson. 
AMBIKA PRASAD SINGH—Assgssuz 


versus 
Tan COMMISSIONER ror INCOME-TAX, 
è BIHAR anp ORISSA. 


Income Tax Act (XI of 1922), s. 14 (1), scope of— 
Sum not received as member of joigt family—Assess- 
ment to Income tax. 

The object of 3. 14 (1), Income Tax Act, is to exempt 
from taxation in the hands*of an individual that 
which has already been taxed in the hands of joint 


AMBIKA PRASAD SINGH V, COMMISSIONER OF INCOME-TAX. 


999 


family as such. Therefore, an anntal allowance 
which a Hindu receives from hia son out of a property 
which the son has inherited from his maternal grand- 
father and is, therefere, not joint family property, i¢ 
not exempt from assessment under the section. 


Mr. K. P. Jayaswal (with him Me. P. 


Prasad), for the Assessce. . 
Mr, Sultan Ahmad, Government Advocate, 
for the Commissioner of Income Tax, 


JUDGMENT. ` 
Miller, C. J.—This is a case stated for 
the opinion of the Court by the Income-tax 
Commissioner under s. 66, sub-s, (1), of the 
Income-Tax Act, 1922. . 


The assessee Ambika Prashad Singh is 


the father of the present proprietor of the 
9-annas Tikari Raj. The assessee has no 
interest in that property but his son the 
proprietor has been in the habit of making 
him an allowance yearly out of the procéeds 
of the property of the Tikari Raj. Upon 
that the assessee has been assessed to in- 
come-tax and the question which is sub- 
mitted for our opinion in this case is for- 
peerage by the Income-tax Commissioner 
thus: 

“The question for the determination of 
the High Court is whether, when a man 
receives an annual allowance from his son 
out of a property which the son inherited 
from his maternal grandfather, this sum is 
exempt under the provisions of sub-s. (1) of 
s. 14 of the Indian Income-tax Act, 1922.” ` 

Section 14, sub-s. (1), provides as follows: 

“The tax shall not be payable by an 
assessee in respect of any sum which he 
receives as a member of a Hindu undivided 
family.” 

The learned Commissioner was of opin- 


ion that as the assessee received this sum . 


as an allowance from his son and not by 
reason of any right to share in the proceeds 
of the Tikari Raj that property not being 
the’ property of an undivided Hindu 
family he did not come under the provi- 
sions of s. 14, sub-s. (1). His vieW of that 
section is that 
where the assessee receives the. income in 


‘the capacity of amember of a Hindu un- 


divided family. If he receives it as a mere 
gratuitous allowance to which he is note in 
law entitled by reason of being a member of 
a joint family then he does not come under 


it only applies to. ases , 


= 


the provisions ofs. 14. That is the only , 


question which has been submitted foreur 
opinion. |, 

It is contended by Mr. Jayaswal on be- 
half of the assessee that if he ® joint with 
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his Son for any purpose, and he contends 
that in the present case he is joint for some 
purposes, then anything evhich he may 
receive from his son is received by him as 
a meWpber of a Hindu undivided family. I 
cannot think that the section bears any such 
interpretation. The whole object of the 
section is to exempt from taxation in the 
hands of an individual that which has 
already been taxed in the hands of the 
joint family as such. If, however, the in- 
dividual receives an income aliunde from 
property which has not been taxed as that 
eof & Hindu joint family then it would appear 
that the provisions of s. 14 have no applica- 
tion whatever. In my opinion the learned 
Commissioner took a correct view of the 
section and the question propounded for 
our opinion must on the facts stated be an- 
swered in the negative. 
Macpherson, J.—I agree. 
R. LA (Answered negatively, 


ALLAHABAD HIGH COURT. 
FIRST APPEAL FROM ORDER No. 79 oF 1935. 
March 2, 1926. < 
Present:—Mr. Justice Walsh and Mr. Justice 


alal. 
[B. MATA GHULAM SINGH— PLAINTIFF 
APPELLANT 
versus 
CHHATAR SINGH—Dzsrenpant— 
RESPONDENT. 

Landlord and tenant—Tenant agreeing with third 
person for joint cultivation of tenancy—Suit by tenant 
for share of rent—Jurisdiction of Civil Court. 

Where a person agrees with a tenant of certain 
land to cultivate the land jointly with him and to pay 
half the rent, a suit by the latter against the former 
for the recovery of his share of rent is a suit based 
on contract between two partners one of whom claims 
from the other contribution, or damages for breach of 
contract and $3 cognizable by Civil Courts. 

Firg$ appeal from an order of the Sub- 
ordinate Judge, Mirzapur, dated the 28th 
January 1925.- 

Mr. S. N. Varma, for the Appellant. 

Mr. "U. S. Bajpai, for the Respondent. 

JUDGMENT.—This is a first. appeal 
from order. We will assume that an appeal 
lies, because if it does not, it is clearly one 
ef those cases in which we ought to interfere 
in révision. The whole case has Ween 
misunderstood, and the points detided are 

urely acaden without any issues of fact 
having ‘been determinéd. It is a curious 
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claim in away. The plaintiff saysin the 
plaint that he became a tenant of a certain 
plot from Baldeo Singh and others, who 
were mortgagees, at an annual rent of Rs. 55. 
He then goes on to say that in conséquence 
of an arrangement between himself and 
the defendant, the defendant cultivated the 
plot jointly with the plaintiff, and agreed 
to pay half the rent, The plaintiff's Pleader 
was misguided to describe the defend- 
ant as asub-tenant, which possibly caused 
half the trouble. But, as a matter of 
fact, a little care would have shown 
that the description of sub-tenant applied 
to the joint arrangement. between the 
plaintiff and the defendant, and in no sense 
to the relationship between the defendant 
and the plaintiff. The rest of the plaint 
goes on inthe ordinary way complaining 
that the defendant has not paid his share, 
and that the plaintiff has himself to dis- 
charge a certain amount of the liability, 
and aftera sum ofarithmetic the plaintiff 
claims Rs. 79 odd together with Rs. 14-12 
interest, amounting in all to Rs. 94. The 
first Court dismissed the suit on a prelimi- 
nary point oflaw holding that the plaint- 
iffin the plaint treated the defendant as 
his tenant. He certainly did not. The 
plaintiff may have admitted that there was 
no privity of contract between Baldeo Singh 
and the defendant personally, and that ad- 
mission will have to be takea into account 
when the case is tried on the facts.. But 
the Munsif was clearly wrong. The lower 
Appellate Court also misunderstood the 
ease. It says that the plaintiff had fo in- 
terest in the land except as tenant, which is 
probably right, and that if he joined the 
defendant, he must have joined him asa 
sub-tenant and not as a co-tenant, because 
there was no privity between the defendant 
and the mortgagee, the zemindar. This is 
mere argument and not fact. The Court's 
business was to determine whether the 
plaintiff's allegations were correct and whe- 


ther the facts were as the plaintiff stated. 


them, or whether the whole story set up by 
the plaintiff was an invention. As the case 
stood throughout it was a case clearly 
cognizable by the Civil Court being nothing 
more thanan ordinary suit between two 
alleged partners, in which the plaintiff 
claimed a eontribution from his co-partner, 
or as it may be put in an alternative form, 
damages for breach of contract. We have 
no alternative, holdiig that it isa case of 
contract cognizable by the Civil Court, but 
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to reverse the order and to return the case 
through the lower Appellate Court to the 
Munsif wilh directions to hear the evidence 
and to try the case out qi the merits. The 
costs of this appeal and of all proceedings 
up to the present moment, including costs 
in this Court op the higher scale will abide 
the result, -. 


F, Q. Order reversed, 


PATNA HIGH COURT. 
APPBAL FROM APPELLATE Decrees No, 1266 
oF 1922. 

June 12, 1925. 

Present:—Mr. Justice Das and 
Mr. Justice Ross. 

KAUDI RAI—PLAINTIFF—APPELLANT 
versus 
. LALO RAI—DEFENDANT—RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXIII, 
r, 1—Application to withdraw suit with liberty to 
bring new one—Order granting withdrawal, construc- 
tion af. x 

-Where an application is made by a plaintiff to with- 

‘ draw from a suit with liberty to bring a fresh suit, 
on which an order is passed giving the permission to 
withdraw from the suit although nothing is said in 
the order as to the plaintiff's liberty to institute a 
fresh suit, the order should be construed as granting 
permission to file a fresh suit. 

Golam Mahomed v. Shibendra Pada Banerjee, 35 
0. 990; 12 O. W. N. 893 and Keelangoti Narayana 
Tantri v. Nagap, 44 Ind, Cas. 889; 3LM. L.-J. 515 
(F. B.), followed. 

Appeal from a decision of the Judicial 
Commissioner, Chota Nagpur, dated the 
26th July 1922, reversing that of the 
Deputy Collector, Ranchi, dated, the 28th 
June 1921. 

Mr. S. K. Mitter, for the Appellant. 

Mr. G. S. Prasad, for the Respondents. 

JUDGMENT. 

Das, J.—I am unable to agree with the 
view taken by the learned Judicial Com- 
missioner. The plaintiff instituted a suit 
for arrears of rent and the defence which 
found favour with the learned Judicial 
Commissioner was that the suit was barred 
inasmuch as the plaintiffs instituted a pre- 
vious suit in respect of the same cause of 
action but withdrew it. It appears that in 
the. previous suit the plaintifis presented 

“a petition for liberty to withdraw from the 
suit with permission to bring a fresh suit. 
The Court, however, gavé the plaintiffs 
permission to withdraw from the suit but 
did not in terms give them liberty to bring 
afresh suit. The learned Judicial Commis- 
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sioner takes the view that tHe order operat- 
ed as a refusal of the permission. With 
this view Iameinable to agree. There isea 
decision of the Calcutta High Court which 
is to the effect that where an applicagion is 


made by a plaintiff to withdraw fromm a suit . 


with liberty to bring afresh suit on which’ 
an order is passed giving the permission to 
withdraw from the suit although nothing is 
said in the order as to the plaintiff’s liber- 
ty to institute a fresh suit on the same 
cause of action that order ought to be 
read along with the petition and con- 
strued as granting permission to file a” 
fresh suit. [See Golam Mahomed? v. Shib- 
endra Pada Banerjee (1).] This view was 
accepted by the Madras High Court in 
5 angan Narayana Tantri v. Nagappa 


It appears that there were other points 
which were not dealt with by the learned 
Judge. It is true that the learned Judge 
says that this was the only point pressed 
before him but the learned Vakil for the 
respondent says that it was unnecessary 
to press other points beeause the learned 
Judicial Commissioner accepted the con- 
tention that the suit was barred, 

I would allow the appeal, set aside the 
judgment and the decree passed by the 
learned Judicial Commissioner and remand 
the case to him to be disposed of according 
to law. The appellant is entitled to the 
costs of this appeal, Costs incurred in the 
Court below will be costs of the appeal 
which will ba determined by the learned 


Judicial Commissioner. A 
Ross, J.—I agree. 
R. L. Appeal allowed. 


(1) 35 ©. 990; 12 C. W. N. 893. 
(2) 44 Ind. Cas. 889; 34 M. L, J. 515 (F, B.). 





PATNA HIGH COURT. | 
Second Crvin Appgats Nos. 55, 116 anf 263 
oF 1923, 

December 1, 1925. 
Present:—Mr, Justice Das and , 


Mr. Justice Ross. |, . 
JHAPSI SAO AND OTEERS—PLAINTIFPS— 
APPELRANTS 
versus 


Musammat BIBI ALIMAN.anp orang — ** 
Dgranoants—RESPONDENTS. 
Bengal - Tewancy Act (VIII of 1885), s. 22 (2)— 
Raiyati rights, purchdse of, by co-sharer—Partition 
of estate—Alloiment as Pakasht land to takhta of 


1002 
© another co-shaner—Effect on possession of purchaser of 
raiyat? rights—Est&tes Partition Act (B.C. V of 1897), 

. & 119, applicability of. h 
“Section 22 (2) of the Bengal Tenancy Act is not 


open to the intepretation that a co-proprietor acquiring ` 


an occgpancy holding by purchase, although entitled 
to retai{ possession on payment of rent to his co- 
sharers, must give it up the moment the estate in 
which the land is situate is partitioned among the co- 
proprietors. The section confers a privilege on the 
purchasing co-sharer* which is in derogation of the 
common law right of the other co-sharers ‘and is not 
affected by partition. [p. 1003, col. 2.] 

Midnapur Zemindary Co. Ltd. v. Naresh Narayan 
Roy, 80 Ind. Cas. 827; 6 P. L. T. 750; A. I. R. 1924 P. C. 
144; 26 Bom. L. R. 651; 47 M. L, J. 23; 51 O. 631; 35 
M. L. T. 169; (1924) M. W. N. 723; 29 O. W. N.34; 20 
L. We 770; 51 L A. 293; L. R. 5 A. (P. O.) 137; 23 A. L. 
J. 76; 3 Pat L. R. 193 (P. C), Bambhadur Lal v. 
Gungora Kuar, 89 Ind. Cas. 232; 7 P. L. T. 87;3 Pat. 
L. R. 138; A. I. R.1925 Pat. 547, Ram Prasad v. Gopal 
Chand, 58 Ind. Cas. 955; 2 P.L. T. 163, Nand Kishore 
Singh v. Mathura Sahu, 65 Ind. Oas. 586; 3 P. L. T. 13; 
A. 1. R. 1922 |Pat. 193 and Basudeo Narayan v. Radha 
Kishun, 65 Ind. Cas. 281; 3 P. L. T. 22; (1922) Pat. 55; 
À, I. R. 1922 Pat. 62, referred to. 

Qyamuddin Khan v. Ramyad Singh, 67 Ind. Cas. 
530; 3 P. L. T. 419; A. I. R. 1922 Pat. 354; 1 Pat. 600, 
distinguished. 

Omission to raise the question of purchase of raiyati 
rights during partition proceedings before Revenue 
Authorities does not estop the purchasing co-sharer 
from taking wp that defence in a subsequent suit for 
ejectment by the co-sharer to whose takhta the land is 
allotted. Nor is this defence barred under s. 119 of the 
Estates Partition Act. [p. 1002, col. 2; p. 1003, col. 1.] 

Appeals against a decision of the District 
Judge, Patna, dated the 9th November 1922, 
reversing that of the Subordinate Judge, 
Patna, dated the 30th August 1921, 

. Messrs. P. C. Manuk and S. M. Mullick, 
for the Appellants. j 

Messrs. Sultan Ahmed, Hasan Jan and 
Ahmad Raza, for the Respondents. 

; . JUDGMENT. 

Ross, J.—These threeappeals are direct- 
ed against the judgment of the learned 
District Judge of Patna affirming a deci- 
sion of the Subordinate Judge in suits 
brought by the plaintiffs for recovery of 
possession of certain lands as being bakasht 

| lands to which they were entitled as the 
- result of a partition. Mouza Dariapur Hasan 
was oyginally an estate bearing Tauzi No. 
88 in the Patna Collectorate. It was first 
partitioned in the year 1401 and on that 
partition one of the takhtas created was 
a takhta of 14 annas 15 dams which be- 
came Tauzi No, 5146, One of the proprie- 
’ tors of that estate was Dr. Abdulla. The 
Record of Rights was finally published on the 
22nd of February, 1911, when the lands in 
suit were recorded as bakasht lands subject 
to fhe incident that they were hgld.by the 
defendants by virtue of- purchase on pay- 
e w 
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ment of a proportionate share of rent to 
their co-sharers; that is to say, as being 
held under s. 22 (2) of the Bengal Tenancy 
Act. In 1912 further partition proceedings 
in respect of Taui No. 5146 began’ and 
certain orders were passed by the Board of 
Revenue which will be referred to later. 
The share of Dr. Abdullaebecame Tauzi 
No, 5146 (new) and this estate’ was subse- 
quently sold to the plaintifis. The plaint- 
iffs-brought these suits to recover possession 
of the lands held by the defendants. The’ 
Courts below held concurrently that the 
lands in suit were acquired by the de- 
fendants or their ancestors by purchase. 
There was no finding that the lands were 
acquired by the defendants or their pre- 
decessors before they became co-sharers in 
the village. The learned District Judge 
held that on this finding the defendants 
were entitled io continue to possess the 
lands on payment of rent under s. 22 (2) 


.of the Bengal Tenancy Act, and that they 


were not liable to be ejected from cultivat- 
ing possession. i 

Thecontentions on behalf of the plaintiffs- 
appellants are, first, that the defendants are 
estopped -by the judgment of the Board of 
Revenue in the partition proceedings from 
claiming to retain possession of these lands; 
secondly, that the claim of the defendants 
is virtually one contesting the allotment 
made by the Board of Revenue and can- 
not be entertained under s.° 119 of the 
Estates Partition Act; and, thirdly, that the 
acquisition of these holdings by the de- 
fendants as co-proprietoss was an acquisi- 
tion for the benefit of all the proprietors 
and that they were not entitled to retain 
possession of the lands after partition of 
the estate, the plaintiffs: remedy against 
exclusive possession .by any co-sharer be- 
ing a suit for partition. The first two con- 
tentions do not call for any detailed con- 
sideration. Itis true that the defendants 
gave up their claim that these lands 
were raiyati lands, in the partition pro- 
ceedings, and that the lands were allotted 
as bakasht lands by the Board of Revenue 
in order to equalise the amount of bakasht 
lands held by the different proprietors in 
the different takhtas; it is true that the 
judgment of the Board of Revenue shows 
that the allegation that lands were raiyati 
lands was “not pressed before the Board ; 
but there is nothing to show that the de- 
fendants gave up the position recorded 
in the Record of Rights that they held the 
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lands under s. 22 (2). The order of the 
- Board of Revenue was that if the arrange- 
ment suggested in the judgment could be 
made without any valid objection, effect 
should be given to it,eotherwise the exist- 
ing arrangement would have to stand. It 
appears that effect was given to the 
arrangement suggested and the partition 
was confirmed. Subsequently itgwas brought 
to the notice of the Revenue Authorities 
- that there had been a misunderstanding 
‘and that the lands which were allotted 

as bakasht were not lands of which direct 
possession could be given. But as the 
partition had been confirmed, nothing re- 
sulted from these subsequent proceedings 
except certain pious observations. The 
contention of the learned Counsel for the 
appellants is that the judgment of the 
Board of Revenue gave them a clear title 
to direct possession of these lands and that 
the subsequent proceedings were ultra 
vires. The subsequent proceedings were 
without any effect and did not purport to 
effect anything. But the judgment of the 
Beard of Revenue, whether due to a mis- 
understanding or not, could not take away 
any title to the possession of these lands 
which was in the defendants, and did not 
purport to do so. Strictly speaking all 
that it declared wasthat the lands were 
bakasht lands, and this is not denied. But 
whether they were bakashé lands of which 
direct possession would be given to the 
proprietor of the takhta in which they were 
situated on partition is another question 
altogether and ig unaffected by the judg- 
merft of the Board of Revenue, Nor do I 
see how s. 119 of the Estates Partition Act 
can assist the appellants. That is a section 
which bars certain suits and it isnot avail- 
“ able to the plaintiffs in these actions, and 
‘to argue that the defence is in effect con- 
testing the allotment made by the Board 
of Revenue is, in my opinion, begging the 
question at issue, 

The main argument on behalf of the 
appellants rests on certain observations of 
the Judicial Committee in Midnapur Ze- 
mindary Co., Ltd. v. Naresh Narayan 
-Roy (1) where it is said that partition is the 
remedy which aco-owner has if he and his 
other co-owners cannot agree as to how the 


(1) 80 Ind, Cas. 827; 6 P. L. T.75@; A. I. R. 1924 
P. C. 144; 26 Bom, E. R. 651; 47 M. L. J. 33; 51 O. 631; 
35 M. L. T. 169; (1924) M. W. N. 723; 290. W. N. 34; 20 
L. W..770; 51 I. A. 2938; L R. 5 A. (P. C.) 137; 23 A. 
L, J, 76; 3 Pat. L. R. 193 @. O.). 
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lands which they hold in common should be ° 
managed; and ‘further, l ; 

“if the Midnapur. Company has, in fact, 
been. cultivating any of these lands, it c£n- 
not by such separate use of the landg have 
acquired any 
if the Midnapore Company purclfased any 
jote rights in lands held in common by 
the co-sharérs such .a purchase would in 
law be held to have been a purchase for 
the benefit of all the co-sharers, and the 
jote rights so purchased would by the pur- 
chase be-extinguished.” 

Now this general statement of the law 
‘must be read subject to the provisions of 
s. 22 (2) of the Bengal Tenancy “Act, where 
the consequences of the purchase of an oc- 
cupancy holding by a person jointly inter- 
ested in the land as proprietor are enacted. 
Learned Counsel relies on the languaga 
‘of that sub-section and contends that if it 
be construed strictly it has no application 
after partition occurs, The section enacts 
that a co-proprietor acquiring an occupancy 
-right in land “shall be entitled to hold 
the land subject to the payment to his 
GO-prTOprieto1s............... of the shares of the 
rent which may be from time to time 
He argues that as from 
the moment of partition there are no longer 
any co-proprietors, the sub-section ceases to 
have any operation; and the land must be 


. treated as ordinary bakasht land falling to 


the direct possession of the proprietor of 
the takhta to which it is allotted. In prin- 
ciple I do not see why this consequence 
should ensue. Section 22 (2) confers a pri- 
vilege on the purchasing co-sharer which 
is in derogation of the Common Law right 
of the other co-sharers as stated in the 
judgmént of the Judicial Committee quot- 
ed above. I do not see what there is in 
partition to take away that privilege. On 
the contrary it would appear that the 
partition only removes the necessity for the 


limitation on the effect of the purchase . 


and would set free the holding to-he ope- 


-rated upon by the ordinary provisions of 


the law. In other words, s. 22 (2) imposes a 
limitation on the rights of the co-sharers 
for the benefit of the purchasing co%harer: 
and there is no reason why this limitation 
should be removed by reason only of a 
partition takihg “place. That no undue 
stress is to be laid on the word “co-pre- 
prietors” in the sense contended for by 
the appellants would appear from the de- 
cision of this’ Courf in Bambhadur Lal y, 
e 


jote rights in theme Even ` 


A 


° A. L R.g925 Pat. 547. 


_ 1004 


Gungora Kaur (2) where ithe status con- 
ferred by s. 22 (2) was discussed and it was 
hetd that the status created Wasa peculiar 
status «which attached to the co-sharer so 
long a& he remained a co-sharer; it was 
held thaf when the co-sharer parted with 
his interest in the estate he lost the right 
to retain land under that section. But in 
referring to the decisions where it had 
been held that on partition the purchas- 
ing co-sharer was entitled to retain pos- 
session of land recorded in his name under 
s. 22 (2) of the Bengal Tenancy Act, Kul- 
Want Sahay, J., said: “In these cases the 
interest of the co-sharer who had purchased 
the holding did notcease; he continued to be 
the proprietor after the partition, and hence 
it was held that he was entitled to retain 
possession.” His right to possession was, 
therefore, not limited to the period of the 
co-proprietorship but continued -because 
thg co-proprietor continued to be a pro- 
prietor (though of another takhta) after the 


partition. The authorities bearing directly: 


on the question are conclusive in favour 
of the respondents. In Ram Prasad v. 
Gopal Chand (3) the precise question now 
under consideration was dealt with and it 
was held that the defendants could not be 
ejected from such lands upon partition ; 
and that the Legislature never intended 
nor did the language of s. 22 (2) give rise 
to the interpretation that the co-proprietor 
acquiring an occupancy holding by pur- 
chase, although entitled to retain posses- 
sion on payment of rent to his co- 
sharers, must give it up the moment 
the estate in which the land is situate is 
partitioned among the co-proprietors, The 
same view was taken in Nandkishore Singh 
v. Mathura Sahu (4) where the argument 
that the purchasing co-proprietors ceased 
to be co-proprietors after the partition 
and that the partition effected a complete 
change in the status was dealt with and 
was nagatived. A similar view was taken 
in Basudeo Narayan v. Radha Kishun (5) 
a case which dealt with s. 22 (2) of the Act 
as it stood before the amendment in 1907. 
In that*case their Lordships observe as 
follows : 


42) 89 Ind. Cas, 232; 7 P. L. T. 87; 3 Pat. L, R. 138; 
. 


(3) 58 Ind. Cas. 955; 2 P. L. T. 163 


(4) 65 Ind. Cas. 586; 3 P. L.T, 13; Ae I R.1922 ` 


Pat. 193. ° 
(5) 65 Ind. Cas. 281, 3 P. L.T. 92; (1922) Pat. 55; A, 
I. R., 1922 Rat. 62, 6 
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“Now if this be correct, then something. 
must happen subsequent to the acquisition 
of the holding by the co-sharer landlord to 
put an end to the Molding. It is suggest- 
ed that the partition between the co-sharer 
landlord puts an end to the holding; but 
in my judgment there is no foundation for 
this argument in the Bengal Tenancy. Act 
and we have not been referred to any 
cases which support the argument put be- 
fore us by the learned Vakil appearing on 
behalf of the respondent.” f 

Learned Counsel for the appellants re- 
lied on the decision in Qyamuddin Khan v. 
Ramyad Singh (6) as laying down a differ- 
ent principle. Now that case was express- 
ly decided on the ground that it was 
not a case under s. 22 (2) of the Bengal 
Tenancy Act, and the decisions referred to 
above, which were considered, were not 
dissented from but were distinguished pre- 
cisely on that ground. The lands in that 
case were treated as ordinary bakasht lands 
of the maliks without more, which on par- 
tition would necessarily go to the pro- 
prietor of the takhta to which they were 
allotted. ) . ; 

On the principle and on authority I am 
of opinion that the decision of the learned 
District Judge in this case was correct 
and that the appeals should be dismissed 
with ne i 

el agree. ° 
ie d Appeals dismissed. 


R. L. 
(6) 67 Ind. Cas. 530; 3 P. L. 'T,419; A-I. R. 1922 Pat. 


354; 1 Pat, 600. . 


LAHORE HIGH COURT. 

Suconp CIVIL APPEAL No. 1042 or 1925. 

: February 20, 19-6. 
Present:—-Mr. Justice Addison. 
Musammat JANNAT BIBI—PLAINTIFF 
— APPELLANT 
versus 
Musammat SAIRAN AND oTHERS— 

f DEFENDANTS—RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Arts. 142, 144 
~—Suit based on dispossession. 

Where the case of the plaintiffis that he has been 
in possession of the site by using it up to two years 
before the suit, when he was ousted by defendant's 
erecting a wall, the Art. applicebleis 142 of Sch. 1 to 
the Limitation Act. 

Second appeab from a decree of the 
District Judge, Hoshiarpur, dated the 5th 
February 1925, reversing that of the. Sub- 
ordinate Judge, Fourth Olass, Hoshiarpur, 
dated the 7th July 1924. 
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i Sheikh Niaz Muhammad, for the Appel- 

ant. 

- Sheikh Abdul Aziz, for the Respondents. 
JUDGMENT.—The following pedigree 

table is necessary:— 6 


ALIF ‘aa 


( } 
Amir Khan ° Fateh Din , 


Musammat Janat Bibi, 


Tke Musammat Sairan, 
plaintif. 


defendant No. 1 


| 
Wali Muhammad, 
defendant 
No. 2. 


The plaintiff sued for possession of the 
western half of what is described as a 
vacant siteon the ground that Fateh Din 
gifted the eastern half to his daughter 
Musammat Sairan while Musammat Janat 
Bibi’s father Amir Khan gifted to her the 
western half by a deed executed in Septem- 
ber 1902. It was added that though it 
was the western partthat was gifted it was 
never actually partitioned off by metes and 
boynds from the eastern half and that the 
parties remained jointly in possession and 
jointly used it. The plaintiff was, however, 
dispossessed some two years before the suit 
was instituted by defendant No. 2 building 
a wall to the south so as to enclose the 
western portion and make it a part and 
parcel of the eastern portion. The suit 
was for possession of the western portion 
which has not beeh built upon excep: 
for a small latrine in the southwest corner. 
The suit was decreed by the Court of 
first instance but if was dismissed by the 
learned District Judge on the ground that 
it was time-barred. Against this decision 
this second appeal has been filed. 

It has been held by the District Judge 
that the defendants have used the eastern 
portion for along time and that the western 
pottion claimed by the plaintiff was 
in fact a part of the court-yard of the house 
of defendants and was thus not a vacant 
site as held by the appellant’s Counsel taken 
from Suit No. 567 of the Court of the Munsif 
First Class instituted on the lth October 
1916 this record having been called for as 
a connected one. That wasa suit for pos- 
session by a mortgagee and the plan shows 
that even in 1916 there was a distinct 
court-yard with walls just as they exist at 
present. The District Judge further held 
that the plaintiff had never been in pos- 
gession of the western” portion claimed or 
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of any portion of the site. This is a find» 
ing of fact which’ cannot be challenged in 
second appeal which I agree with the learned 
District Judge that a court-yard enclosed 
with walls attached to the house is, not a 
vacant site. ` 

It was argued, however, that Aft. 144 of 
the Limitation Act applies and not Art. 142 
The plainttff's case, howèver, was that she 
had been in possession by using the site 
up to two years before suit when the 
defendant No. 2built a wall. Article 142, 
therefore, clearly applies. 

It was further argued that as the western 
portion had never actually been partitioned 
off by metes and bounds the whole property 
must be considered as being joint and the 
possession of the defendants was, therefore, 
the possession of the plaintiff. In my 
opinion the mere fact that the dividing line 
had wot been drawn between the two por- 
tions dogs not affect the case. What was 
gifted to her was the western portion which 
could have been ascertained at any time. 
The property became separate then and did 
not continue joint. 

No other point was argued. In my opinion 
the appeal was rightly decided and I dis- 
miss this second appeal with costs. 

R. L. Appeal dismissed, 


ALLAHABAD HIGH COURT. 
LETTERS Patent APPEAL No. 186 or 1924. 
February 9, 1926. 
Present:—Sir Grimwood Mears, Kr., 
Chief Justice, and Mr. Justice Mukerji. 
Sheikh MAJID HUSAIN AND OTHERS— 
PLAINTIFFS—APPELLANTS 
versus 
Mir KURBAN ALI AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Agra Tenancy Act (II of 1901), s. 20 (8%—Agricultur- 
al lease—-Transfer of lessee’s interest—LHstopp@. 

The interest ofa permanent lessee of agricultural 
land. although declared to be transferable by the lease, - 
is not transferable, and if it is transferred, the zemin- 
dar (lessor) is not estopped from questioning the 
transfer, . 


Letters Patent Appeal against the judg- 
ment of Mr. Justice a Lal, dated 
the 9th July 1924, in Second Appeal No. 361 
1923, printed as 82 Ind. Cas. 289. . 

Mr. P. L. Banerji, for the Appellan®s. 

. Mr. Iybul Ahmad, for the Respondents. 
` JUDGMEN T.~-The only question to 
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be detided in this appeal is whether the in- 
terest of a permanent lessee of agricultural 
land, declared to be transferable by the 
lease, is transferable. 

The facts are given in the judgment of 
this Odurt and they need not be repeated 
but briefly they are as follows:—The zemin- 
dar of certain lands granted a perpetual 
lease to two persons and, by the terms of 
the lease, granted them a transferable 
right. The lessees made a mortgage of 
their interest in favour of the plaint- 
iff-appellant before us. The mortgagee 
ebrought the suit out of which this appeal 
has arisenstoenforce this mortgage against 
the sons of the lessees. Thesons having died 
during the pendency of the suit, the zemin- 
dar was broughton the record, as, by es- 
cheat, the lands had gone back to him. The 
zemindar raised the plea that the transfer 
was void under s. 20 (3) of the ‘Tenancy 
Act and the mortgage was not’ enforce- 
able. 

This plea has found favour with a learn- 
ed Judge of this Court and it is contended 
that this view is not right. 

It has been urged that the zemindar him- 
self having granted a transferable right to 
the mortgagors is was not open to him to 
say that that right did not exist. This 
would be correct ifthe law as enacted in 
s. 20 (3) did not exist. It is not open to 
anybody to create an estate in the teeth 
of the law The parties, when they con- 
tracted, knew that, under the law, the 
rights of a lessee of agricultural land, 
whether he be called a thekadar or a 
non-occupancy tenant, were not transfer- 
able. In this view the suit was not main- 
tainable and was rightly dismissed. 

The appeal fails and is hereby dismissed 
with costs including Counsel's fees in this 
Court on thehigher scale. 

£. D. Appeal dismissed. 

Fras. e 


. 


. 
e 


LAHORE HIGH COURT. 
BecenD Civit AvpzaL No, 2854 or 1925. 
February 23, 1926. 

Present :—Mr. Justice Campbell. 


RAWAL BAKHSH—DPsrenpant— 
. APPELLANT 2 
. versus : 
* DOLU MAL—PLAINTIFES— 
RESPONDEANT. 


iii Act (QX ay 1998), Seh, I, Arts, 142, l44—- 


RAWAL BAKHSH v. DOLU MAL; 
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Suit for possession after dispossession—Burden of? 
proof. 

Where a plaintiff's suit for possession is based 
upon his dispossession by the defendant, the 
burden of proof is on the plaintiff to prove his pos- 
session at some time wêhin 12 years preceding the 
suit and it isnot enough to show merely an anterior 
title. [p. 1007, col. 1.] 

Jai Chand v. Girwar Singh, 52 Ind. Cas. 366; 41 A. 
669; 17 A. L. J. 814, Secretary of State for India z 
Chelikani Rama Rao, 35 Ind. Cas. 902; 39 M. €17; 

M. L. J. 324; 20 C. W. N. 1311; (1916) 2 M. W.N. iets 


-14 A. L. J, 1114; 20 M. L. T, 435, 4 L. W. 486; 18 Bom. 


L. R. 1007; 25 G. L.J. 89; 43 I. A. 192 (P. 0.) and Koo- 
thali Moothavar v. Perengati Kunbarankutty, 66 Ind. 
Cas, 451; 44 M. 883; 14 L. W. 721; (1921) M. W.N. 847; 
41M. L. J. 650: 30 AL L. T. 42; 48 LA. 395; 26 0. W. N. 
666; 24 Bom. L. R. 669; A. I. R. 1922 P. C. 181 (P. Q., 


distinguished. 

Mohima Chunder Mozoomdar v. Mohesh Chunder 
Neoghi, 16 C. 473; 16 I. A. 23; 5 Sar. P. ©. J. 321; 8 
Ind. Dec. (N. 3.) 312 (P. C.), followed. 

Second appeal froma decree of the Dis- 
trict Judge,. Multan, dated the 13th August 
1925, modifying that of the Subordinate 
Judge, Fourth Class, Multan, dated the 22nd 
January 1925. 

Lala Har Gopal, for the Appellant. 

. Lala Jagan Nath Aggarwal, for the Re- 
spondent. . 


J UDGMENT.—In this ease the plaintiff 
sued for possession of four fields Nos. 685, 
686, 687 and 688, alleging in his plaint that 
he was the proprietor and that the defend- 
ant Rawal Bakhsh had taken possession at 
various times commencing from 1912. 
Rawal Bakhsh pleaded-that he was the 
owner and that he and his father and uncle 
had been in adverse possession for many 
years. 

The Trial Court gave the plaintiff a decree 
for field No. 688 and fora part of No. 687 
and dismissed the suit as regards the others 
as time-barred under Art. 142 of the Limi- 
tation Act. 

The plaintiff appealed and the learned 
District Judge proceeded to examine the 
case as though the burden of proof were . 
upon the defendant to adverse possession 
under Art. 144. The learned District Judge 


. observed that the only evidence was the 


Revenue Records and held that, except in 
regard to 2 kanals 5 marlas, Rawal Bakhsh’s 
possession of the land was first shown in 
1912 and that, since the suit was instituted 
in December 1923, the plaintiff's claim was 
within time. Rawal Bakhsh was held toe 
have been,in possession of the 2 kanals, 5 
marlas since 1908 but it was also held that 
his possession was not adverse. 

On second appealit is contended that the 
decree of the Trial Court should be restored, 
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because, from the nature of the suit which 
was based upon dispossession, the first 
thing that the plaintiff had to do was to 
prove that he had been in possession with- 
in 12 years and because®on the findings of 
the lower Appellate Court he had failed to 
do so. In reply reliance is placed on Jat 
Chand v.Girwer Singh (1) and on the Privy 
Council decision therein referred to Secré- 


tary af State for India v. Chelikant Rama. 


Rao (2). Referenceis also made to Koothali 
Moothavar vi Peringati Kunharankutty (3). 
ln none of these cases, however, was the 
plaintiffs. claim based upon dispossession. 
In all of them it was based upon a simple 
assertion of title. The present case appears 
to me to be covered by what was ruled by 
their Lordships of the Judicial Committee 
in Mohima Chunder Mozoomdar v. Mohesh 
Chunder Neoghi (4). There the plaintiffs 
had shown that they formerly were pro- 
prietors of the land in suit which they 
claimed from the defendants but they had 
been dispossessed, or their possession had 
. been discontinued, some years before suit, 
and” the defendants were in possession and 
denied. the plaintiffs’ title. It was held that 
the burden of proof was on the plaintiffs 
to prove their possession at some time with- 
in the 12 years preceding the suit, and that 
it was not enough for them to shew anterior 
title without proof of possession within 
12 years, to shift the burden of proof on 
to the defend&nts .toeshow that they (the 
defendants) were entitled to retain posses- 
sion. 


In éhe present ifstance Rawal Bakhsh - 


“was first shown in possession in 1922 but 
the previous jamabandi was of the year 
1908 and the plaintiff has not been able to 
prove that he was dispossessed by Rawal 
Bakhsh after the 2lst December 1909. His 
suit, therefore, must fail as regards the 
- land decreed to him by the lower Appellate 
. Court. 
I accept the appeal with costs and restore 
the decree of the Trial Court. The defend- 


(1) 52 Ind. Cas. 366; 41 A. 669,17 A. L. J. 814. 

(2) 35 Ind. Cas. 902; 39 M. 617; 31 M. L., J. 324; 20 
O. W. N. 1311; (1916) 2 M, W. N. 224; 14 A. L. J. 1114; 
20 M. L. T. 435; 4 L. W. 486; 18 Bom. L. R. 1007; 25 

»0. L. J. 69; 43 I. A. 192 (P. CO). . 

(3) 66 Ind. Cas. 451; 44 M. 883; 14 L. W, 721; (1921) 
M. W. N. 847; 41 M. L. J. 650; 30 AI. L. T. 42; 48 I. A. 
395; 26 ©. W. N. 666; 24 Bom. L. R. 669; A.L R. 
1922 P. O. 181 (P. 0.) 

(4) 16 ©. 473; 16 I. A. 23; 5%Sar. P. O. J, 321; 8 Ind. 
Deo. (x. s.) 312 (P, O.). 
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ant Rawal Bakhsh will hava hts eostsdn the” 
lower Appellate Court. ` 


R. L. Appeal accepted, 
Kg 
` b 
LAHORE HIGH COURT. 


First CIVIL APPEAL No. 2567 or 1916. 
October 20, 1925. l 
Present:—Mr. Justice Martineau and 
Mr. Justice Jai Lal. n 
NAND KISHORE—P.arntirr— a 
APPELLANT: 


VETSUS 
SULTAN SINGH AND ANOTHER—DEFEXD- 
ANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 47, O. XXI, 
r. 92 (8)—Auction-purchase by decree-holder of pro- 
perty of judgment-debtor confirmed—Suit by co- 
judgment-dédtor impugning sale, whether barred—Suit, 
whether may be treated as application under s. 47. 

Where a decree-holder with the permission of the 
Executing Court purchases at an auction-sale property 
of one of the judgment-debtors a suit by a co-judgment- 
debtor claiming title in the property is barred by the 
provisions of s. £7, CO. P. C. 

Chotha Ram v. Karmon Bai, 44 Ind. Cas, 169; 8 P. R. 
1918 and Bhagwati v. Banwari Lal, 1 Ind. Oas. 416; 31 
oo 5M. L. T. 185; 6 A. L. J. 71 (F, B.), distinguish- 
ed. > 

Apart from the provisions ofs. 47, C. P. C., where 
an execution sale has been confirmed and has become 
absolute such a suit is barred under O. XXI, r. 92 13), 
C. P. 0, 

Where such a suit has been filed in a Court other 
than the Executing Court, the plaint cannot be allowed 
to be treated as an application under s. 47, O. P. C. 

First appeal from a decree of the Senior- 
Subordinate Judge, Delhi, dated the 30th 
May 1916. 

Mr. M. S. Bhagat, for the Appellant. 

Messrs. Sardha_ Ram and Jagan Nath 
Bhandari, for the Respondents. 


JUDGMENT.—One Shafkat Ullah 
mortgaged his Re. 0-3-9; share in certain 
shops to the defendants, who in 1914 ob- 
tained a decree in the Court of tħe District 
Judge of Delhi for sale on the mortgage. 
The property was sold in execution and 
purchased by the defendants themselves 
with the permission of the Court., The 
sale was confirmed and formal possegsion 
was delivered tothe defendants, The pre- 
sent plaintiff Nand Kishore way a party to 
the suit brought on the mortgage and was 
one pf the judgment-debtors, but the appli 
cation for execution was made against 
Shafkat Udlah only and it was only his 
share which purpotted to be sold. The 
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plaintiff alleges that he had purchased a 
a Re 0-3-4 sharé in the property from Shaf- 
kat Ullah in 1912, that after that only a 
Re. 0-0-54 share remained with Shafkat 
Ullah, and that the sale of a share in excess 
thereof in the.execution proceedings was 
invalids and he asks for a declaration that 
he is the owner of a Re. 0-3-4 share, The 
suit has been dismissed as barred by s. 47 
of the O. P. O. and the plaintiff appeals. 

Reliance is placed*for the appellant on 
Chotha Ram v. Karmon Bai (1) which 
followed Bhagwati v. Banwari Lal (2). In 
those cases it was held that a decree-holder 
e who purchases at an auction-sale with the 
permissien of the Executing Court occupies 
the same position as any other auction- 
purchaser ; that a question arising between 
him and the judgment debtor whose pro- 
perty has been sold, as to the possession 
thereof, after the confirmation of the sale 
is not a question relating to the execution, 
discharge, or satisfaction of the decree ; and 
that the decree-holder is not precluded by 
the provisions of s, 47 of the O. P. O., from 
bringing a separate suit to recover posses- 
sion ofthe property purchased by him. It 
is to be observed that those were cases in 
which the plaintiff was seeking to obtain 
possession of the property on the strength 
of the sale which had taken place in his 
favour and are, therefore, not applicable to 
the present case, in which the plaintiff is 
seeking to avoid ‘the sale, which he contends 
was invalid. J*urther, whether or not s. 
47 of the O. P. ©. applies, we are of opinion 
that, the sale having been confirmed and 
become absolute, the present suit, in which 
the plaintiff is virtually seeking to have the 
sale set aside, is barred by O. XXI, r. 92 


). ; 

The appellant has also asked that if the 
suit does not lie his plaint may be treated as 
an application under s. 47, but we are not 
prepared to grant this request, seeing that 
the yon es not presented to the Execut- 
ing .Court, which was the Court of the 
District J udge, but to the Court of a Sub- 
ordinate Judge. 

We accordingly dismiss the appeal with 
costa . 

Rt I. Appeal dismissed, 


(1) 44 Ind. Cas. 169; 8 P. R. 1918. 
3) Lane. One 416; 31 A. 82; 5 M. L.T. 185;6 A. L. 


DAMODAR DAS V. MUHAMMAD ÌSMAIL. 
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ALLAHABAD HIGH COURT. 
Secoxp Civin APPEAL No. 326 oF 1926. 
February 19, 1926. 

Present:—Mr. Justice Mukerji. ° 
DAMODAR )PAS—Dzerenpant— 
APPELLANT 
versus 
MUHAMMAD ISMAIL—PiainTiFE— 
RESPONDENT. 


* Civil eae Code (Act V of 1908), s. 85+ Costs—- 
Second appeal. 


A pure question of costs being entirely in the dis- 


cretion of a Court is not a question of law on which 
a second appeal would lie, 


Second appeal against a decree of the 
District Judge, Meerut, dated the 2nd De- 
cember 1925. 

Dr. N. C. Vaish, for the Appellant. 

JUDGMENT.—This second appeal re- 
lates to nothing but a question of costs and, 
in my opinion, no second appeal on a pure 
question of costs should be allowed to be 
maintained where two Courts below have 
expressed the same opinion. 

In a suit brought against the present 
appellant, a pure declaratory decree was 
sought for, and, as appears from the judg- 
ment of the first Court, at a somewhat 
late stage, the appellant took the plea that 
a purely declaratory suit was not main- 
tainable. The Court of first instance sus- 
tained the plea and dismissed the suit, but, 
on the ground that the plea had been taken 
late, ordered that the parties should pay 
their own costs. In other wosds, itdeprived 
the successful defendants of their costs. An 
appeal was taken to the lower Appellate 
Court and the learned District Judge said 
that he was not satisfied that sufficient cause 
had been made out to justify himin interfer- 
ing with the discretion of the lower Court. 

A second appeal can lie ifthe decision be 
contrary to law, vides. 100 of the C. P.O. 
The law is laid down in s.35o0f the C.P. 
C., and says that the question of costs 
shall be in the discretion of the Court and 
the Court shall have full power to deter- 
mine by whom or out of what property and 
to what extent such costs are to be paid. 
It is true that the same s. 35 lays down 
that it would be the duty of the Court to 
record its reasons in a case where it 


directs that the costs shall not follow the 


event. In England, ordinarily, a discre- 
tion as to costs is not interfered with 
unless the appeal succeeds on the merits 
also, vide Maddison v. Alderson (1). It is 


(1) (1883) 8 A. O. 467,52 L. J. Q.B. 737;49 LT- 
303; 31 W. R. 820; 47 J. B, 821. 
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. true that in India an appeal has been 
entertained on a question of costs even after 
the passing of the C. P. C. of 1903, in 
which the e.39 quoted above occurs. But 
I am not aware of any case in which a 
question of costs has sen allowed to be 
litigated in second appeal, where the two 
Courts below have taken the same view and 
when no substantial point on the merits 
arisesin the case. A matter that is in the 
entire discretion of a Court cannot be 
called a question of law, pure and simple, 
specially where, as in- the case, it relates 
to costs only and the law gives full dis- 
cretion to the Court to direct that the 
costs shall not follow the event. I consider 
that to allow a second appeal on a question 
of costs, pure and simple, would be dis- 
astrous in its result. 

I dismiss the appeal under O. XLI, r. 11, 
C. P.C. 


G. A, Appeal dismissed. 


‘ LAHORE HIGH COURT. 
First Orvin APPBAL No. 498 of 1921. 
November 7, 1925. 
Present:—-Mr. Justice Martineau and 

Mr. Justice Jai Lal. 
KHIZAR HAYAT AND ANOTHER— 
TJEFENDANTS—A PPELLANTS 


; VErsus 
ALLAH YAR SHAH—PLAINTIFE— 


RESPONDENT. 

Crustom—Succession®-Sayyads of Kot Isa Shah, Tahsil 
Jhang—Collaterals versus daughter's son—Gift— 
Widow's powers—Ancestral property coming to heir 
by gift rather than inheritance, nature of. 

Among Sayyads of Kot Isa Shah in the Jhang 
Tahsil a near collateral has a preferential claim toa 
daughter's son whose mother has not married in the 
family of her father. Nor is there any special custom 
among them empowering a widow to make a valid 
gift of property inherited by her from her husband, 
[p. 1010, col. 1; p. 1011, col. 1.] 

Property which is originally ancestral does not 
become self-acquired property of the donee because it 
comes tothe donee by gift and not by inheritance 
when it would have dascendsd to him by inheritance 
even if thera had bean no gift. [p. 1010, col. 2.] 

Attar Kaur v. Nikkoo, 80 Ind. Cas. 534; 5 L. 356; 6 
L. G. J. 216; A. I. R. 1924 Lah.538; 1 L. C. 117 (F. B.), 
followed. ot 

First appeal from a decree of the Senior 
Subordinate Judge, Jhang, dated the Ist 
. October 1920. à ; 

Messrs. Niaz Muhamnfad and Muhammad 
Monier, for the Appellants, 

4 . 
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KHIZAR HAYAT v, ALLAH YAR SHAH, 
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Bakhshi Tek Chand (with him Messrs. 
M. L. Puri and Moti Ram), for the Respond- | 
ent. . . 

JUDGMENT.—Two  pedigree-tables 
will be found at pages 207 and 209, respeg- 
tively, of the printed paper-book, - 

Maksud Shah and Abdullah Shah” were 
two brothers. Abdullah Shah's dafighter, 
Musammat Sahib Khatun, was married to 
Maksud Shah's son, Pir Ramal. They had 
two sons, Ghulam Murtaza and Nur Zaman. 
Pir Kamal had two other sons by different - 
wives. One of them is Allah Yar Shah, the 
plaintiff, and the other is Karam Hussain, 
who is a pro forma defendant in this case. 
After the death of Abdullah Shah his widow, 
Musammat Said Bibi, gifted some land to 
Nur Zaman, but Nur Zaman died sonless. 
She, therefore, made a gift of the same land 
to Ghulam Murtaza. The deed of gift is 
witnessed by Pir Kamal. Ghulam Murtaza 
having died his widow, Musammat Allah 
Jawai, madea gift of the land to defend- 
ants Nos. 1 and 2, who are the sons of 
Aiusammat Mundai, a daughter of Ghulam 
Murtaza by Musammat Allah Jawai. This 
gift was made on the 13th July 1915. The 
plaintiff instituted this suit fora declara- 
tion that the gift by Musammat Allah Jawai 
was invalid without the consent of the 
reversioners, alleging that the property in 
the hands of Ghulam Murtaza was ancestral 
qua the plaintif. He, therefore, claimed 
possession of a half share ina part of the 
property which was in theactual possession 
of the defendants, and a declaration as re- 
gards the other part which was in posses- 
sion ofa mortgagee. Karam Hussain was 
alleged by the plaintiff to be the owner of 
the other half, andit was alleged that he 
had declined to join in the suit. He was, 
therefore, impleaded asa defendant. The 
suit was contested by defendants Nos. 1 and 
2 on various grounds, but it was decreed by 
the Senior Subordinate Judge of Jhang, 
who held that the property was ancestral, 
that the defendants, were not thelegal heirs 
of Ghulam Murtaza, and that the gift made 
by Musammat Mundai “was not f8r neces- 
sity”. Presumably he meant by this last 
expression that Musammat Mundai wasin- 
competent tomake the gift. Both parties 
were agreed that they were governed by 
custom and not by Muhammadan Law. 

The decree of th@ learned Senior Subordi- 
nate Judge is attacked before uson three . 
grounds, namely:— 5, A ais 

1. That Musammat Mandai, the daughter 
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of Ghulam Murtaza, was married to one 
* Saleh Shah*who was a collateral of Ghulam 
Murtaza, and, therefore, according to the 
special custom prevailing gmong the par- 
ies Musammat Mundai and through her 
defendants Nos. 1 and 2 were the heirs of 
Ghulam Murtaza. 
. 2, Thatit had not been proved that the 
property was originally ancestral, and that 
Jin the case of non-ancestral property daugh- 
ters succeed in preference to collaterals. 

3. That the gift by Musammat Said Bibi 
to Ghulam Murtaza was not to an heir but 
was to one of several heirs, and, therefore, 

, the gifted property became the self acquir- 
ed property of Ghulam Murtaza. 

That there was a special custom governing 
the parties according to which a widow 
‘was competent to make a gift of the estate 

- in her hands. S 

After hearing Counsel we are of opinion 
that the conclusions ofthe learned Senior 
Subordinate Judgearecorrect. The parties 
are Sayyads of Kot Isa Shahin the Tahsil 
of Jhang. The learned Counsel on both 
sides rely on the Riwaj-i-ams prepared at 
the Settlements of 1880 and. 1904. 

We will first dispose of the contention of 
the learned Counsel for the appellants that 
defendants Nos. 1 and 2 were entitled to 
succeed tothe estate of Ghulam Murtaza 
owing.to their mother Musammat Mundai 
having been married to Saleh Shah, a col- 
lateral. He is stated to be a collateral in 
about the 20th degree (see the statementof 
Sayyad Allah Yar Shah, D. W. No.2], at 
page 188 of the printed record). Beyond 
this our attention was not drawn to any 
other evidence regarding the relationship of 
Saleh Shah. The Riwaj-i-am prepared at 
the Settlement of 1880 provides. that a 
daughter and her descendants succeed only 
if the former be married inthe family ofa 
‘near relation’. The Riwaj-i-am prepared 
in connection with the Settlement of 1901 
provides that married daughters do not 
generally swcceed, butif a collateral de- 
scendéd ‘from a common grand-father be not 
in existence, then such daughters succeed 
provided they are married in the family of 
the father. It is quite clear that Saleh Shah 
is not a near relation, nor does he belong to 
the family of Ghulam Murtaza. Therefore, 
according to the custom Musammat Mundai 
would not succeed to the estate of Ghulam 

e Murtaza in preference tothe plaintiff, aad 

consequently her sons defendants Nos. 1 and 

2 cannot claim the property in d®pute as 
¢ 


KHIZAR HAYAT V. ALLAH YAR SHAH. 


(93 I O. 1926) . 


heirs of Ghulam Murtaza. In this connec. ' 
tion the learned Counsel for the appellant 
relied upon the statement of Allah Yar 
Shah, plaintiff, which is to he founds at 
pages 145 and 146 pf the printed book,and 
in which he stated that the descendants of 
Pir Kamal, Shah Jamal, Abdul Rehman 
and Sher, the ancestors ofthe parties, are 
considered as members of ‘the same kuf 
(family), and that ifa daughter is married 
in the same family (kuf) she gets the pro- 
perty. But in the same statement the 
witness made it quite clear thatthe daugh- 
ter of Ghulam Murtaza was married in 
another family and, therefore, was not en- 
titled to inherit the property left by Ghulam 
Murtaza. ln our opinion, having regard to 
the pleadings and taking his entire state- 
ment into consideration, Allah Yar Shah 
cannot be taken to admit the claim of de- 
fendants Nos. 1 and 2 to succeed to the 
property in suit in preference to the plaint- 
if, The Riwaj-iam is quite explicit on 
the point and we have no hesitation in 
holding that the plaintiff was entitled to 
succeed to the ancestral property of Ghulam 
aa in preference to defendants Nos. 1 
and 2. 

We find that there is no distinction ac- 
cording to the Riwaj-i-am between the 
ancestral and selfacquired immoveable 
property for the purposes of succession. 
We are further of opinion that the property 
in the hands of Ghulam Murtaza. was an- — 
cestral qua the plaintiff and thatit did not 
lose its character as such by the fact of the 
gift madein favour of Ghulam Murtaza by 
Alusammat Said Bibi. . 

According to the Riwaj-i-am Ghulam 
Murtaza was the next male heir to Musam- 
matSaid Bibi hecause his mother Musam- . 
maut Sahib Khatun having been married to 
Pir Kamal, a nephew of Abdullah Shah, 
was entitled to succeed in preference to the 
collaterals. The gift, therefore, by Musam- 
mat Said Bibi was to a person who was 
connected with the donor and who would 
have succeeded to the property’ apart 
from the gift. Under such circumstances 
property which was originally ancestral 
did not become the ‘self-acquired property 
of the donee. Attar Kaur v. Nikkoo (1)° is 
an authority insupport of this proposition, 

We agree with the Senior Subordinate 
Judge thatthe property in the hands of 
Musammat Said Bibi was the arcestral pro- 

(1) 80 Ind. Cas. 534; 5 L. 356; 6 L. b. J, 216; A. IR 
1924 Lah, 538; 11, Q. 117 (P B) " 
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perty of her husband. The learned Coun- 
sel for the appellant did not seriously 
contest this finding, and, therefore, we need 
not discuss it at any length. We may 
remark in passing that th® whole of the 
property in suit was not the subject of gift 
by Musammat Said Bibi. Onlya very small 
fraction of it wasgifted by her. The rest 
of it appears to have come to Ghulam 
Murtza by inheritance and not by gift. 

There is no satisfactory evidence in sup- 
port of the contention’ of the appellant 
that a widow among the Sayyads of Kot Isa 
Shah in the Tahsil of Jhang has by special 
custom power to make a valid gift of pro- 
perty inherited by her from her husband. 
The learned Counsel for the appellant 
practically conceded that on the present 
record it was not possible for him to claim 
that such a custom had been proved. 

We are, therefore, of opinion that the 
property in suit is ancestral as regards the 
plaintiff, and that Musammat Allah Jawai 
was not competent to make a gift thereof 
to defendants Nos. 1 and 2. The plaintiff's 
suit was rightly decreed by the learned 
Senior Subordinate Judge, and we dismiss 
this appeal with costs. 


R. L. Appeal dismissed. 
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LAHORE HIGH COURT. 
Seconp Civin Appest No. 2232 or 1925. 
e February 17, 1926. 
Present:— Mr. Justice Campbell. 
NARAIN DAS—Derenpant—APPELLANT 
Versus 
KHAN CHAND—PLAINTIFF— 


RESPONDENT. . 

Specific Relief Act (I of 1877),s. 54—Pernianent 
injunction, suit for-——Delay, unreasonable, meaning of. 

Where in a suit for a permanent injunction re- 
quiring ‘the defendant to remove the obstruction 
placed by him to the light and air enjoyed by the 
plaintiff, itisfound that while the defendant's con- 
struction was going on the plaintiff's house was unten- 
anted and plaintiff was away in service and it was im- 
possible for him to know what was going on inhis 
absence,it cannot be said that there was unreasonable 


delay on the part of the plaintiffin protesting against 


defendant's action. 


. Second appeal froma decree of the Dis- 
trict Judge, Multan, dated the 30th April 


_ 1925, affirming that of the Subordinate 


Judge, Fourth Class, Multan, dated the 9th 
October,1924, ° 


Mr E. J. Rustamĝi, for the Appellant, 


KAMIR V. MEWAZ. | 
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Lala Durga Das for Lala Badri Das, R. B., 
for the Respondent. 
JUDGMENT.—This second appeal is 
against a judgment of the District Judge, 
Multan, affirming a decree in favour of the 
plaintiff for a permanent’ injunctioy? re- 


quiring the defendant to remove the ob- | 


struction placed by him to he light and 
‘air enjoyed by the plaintiff through certain 
windows and appertures., ` 

The finding is that the plaintiff enjoyed 
an easement of light and air through these 
openings and thatthe defendant by con- 
structing a house contiguous to that of the 
plaintiff's has caused the result, of the 
windows and the ventilators opening into 
the defendant's rooms instead of into the 
open air, In second appeal it is argued 
that the plaintiff could only obtain the 
relief which has been granted to him by 
proving that the obstruction of light and 
air amounted to a nuisance. On the find- 
ing of the lower Appellate Court a cer- 
tainty was created. 

The only other point taken is that the 
plaintiff should not have been granted a 
decree on account of the delay in bringing 
his suit. The lower Appellate Court has 


found that while the defendant's construc-- 


tion was going on the plaintiff's house was 
untenanted, the plaintiff was employed 
at Sargodha in Government service, and 
that it was impossible for him to know 
what was going on at Multan. On these 
findings there was no unreasonable delay in 
protesting against the defendant's action. 


The appeal fails and is dismissed with 
costs. 


R. L. Ki Appeal dismissed, 


e 
LAHORE HIGH COURT. + 
First CIVIL APPEAL No. 275 or 1921. 
November 10, 1925. 
Present:—Mr. Justice Martineau and’ 
Mr. Justice Fforde. , 
KAMIR—Derenpant— APPELLANT 
versug 
MEWAZ AND O0TAERS—PLAINTIFES, 
Musammat ROSHNAI AND ANOTHER-— 
DeFENDANTS—RESPONDENTS, ° 
Custom—Altenation by awidow-—Self-acquired pro- 
perty—Reversihers’ right „to sue in presence of 
daughter. 8 ° 
° . 
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The existenca of a daughter does not preclude the 
near reversioner from contesting an alienation made 
by a widow snd it is immaterial whether the property 
alienated by the widow is self-apquired or ancestral. 
Muhammad Umar v. Abdul Karim, 103 P. R. 1907; 
158 P. W. R. 1907 and Kapuria v. Mangal, 149 P. R. 
ee P. W. R. 1908, followed. : 
‘ifst appeal from a decree of the Senior 
Subordinate Judge, Jhang, dated the 15th 
November 1920. he 


Sheikh Umar Bakhsh, for the Appellant. 


Moulvi Ghulam Mohi-ud-din, for the Re- 
spondents. 

JUDGMENT.—This is a suit brought 
by the collaterals of one Ghulam to contest a 
mortgage made by his widow Musammat 
Jawai gnd his mother Raushnai in favour 
of the defendant, Kamir. 

It has been held by the Trial Court that 
the parties are governed by the general 
custom. of agriculturists, and with this 
finding we entirely agree. It appears 
that Ghulam left him surviving one issue 
only, namely, a daughter, now aged some 
three years: Itis contended by Mr. Umar 
Bakhsh, who appears for the mortgagee, 
that the alienation is valid as the pro- 
perty in question was admittedly the self- 
acquired property of Ghulam and is not 
ancestral qua the plaintiffs. Mr. Ghulam 
Mohi-ud-din, who appears for the plaintiffs- 
respondents has referred to two cases; one, 
Muhammad Umar v. Abdul Karim (1), in 
which it was held that the existence of a 
daughter does not preclude the near rever- 
sioner from contesting the alienation made 
by a widow, and that itis immaterial whe- 
ther the property alienated by the widow 
is self-acquired or ancestral property. In 


the other case cited by Mr. Ghulam Mohi- - 


ud-din, namely, Kapuria v. Mangal (2) 
it was-held that where a widow’s daughter 
has herself no male issue a distant rever- 
sioner may contest an alienation made by 
such widow. No case has been cited to the 
contrary and accordingly we must hold it 
to be clearly established that the plaintiffs 
undgr the circumstances of the present case 
have the right to bring this suit in spite of 


_the fact that there is a daughter of the 


alienor Musammat Jawai. living. 

We agree with the Trial Court that ne- 
eessity for the alienation has not been 
established, Accorgingly the appeal must 
be dismissed with Costs, ° 

R, L. aa, yer Appeal 

(1b 103 P. R. 1907; 159 P, W. R. 1907. 

(2) 149 P, R,1 908; 192 P wW. R. 1908. , 


dismissed. 
e 


e 


DURGA DATT-JAGAN NATH ¥. R. J. WOOD & 00. 


. 
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LAHORE HIGH COURT. 
Wrest CIVIL A PrEAL No. 1854 or 1925. 
February 25, 1926. pear 
Present:—Mr. Justice Broadway 
and M®. Justice Fforde. 
Messrs. DURGA DATT-JAGAN 
NATH or DELHI—DeErenpDants— 
APPELLANTS 4 
VETSUS . : 
Messrs. R. J. WOOD anv Co. or DELHI 
—PLAINTIFFS— RESPONDENTS. 
Damages, suit for—Preliminary decree, whether may 
be passed. 
In a suit for damages for non-delivery of goods 
ordered, no preliminary decree can be passed, as sucli 
a procedure is not warranted by law. 


. First appeal froma decree of the Sub- — 


ordinate Judge, First Class, Delhi, dated . 


the 22nd June 1925. 
Lala Sardha Ram, R. 8. for the Appel- 


lants. f i 
Lala Mehr Chand Mahajan, for the Re- 


spondents. 
l JUDGMENT. 

Broadway, J.——This appeal has 
arisen in the following circumstances. The 
plaintiff, a firm known as Messrs. “R. J. 
Wood and Co., Delhi, claimed a sum of 
Rs. 19,000 as damages from the defendant 
firm of Messrs. Durga Datt-Jagan Nath 
also of Delhi for failure to take delivery of 
goods ordered. The Trial Court after hear- 
ing such evidence as the parties cared to 
lead on the 22nd of June 1925 passed an 
order to the following effect: — 

“Accordingly a preliminary decree is 
passed for recovery of the amount to be 
caleulated.as above with full costs, of the 
suit and with interest on the principal 
decretal amount at Rs. 6 per cent. per 
annum till realization from the date of the 
suit. Parties to appear before me on 4th 
July 1925 so that the damages may be 
correctly assessed on the lines indicated 


above.” 


This is clearly an interlocutory order. 
A preliminary decree was, however, drawn 
up in its terms; and against that prelimi- 
nary decree the defendants preferred this 
appeal through Mr. Sardha Ram. The 
appeal was first filed on ten rupee stamp, 
the learned Vakil for the appellant noting 
at the footof the memorandum of appeal 
that the suit being one for damages and 
not for accounts, no preliminary decree 
should håve baen passed. For that reason 


he claimed exemption from filing Court-fee ` 
on the full amoung. The office apparéntly _ 


objected and the deficiency has been made 


. 


[93 I. ©. 1926) 


‘good. It is perfectly clear that in suits of 
this nature no preliminary decree should 
‘be passed and the learned. Vakil’s conten- 


‘tion as to this in the note teferred to above 


was prefectly sound. It is, however, urged 
that as no decree at all should have been 
passed and as the case for the appellant is 
very strdng on the merits, this Court should 
overlook the gross irregularity committed 
by the Trial Court and merely direct that 
Court to send up areport as to what the 
actual amount due according to the terms 
of the preliminary decree would come to. I 
do not think that we should be justified in 
acceding to this request. In my opinion 
the proper order inthis case is to accept 
the appeal to set aside the preliminary 
decree and return the case to the Court 
below for disposal in accordance with’ law. 
As, however, the error is due solely-to the 
conduct of the Court and as the decree 
passed purports to be a preliminary one, I 
think that the appellant should be re-paid 
his Court fees. Other costs in this Court 
must follow the event. 

Fforde, J.—I agree. If wo were io 
accede to Mr. Sardha Ram's suggestion as to 
the mode inwhich thisalleged decreeshould 
be treated, we would be deliberately en- 
couraging confusion in the administration 
of justice and perpetuating illegality, 

R, L. Appeal accepied, 





LAHORE HIGH COURT. 

LETTERS PATENT APPEAL No. 174 oF 1924. 

November 12, 1925. f 

Present :—Sir Shadi Lal, Kr., Chief 

Justice, and Mr. Justice LeRossignol. 
SUNDER SINGH AND OTHERS—PLALINTIFFS 

—-APPELLANTS 
versus 
RAM NATH AND sanotagr—DEFENDANTS— 
RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 43--- 
Transferee for value—Gift by Hindu to son and wife-- 
Subsequent insolrency of donor-~Gift, whether fraudu- 
lent ~-Maintenance, right of, under Hindu Law— 
Creditors, cluims of—Preference~-Crvil Procedure 
Code (Act V of 1908), 0. XXII, r. J—Suit by creditors 
challenging gift by insolrent--Death of some 
creditors- Abatement. e 

Whee a person prior to h® application and 
adjudication cf insolvency but ata time when he is 
unable to pay his debts makes a gift of his entire pro- 
perty in favour of his wife and son, the transaction 
should be treated as one in fraud of creditors. 


SUNDER SINGH! V. RAM NATH. 


‘ment of Sir Henry 
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The obligation of a person under Hindu Law to 
maintain his infant son and wife isa personal one“and 
the payment of debtg takes precedence over aright ofe 
maintenance, yy 

. The application of last clause of s. 53 of the Trasfer 
of Property Actis confined toa transferee for plue 
who has acted in good faith. TEE ee 

Ina suit by several creditors to avoid ap alienation 
by an insolvent, the death of some of the creditors, 
whether joined as plaintiffs or defendants, does not 
abate the suit as one òf the creditors alone can maintain 
the suit on behalf of all. ° . 3 : 

Letters Patent Appeal against the judg- 


Scott-Smith, J., dated 


the 28th May 1924, 


Lala Fakir Chand, for the Appellants. . . 


Mr. Badri Das, for the Respondents. 


JUDGMENT.—In May 1915 Labhu 
Ram gifted in favour of his wife and his 
infant son ashop and land, apparently the 
whole of his immoveable property. In 1918 
he applied to be adjudicated an insolvent 
and was#o adjudicated in March 1919, 
whereupon certain of his creditors institut- 
ed the suit out of which this appeal arises 
to avoid the aforesaid gift on the ground 
that it was a fraudulent transaction made 
for the purpose of defeating the alienor’s 
creditors at a time when he was financially 
embarrassed. 

The Trial Court and the first Appellate 

Jourt decreed for the creditors on the find- 
ing that at the time of making the gift the 
donor was unable to pay his debts and the 
transaction was carried out in fraud of. his 
creditors and with the intention of con- 
cealing his property. 

On second appeal to this Court the Single 
Bench came to the conclusion that “the 
real object of the gift was to make provi- 
sion for the maintenance of Labhu Ram's 
wife and son, hisown financial condition 
at the time being embarrassed.”—'‘‘There 
is no suggestion that if there was any 
fraudulent intention on the part of the 
donor, his wife was privy thereto", and it 
upheld the gift. Before this Bench it is 
contended on behalf of the creditors’ that 
the finding that the transaction was a 
fraudulent one was a question of fact which ` 
could not be impeached in second appeal; _ 
and that in any case the transaction ‘was a 
gratuitous one, and any claim by the donees 
in respect of maintenagcee must be postponed 


‘to the claims of the donor's legitimate cre- 


ditars. -On behalf of the respondents it i» 
contended that the gift was not gratu&ous, 
inasmuch’gs the donor was under a “legal 
obligation to maintain his wife and infant 
son. Ti 
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Dur finding isthat the transaction was Second appeal from a decree of the Dis- 
clearly fraudulent. No doubt under his trict Judge, Karnal; dated the 22nd, May 
* pérsonallaw the donor is Bound to maintain 1925, confirming that of the Fourth Class 
hiv infant son and wife, but that obligation Sub-Judge, Roh®ak, dated the 30th Janu- 
is a personal obligation and the payment ary 1925. 

of debts takes precedence over a right of Lala Jagan Nath Aggarwal, for the Ap- 

maintenance. The last clause ofs. 53 of pellant. e 
the Poasa ot beri in only ke “Mr. Shamair Chand, for the Respondents. 
yah aapa aana a value mao fae acted in goa JUDGMENT.—Two suits were filed 
eee ease good faith has not py two rival pre-emptors for possession 
S pierre 8 of a house which had been sold. Sule- 
We agree that the transfer was fraudu- Jon it dismissed while Kamal- 

lent, and accepting the appeal we decree for i a ee T 
ud-Din's suit was decreed. They were 


‘* the plaintiffs with costs throughout. impleaded in each other’s suits which were 


For tHe respondents'a preliminary objec- . ; = 
tion was raised tbat three of the partie to TES, on Ue seme day. Suleman ap- 
the suit died long ago and their representa- decision of his suit. The District Judge 
tives had not been brought on the record. held that as the decree in Kamal-ud-din's 
Of these persons one was a plaintiff and two Suit had not been appealed againsi it had 
were defendants (creditors), but the appeal become final and was thus previous in 
has not abated for that reason, ferone cre- mi oil ima tot} it of Sul hich 
ditor alone could have'maintained this suit POIt Ottime to tae suis ot Bueman wale 
on behalf ofall, W is th ji uit being under appeal was not finally decided. 

Oo hee e overrule the prelimi- He, therefore, held that the appeal was 


nary objection. bared b ieee sear 

y the principle of res judicata. 

Bib Appeal accepted. Against this decision this second appeal 
a has been filed. l 

It was held by the Chief Court of the 


Punjab in Jogal Kishore v. Chammo (1) that 
it was not necessary for the unsuccessful 


pre-emptor to file an appeal in each of the 
LAHORE HIGH COURT. two cases and that the Court below was not 


BeconD i ia Geen OF 1925. precluded under the rule af res judicata: 
Present dials ngs ee Addison from going into any matter common to the 
SULEMAN-—PLAINTIFF—APPELLANT two cases, by reason of the finding in a 
cross-case not having been appealed. The 

PARTAP AND Pasa care reasoning on which this ruling is based is 
3 Br given in the penultimate paragraph of page 


RESPONDENTS. : 

Civil Procedure Code (Act V of 1908), s. 11— 263 of ube repentmemely tt ence one 
Rival pre-emptors, suits by—Unsuccessful pre-emptor be deemed to have been instituted as far as 
appealing only againsi dismissal of his suit—No the rival pre-emptors were concerned, when 
appeal against decree of rival pre-emptor—Res judicata. they were made parties to each other's suits 
An appeal by an unsuccessful pre-emptor is barred and where the two suits were treated as one 


by the rule of res judicata where he appeals only from $ a 
the dismissal of his own suit and not from the decree by consent and trial as such, the institu- 


of his successful rival pre-emptor. ‘tions should be deemed to be simultaneous. 
Jogal Kiore v. Chammo, 85 P. R. 1905; 151 P, L. The reasoning, therefore, was that as the 
R. 1906, ‘dissented from. two suits were simultaneously instituted as 


Zaharia v.Debia,7 Ind. Cas. 156; 33 A. 51; 7 A. L. 4 
J. 861, Lachmi Kuer v. Umrao Singh, 81 Ind. Cas. 333; far as the rival pre-emptors were concerned, 


TRA L. KI; | 0. SA kah aone.. A. r a n itcould not be said that one was Pira in 
311, Rancham Singh v. Thakur Singh, ..Cas. time to the other so as to import the princi- 
380; AY I. R.1925 Oudh 598, Anwar Ali v. Ameer Ali, adi : 
84 Iid. Cas. 894; 2 R. 633: A. I. R. 1925 Rang. 101, Ple of res judicata, There Ne 2 aa 
Dhani Singh v. Chandra Choor Deo, 15 Ind. Cas. 570; `88 to what was the meaning of a “former 
A ` K EIR ap een NEA 7 hala, Sinah, suit” before the new O. P. O: was penea 

4 Ind. Cas. 411; - 506; -L, J.465; A. I R. The question, however, was set at rest 
#1923 All.490, Tsup Ali v. Gour Chandra Deb, 74 Ind, the ae of Explanation I tos. ll of tha 
Cas, 891; 37 C. L. J. 184; A. I R. 1923 Cal. 496, ` A inf h J 
Muhammad Jan v. Duli Chagd, 74 Ind. Oas. 583; 31, Rew Code which was not in force when Jogal 
L. J. 473, Bhan Singh v. Gokel Chand? 53 Ind. Cas, Kishore v. Chommo £1) was decided, Expla- 
137; 1 L. 83 and Muhammad Din v. Zeb-un-nisa, 77 Ind. A . 
Cos. 541; 3 L. 215; A. Į. R. £522 Lah. 390, referred to, (1) 85 P. R, 1905; 151 P. L. R. 1905, 
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nation I states that “the expression ‘former 


suif’ shall denote aguit which has been- 


decided prior to thesuitin question whe- 
ther or uot it was institeted prior thereto.” 
Thereasoning, therefore, in Jogal Kishore v. 
Chommo (1) no longer applies as the simul- 
taneous institution of the two suits cannot 
be held toaffect the question. ‘ 
There is thusa decree in Kamal-ud-din’s 
favour which has not been appealed against 
and which has become final.for that reason. 
Suleman has appealed against the decree in 
his own suitso that his suit must be’ con- 
sidered to be sub-judice and not yet decid- 
ed. As Kamal-ud-din's suit, however, has 
been finally decided it must be taken to be 
the former within the meaning of s. 11 of 
the C. P.C. The reasoning of the District 
Judge, therefore, appears to be correct. 
Zaharia v. Debia (2) was decided in 1910. 
Itis a case on allfours with the present and 
it was held that as the other decree had 
not been appealed against the appeal before 
the Court was barred under the doctrine 
of*res judicata. Similar decisions have been 
given by the Oudh Judicial Commissioner's 
Court in Lachmi Koer v. Umrao Singh (3) 
and Pancham Singh v. Thakur Singh (4), by 
the Rangoon High Courtin Anwar Ali v. 


Ameer Ali(5)and by the Patna High Court - 


in Dhani Singh v. Chandra Choor Deo (6). 

Zaharia v. Debia (2) was again consider- 
ed by the APlahabad High Court in Ghan- 
sham Singh v. Bhola Singh (7). Certain other 
rulings of that High Court were dissented 
from in Ghansham Singh v. Bhola Singh 
(7) but Zaharia v. Debia (2) was not dissent- 
ed from. 


The same principle was applied by the 


Calcutta High Court in Isup Ali v Gour 
Chandra Deb (8) and by the Lahore High 
Court in Muhammad Jan v. Duli Chand (9). 


In the latter case there was a suit for posses-- 


sion and partition ofa katra by D and M 
while J brought a suit for pre-emption of an 
adjoining property onthe ground that he was 
owner of the katra. The suit of D and M 


(2) 7Ind Cas. 156; 33 A.51:7.A.L J. 861. 

(3) 81 Ind. Cas. 333; 11 0. L. J. 22;90.&A. L. R. 
1096; A. I. R. 1924 Oudh 311. 

(4) 86 Ind. Cas. 380; A. I. R. 1925 Oudh 598. 

(5) 84 Ind. Cas. 894; 2R. 633; A. I. R. 1925 Rang. 


- 104. 
(6) 75 Ind. Cas. 570; A. I. R. 1924 Pat. 823. 


(7; 14 Ind. Cas, 411; 45 A. 506; 21 A. L. J. 465; A. L 


R. 1923 All. 499. a Si 
(8 rt Ind, Cas. 591; 33-0. L. J. 184; A. I. R. 1923 


Cal. 496. 
(9) 74 Ind, Cas, 583; 3 L. L. J. 473, 


ë 
. . 


ISMAIL PRAMANIK V. KUEDIR PRAMANIK, 


1015 


as regards the katra was. dismissed while À 


the suit of J for pre-emption of the ad- 
joining property on the ground that he wąs 
owner of the katra was decreed. D ayd M 
appealed only against the dismissal of their 
own suit. The appeal was dismisfed on 
the ground that as there had been no appeal 
from the decree in the pre-emption suit- 
it had become final and that as, the question 


‘oftitle was directly and substantially in 


issue in the pre-emption case it was res 
judicata as hetween the parties. There is 
no distinction in principle between this case 
and the one before me. Bhan Singh v. Gokal, 
Chand (10) and Muhammad Din w. Zeb-un- 
nisa (11) are decisionsof this High Court 
which are similar in principle. 

In my judgment, therefore, Jogal Ki- 


` shore v. Chammo (1) is no longer binding as 


the principle on which it is based is no 
longer good law in view of Explanation I 
tos. ll of theC. P.C. The decision of the 
learned District Judge was, therefore, cor- 


_rect and I dismiss the appeal with costs. 


RL: Appeal dismissed. 
(10; 53 Ind. Cas. 137; 1 L. 83. 


(11) 77 Ind. Cas. 541; 3 L. 215; A. I. R. 1923 Lah. 390. 





. CALCUTTA HIGH COURT. 
ÅPPEAL FROM APPELLATE DEORER No, 971 
' oF 1923. 

November 13, 1925. 
Present:—Mr. Justice Suhrawardy and 
Mr. Justice Mukerji. 

ISMAIL PRAMANIK—PLAINTIFE— 
APPELLANT 
Versus 


. KHEDIR PRAMANIK—Derenpant— 


RESPONDENT. 

Bengal Tenancy Act (VIII of 1885), 8. 48, scope of 
Usufructuary mortgage of occupancy holding— Mort- 
geger executing kabuliyat in favour of mortgagee— 
¿los tgagor, whether under-raiyat. . 

Toattract operation of s. 48 of the Bengal Tenancy 
Act, it must be established that the defendant is an 
under-raiyat, i. e. a tenant holding under a raiyat. 

Whera an occupancy raiyat executes a usufruc- 
tuary mortgage, stipulating that the mort- 
gages would pay the proprietor's rent and take out 
dakhilas in the namg of the mortgagor tenant 
and also execufes a kabuliyat in favour of the 
mortgagee stipulating to pay a fixed annual rent, it 
cennot bead that the mortgagor has become ane 
under-raiyat since neither his relationship of landlord 
and tenu with real proprietor has been affected nor 
such a relationship bas been created between the 
proprietor and the mogtgagee, ° , 


- 16 + , 

Appeal against a decree of. the Sub- 

ordinate Judge, Bogra, dated the 16th 

December 1924, affirming that of the Munsif, 

ae Court, at Bogra, dated the 8th May 
* v 

: Babu Dinesh Chandra Roy, for the Appel- 


lant, . . 
; - JUDGMENT. 

Mukerji, J.—The plaintiff sued the 
defendant to recover rent for 3 pakhis 
of land for the years 1326 to 1328 
at the rate of Rs, 20 per year together 
with damages. The defendant contended 
that the. plaintiff is not entitled to 
recover rent at more than Rs. 3-6-0 per 
year by reason ofthe provisions of s8.’ 48 
of the Bengal Tenancy Act. The Courts 
below. have upheld the defendant's con- 
tention as to the applicability of s. 48 of 
the Bengal Tenancy Act and have given 
the plaintiff a decree at the rate df-Rs. 4-2 
per year, that is to say, at therate which 
the. plaintiff is supposed to pay to his 
landlord together with fifty per cent. there- 
of. The plaintiff has appealed. 

The defendant along with some other 
persons held an occupancy holding con- 
sisting of 6 pakhis of land bearing a rental 
of Rs. 11. The defendant on the 3rd 

` Augrahayan 1322 B. S. executed a usu- 

fructuary mortgage in favour of the plaint- 
iff in respect of 3 pakhis of land out of this 
holding, alleging the same to constitute 
his entire jote and as bearing a rental of 
Rs. 2-12 per year. The mortgage was for a 
period of 60 years, the amount of prin- 
cipal secured was Rs. 249, the same as 
also the interest thereon was stipulated to 
be recovered from the usufruct and posses- 
sion of the said 3 pakhis of land was to be 
with the plaintiff. On the next day that 
is to say, the 4th Augrahayan 1322 the 
defendant executed a kabuliyat by which he 
took settlement of the said 3 pakhis of land 
-from the pfaintiff for aperiod of 9 years 
stipulatng to pay a rent of Rs. 20 per 
year, The defendant's contention which 
has been upheld by the Courts below is 
that by, these transactions the defendant 
has become an under-raiyat. The question, 
before us, is whether this contention is 
well-founded. 4 . 

To attract the operation of s. 48 of the 

° Bengal, Tenancy Act it must be established 

that the defendant isan under-raiyat, that 
is to say, that he is’ g tenamt who 
holds immediately or mediately under a 
raiyat. The Courts. below are of opinion 
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that the plaintiff, under whom the defend- 
ant now holds has by the wsufructuary 
mortgage become g raiyat, and that under 
the kabuliyat the defendant has become an 
under-raiyat. 

In my opinion the governing intention 
of the parties is obvious. The mortgage 
created the relationship as between a debt- 
or and a creditor; the plaintiff was to 
enter into possession and take the profits 
in lieu of principal and interest and subject 
io the payment ofthe proprietor’s rent, 
There is a stipulation in the mortgage- 
deed that the plaintiff would pay the said 
rent and take cakhilasin the name of the 
defendant, showing payment of the rent 
through the plaintiff. By the mortgage, 
therefore, the relationship as between the 
proprietor and the defendant was left un- 
touched. By the kabuliyat a tenancy was 
created, the real object of which was to let 
the defendant remain in possession and 
pay Rs. 20 per year in lieu of-the usufruct. 
No relationship of landlord and tenantas 
between the proprietor and the plaintiff 
came into existence by this transaction. 
Assuming. however, that the plaintiff acquir- 
ed a status intermediate between the 
proprietor snd the defendant, he cannot 
be held to have acquired the incidents 
which would be requisite to constitute him 
a raiyat under the Bengal Tenancy Act. 
The defendant bolding’ under the plaintiff 
by virtue of the kabultyat, therefore, is not 
an under-ratyat. The view I take receives 
support from the observations of the learn- 
ed Judges in the case of Tilakdhari Singh 
v. Chaiurgun Boid (1) wherein the facts 
were precisely similar. 

The appeal, therefore, should ke allowed, 
the judgments of the Courts below cet 
aside and a decree entered in the plaintifi’s 
favour at the rate of rent, cesses and 
damages as claimed in the plaint. The 
appellant will. be entitled to his costs in all 
the Courts. 


Suhrawardy, J.-—I agree. 
` ppeal allowed. 


R, L. 
(1) 78 Ind. Cas 923; 3 Pat. 266; (1924) Pat. 4; A. I. R, 
1925 Pat. 118. 


` 
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__ LAHORE HIGH COURT. 
Second UIVIL APPEAL No. 1692 or 1925. 
February W, 1926. 
Present:—Mr. Justice Addison, 
MUHAMMAD HUSSAIN—DeEsenpant— 

, APPELLANT 
= a TETSUS . 
Musammat BEGAM JAN-—PLAINTIFE— 
RESPONDENT. 

Muhammadan Law—Divorce—Laan, doctrine of — 
Wife's right to claim divorce, 
. The doctrine of laan is applicable to British 
India to this extent thata Muhammadan wife is 
entitled to bring a suit and obtain a decree for 
dissolution of marriage on the'ground that her husband 
has charged her with adultery. 

[Authorities reviewed. | 

Second appeal from a decree of the 
District Judge, Jullundur, dated the 9th 
May 1925, reversing that of the Subordi- 
nate Judge, Fourth Class, Jullundur, dated 


_ the 19th January 1925. 


Sheikh Niaz Muhammad, for the Appel- 
lant. ` 

Lala Badri "Das, R. B., for the Respond- 
ent? 


JUDGMENT.—Plaintif, Musammat 
Begam Jan, sued for the dissolution of her 
marriage with Muhammad Hussain on the 
ground that her husband had charged her 
with adultery. The Court of first instance 
dismissed the suit on the ground that the 
doctrine of lagn is not applicable to British 
India, but on appeal the learned District 
Judge held on the authority of para. 76, 
page 148 of Wilson’s Anglo Muhammadan 
Law, 8rd Edition, that such a charge was 
sufficient to allow him to decree the dis- 
solution of the marriage. Against his de- 
cision this second appeal has been filed. 

Paragraph 76 of Wilson’s Anglo Muham- 
madan Law is as follows:—'The fact of a 
husband having (whether truly or falsely) 
charged his wife with adultery will (probab- 
ly) “entitle her to claim a judicial divorce, 
without prejudice to any proceedings for 
defamation which she may be advised to 
institute and independently of the result of 
any such proceedings.” 

It is pointed out below this paragraph 
that where the law respecting laan is en- 
forced in its entirety a man who has im- 
*puted infidelity to his wife, without being 
able to bring four law-worthy eyeewitnesses 
to the very fact, may be cafled upon either 
to withdraw ‘the imputation, in which case 
he incurs’ the Korantc punishment for 
slander, wiz., 80 stripes, or to confirm it by 
oath, in which case the wife must be called 
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upon either to admit the truth of the 
imputation or to deny it on oath. If she 
admits her guilt she renders herself Jiable 
to capital punishment, on her denying it 
and setting her oath against that of her 
husband, the Kazi must believe her and 
must grant’ a divorce. Et is obvious that 
the above procedure cannot now be carried 
out, but that does mot mean that the wife 
may not still claim a dissolution of mar- 
riage in the Courts. In para. 240, page 
188, of Mulla’s Muhammadan Law, 7th Edi- 
tion, itis laid down that ifa husband chdrges 
his wife with adultery the wife may claim 
a divorce, by a suit, but laan ipso facto 
does not operate as a divorce. According 
to Tyabji's principles of Muhammadan Law 
the old procedure would more or less have 


_to be followed. According to Ameer Alis 


Muhammadan Law, Volume II, 4th Edition, 
page 596, a woman is entitled to claim a 
divorce in the Courts when a false accusa- 
tion is preferred against her which the huns- 
band is unable to establish. This is not 
very different from what has been laid 
down by Wilson and Mulla. Finally in 
Zafar Husain v. Ummat-ur-rahman (1) it 
was held that a Muhammadan wife is en- 
titled to bring a suit and obtain a decrea 
for dissolution of marriage on the ground 
that her husband had falsely charged her 
with adultery. | 

The facts in the case before me are that 
the husband brought a criminal complaint 
under s. 497, Indian Penal Code, against one 
Pir Muhammad charging him with having 
committed adultery with his wife. His 
complaint was dismissed. He still sticks 
to his charge against his wife in his pleas, 
in which he stated that his complaint was 
true. No attempt, however, was made to 
prove that it was true. The District Judge 
has not found that the imputation was 
false as he considered this unnegessary on 
the authority of Wilson's and Mulla’s Anglo 
Muhammadan Law. He could not” have 
come to a finding asthere was no evidence 
on the point. It seems to me that this is 
unimportant. 
was the effect of the defendant accusing 
his wife of adultery with Pir Muhammad 
anu it was possible for the defendant to 
have prodneed evidence that it was true, 
His eriminal complaint had already failed. 
I agree with the learned District Judge, that 
in these cixtumstanceg it was sufficient to 

(1) 49 Ind. Cas, 256; 4L A 278; 1 UP L. R. (A) 33; 
17 A. L. J. 18 . .. 


e. 
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It was in issue as toewhat. 
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decree the dissolution of the marriageon the 


with Adultery and stilladhered to this charge 


in the eyit. A h 
I Accordingly dismiss the appeal with 

costs. . i 
R.L. 


Appeal dismissed. 


. 
——— 


°’ CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE DECREES 
Nos. 2165 oF 1922 ann 639 oF 1923. 
April 7, 1925. 

Present :—Mr. Justice Pearson and 
Mr. Justice Chakravarti. 
Srimati SAMSERANNESSA— 

APPELLANT P 
versus 
` ABDUS SAMAD— RESPONDENT, 
Muhammadan Law—Divorce by wife—Waiver of 


right—Notice. : f 
A Muhammadan, by a deed executed by him at the 


time of marriage, delegated to his wife the power to 
exercise the right of divorce under certain conditions, 
no previous notice being required under the deed. 
On the breach of a condition, the wife, before pro- 
nouncing divorce, gave to her husband a notice, 
which, however, never reached him, requiring com- 
pliance with certain conditions, and on his failure, 
exercised her right of divorce under the deed : 

Held, (1) that the tatak was valid ; [p. 1019, col. 1.] 

(2) that the notice could not operate asa waiver of 
the right of divorce ; [p. 1018, col. 2; p. 1019, col. 1.) 

(3) that no previous notice being required under the 
deed, the question whether the notice was or was not 
served did not arise. [p. 1019, col. 1.] . 

Appeals against the decrees of the Addi- 
tional District Judge, Noakhali, dated the 

‘27th May 1922, affirming those of the Munsif, 
Second Court at Feni, dated the 23rd August 
1920. f 
Mr. A.K. Fazlal Huq and Babu Radhi- 
karanjan Guha, for the Appellant. 

Moulvi Muhammad Nurul Huq Chowdhury, 
for thg. Respondent. 

JUDGMENT. 

Pearson, J.—These are two appeals 
from „a decision of the learned District 
Judge of Noakhali affirming a decree of the 
learned Munsif of Feni, dated the 23rd 
August, 1924.” The eppeals relate to two 
guits in which the parties were at one time 
the husband and wife. It appears, that the 
marriage between the parties took place 
on orabout the 7th Jamuary, 1916 at which 
time a kabinnamah was” executed by the 
husband in favour of the wife and was 
registered, Under the kabinnamah the 

. 6 
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gřouņd that the husband cherged his wife 
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husband delegated tohis wife the power tc 
exercise the right of* divorce im her gwn 
favour under certgin conditions. One of 
thore conditions was that the husband 
would not by his conduct give his wife or 
her parents or relative pain in mind. The 
married life of the parties ‘was.apparently 
of short duration, for it appears thatin the 
month of October 1918 the wife left her 
husband and returned to her father’s house. 
Thereafter, the husband took action in the 
form of instituting criminal proceedings 
against the wife and her parents and other 
relations charging thein with misappropri- 
ation of monies also alleging that the wife 
had been enticed away for immoral pur- 
poses and charging the wife herself with 
adultery. On the Sth June 1919, it was 
alleged on the part of the wife, she served a 
notice on her husband stating the breach of 
the terms ofthe kabinnamah and threaten- 
ing to exercise her power of divorce unless 
certain conditions which were set out were 
complied with by him within a month. No 
steps were taken by the husband within 
that time with the result that on the 31st 
July, 1919, she actually exercised her power 
under the kabinnamah and divorced her- 
self at the same time executing a document 
(talaknamah) embodying the step which 
she was taking. On the 28th August, 1919, 
the husband sued for restitution of con- 
jugal rights. On the 28th February 1920 
the wife instituted her suit for a declaration 
that the marriage had been dissolved by the 
talaknamah., 4 i 
These cases were tried in the Courts below 
and both the Courts came to the conclusion . 
that the husband was entitled to succeed 
in his suit and dismissed the suit of the 
wife. Both the Courts also came to the 
conclusion that the criminal proceedings 
instituted by the husband, to which I have 
already referred, -and his action in charg- 
ing his wife with adultery were frivolous 
and vexatious accusations, The charge was 
not substantiated and the Courts found that 
this action on the part of the husband him- 
self undoubtedly caused pain to her and her 
relatives in their minds; and that there had 
been, in consequence, a breach of the par- 
ticular clause in the kabinnamah. But the. 
learned District Judge following the deci- 
sion of the Cofirt of first instance further 
came to the conclusion that the subsequent 
conduct of the wife*in connection with the 
alleged giving of notice to her husband 
on the 5th June 1919 operated in some 


. 
` 
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manner as a waiver of the right that she 
had under the kabinnamah. 

In pointof fact, both the Courts, have 
also found that the notice set up by the 
wife had never been served on the hus- 
band and that the husband had no know- 
ledge of it atall. In that state of affairs, 
it appears to me that both the Courts be- 
low have taken an entirely wrong view of 
the legal position, It is quite clear that 
if the notice was never served upon the 
husband and if that was the position on 
which the case was to be decided, the 
notice must be left aside altogether. Before 
the notice had been given the breach of 
the term inthe kabinnamah had occurred. 
Therefore, the wife at that time had an ab- 
solute right to exercise her powers under 
the kabinnamah and to divorce herself 
from her husband. I fail to see how it can 
be said that because she purports to have 
given anotice which was not served which 
according to, her case would enable her 
husband to return to her upon his 
fulfilling ‘certain conditions, therefore, 
it operated in any manner as a 
waiver on her side of the breach that had 
already occurred. At most it would be a 
conditional waiver, effectual only on ful- 
filment of the condition by the husband. 
That is the only point really in this appeal. 
Itis upon that ground and upon the action 
of the wife in connection with the notice 


` , that the learned Judgeofthe lower Appellate 


Court has come to the conclusion that there 
was po valid talak? Here again, there can be 
no question, in my opinion, that whether the 
notice was served or not does not affect the 
question. The talak was exerciseable upon a 
breach of the kabinnamah and that, as I 
have stated above, had already occurred. 
Consequently, it cannot be said that the 
talak was not valid. The suggestion is 


- put forward by the learned Vakil appearing 


for the husband that we oughtto find that 
this particular clause in the kabinnamah 
was unreasonable. The answer to that is 
that although the learned District Judge 
touches upon the question of reasonableness 
and indicates that in one or two of the 
clauses in the kabinnamah, his opinion is, 
that they are “not quite” reasonable, yet 
this particular clause with which we are 
now concerned is not one ofthose. Moreover, 
the basis of the decision of the Court below 
nowhere rests upon any question of reason- 
ableness or unreasonableness of any of the 
clauses of the kabinnamah. 


eo ve 
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In the result, the judgment of the lower 
Court must be set aside, the suit by ethe 
husband must be dismissed and theAuit of 
the wife be decreed. The plaintiff js entitl- 
ed toher costs. We are told that” the hus- 
band had deposited thesum of Rs. 400 in 
the Court of first instancé as prompt dower 
payable as a condition ef his getting 
the order for restitution. That amount 
should be retained by the lower Court 
and costs awarded to the wife will be 
paid out of it and the balance, if any, will 
be returned to the husband, ° 

Chakravarti, J.-I agree. I wish 
to adda few words, It appears that the 
talaknamah after reciting the terms of the 
kabinnamah and after reciting that she 
(the plaintiff) had served a notice dated the 
Sth June 1919 pronounced the talak on 
these tepms “you and your family members 
having harassed me and having caused 
immense pains to me by instituting a crimi- 
nal casé and having put me to disgrace in 
various ways before the public by compel- 
ing my attendance in the Criminal Courts 
against shariat and the pardah and (thus) 
having contravened the terms of the said 
kabinnamah executed before the assembled 
majlish (meeting). I hereby free myself 
from this date from your wifehood by pro- 
nouncing three talaks bain against my 
person on the authority delegated to me by 
the said deed (kabinnamah).” 

The Court of first instance has found 
upon what is called unrebutted evidence 
that this talak was duly pronounced 
by the plaintiff. The learned District - 
Judge finds that the ground alleged by the . 
plaintiff for the talak was a condition 
mentioned in the kabinnamah and it further 
finds that the defendant by his conduct has 
committed a breach of this condition men- 
tioned in kabinnamah. It may be pointed 
out that the kabinnamah mentioned a 
number of grounds upon each of which the 
talak might be justified and it appears to 
me that the main ground upon which the 
present talak was pronounced was the 
condition which I have just read anda con- 
dition of which the learned District Judge 
finds there was acleaybreach. That being £o, 
the marriage wis, after the pronouncement 
of this talak, dissolved. The only ground 
upén which the learned District Judge finds 
that thise talak was not valid as-has been 
pointed Sut ane fally disgussed by my 
learned brother, was%hat there was a waiver 
on account of the notice*which was'alleged 


e. 
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to have been served by the plaintiff, which 
as a matter of fact, was not, regeived by the 
‘husbad. 
pointed out that the kabinnamah did not 
require dey notice before pronouncing the 
talak upon the breach of any of the con- 
ditions mentione in the kabinnamah. 
That being so,it is difficult to see how the 
non-service of this notice would in any way 
affect the rights which were created on 
account of the valid pronouncement of the 
talak by the plaintiff. That being so, I 
think the marriage was validly dissolved 
by the talak and the validity of that dis- 
solution was not in any way affected by the 
non-service of the notice. On these grounds, I 
agree with the order made by my learned 
brother. 


sS. 8. Appeals allowed, 


ALLAHABAD HIGH COURT. 
Execution SeconD CIVIL APPEAL No. 1802 or 


February 5, 1926. 
Present:-—-Mr. Justice Kanhaiya Lal 
- and Mr. Justice Boys. 
JANGI LAL—Drcres-Hotp—Er—APPELLANT: 
versus 
MATA BADAL SINGH AND orners— 


JUDGMENT-DEBTORS— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), 
application of. 
Section 68, C. P. O., does not apply ifthe sale of 
land is forbidden by law. 


Execution second appeal from a decree 
' of the District Judge, Allahabad, dated 
the 27th May 1924, confirming that of the 
‘Judge of the Court of Small Causes exercis- 
ing the powers of a Subordinate Judge, 
Allahabad. 

Dr. K. N,Katju, for the Appellant. 

Mr.-HZarnandan Prasad, for the Respond- 


ents, 

JUDGMENT.—The decree-holder-ap- 
pellant obtained a decree for money against 
certaim members of an agricultural tribe, 
holding landed property in Tahsil Kar- 
chhana of the Allahabad District, to which 
the Bundelkhand Land Alienation Act (Act 
JI of 1903) is applicable. “In 1920 he appli- 
ed for the attachment and sale of dhe 
said landed property and got am attach- 
ment made; but befoxe he conl@ proceed 
with the sale of thateproperty, an objec- 
tion was made by the judgment-debtors that 


-¢ 


s. 68, 


JANGI LAL V. MATA BADAL SINGH. 


The learned District Judge has 
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the property was not saleable under s. 16 of 
the Act. That objection was allowed ang 
the decree-holder was directed to proceed 
with the execution of the decree in some 
other way. A fresh application for execu- 
tion was made by the decree-holder in 
which he asked for the attachment of the 
same and some other landed property again 
and further prayed that afterit was attach- 
ed the decree may be transferred to the 
Collector of Allahabad for the purpose of 
farming out the property on lease or make- 
ing come other arrangements for the re- 
covery of the decretal money. He admit- 
ted that the property was not liable to sale 
under s, 16 of the Bundelkhand Land Alien- 
ation Act; but he contendedthat s, 88 of 
the ©. P. C., would apply to the case and 
that the execution of the decree could be 
transferred to the Collector because the 
property in question was ancestral land, 
for the purpose of dealing with it in the 


- manner provided by Sch. IH of the ©. P. C. 


The property specified was attached but 
the judgment-debtors appeared and objeét- 
ed to its sale; and the Court executing the 
decree upheld that objection and held that 
both in view of the order passed in the 
previous execution proceeding and the 
operation of the provisions of s. 16 of the 
Bundelkhand Land Alienation Act, it could 
not direct the sale of the property or trans- 
fer the execution of the'decree to the Col- 
lector under s, 68 of the Code. That order 
was upheld by the lower Appellate Court. 

The Bundelkhand Larfd Alienation ,Act 
was passed with the object of restricting 
the alienation of agricultural land by the 
members ofan agricultural tribe or the sale 
thereof in execution of a decree; and no 
permanent alienations or mortgages or 
leases of agricultural land were permitted 
exceptin accordance with the terms and con- 
ditions laid down inthat Act. Section 16 pro- 
vided that “no land belonging to 3 member 
of an agricultural tribe shall be sold in exe- 
cution ofany decree or order of any Civil 
or Revenue Court made after the commence- 
ment of this Act.” If the land was not 
liable to be sold in execution of any decree, 
it was not open to the Court, executing the 
decree, to pass an order for its sale; and if 


no order for sale could be passed, s. 68 


of the C. P. © would be inapplicable. 
In Hanuman Prasad Narain Singh v. 
Harakh Narain (1) it was held that where 


(1) 58 Ind. Cas, 551; 18 A. L. J.59; 1U, P. L. R. 
(A.) 192; 42 A. 142, 


. 
s 
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a member of an agricultural tribe, holding 
agricultural land to which the above Act 
wasapplecable, wgs adjudicated an insol- 
vent, such land could, not vest in the Re- 
E because the property was not sale- 
able, 

It isurged before us that there was no- 
thing inlaw to prevent a Court from attach- 
ing’the property; and if it could attach the 
property, it could also direct its sale and 
then transfer the proceedings to the Collector 
for realizing the decretal, money otherwise 
than by a sale of the property attached. 
Butifa sale is forbidden, an order for sale 
cannot be passed. In fact, no order for 
sale was passed in this case. The decision 
of the Court below is, therefore, correct and 
cannot be disturbed. The appeal is dis- 
missed with costs including in this Court 
fees on the higher scale, 


G, A. Appeal dismissed. 


CALCUTTA HIGH COURT. 

APPBAL FROM APPELLATA Decrees No. 1457 
_ OF 1923. 

December 15, 1925. 
Present:—Mr. Justice Suhrawardy and 
Mr, Justice Mukerji. 
BARADA CHANDRA DHAR— 
PLaInTiFF—APPELLANT 
tersus 
ASSAM BENGAL RAILWAY 

Coupany-——DEFENDANT— RESPONDENT. 

Rgilways Act (IX Of 1890), ss. 72, 76—Contract Act 
(IX of 1872), ss. 151,  152—Goods consigned to 
Railway without Risk Note—Liability for loss. 

Under s. 72 of the Railways Act, the Railway Com- 
pany have to take such care of the goods entrusted to 
them for carriage, as would a bailee under the pro- 
visions of ss. 15l and 152 of the Contract Act, unless 
tho ST is made under a Risk Note. [p. 1021, 
eol. 2. . : 

As soon asthe plaintif, proves that he consigned 
goods with the defendant Railway Company for 
carriage and that a portion of them was lost in 
transit, the defendant Company have to prove that 
they took such care as is defined in s. 151, Contract 
Act, for the goods bailed. [ibid.] 

The burden of proving the existence of circum- 
stances exonerating the defendant Company from 
liability is on the defendant Company. [p. 1022, col. 1.] 

Hirji Khetsey & Co. v. Bombay Baroda & 
Central India Railway Company, 25 Ind. Cas. 241; 
39 B. 191; 16 Bom. L. R. 487, Surendra Lal Chaudhuri 
v. Secretary of State for India, 38 Ind. Cas. 702; 25 
C.L.J 37, Trustees of the Herbour, Madras v. Best 
& Co., 22 M. 524; 8 Ind. Dec. (N 8.) 375, Sesham Patter 
v. Moss, 17 M. 445; 6 Ind. Dec. (x. s.) 308, Nanku Ram 
v. Indian Midland Railwtiy Company, 23 A. 361; A. 
W. N., (1900) 111; 9 Ind. Dec, (x. s.) 1274, referred to 
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Appeal against a decree of the *District 
Judge, Chittagong, dated the 8th Feb- 
ruary 1925, geversing that of the Subgrdi- 
nate Judge, First Court, Chiyagong, 
dated the 30th September 1921. 

Mr. kam Chunder Mazumdan 4nd Babu 
Paresh Chandra Sen, for the Appellant. 

Dr. Sarat Chandra Basak and Babu Charu 
Chunder Sen, for the Respondent. . 

JUDGMENT.—tThis is an action against 
defendant No. 1 (Assam Bengal Railway Co., 
Ltd.) and two others for recovery of compen- 
sation or price of two bales of cloth out of 8 
bales delivered by the plaintiff to defend- 
ant No. 1 for carriage to Chittegong. The 
plaintiff states, and itis not disputed, that 
he received 6 bales instead cf 8 bales. The 
defence of the defendants is that they are 
not liable as the bales were sent from 
Chandpur in a sealed Van and were stolen 
between stations Gunabati and Feni while 
the train was in motion. They deny any 
negligence or carelessness on their part. 
On these pleadings and the evidence the 
Trial Court decreed the suit as against de- 
fendant No.1 alone who appealed to the 
District Judge who set aside the judgment 
of the Trial Court and dismissed the plaint- 
ifs suit with costs. 

The plaintiff appeals and several grounds 
have been urged on his behalf, the most 
important being that the learned Judge has 
not found all the facts which would be 
necessary to find before dismissing the 
plaintiffs suit. In our judgment there is 
great force in this contention. U:der 
8. 72 of the Railways Act the Railway Com- 
pany have to take such care of the goods 
entrusted to them for carriage as would a 
pbailee under the provisions of ss. 151 and 
152 of the Indian Contract Act unless the 
consignment is made under a Risk Note 
which is not the case here. The bailee is 
required under ss. 151 and 152 of the 
Contract Act to take as much, care of the 
goods bailed to him asa man of, ordinary 
prudence would, under similar” circum- 
stances take of his own goods of the same 
bulk, quality and value as the goods bailed. 
There can be no question that as,soon as 
the plaintiff proves that he consigned goods 
with the defendants for carriage and that a 
portion of them wad lost in transit, the de- 
fendant Company has to prove that they 
taok such care as is defined in s. 154 of the ° 
Contragi Act for the goods bailed. Section 
76 of tite Railways Act is a statutory re- 
cognition of the principle’ which casts a 


Ke 
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burden «pon the Railway Administration to 
account for such loss of goods ; and it has 
also,been judicially recognised that as soon 
as thé plaintiff proves the consifnment and 
the loss, and these facts are admitted. in 
the preseħ4 case, and the onus of proving 
facta which would absolve the defendant 
Company under s. 1520f the Oontract Act 
json the Company. In Hirji Khetsey & Co. 
y. Bombay Baroda & Central India Rail- 
way Company (1) Beaman, J., has observed 
that when anyone has entrusted goods to 
a Railway Company and those goods are 
lost, damaged or destroyed while in pos- 


sessionand ander the control of the Rail-. 


way Company, the fact of the loss, damage 
or destruction is enongh to cast upon .the 
Company the burden of proving that that 
loss was not due to any negligence on its 
part. To the same effect is the observation 
in Surendra Lal Chaudhuri v. Secretary of 
State for India (2). At page 38, Moékerjee, 
J., observes that it is also clear that when 
goods have not been delivered to the con- 
signeee at the place of destination, the 
plaintiff need not prove how the loss occur- 
red, the burden lies upon the bailee to 
prove the existence of circumstances which 
exonerated him from liability for the loss; 
and reliance was placed for this view on 
the decision of the Madras HighCourt in the 
cases of Trustees of the Harbour, Madras v. 
Best & Co, (3) and Sesham Patter v. Moss (4). 
The same view has also been taken by the 
Allahabad High Court in the case of 
Nanku Ram v. Indian Midland Railway 
Company (5) where it is said that where 
goods are delivered to a Railway Company 
for carriage, not at the owner's risk, and 
such goods are lost or destroyed while in 
the custody of the Company it is not for the 
owner suing for compensation for such loss 
or destruction’ to prove negligence on the 
part of the Company ; but when the owner 
has proved delivery to the Company, it is 
for the Company to prove thąt they have 
exercistd the care required by the Indian 
Contract Act of a bailee for hire. That 
being the law, we have to examine the 
judgment of the learned District Judge to 
find whether it is in conformity with the 
principles laid down $ above. 


e (1) 25 Ind. Cas. 241; 39B. 191, 16 Bom. L. R. 487. 
2) 38 Ind Oas. 702; 25 O. L. J. 37. : è 
3) 22 M. 524; 8 Ind. Dec. (x. s.) 375. 
4) 17 M. 445; 6 Ind. Dec. (x. @.) 308. . 
6 23 A. 361; A W.N. (19090) b11; 9 Ing. Dee. (N. s.) 
1274. e 
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Subordinate Judge in the Trial Court has 
found that the evidence adduced by the 
Company was not adequate to discharge 
the onus cast upon them by law. ThS 
learned District Judge in the Appellaté 
Court has not come to any findings on that 
issue. All he finds is that it is not import- 
ant to determine the question as to whether 
the- wagon was sealed or not as it'afforded - 
no precaution against theft. Then he 
proceeds to meet the argument of the re- 
spondent, namely, that the negligence of the 
Company was proved by the fact-that there 
was no padlock put on the doors of the 
wagon. This contention the learned Judge 
meets by saying that it was not the practice 
ofthe Railway Company to put padlocks 
on the doors of wagons, and that there is 
no evidence as to the frequency of running 
train theft on the Assam Bengal Railway, and. 
heis not prepared tohold that the regu- 
lar practice of the Railway Company of not 
putting padlocks on the doors of wagons 
amounts to negligence. This, in our 
opinion, does not sufficiently meet the 
demands of the present case, It may not be 
the habit of the Company to put .padlocks 
on the doors of wagons but this fact alone. 
does not necessarily show want of negli- 
gence on the part of the Company. The 
observation ‘that running train theft cases 
are not frequent on the Railway lines may 
be one of the circumstances which may 
excuse absence of padlocks on*the doors of 
wagons ; but at the same time if there was 
any train theft on the line it may be pre- 
sumed that the Companysshould take pre- 
caution for such recurrence in future. This 
is a question of fact whieh the learned 
Judge was entitled to take. into account, 
But he must find that the Company was not 
negligent and that finding should be based 
on the evidence, and the circumstances of 
this case. Weare told that there is evi- 
dence that the wagon doors were bolted., 
No reference is made to this fact in the 
learned Judge's judgment and we do not 
know whether the bolting of the door was 
any security against theft. In order to 
non-suit the plaintiff and to absolve the 
defendants from legal liability to the con- 
signor for lost goods it is necessary to find 
distinctly in the terms of s. 151 of the 
Contract Act that the Company took all 
precaution? whieh a prudent man would 
have done in respect of his own goods, 
This finding is wantigg in the judgment of 
the learned Judge. * 


wiper) 
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We are, theréfore, of opinion that the 
decree of the lower Appellate Court should 
be set aside and the case sent back to it 
so that the "appeal may be re-heard in the 
light of the above observetion on the entire 
evidence on the record and we order accord- 
ingly. Costs will abide the result. 

R L. Appeal allowed ; 
Case remanded. + 


LAHORE HIGH COURT. 
Crvit Reviston Petition No. 716 or 1925. 
February 22, 1926, 
Present:—-Mr. Justice Campbell. 
MOHAN LAL—P.aintirr—PETITIONER 
versus 


SHER MUHAMMAD KHAN—DEFENDANT ` 


—RESPONDENT. 

Limitation Act (IX of 1908), s. 12 (3), Sch. I, Art. 163 
—Application for restoration of suit—Haxelusion of time 
spentsn obtaining copy of order. 

The time spent in obtaining a copy of the order of 
dismissal of a suit in default cannot be excluded 
in applying for restoration to file of the suit dismissed 


-in default. 


Petition for revision of an order of the 
Subordinate Judge, Third Class, exercising 
the powers of a Judge. Small Cause Court, 


" Hoshiarpur, dated the 20th August 1925, 


FACTS.—tThe plaintiff's suit was dis- 
missed for default. He applied for restora- 
tion on the 3lst day and sought to 
bring bis application within time by ex- 
cluding the time spent in obtaining a 
copy of the order dismissing the suit 
for default. The defendant-respondent's 
objection was that the application for 
restoration must be given within 30 days 
and the time spent in obtaining a-copy 
of the order dismissing the suit for 
default cannot be excluded and that the 
application was time-barred: 

Mr. Shamair Chand, for the Respondent. 

JUDGMENT.—I dismiss the petition 
with costs. The application to the Court 
below was out of time since the applicant 
was not entitled to deduct the time requisite 
for obtaining a copy. . 
GR. In Petition dismissed. 
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OUDH CHIEF COURT. š 
Second Execution or DEGREE APPEAL 
No. 20 oF 1925, 
February 2, 1926. yt 
Present:—Mr. Justice Hasan and 
Mr. Justice Raza. P 
SHEO RAM-—OPPOSITE Party— 
APPELLANT, 
hi Tersus 
TULA AND ANOTHER—ÅPPITOANTS— 
RESPONDENTS. 
Oudh Laws Act (XVIII of 1876), ss. 14, 15—Pre- 


emption—‘Purchase-money,” meaning of. 
The expression ‘purchase-money’ used in ss.14 and 


. 


15 of the Oudh Laws Act means the whole of the pur- , 


chase-money as specified in the decree. Therefore a 
pre-emptor-decree-holder is not entitled to deduct from 
the amount of the purchase-money the costs awarded 
to him and to deposit only the balance in Court. 
Appeal against the judgment and decree 
of the District Judge, Rae Baréli, dated the 
4th December 1924, modifying that of the 


Subordinate Judge, Rae Bareli, dated the 


29th March 1924. 
Mr. K. P. Misra, for the Appellant. 
Mr. Niamatullah, for the Respondents, 


JUDGMENT.—Inasuit for pre-emp- 


tion founded on a sale of 3 under-proprie- ` 


tary plots of land situate in village Ragho- 
pur in the District of Rae Bareli “the 


appellant obtained a decree on payment ` 


into Court within two months of the sum 
of Rs. 1,500 to the vendee. By the same 


decree he was awarded costs to the extent of 


Rs. 133. Within the time prescribed by the 
decree the appellant deposited in Court the 
sum of Rs. 1,367 only. As to the rest, that 
is Rs. 133, he stated in his application that 
he had deducted itin satisfaction of the 
costs awarded to him under the decree. 

On the appellant’s taking proceedings 
for being put in possession in virtue of the 


pre-emption decree objection was raised by- 


the defendant-vendee that the appellant 
had failed to comply with the terms of the 
decree inasmuch as he had not deposited 
the entire amount of Rs. 1,500 wéthin the 
period prescribed by the decrée. - this 
objection has prevailed in both the lower 
Courts and the decision of those Courts is 
impugned in second appeal before us, 


We are of opinion that the decision of the 
Courts below is right. 
for the appellant ,citedsseveral rulings of 
the High Court at Allahabad and also a 
ruling of the High Court at Lahore in sup- 
port of the argument that he was entitled 


The learned Counsel’ 


to deduct th% amount of costs which were. 


awarded to him ubdér the pre-emption 
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*decreg and that, consequently the deposit 
which the appellant had made wasa suf- 

cient compliance with the terms of the 
. d&cree. We think that no useful purpose 
will Se served by referring to the decisions 
of those Courts for the simple reason that 
inthose"Courts the procedure controlling 
the deposit of purchase-money ina suit for 
pre-emption is different from the procedure 
which the Gourts in Oudh are bound to 
follow.. The rule of *procedure applicable 
to Oudh in matters under consideration is 
stated in ss. 14 and 15 of the Oudh Laws 
Aceh, 1816, and not in- the rules of the O. 
P.C. According to s. 14 of the Act if the 
Court finds for the plaintiff the decree shall 
specify a dayon or before which the pur- 
chase-rmmoney shall be paid and according 
to s. 15 if such purchase-money isnot paid 
into Court before it rises on that day, the 
decree shall become void and the plaintiff 
shall, so faronly as relates to thg sale, lose 
his right of pre-emption over the property 
to which the decree relates. Obviously the 
expression ‘“‘purchase-money” means the 
whole of the purchase-money as specified 
in the decree. On the plaintiff not having 
paid such purchase-money into Court the 
decree whichhe had obtained has become 
void by theeffect of the Statute. This is 
the view which was taken by a single 
Judge of the late Court of the Judicial 
Commissioner of Oudh in the case of 
Nilkanth v. Mahabir Singh (1) and there 
has been no decision so far contrary to that 
view. 

We, therefore, dismiss the appeal with 
costs, $ 


Appeal dismissed. 


G.A. 
(1) 74 Ind. Cas. 558; 26 O. C. 345; 9 O&A. L. R., 


poA. I, R. 1921 Oudh 104. 


LAHORE HIGH COURT. 
MISCELLANEOUS FIRST CIVIL APPEAL 
an No. 616 or 1925. 
= February 25, 1926. 
Present:—Mr. Justice Campbell. 
MUHAMMAD IBRAHIM—DEFEnNDANT 
4 — APPELLANT 
. Versus 
HARI CHAND—PLAINTIFF AND OTHERS— 
DEFENDAN@?S— RESPONDENTS, 
Witnesses—Witnesses not served for two hearings— 
Adjournment—Court, duty of. i 
here in spite of two successive adjournmants none 
of the witnesses is served, but with regard to one 
the report is that he is ill in hospitel, the Court is 
pound to graft another aljournment for the attendance 


MUHAMMAD IBRAHIM v. HARI CHAND. 
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of the witness who is ill and is bound also to permit the, , 
party to produce any other witnesses on that day that 4 


he is able to produce. 

Miscellaneous first appeal from an order 
of the Senior Subordinate Judge, Debhi, 
dated the 28th November 1924. 

Mr. Shamair Chand, for the Appellant. 

Lala Sardha Ram, R. S., for the Respond- 
ents. ; é 

* JUDGMENT.—An ex parte'decree was 
passed againstthe appellant. On the 9th 
June 1924 he applied for it to be set aside 
on the ground that-he was ill and unable to 
attend Court. He was given adate to pro- 
duce evidence to substantiate his assertion. 
On that date the witnesses summoned were 
not served and the Court allowed a second 
date, the 27th of November, for the appel- 
lant’s evidence and issued summonses to 
the witnesses named by him. None of the 
witnesses appeared, but in regard to one it 
was reported that he had undergone an 
operation and was lying in hospital. The 
Court dismissed the application observing 


that two or three opportunities had been 


given to the appellant to adduce proof in 
o of his allegation but he had failed 
to do so. 


In the circumstances the Court should , 


have granted another adjournment for the 
attendance of the witness who was ill and 
should have permitted the plaintiff to pro- 
duce any other witnesses on that date that 
he was able to produce, 
obligation to give anpther adjournment for 
witnesses whom the process-server had not 


been able to find unless the appellant had . 


satisfied the Court that the witnesses ac- 
tually existed and that he had used his 
best endeavours to assist in the service of 
process; but when the 27th November had 
been given to the appellant for his wit- 
nesses and one, to whom process had issued, 
was found to be temporarily incapacitated 
from attending Court, the Court had no 
option but to give another date for this 
man’s attendance. Having given another 
date, the Court would have been bound to 
issue for it such other processes as might 
be applied for, although mnon-service of 
these processes would not necessarily mean 
that yet another date should be granted. 

I accept the appeal and return the case 
with the direction that the Court shall pro- 
ceed as I have indicated. -Costs in tlris 
Court Will fallow the result. 

R. L, Appeal accepted, 


There was no. 


1 


\ [93 1. C. 1926] 


OUDH.JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL Appear NG, 428 of 1925. 
September 21, 1925. 

Present :—Mr. Simpson, A. J. C., and 
Wazm Hasan, A. J.C. 

i October 21, 1925. : 
Present :—Mr. Ashworth, A.J. O. 
SITLA BAKHSH SINGH AND OTHERS 
—AccusED— APPELLANTS 
versus 
EMPEROR— RESPONDENT. 


Criminal trial—Appeal—Weight of evidence— 
Credibility of witnesses—Interference by Appellate 
Court—Probabilities and presumptions—Arrest, evi- 
dence of, importance of—Murder— Motive, importance 


of. 

Per Wazir Hasan, A. J. C—~Questions of fact may be 
decided by a Trial Court by drawing inferences from 
proved or admitted facts or on the credibility of wit- 
nesses alone. Inthe former case an Appellate Court 
is in as good a position as the Trial Court to arrive at 
a finding. In the latter case, where the Trial Gourt’s 
finding is based on the demeanour of the witnesses in 
the witness-box eand the impression which that 
demeanour created on the mind of the Judge who had 
seen dnd heard them, the finding should carry con- 
siderable weight and should not be lightly disregarded 
by an Appellate Court, Where, however, the finding 
ofthe Trial Court is not based on the demeanour of 
the witrlesses and the impressions derived therefrom, a 
Court of Appeal is free to come to its own conclusions 
Paki credibility of a particular witness, [p. 1030, 
col. 1] -> 


It is open to an Appellate Court to employ pro- 
babilities and presumptiong of fact in order to weigh 
the evidence inacase. Such probabilities and pre- 
at cannot be characterised as conjectures, 

ibid. 

Ina trial for murder, waere the broad features of the 
story fo®the prosecution as to the act of the murder 
may be true, but manipulation in the personnel of the 
actors is easy to make and difficult to refute, the ques- 
tion of motive becomes of supreme importance. [p. 
1036, col. 2.] . 

Per Simpson, A.J. C.—Where in a criminal trial 
the question is one of the credibility of the evidence, 
and the witnesses, who have told a consistent and 
probable story, have been believed by the Sessions 
Judge and the assessors, who had the advantage of 
hearing. their evidence, it is not right for an Appellate 
Court to set aside the decision of the Court of Trial on 
conjectural grounds of what might have happened 
in the face of the sworn testimony of what actually did 
happen. :[p. 1025, col. 1.] - 

Ina criminal trial the Court should always insist 
upon having before it the evidence relating to the 
circumstances under which the accused persons were 
arrested. [p. 1026, col. 1.7 


“ Oriminal appeal. against an order of the 
Officiating Sessions Judge, Rae Baréli, dated 
the 21st July 1925, . š 
Mr. J. Jackson, for the, Appellants, 
The Governthent Pleader, for the Re- 
spondent, 
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JUDGMENT. 

Simpson, Aud. C.—(September 2i, 1925) . 
—Sitla Bakhsh Singh, Jangu Singh gand 
Ganga Prasad were tried at one trial on a 
charge under s. 302, Indian Penal @&de, of 
murder. They were all convicted and. sen- 
tenced to death. All threes have appealed, 
and the sentences are also bafore ue for 
confirmation. oe 

The story for the prosecution is that one 
Chhedi, a sweeper of village Gokna, was 
making water near the door of his house 
when he saw seven people striking the 
deceased Gundu with lathis. Whrether he 
recognised any of them at that time is a 
point which will have to be considered. I 


do not think that he did. The distance was. 


about four hundred paces. He may or may not 
have recognised Gundu or Gundu’s voice. 
Chhedi cajled Gundu's brother Gajadhar, 
and both menran to thespot. They saw 
the assailants of Gundu at a distance of 
about thirty yards, and they recognised 
them. Two ofthem, Sitla Bakhsh Singh and 
Jangu Singh, accused are Chandel Thakurs 
of village Shahzadpur, which is said to be 
about half a mile from Gokna. Four of 
them, namely, the third.appellant Ganga 
Prasad, Sheo Shankar, Shambhoo, and Sitla 
are Gangaputras. The Gangaputras area 
low grade of Brahmans who assist Hindus 
in their devotions at the river Ganges. They 
are always quarrelling over pilgrims, and 
are a turbulent and unruly set of men. The 
deceased Gundu is also a Gangaputra, 
The seventh assailant was Mahadeo Goshain 
who is the servant of Sheo Shankar, Ganga- 
putra. Besides the witnesses Chheddi 
and Gajadhar there are two Thakurs of 
Gokna, Sripat Singh and Thannu Singh, 
They came, up from the east on hear- 
ing the noise and they also caw all 
the seven accused and reeognised them, 
When Gundu's assailants. hed ged, his 
brother and his friends fetched a bed and 
carried Gundu home. But when.they got 
home they found that he was dead. Tho 
medical evidence shows marks of: three 
lathi blows on the head, and four others on 
other parts of the body. There were ffve 
fractures of the skull. One of the injuries 
is said to have been caùsed by many lathi 
blows, and another was the result of more 
blows*than one. So the medical evidesce 
agrees: with the prosecution story that 
Gundu was fone to death by a number of 
men beating him with lwthis, A 
Gajadhar himself reporte# the matter at 
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the Police Station, which is four miles 


from Gokna. The report:was made after- 


9 in Ms the hour’ of occurrence was -put 
down as 54. M. There was no Sub-Inspector 


presem{, and Wajih-ud-din,’ Head Const-- 


able went to the spot. He inspected ‘the 


body and heldan inquest. He then went ' 


to the spot, and he found a: considerable 
quantity of blood at a spot on the sand 
near anala near'the banks of the Ganges. 
He prepared a plan. In the plan he marked 
down cettain points according to informa- 


, tion supplied to him by Gajadhar. These 


marks aye not admissible in evidence, but 
they can be used for the purpose of under- 
standing the evidence, The names of the 
seven. assailants; as they are stated now in 
- Court, were also set forth in the first report. 
It was argued asan important point thatthe 
first report does not set forth that Chhedi 
went along with Gajadhar to the spot, The 
onission does not appear to be in any way 
important. The report set forth that 
Chhedi called Gajadhar by name to run up, 
as there was a marpit at the ghat. The 
report goes oh “I ran up.”, There is no 
statement -that Chhédi did not run with 
him. The reportis in every way consist- 
ent with Chhedi having done so. The 
`- Head Constable arrested the three accused. 
‘No actual evidence of arrest has been 
given. This is a frequent omission in cri- 
minal cases. A Magistrate should always 
insist upon having evidence of arrest. I 
` gather from the diary that all three accused 
were arrested in their own houses. The 
other four accused were not found and are 
still absconding. Evidence of motive has 
‘been given, Gajadhar and Gundu were 
joint. Gajadhar's wife, Bhagirathi, was the 
daughter of one Bachha who is dead. He 
was the son of Musammat Basanta. She 
had the right to the offerings of certain 
pilgrims. ‘This is the principal properly 
which & Gangaputra . possesses. Certain 
farsilies make a practice of employing a par- 
ticular Gangaputra, and he guards with 
great jealousy what he considers to be 
- hig right to their’ offerings. In this case 
Musammat Basanta appears to have owned 
a particular spot where bathing took 
place. She madega giftof all her property 
which was evidently considered to include 
tpe right to collect these fees, to her grand- 
aughter, Musammat Bhagirathi, the wife of 
GajadLzr. -© The deed of gitt by which 
she accoavplished this is Ex. 2. It is dated 
jih January 1912, It appears, however, 
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from the document, Ex. 3, that Sheo 
Shankar, one'of the absconding persons, 
considered himself entitled to this inherit- 
ance:. Apparent? he isthe reversioner of 
Musammat Basanta's husband. Exhibit 
3 sets forth that there is a quarrel between 
Sheo Shankar and Gajadhar on this matter, 
‘and they agree by this , document that 
Gajadhar is to geta 6 anna share in the 
property. Presumably Sheo Shankar, who 
had apparently taken possession, was to 
get aten-anna share, This agreement 16 
dated 9th May 1920. It is said, and may 
readily be believed, that this was not an 


‘end of the quarrel. Exhibit 4 is a report 


to the Police which was made by Gajadhar, 
and which alleges that his brother Gundu 
has been beaten by four persons. One of 
these is Sheo Shankar; another is his 
servant Mahadeo Goshain. The other two 
are Sripal Singh and Pangola Pasi. It is 
immaterial for our present purpose what 
degree of truth that report contained. It is 
enough to show that the agreement of the 
previous May had not produced peace be- 
tween the parties. It is stated that all the 
sevén accused are friends of Shev Shankar 
and ready to take up his quarrel. In par- 
ticular Shambhoo is a brother of Sheo 
Shankar's wife. Mahadeo Gashain is his 
servant. Ganga Prasad is Shambhoo's 
father-in-law. It appears from the evi- 
dence of Thannu Singh,*P. W. No. 4, 
that the wife of Ganga Prasad eloped with 
one Puddan Goshain, and Gundu brought 
her back, and it appears from the evidence 
of Gajadhar, that Sital accused Gaf ga Pra- 
sad’s wife of a fresh intimacy with Puddan. 
Puddan replied that it was not he, but 
Sital himself who had done this. It ap- 
peais that Gundu then beat Sital and re- 
proved Ganga Prasad. It has been argued 
that this fact could rouse no resentment in 
Ganga Prasad, because Gundu was only 


punishing his wife's paramour. But it is’ 


impossible to say whether this was so or 
not. Ganga Prasad was not questioned on 
the point, I find in the Police diary that 
Ganga Prasad said that Puddan was the 
real culprit and that Puddan’s statement 
was false. This is not evidence but it 
suggests a possible theory. If that was 
Ganga Prasad’s attitude, he might resent 
Gundv’s action. In this beating Sripat 
Singh, P. W. No. 3,and Thannu Singh, P. 
W, No. 4, took some part. Gajadhar says 
it was they who administered the beating 
to Sital. They themselves say it wag 


. 
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present. It is argued that their action in 
interfering,in a particularly caste question 


of he Gangaputras shows a very close inti- _ 


macy between them andeGundu. No doubt 
it does show that they are ready to mix 
themselves up inthe affairs of the Ganga- 
_ putras, but it çan hardly be said to prove 
that {hey “were not present when Gund 
was assaulted. 

I now come to consider the probabilities 
of the case. The hour was very early in 
the morning. Some of the witnesses. say 
that the sun rose just as the assailants of 
Gundu ran away. Gundu had set out 
_ Wearing a dhott and a kurta and carrying 
a lota. Apparently he intended to ease 
himself. Itis probable that he carried out 
this intention. There is medical evidence 
pointing to this. Gajadhar found the lota 
and the dhoti and kurta at a point which 
‘has been marked in the map as No. ll. 
Gajadhar says that it is ten paces from 
. where the murder was committed (page 13, 

line 33). In the plan the same distance is 


called thirty paces, but the witness has ` 


said that he did not actually go into the 
nala, So far as one can judge, the spot 
where the lota was found would be in the 
nala. It is not altogether easy on the evi- 
dence to get a correct idea of the scene. 
Gajadhar gives the distance (page 29, 
line 9) as thirty or thirty-five steps from 
the water’s edge. Wojih-ud-din, Head Con- 
stable, states very clearly that the spot was 
visible from Chhedi’s house, and also from 


the spots marked, 6, 2, 3,4 and 5, where - 


the farious eye-witnesses are supposed to 
have been standing. There is pratically 
nothing else in the evidence taken in the 
Sessions Court. Sripat Singh was cross- 
examined on the point in the Magistrate’s 
` Court. He said, (page 17, line 12) : 
“Gundu was lying at a distance of ten 
cubits from the ghat, Gundu was lying 
(line 24) on the nala. The nala isata dis- 
tance of three- cubits from there. It is 
about six or seven feet deep. Gundu was 
lying on the nala with his head towards 
the east and legs towards the west, The 


water of the nala flows into the Ganges. ` 


The nala runs from the south to the north. 
It meets the Ganges at a distance of fifteen 
cubits from the place where Gundu was 
lying.” ee 

There is no actual inconsistency in these 
statements. The ngla rans north and 
south, The corpse was lying three cubits 
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babably the right or eastern bank, because 
otherwise the’ witnesses coming up from 
the east would have been looking agrogs 
the nala. There is also the statemént of 
Wajih-ud-din, that there isa moung anda 
grove only six paces to the east of where 


the corpse was. If this is, the same grove. 


which is referred.to by Sripat Singh, 


(page 17, line 36), the distance is seven — 


bighas. J think the Head Constable's state- 
ment makes the grove too near. If there 
was a grove only six paces to the east of 
the spot, itis very difficult to understand 
how any witnesses standing to, the east” 
could see the spot atall. Yet we have the 
evidence of the same witness that they 
could do so, 

It has been argued that it was not pos- 
sible for the witnesses to get to the spot in 
time to see the assault or any of the assail- 
ants. This point requires careful considera- 
tion. Chhedi and Gajadhar had to travel 
a distance of four hundred paces.- This 
would take them, running, something 
more than one minute. The other two eye- 
witnesses were about the same distance off. 
Gundu had a lathi. He may be presumed 
to have made some attempt to defend him- 
self, - He appears to have run a distance of 
ten or twenty paces from the spot where 
his lota and dhoti were found. It appears 
to me perfectly possible that the assault 
lasted-long enough for the witnesses to get 
near to the spot. It is argued that, even if 
the assault took place as described, the 
witnesses may have added some names, 
and in particular the names of the three 
accused. The witness Gokul Prasad, who 
figures as a prosecution witness, but who 
was merely called to attest the deed Ex. 3, 
said in cross-examination that the Chandels 
of Gokna are on bad terms with the 
Chandels of Shahzadpur, and it was admit- 
ted by Sripat Singh that he is not on calling 
terms with the two accused Thekurs. But 
this seems a very insufficient reasan’ why 
the names of the two appellants should be 
mentioned if they had nothing to do with 
the assault. 

There is substantial bed-rock ôf un- 
doubted fact to form a foundation for the 
prosecution story. Undoubtedly: Gundu 


was killed by lathi blows. It is fairly © 


certain.that he had several assailants. Ths 
medical evidence points to this. The*place 
of the agyault is also fixed by the finding 
of the corpse and the considerable quantity 
= if 4 s $ 
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also settled by the indications that he had 
pone for the purpose of easing himself, and 
ad&carried out his intention. A man does 
not go to’so great a distance to ease himself 
in th®emiddle of the night. 
therefore, an assault, with lathis by several 
persons at an early hour in the morning at 
a spot four, hundred ‘paces from Chhedi’s 
, house, It is entirely probable that the 
noise of the latht blows, and the cries of 
Gundu, would be heard in the village, and 
that people would hurry to the scene. 
. There seems no reason, therefore, to set 
abide theesworn testimony of the four eye- 
witnesses. The question is eminently one 
of the credibility of the evidence. They 


told a consistent and probable story. They . 


were believed by the learned Judge, who 
had the advantage of hearing the evidence, 
which I have not had. They were also be- 
lieved by‘all the ‘four assessors, who listened 
tothem, It would not be rightfor an Appel- 
late.Court to set aside the decision of the 

_ Court of Trial on conjectural grounds of 
what might’ have happened in the face of 
the sworn testiinony of what actually did 
happen. . 


For these reasons, I would dismiss all _ 


three‘appeals and confirm the convictions. 
With regard to sentence there can be no 
‘question, Those who took part in the mur- 
der of Gundu were guilty of murder. 


Their intention was to cause death. The. 


act must have been deliberate and plotted. 
I would confirm the sentences of death, 


Wazir Hasan, A. J. C.—(September 
28, 1925),.—Thethreeappellants, Sitla Bakhsh 
Singh, Jangu Singh and Ganga Prasad have 
been convicted of murder and sentenced 
to death. by the learned Sessions Judge of 
Rae Bareli. The murdered man was one 
Gundu, Gangaputra, resident of village 
Gokna, Police Station Mustafabad, in the 
District of &ae Bareli. 


Thare’ the misfortune to differ from my 


learned brother, Mr. Simpson, Second Addi- 
(tion Judicial ‘Commissionér, in the conclu- 


. sion to which he has reached in this appeal, 


“He is of opinion that the appeal should be 
dismissed. On the contrary lam of opinion 
that the. appeal shovld be allowed. At the 
‘outset I desire’ to acknowledge that I had 
had the advantage of reading the judgment 
of: my learned~ brother, R ; 
The story of the prosécytion iset forth in 
{ull in the judgment of my ‘learned brother, 
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I, therefore, refrain from repeating it 4 
iny judgment. Before entering into the 
merits of the appeal it appears*to me &o be 
advisable to state my own views as to the 
functions of a Court of Appeal in relation to 
the Court of first instance on questions,of 
fact. Such questions may be decided by the 
Trial Court on two different 'lines altogether. 
One line may be the drawing of inferences 
from proved and admitted facts; and, a 
finding of fact on the other line may be 
founded upon credibility of witnesses alone, 
In ‘the former case there is no doubt in 
my mind that the Court of Appeal is in as 
good a situation as the Trial Court (Montgo- 
merie & Co., Ltd. v. Wallace James (1).| The 
latter case may give rise to two positions: 
1. Where the credibility of witnesses is 
based on their demeanour in the witness 
box and the impressions which that demen- 
our creates on the mind of the Judge who 
sees and hears the witnesses. In such- a 
case the finding of fact arrived at by the 
Trial Court should not be lightly disregard-. 
ed. On the other hand considerable weight 
should be, attached to it. Beyond this I 
am not prepared to go. If I were to hold 
that the Court of Appeal must accept the 
finding I would be surrendering altogether 
jurisdiction which the Court of Appeal 
possesses of reviewing and, if necessary, of 
reversing the finding. The second posi- 


tion arises where the judgment of the Trial 


Court is not founded’on the demeanour of 
the witnesses and the impressions derived 
therefrom. In such a case the Court of ` 
Appeal is free to come” to its own cenclu- 
sions asto the credibility of a particular 
witness, 


In the case of Coghlan v. Cumberland 


(D Lindley, M. R., in delivering the judg- 


ment of. the Court of Appeal made the follow- 
ing observations. and I make no’ apology 
for quoting them in extenso: — 

“Even where, as in this case, the appeal 
turns on a question of fact, the Court of 
Appeal has to bear in mind that its duty is 
to re-hear the case, and the Court must. re- 
consider the materials before the Judge with 
such other materials asit may have decid- 
ed toadmit. The Court must then make 
up its own mind, not disregarding the judg-, 
ment appealed from, but carefully weigh- 
ing and Gonsidgring it, and not shrinking 
from overruling it if on full consideration 


(1) Goo A.C, 13; 73 L J.P. 0. 25 ; 
(2) (1898) 1 Ob, Div. 704; 67 L. J. OB, 402; 78 La T. 540, 
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he Court comes to the conclusion that 
the judgment is wrong. When, as often 
happens, mch turnsoh the relative credibili- 
ty of witnesses who haye been examined 
and cross-examined before the Judge, the 
Court is sensible of the great advantage he 
has had in seeing and hearing them. Itis 
often very diffiéult to estimate correctly the 
relative credibility of witnessess from 
written depositions, and when the question 
arises which witness is to be believed rather 
than another, and that question turns on 
manner and demeanour, the Court of Appeal 
always is, and must be, guided by the im-. 


pression made on the Judge who saw the. 


witnesses. But there may obviously be other 
circumstances, quite apart from manner and 
demeanour, which may show whether a state- 
ment is credible or not, and these circum- 
stances may warrant the Court in differing 
from the Judge, even on a question of fact 
turning on the credibility of witnesses 
whom the Court has not seen,” 


. This expositiin of the functions ofa Court 
of Appealin relation-to the Court of first 
instance on questions of fact was approved 
of by the House of Lords in the recent 
case of Mersey Docks and Harbour Board v. 
Procter (3). I will now refer to a decision 
of their Lordships of the Privy Council on 
an appeal from a judgment of the High 
Court of Bombay in the case of Bombay 
Cotton Manufavturing Company v. Motilal 
Shivial (4). The judgment under appeal had 
reversed thejudgment ofa Single Judge 
of thesame Court gn the original side. 
The isstie for decision was one of fact and 
‘mainly depended upon the credibility or 
otherwise of the witnesses produced. The 
judgment of the Trial Judge was forthe 
defendant and in discussing the demeanour 
of witnesses produced by the defendant the 
-learned Judge made the following remarks : 

“Very.seldom indeed has a party in these 
Courts such serviceable clear-headed, and 
as it appears to me absolutely truthful, 
witnesses as these two boys to offer in 
support of his case .............. Indeed it was 
quite evident from their demeanour in the 
- box that any such attempt (that is to shake 
these witnesses upon any material point 
of the story they told) would have been 


(3) (1923) A. C. 254; ED: J. K.B. 479; 129e L. T. 34; 
67 S. J. 400; 39 T. L. R. 275 
(4) 29 Ind. Cas. 939, 39 5, 386; 19 C. W. N. 617; 17 


M. L. T. 408; 28 M. L. J. 593; 2} O.L. 9. 528; 17 Bom, 
L. R. 455; 2 L. W. 621; (1915) M. W.N. 788; 42 1 A, 
110 (P. 0. . 
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futile.’ In reversing the Judgment of ths ` 
Court of Appeal and restoring. that of 
the Court of first instance Sir George, dr- 
well said :— 

“The Judge of first instance has heard 
the evidence, which depends on the credit 
to be attached to the two gons of Dwarka- 
das on the ‘appellants’ side and to Dani 
on the respondent's, he has statéd that hé has 
seldom seen in the box ‘such serviceable, 
clear-headed and absolutely truthful wit- - 
nesses as the two sons or a more thoroughly 
unscrupulous, untrustworthy, and untruthful 
man’ than Dani and he finds that the.trans- * 
action was a deliberate fraud on the appel- 
lants. The Appellate Court refused to accept 
as conclusive thej udgment of thelower Court 
as to the veracity of the witnesses. It is 
doubtless true that on appeal the . whole 
case including the facts is within the 
jurisdiction of the Appeal Court. But 
generally speaking it is undesirable to in- 
terfere with the findings of fact, of- the 
Trial Judge who sees and hears the wit- 
nesses arid has.an opportunity of, noting 
their demeanour especially i in cases where 
the issue in dispute is simple and depends 
on the credit which attached to one or 
other of conflicting witnesses. Nor should 
his pronouncement with respect to.their 
credibility be, put aside as a mere calcula- - 
tion of probabilities by the Court of Appeal. 
In making these observations their Lord- 
ships have no desire to restrict the discre- 
tion of the Appellate Courts in India in 
the consideration of evidence. They only 
wish to point out that where the issue 
is simple and straightforward and the 
only question is which set of witnesses is to 
be believed the verdict of a Judge trying 
the case should not be lightly disregarded.” 
Lastly reference may be made to the judg- 
ment oftheir Lordships of the Privy Council 
in the case of Palchur Sankarareddi v., 
Palehur Mahalakshmama (5) delivered on 
appeal from the judgment of the High Ceùrt 
at Madras which had reversed the finding of 
the Court of first instance on the question 
as to whether a certain Will was genuine or 
not, The Trial Court found that the Will 
had not been executed at all and was a 
forgery. Thelearned Judges of the High 
Court came to the conclusion that the Will 
had been duly executed. Their Lordships 
dismis8ed the appeal and affirmed the judg- 
ment of the High Court. In delivering the 


(5) 70 Ind. Cas, 949; 27 6. W. N. ild; ae Š R. 1999 
P. G» 315; 31 M. L. T. 307; 178, W. 1 (P, O). 


“034 ee ao. 
judgment Lord Dunedin made the following 
observations: x 

“Tere are two ways in which one may 
approach thé question ofcredibility. When 
the question iswhetherawitness is speaking 
the fruth or not lightis thrown upon it by 
the demeanour ofthat witness in the box by 
the manner in which he answers, questions 
and by how he seems to be affected by the 
questions that are put to him, and so on, No 
doubt there the Trial Judge has an advant- 
age which cannot possibly be shared by 


sany*Appellate Court. But when the views’ 


upon credibility are founded upon argu- 
mentative inferences from facts which are 
not disputed, then the Court of Appeal is 
really in justas good a situation as the Judge 
of the first instance.” 

The judgment of the learned Sessions 
Judge merely gives a resume of the evidence 
given by the four witnesses, Gajadhar, 
Chhedi, Sripat Singh and Thannu both as 
regards the narrative of the event and the 
motive for the crime. There is not a single 
word in the judgment as to thedemeanour of 
any of these witnesses nor as to any impres- 
sions which the learned Judge might have 
formed as regards the credibility of these 
witnesses from what he said of or heard 
from them while they were in the witness 
box. The learned Judge sums up his con- 
clusion. in the following words :— 

“I find it plainly proved that the seven 
men named by Gajadhar including the 
three accused, Jangu Singh, Sitla Bakhsh 
Singh and Ganga Prasad, murdered Gundu.” 
The credibility of the witnesses, therefore, 
rests in the present case on a judicial con- 
sideration and appreciation of all the facts 
pearing upon the guilt of the appellants 
and not upon the demeanour of the witnes- 
sesin the witness-box. To my mind itis 
an unjust ridicule to characterise probabili- 
ties and gresumptions of factsas conjecttires, 
The Law of Evidence in India distinctly 
allows both as admissible evidence. Sec- 
tion 11, sub-s. (2) of the Indian Evidence Act, 
1872, is as follows :— 

“Racts not otherwise relevant are relevant 
if by themselves or in connection with 
other facts they make the existence or non- 
existence of any fact in issue or relevant fact 
highly probable orimprobable.” Section 114 
of the same Act is: “The Court’ may pre- 
sume the existence of any fagt which it 
thinks likely to have, happened, regard be- 
ing had to the common course of natural 


. events, human conduct and public and pri- 


. 
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vate business, in their relation to the facis 
of the particular case.” If probabilities 
and natural presumptions were ruled out "of 
order the jurisdictién of Courts, would be 
reduced to a wooden constitution. 

In my judgment the case for the prosecu- 
tion breaks down on many important points 
as against the three appellants. I will. first 
discuss the question of motive. Ina case 
like this where the broad features of the 
story for the prosecution as tothe act of 
the murder may be true and manipulation 
in the personnel of the actors extremely 
easy to make and extremely difficult to re- 
fute, the question of motive is of supreme 
importance. The motive attributed to Sheo 
Shankar, who is said-to be absconding and 
was not before the lower Court and is not 
before us is alleged to have arisen out of 
a transaction of gift (Ex. JI) made so far 
back as January 1912 by one Musammat 
Basanta in favour of Musammat Bhagirathi 
wife of Gajadhar, brother of the deceased . 
and the first witness in the case. That this 
gift created a controversy between Gaja- 
dhar on the one hand and Sheo Shankar on 
the other may be conceded but we find 
that it was amicably settled in May 1920 
when Sheo Shankar relinquished his claim 
in respect. of the six annas of the gifted 
property in favour of Gajadhar (Ex. TII). It 
is said however that in spite of the peace 
being apparently restored between the two 
persons Sheo Shankar continued to bear-ill 
will against Gajadhar. In support ofit . 
reliance is placed upom a report made by 
Gajadhar on the 29th February 1921 at 
the Police Station Mustafabad (Ex. IV). 
In this report Gajadhar charged Sripal 
Singh. Sheo Shankar, Mahadeo Ghoshain 
and Pangola Pasi with the crime of 
abusing his brother and beating him 
with lathis. All that is proved in the case 
is that this report was made but we know 
nothing about its sequal. Now this report 
was made more than four years ago and 
since then there is a complete gap in the 
evidence up to the moment of the alleged 
crime of murder. Sheo Shankar not 
being on his trial it would obviously be 
improper to pursue the question of motive 
as against him in his absence but it is 
remarkable that the report of the 29th 
February 192ledoes not mention any one of 
the appellants before us as persons who 
took part in the assault on the „side of 
Sheo Shankar. At the inquiry and also 
at the trial of the present case Gajadhar 
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N tated that J angu Singh, one of the appel- 


lants before us, was also one of the assail- 


ante in-the*assault tô which the report of 


the 29th February 1924 relates. To my 
mind this statement of Gajadhar is an un- 
adulterated lie. In the report there is no 
mention that there were others besides 


‘those whose names are given in the report, 


It distinctly says that “Sripal Singh, Sheo 
Shankar, Mahadeo Goshain-and Pangola 
Pasi, resident of Gokna, came up and began 
to abuse my brother and commenced 
beating him”, My conclusion on this part 
of the case, therefore, is that Jangu Singh 
was not one of the assailants if there was 
any assault made by the persons mentioned 
in Gajadhar’s report of the 29th February 
1921. 

The entire case as to motive against Sitla 
Bakhsh Singh and Jangu Singh appellants 
rests on the sweeping statement of Gaja- 
dhar (P. W. No. 1) and Thannu Singh 
(P. W. No. 4) that they are friends and 
associates of Sheo Shankar. 
overt act from which we may infer the 
friendship and association is proved. In the 
absence of any such details I regard it as 
wholly unsafe to base my findings as to the 


- motive ona general statement of this nature. 


The evidence as to motive which might 
have actuated the third appellant, Ganga 
Prasad, to take part in this murder is whol- 
ly inconclusyve. The first incident con- 
stituting the motive is said to have arisen 
out of the misconduct of the wife of Ganga 
Prasad appellant. The statement of Gajadhar 
on this part of the ĉase must be rejected as 
inadmissible being of hearsay nature. He 
distinctly says “All that I have deposed 
about the quarrel between Sital and Pudda 
about the accused Ganga Prasad’s wife 
has only come to my knowledge on others 
tellingme. Ihave seen or heard nothing 
myself”. The version given by the witness 
Sripat Singh is in the following words:— 

“QGundu was on inimical terms with Sital 
Gangaputra. Sital has an illicit intimacy 
with the wife of Ganga Prasad accused. 
We all came to know of it, Gundu was 
sent for. Sital was caught inside the house 
of the accused Ganga Prasad with the lat- 
ter’s wife in her husband’sabsence. Gundu 
beat Sital. Ganga Prasad said that he bad 
once got back his wife when she kad eloped 
with Padda. He was (Sing the same 
thing again and if she eloped again, he 
would*not go, to fetch*her back. All this 
happened in thy presence. This happened 
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oie W 
about 12 or 13 days hefore Cundu was kill- 
ed”. Thannu Singh (P. W. No. 4) relates 
the incident asefollows:—“Once t'e wife 8f 
Ganga Prasad had eloped wi! Pufldan 
Gosain and Gundu brought her back from 
Sirathu. Sital had formed an i]i®it inti- 
macy with Ganga Prasad’s wife Gundu 
gave Sitala beating, This was 7 or 8 days 
before the murder. I was present when he 
beat him.” This evidence far.from estab- 
lishing any motive on the part of Ganga 
Prasad to kill Gundu proves when consider- 
ed in the light of natural human condugta 
grouud for gratitude. Gundu brought back” 
Ganga Prasad’s wife. He also ‘heat the 
seducer. That Gundu’s interference might 
have created a resentment in the mind of 
Ganga Prasad is, in my judgment, a pure 
conjecture. My finding, therefore, is that. 
no motive ‘is proved against any one of the 
three appellants. 4 

As to the actual scene of murderI have 
grave doubts. The plan (Ex. IL) was pre- 
pared by Wajih-ud-din Head Constable who 
has given evidencein the case. He says 
that he prepared it at the spot after ob- 
taining information from the witnesses. 
No body suggests any inaccuracy in the 
plan. Iam, therefore, prepared to accept it 
as fairly accurate. The case for the prose- 
cution fixes spot No. 1 as the scene of 
murder. It is clear from the evidence that 
this spotisonahigh ground and if that 
spot was the scene of murder it is highly 
probable that the act of murder would have 
been seen by the witnesses. On the other 
hand it is equally clear on the evidence, 
particularly of Wajih-nd-din and Thannu 
Singh that if the murder was committed 
ata spot even 5 or 6 paces removed towards 
the west from No. 1 the assault resulting in 
the murder could not have been seen by 
any of the witnesses, the ground towards 
the west of No. | heing low and the bed of 
a nala. Tomy mind the evidenee fails to 
clear the doubt as to whether the radrder 
was committed at No.1 or on a ground 
lower down in or on thenala. It is pointed 
out on behalf of the prosecution that a masa 
of blood was found at spot No. 1 ahd so 
was the corpse of the deceased Gundu. 
to the blood Wajih ud¢lin admits n his evi- 
dence (sec the Vernocular record that he 
did not examine the ground in the nala.e 
The finding of the blood and the corre of 
Gunduat&pot No. el is well-accointed for 
by the fact that Guadu had.run a short 
distance before he felé down that spot No. 1. 


As . 
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* It is jn evidence that Gundu's lota, lathi and 


kurta were found at spot No. 11 which from 
the physical situation of it must be taken to 
Bean low ‘ground. Indeed *it can rightly 
be Na to beonthe bed of the nala. To me 
it appears moré than probable that Gundu 
after having eased himself was prepared to 
have aplunge in the Ganges py stripping 
himself of his dhott and kurta when he was 
attacked. After the attack he had -vitality 
left in him just enough to run a short dis- 
tance about 34 yards arid reach the ground 
where he fell down for good. 

In the First Report Gajadhar stated: “This 


*morning my brother Gundu went to take 


a bathin theGanges. As soon asmy bro- 
ther reached the bank of Ganges all these 
seven men armed with lathis surrounded 
him and began to beat him with lathis. My 


- brother, Gundu fled and fell down at a 


distance of 20 paces fromthe bank.” This 
statement he corroborated at the teial in the 
Sessions Court. In’ his evidence before 
the Magistrate Gajadhar stated that the 
dhoti, lota and kurta belonging to Gundu 
Were lying at à distancé of 10 paces. Spot 
No. 11 may, therefore, be taken to lie ata 
distance of 10 paces from spot No.1. The 
former spot must, thérefore, be within the 
nala and would not be'visible to the witness- 
es according to the evidence already refer- 
red to. Aslread the evidence of Chhedi 
in the’ Magistrate's Court I find that accord- 
ing to him the lota, lathi and kurta of 
Gundu were lyingat the spot where his 
body was found: but this was not so accord- 
ing fo Gajadhar. To my mind this serious 
contradiction. affects the question of the 
scené of the attack, The nala, it appears 
from thé evidencé of Sripat Singh recorded 
in fhe Magistrate’s Court, runs from south 
to nérthalmost'in a parallel line with’ the 


river Ganges and the confluence of the two - 


linesis at a distance of 15 cubits to the north 
from the place where Gundu was found 


“lying. It féllows that the ghat of the river, be- 


fore the nala meets it, must be between the 
water streams of the river and the nala and 
must, therefore, be towards the west of spot 
No. l and also further to the west of the 
nalq. Iù thisway the ghat spoken of in 
the evidenee where Gundu is said to have 
been attacked coincgdes with spot No. 11 
where his kurta and dhoti were found, In 
“a senge that spot will bein the bed of the 
mala ifif were dry and the evidence does 
not show that it was net. This*view also 
Gita in with the atatenfent of Gajadhar in 
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the Magistrate's Court to the effect that J 
“the place whére my brother was murdered 
is about 80 paces fram the bank of the 
Ganges where water commences.” © ° 
Coming to thé efidence of the witnesses, 
I find it difficult to place implicit reliance 
upon the testimony of Gajadhar. Accord- 
ing to him Shéo Shanker isehis determined 
enemy and he holds the opinion that Sitla ` 
Bakhsh Singh and Jangu Singh are Sheo 
Shankar's friends and associates. He would, 
thérefofe, find it véry easy and convenient 
to implicate the two persons as the com-~ 
panions of Sheo Shankar in the assault. 
Gajadhar is not’ free from the bias. of 
embellishing the stéry for the prosecution, 
He clearly intended to‘créate false evidence 
when he stated in the First Report that 
Gundu mentioned the names of his assail- 
ants. He had todrop itin his evidence 
before the Court. I am not prepared to 
accept the explanation thatit was an in- 
nocent mistake on the part of Gajadhar 
when he made the, statement contained in 
the First Report. Ithink that*he deliberate- 
ly intendéd to concoct false evidence. 
Chheddi (P, W. No. 2) was not mentionéd 
in the’ First Report as being one of the 
persons who had run tothescete of the 
murder or in that direction but at 
the trial he is said to have done so and 
to have witnessed the assault and identified 
the assailants from a distance of about -20 
paces. In the Court of the Magistfate he 
stated that he was at his door and had 
got up for making water when he heard thé 
voice of Gundu coming rom the side of the 
bank of the Ganges shouting for helf. He 
got up from the place where he was making 
water andsaw Sital, Sheo Shankar, Mahadeo 
Jangu, Ganga Prasad and Sitlu beating, 
Gundu with lathis. ‘In cross-examination 
he further stated “whatever I saw I saw 
from thatplace where I was making water”. 
It is clear to my mind that he could not 
have identified the assailants from the 
spot where he was making water, the dis- 
tance being about 400 paces. This state- 
ment was materially altered by him in 
his evidence in the Sessions Court. There 
he said “Gajadhar came and ran to the 
spot and I followed him. Isaw the assail- 
ants of Gundu from a distance of about ,° 
half a bigha and recognised them.” The 
most starfling piece of his evidence at the 
trial is his statement in cross-examination 
that he recognised the three men (that is 
the’ appellants) from the spot While he was 


\ 
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attending toa call of nature. The others 
he recogniséd when he went up to the spot, 
that is, spot No, 4 on the plan. In the pre- 
sent case *we are not concerned with others 
but it is impossible to believe this man 
when he says that he recognised the appel- 
lants while he was at the spot where he 
was making water. When confronted with 
his statement’in the Magistrate's Court he 
said “that he didnot make that statement. 
The time ofthe incident was just at sunrise 
or a few moments before or after it. Sripat 


- Singh (P. W. No. 3) says that he was at his 


threshing floor when he heard the cry made 
by a Chamar “Run, they are killing Gundu.” 
This threshing-floor is ata distance of 15 
or 16 bighas from the alleged scene of 
murder. According tothe evidence Gundu 
had shouted, then Chhedi had shouted and 
also had the Chamar mentioned by Sripat 
Singh, I finda great strain on my. crédi- 
bility to believe that the assailants did 
not run away and stood their ground thus 
affording opportunity to these witnesses to 
see them. Sripat Singh had to cover a 
fairly good distance before he could reach 
the point from which he says he saw tha 
assault. His way tothe alleged scene of 
the murder lies through two groves. This 
must be one of the groves sitaute on the 
mound spoken about by Wajih-ud-din. The 
grove must have prevented a clear view 
of the spot and particularly of the faces 
of the assailants. When I consider the 
evidence of this witness in the light of the 


-proved circumstances just now mentioned 


I am unable to accept his testimony that he 
saw éhe assailants and identified them. 


The last witness is Thannu Singh (P. W. 
No. 4), This witness says that he was in 
his field when he heard the noise proceed- 
ing from the west. He does not state the 
distance. He ran about 8 bighas from his 
field and then saw from a distance of about 
40 steps that Gundu was being beaten with 
lathis. He reached the spot after Sripat 
Singh. He also raised an alarm. My com- 
ments on the evidence of this witness are 
the sameas I have madeon the evidence 
of Sripat Singh. He stated in cross-ex- 
amination that if the beating had been 
given inside the nala Chhedi would not 
have seen anything nor would he have had. 
Both these witnesses are Chandal Thakurs 
of Gokna. The two appellaits, Sitla Bakhsh 
Singh andJangu Singh, are the sons of 
Pudai Singh, 2 Chandèl Thakur of Shah- 
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woman. 

Gokul Prasad (P. W. No. 7) states that 
Sripat Singh and other Chandels of Gona 
are on bad terms with the Chandels of 
Shahzadur and do not visit each other 
even on formal occasions such a AN The 
feud between the two sections is an old 
one. Gokul Prasad also ‘stated that Sripat 
Singh's nephew, Sarnam Singh, gave evi- 


dence in ajcase 10 or 12 years ago against the ` 


father of Sitla Bakhsh Singh and J. 

Singh. Afterthe quarrel about sae pe 
conduct of Ganga Prasad’s wife these two 
Thakur witnesses acted on the side of 
Gundu. Their impartiality is,” therefore 
not above question. 4 


On thegrounds stated above, I hav 
to the conclusion that the case for the 
prosecution against the three appellants has 
not been proved beyond a reasonable doubt 
I would, therefore, allow the appeal, set 
aside the conviction and sentences’ and 
order that the appellants be released, 


By the Court.—(September 23 

—In the matter of this appeal my Poth. 
Mr. Simpson and I are divided in opinion, 
His opinion is that it should be dismissed. 
My opinion is that it should be allowed 
We have both recorded our opinions, Ace- 
ordingly under s. 429 of the Cr, P, €. we 
order that the case with our opinions 
should be laid before another Judge of 
this Court for his opinion. 


JUDGMENT. 

Ashworth, A. J. C.—In this case 
three persons, Sitla Bakhsh Singh, Jangu 
Singh (Thakurs of Shahazadpur) and 
Ganga Parsad (Ganga- pura Brahman of 
Gokna) appeal against their conviction 
by the Sessions Judge of Rae Bareli 
under s. 302, Indian Penal Code, and from 
a sentence of death. The case has been 
up before a Bench of two Judges of 
this Court who were divided in ofsinion 
one being in favour of rejecting the appeal, 
and the other being in favour of allowing 
it. The case has, therefore, been laid before 
me under s. 429, Cr. P. O., for delivery of 
my opinion. 


The evidenc on “which the Sessions 
Judge andthe four assessors have convicted* 
the &ppellants is briefly as follows. “The 
deceased nan was.Gundu a Gangaputra 
of the village Goknas Early an the morn- 
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- ‘ing 06 the 3fst March 1925, he had gone 
out from his village towards the Ganges to 
attpnd a call of nature and -to wash himself. 
At a Qstance of some four hundred paces 
on the edge of the village, one Chhedi 
sweeper*was outside his house when he 
heard acry of distress. He says that he 
recognised the voice as that of Gundu. Any 
way, he calledGundu’s brother Gajadhar who 

. lives just behind his house. After going 
some three hundred and fifty paces, Gaja- 
dhar was able to see seven persons attack- 
ing his brother and able to recognize who 
theyswere. They are said to have been the 
three appellants and four absconding ac- 
cused. Chhedi followed after Gajadhar 

. and saw what Gajadhar saw. The noise 

had attracted other villagers-and of'these, 
two Thakur witnesses, Sripat Singh and 

Thannu Singh say that they came up from 
their threshing floor in time to witness the 
assault and to identify all. seven “accused. 
The motive relied upon by the prosecution 
put in its most convincing form is as fol- 
lows. Gajadhar, brother of the deceased, 
married a Musammat Bhagirati, the daught- 
er of Bachha. Bachha’s mother was 
Musammat Basanta. This old lady owned 
the right to the payment bycertain pilgrims 
of dues from services rendered in their 
devotions at the river Ganges. This pro- 
perty was gifted by her to Gajadhar's wife, 
the old lady’s grand-daughter. Now Sheo 
Shankar, the principal absconding accused, 
was the reversioner of the husband of 

Musammat Basanta, and claimed that he 

had the right to the gifted dues by.Hindu 

Law, a claim which, it would appear difficult 
to. resist, except on the supposition that 
this property was in some way the self- 
acquired property of Afusammat Basanta. 
The dispute occurred in 1912, and continu- 
ed until 1920, when a settlement was effected, 
according to the evidence, through one 
Lodhe Thakur, father of the appellants Nos. 
2 and,3, whereby six annas of the property 
was se@ured to Gajadharand the other ten 

annas given to Sheo Shankar. This com- 

promise probably pleased neither party. 

Any way we find that in the year follow- 

ing it, on the 29th February 1921, Gajadhar 

made a report at the thana that his brother 

Gundu was beaten in the willage Gokna 

by Sheo Shankar and three other persons, 

one ogher of whom as well as Sheo Shankar, 
is an absconding accused in this case. The 
beating was in connettjon with “Gundu 


cutting down® a tree *which he is said to. 
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have purchased. There is no evidence to 
show whether any further action was .taken 
beyond this report ate the thana, but jt 
indicates that there was ill-feeling in 1921. 
This persistent ill-f€eling might, of course 
break out in a violent attack by Sheo 
Shankar and his party at any time on very 
little excuse. The particular excuse for the 
present murder’ alleged is this, Ganga 
Parsad, appellant, a Gangaputra, had a wife 
who was of bad character, and whom ‘he 
failed to keep in order. Ten ortwelve days 
before the murder, Gundu who seems to 
be leading spiritamong the Gangaputras 
in Gokna, was called upon to intervene on 
the ground that one Sital Gangaputra was 
seen in Ganga Prasad's house on terms of 
improper intimacy with his wife. It is 
said that Gundu beat this Sital, and also 
charged Ganga Parsad with winking at his 
wife's infidelities. These facts are suppos- 
ed to have provoked Ganga Prasad and 
Sital into plotting the murder of Gundu 
and they naturally invoked the assistance of 
Sheo Shankar and his party, the enemies of 
Gundu. The two Thakur appellants, Sitla 
Bakhsh Singh and Jangu Singh, the only 
Thakurs among the seven accused persons, 


_are said to have joined in the murder be- 


cause they are on friendlyterms with Sheo 
Shankar. It may be noted here that it 
transpired in the evidence that they are the 
sons of the Lodhe who attempted to settle 
the dispute between *«Sheo Shankar and 
Gundu about the property of Musammai 
Basanta. ` 

The conviction of theeppellants by the 
Sessions Judge and the agreement in “that 
conviction by the Second Additional Judicial 
Commissiener are based on a belief in the 
oral evidence of the four. alleged eye- 
witnesses, which they do not find to be dis- 
credited by any vital discrepancies. They 
have held that the motive imputed to the 
murderers, having regard to the failure of 
the defence to impugn the evidence of the 
eye-witnesses, is sufficiently definite and 
reasonable, and that it was not necessary 
to make out any more conyicting motive. 
The First Additional Judicial Commission- 
erhas found much difficulty in placing such 
reliance on the oral evidence as would 


“justify a conviction, and he holds that this 


evidence isnot. supported by sufficient in- 
dications ôf cleae motive. 

So faras the present appellants are con- 
cerned, I concur genarally with the view of 
Mr. Wazir Hasan. Ialso find*in the case 


\ 
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-© with Chhedi, Mehtar, first. 


* heard the cry of distress. 


indications of machination on the part of 
the complginant Gajadhar as against the 
appellants. w 

Of the alleged eye-wétnesses, Iwill deal 
Chhedi is men- 
tioned in the First Report merely as having 
called Gajadhar, but not as having run 
up with Gajadbar and witnessed the murder. 
There would be little to be made out of 
this if Chhedi had contented himself with 
saying in his evidence in Court (he was 
not responsible for the report at the thana) 
that he ran up after Gajadhar. It was a 
very natural thing for him -to do-out of 
curiosity. But an examination of his evi- 


-dence in the Committing Magistrate's 


Court, and then in the Sessions Judge's 
Court makes it quite clear to me that this 
witness at first was to say that he had 
not gone up nearer than the spot at four 
hundred yards distant from which he first 
Subsequently it 
appears to have been thought desirable 
that he should be a witness of the assault, 
ab near quarters, and Chhedi went into 
Court prepared to say that he was, but he 
forgot to change his statement that he 
identified all seven accused from the spot 
where he was standing four hundred paces 
away. He cannot possibly have -identified 
them ata distance of four hundred paces. 
My opinion is that it would be unsafe to 
hold that he did go up to the scene of the 


‘murder. 


As to thetwo Thakur witnesses they had to 
travel adistance gf more than four hundred 
yards from their threshing floor. They were 
notlikely to show thesamehurry in going up 
as Gajadhar, whose brother was concerned. 
Sripat Singh admits that his threshing 
floor was further away from the spot where 
Gundu was killed than Gajadhar’s house, 
and it is the prosecution case that Gajad- 
hars house was four hundred yards. 
Moreover, Sripat Singh could not proceed 
straight tc the spot. He had to go north 
first and there he had some conversation 
with one Mangal Chamar. He then pro- 
ceeded west tothe spot. Thannu Singh’s 
field was still further south to the thresh- 
ing floor of Sripat Singh, and so he must 
have taken still longer. According to the 
evidence of the investigating Plice Officer, 
who made the map, neither oé these per- 
sons could have seen thé spot where the 
murder took place until they were within a 
few ‘yards ef it, inasmuch as a wood stood 
in the way of their seeing it. They must, 
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therefore, have taken an afpreciably*longer 
time to come to the spot’ than Gajadhar, 
and it is incradible that if the seven seated 
thought it necessary to run away æ all, 
they should have waited a sufficiently long 
time after Gajadhar came up forshese two. 
Thakur witnesses to have come up. I have 
carefully donsidered thè wounds of the 
deceased along with the medical evidence. 
I cannot accept the ‘latter evidence so far 
as it suggests that several blows were re- 
quired to produce the extravasation on the 
shoulder. There is no reason to suppose 
that the assault lasted. any length of time. 
A minute would have ‘sufficed. ° 

Lastly there is the evidence of Gajadhar. 


. Gajadhar in his initial report stated that 


the deceased man had named his murderers 
before he died. He gave up this in Court 
probably because this was quite untenable 
with thg medical evidence, and with the 
fact that Gundu‘expired while being carri- 
ed from the scene of the murder to his 
house four hundred yards away, If this 
inaccuracy of Gajadhar had stood alone, 
it would not have impressed me much, 
but there are other circumstances which 
throw into suspicion the bona fides of 
Gajadhar. In the report at: the thana 
Gajadhar said that all seven of the murder- 
ers ran away in a northerly direction, that 
is to say in the direction of the village 
Shahzadpur, where the appellants Sitla 
Bakhsh Singh and Jangu Singh Jive. But 
in Court this version was changed, and it 
was said by the witnesses that Ganga 
Prasad alone of the murderers fled to the 
south, 4. e, back towards the village of 
Gokna and in an opposite direction to 
Shahzadpur. For this variation in the 
evidence there is so convincing an explana- 
tion as to deserve to be considered more 
than a conjecture. Ganga Prasad lives at 
Gokna and he was arrested in his house 
there. Explanation was needed why he 
should have returned to Gokna if he got 
away along with the other accused. So in 
the evidence thé witnesses say, in disagree- 
ment with the initial report, that Ganga . 
Prasad ran to the south and noteto the 
north. If, however, he had done this it ig 
hard to see why he was not captured on 
the spot. Indeed hd would have run into 
the arms of a person Ram Kishun, who és 
-sltown in the map as a witness, bet who 
was no% produced, possibly because he 
would ndt have ebeen able to explain why 
ehe did not arrest om follow Ganga Prasad 
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There ig a f6urth discrepancy between the 
statements of Gajadiiar, which suggests a 
yeaginess on his part to pervert facts tó 
support the prosécution. Both in the 
Committing Magistrate’s Court, and before 
the Sessipns Judge, he has deposed that 
Jangu Singh, appellant, was one of those 
persons against whom he lodged a com- 
plaint three years ago that they had beaten 
his brother irfconnestjon with the cutting 
down of a tree. The report ison the file, 
and there isno mention in it of Jangu 
Singh appellant. 


. 

*I now come to the-evidence as to motive. 
In a case where there is direct evidence, 
generally speaking it may be said that the 
importance of clear proof of motive varies 
inversely with the strength and reliability 
of the direct evidence. The fact that this 
dispute about the succession of Gajadhar to 
his, grand-mother’s property took? place 
between 1912 and 1920 may rightly he held 
to.show that an implicable resentment had 
‘arisen between himself and Sheo Shankar, 
which was not likely to be wiped out by the 
enforced settlement in 1920. Again the 
complaint by Gajadhar three years ago 
that his brother had been beaten by Sheo 
Shankar showed the continuance or re- 
erudescence of ill-feeling. If then the 
“direct evidence in this case had been above 
suspicion, the evidence of motive would 
have been all that could have been required. 
It would, have been permissible'to conject- 
ure any small event as awakening or any 
person as exciting the slumbering enmity 
into activity. Sital, absconder, enraged at 


his recent beating by the deceased Guandu ` 


“may well have had resort to Sheo Shankar 
“and his party. But the motivé is weak 
against the present appellants. Ganga 
Prasad is said to be the father of the wife 
‘of Sheo Shankar's brother-in-law, but while 
Sital had, according to the evidence, good 


reason for t@king vengeance on Gundu, 


Ganga Peasad had little reason for doing so. 
That Gundu may have charged Ganga 
` Parsad with conniving at his wife’s infideli- 
ties is scarcely sufficient reason for Ganga 
Parsad,Wishing to kill him. I cannot but 
suspect that implication of Shambhu as an 
accused was due to thé fact, that he was 
related by marriage to Sheo Shankur, 
ewifereag Sital was not. Sital had a reasqn 
for wisfting to kill the deceased and may 
very possibly have coniplained ebo" Sheo 
Shankar but there is no reliable evidence of 
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his having any influence withthe absconding 
accused. Ganga Prasad had little reasan for 
wishing to kill the deceased but by. reasgn 
of his relationship to the absconding accused 
was likely to have some influence. with him. 
Both Sital and Ganga Parasd had been 
concerned in the recent affair of Ganga 
Parsad’s wife. Ganga Prasad* may, there- 
fore, have b3en implicated in order to ton- 
nect the beating of Sital by the decaased 
with the long standing enmity on. the part 
of Sheo Shankar. As to the motive for the 
two Thakur accused joining in the assault, 
the evidence is of a very weak descrip- 
tion. All that is said is that these two men 
were friends of Sheo Shankar.. Not asingle 
fact is shown to corroborate this. The 


‘father of these two accused was Lodhe, 


lambardar, and it is far more likely that 
the Gangaputras should obey the orders of 
Thakurs than vice versa. On the other 
hand, there is a much stronger reason for 
these two persons being falsely implicated. 
There is good evidence, that of the patwari 
of the village, that the Chandelsof Gokna, to 
which party Sripat Singh and Thannu Singh 
belong, have been on bad terms with the 
Chandels of Shahzadpur, to which the, two 
Thakur appellants belong, for onè hundred 
years. Both the Tahkur witnesses although 
they prevaricated, had to admit their strain- 


‘edrelations with the family of the Thakur 


accused, It is well-known that in these 


family: veridettas the * parties, although - 
‘unlikely without any special cause to .be 


prompted to use violence, are always ready 
to take advantage of the “occurrence of,an 
undetected crime to pay back score: by 
implicating their adversaries. The murder 
occurred between 5and6 a.m. The thana 
wasfour miles away and the report was 
made at 9-30, So, although there Was no 
great delay in reporting, there was about 
two hours time to work up the case. An- 
other motive for their being falsely im- 
plicated. has been alleged by the appellant 
Thakurs, The two appellants are sons. of 


“Lodhe, who was the cousin of one Mahipat. 
.Mahipat’s brother Gajadhr Singh got an 


instalment bond executed some years ago 
by Gundu deceased. The bond is now the 
property of Gajadhar Singh’s minor’ and 
orphan nephews, sons of Mahipat. It has 
not yet been paid in full as shown by the 
endorsements on the bond and its produc- 
tion by the appellants. Sitla Bakhsh Singh 
and Jangu Singh say that they were threa- 


„tening asuitfor the payment ‘ofthe bond 
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‘absconding accused. 


. whichis palpably false. 
. tempt has been made to explain why the 


against Gundu, and it would certainly 
appear that they arg the nearest relations 
t@represent the minor sons. 


The case thenstands*thus, There is rea- 


‘son to doubt that Chhedi Mehtar, saw what 


he says thathe saw. It is almost certain 


that the two Thakur witnesses did not doso. ` 


Gajadhar’may have arrived in time to catch 
sight of the murderers but his evidence 


‘is open to suspicion as against the three 


appellants. The motive for these appellants 
taking part in the murder is weak. There 
is some reason for thinking that Ganga 
Parsad,appellant, wasimplicated-in order to 


‘strengthen the case against the absconding 


accused, and still stronger reason for holding 
that the two Thakur appellants were im- 
plicated in order to induce the two Thakur 
witnesses to give evidence against the 
Their implication 
would also prevent them suing the com- 


..plainant Gajadhar ona bond. Lastly there 
.is no valid explanation why Ganga Parasad, 
„appellant, did not follow the example of 


tha absconding accused and abscond, a 
dificulty which the prosecution perceived 
and attempted to meet by a piece of evidence 
Not even an at- 


two Tahkurappellants, if guilty, did not 
abscond along with the absconding accused. 
For the above reasons, I agree with Mr. 


. Wazir Hasanethat the conviction of the ap- 


pellants would not be advisable. The case 
may, therefore, be put up before the Bench 


. that has referred,it tome for ultimate. 


orders, 
ORDER. 
Wazir Hasan, A.J.C.and Neave, 


JA. J. C.—Following the opinion of the 
. third Judge of this Court delivered under 


s. 429 of the Or. P. O. we allow the ap- 
peal of Sitla Bakhsh Singh, Jangu Singh 
and Ganga Prasad, set aside their convic- 
tion and sentence and direct that they be 
set at. liberty forthwith. _ 


Z, K. Appel allowed. 
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ALLAHABAD HIGH COUR 
Oriminat, Reviston No. 51 oF 1926. 
March 3, 1926. 
Present :—Mr. Justice Danjels. 
KUNJ BEHARI LAL—Accossp— 
APPLICANT 


versus ee 
EMPEROR rurovenr DHANGANA— 
Opposite PARTY. 
Criminal Procedure Code (Act V of 1898), ss. 258 
(2), 252—Discharge without examining witnesses. 
Under s. 253 (2), Cr. P. C., an accused person may 
be discharged, even if no witnesses are examned in 
ou with ‘the provisions of 8.252. [p. 1038, 
col. 1. 


Oriminal revision from an order of the 
Additional Sessions Judge, Cawnpore, dated 
the 9th January 1926. 

Mr. Sailanath Mukerji, for the Applicant, 

Mr. A. Sanyal, for the Opposite Party, 

JUDGMENT.—This is an application 
in revision against an order of the Additio- 
nal Sessions Judge of Cawnpore directing 
further inquiry into the case of certain 
accused who have been discharged. The 
order for further inguiry was not madeon 
the ground that on the merits there was 
reason for thinking that the accused had 
been wrongly discharged, The learned 
Additional Sessions Judge expressly says 
that he is far from suggesting that the 
complainant has got a good case. His order 
is based on the ground that the discharge 
order passed by the Magistrate was illegal. 
In order to see whether this is so it will be 
necessary to state some facts. 

The case was one under ss. 147 and 426 
against fourteen accused. he case was 
instituted on 2nd June 1925. Before issu- 
ing process against the accused the Magis- 
trate ordered the complainant to’ produce 
his witnesses under's. 202 of the Or. P, C., 
The hearing took place on 16th June, and 
process was issued against the accused, 
On the very date on which p®ocess wag 
issued it was brought to the Magistrate's 
notice that on a telegram from the accused 
the District Magistrate had ordered a 
Police inquiry. The Court was, therefore, 
asked to postpone further proceedings until 
the result of that inquiry was before it. 
The case was accordingly adjourned and on 
the result of tHe Police inquiry being re- 
ceived the Court after. considering jt in” 
confection with the evidence which it had 
already pi cone came to the conclusion 
that the charge Wase groundless and dis- 
charged the accused ‘under the last clause 
of s. 253, The reasoning of the fearned 
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Additional Sessions: Judge is that though 


admittedly'a Court is -entitled to take into 


` account the result of a Police inquiry in 


| reasons to be recorded” 


discharging the accused under s. 203, it 
cannotedo so when once a summons or 
warrant has issued. hls BPD ar Wana) 
ict the meaning of the words 
See of in 8.253 (2). The 
argument before me has been that the 
provisions of s. 252 which .require the 
Magistrate to hear the complainant. and 
take all the evidence produced in support 


of the prosecution are imperative and that 


it is only after such evidence has been 
recorded that an order of discharge under 
s. 253 can be passed. The language of s. 253 
itself appears to me fatal to this contention. 


. The section begins byreferring to the 


. 


‘evidence to be recorded under s. 252 and 


says that after recording that evidence and 
taking the examination of the aggused the 
Magistrate will discharge the accused if he 
finds that no case has been made out. 
This is the normal procedure. Then follows 
the proviso contained in cl. (2) that nothing 
in the section shall prevent the Magistrate 


‘from discharging the accused at any pre- 


vious stage if for reasons to be recorded he 
considers the charge to be groundless. In 
this case the Magistrate had actually before 
him all the evidence which the complainant 
was prepared to produce in support of his 
complaint. It is not suggested by the 
learned Judge that onthe merits the order 


of discharge was improper, and I cannot. 


agree with thelearned Additional Sessions 
Judge that it was illegal. I, therefore, allow 
this revision, set aside the order of the 


. Additional Sessions Judge and restore that 


of the Magistrate. 


5. D. Revision allowed. 


es 


.CALCUTTA HIGH COURT. 
CRIMINAL Revision No. 157 or 1925. 
March 27, 1925. 

Present :—Justice Sir Babington Newbould, 
Kr., and Mr. Justice B. B. Ghose, 

e LAL MEA AND OTHERS—-ÅCCUSED 

— PETITIONERS 
gersus , 
EMPEROR—Oppositsz Parry. 

. Criminal Procedure Code (Act V of 1898), s. 165, 

el. (6)—Provisions, whether mandatory. e 
The provisions of cl. 5, of s. 165, Cr. P.O. are 
intended to be an extra safqguard ageinst general or 
roving searches and mist be complied with by a 


| Police, Officer, ` A 
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Criminal revision against an order of 4 
the Additional Sessions Judge, Tippera, 
dated the 2nd TFebruagy, 1925, confirming 
that of.the Sub-Deputy Magistrate, ComiKa, 
dated the 18th Janury, 1925. > 

Moulvi Muhammad. Nurul Huq Chow- 
dhury, for the Petitioners. i 

JUDGMENT.—This Rule is unopposed 
and we have not had the advantage ofhear- 
ing the case argued on behalf of the Crown. 
The learned District Magistrate in showing 
cause states that he has nothing toadd to 
what is in the judgment. In the judgment ’ 
ofthe learned Additional Sessions Judge 
the point of law is fully and ably discussed, 
But we are notin agreement with thede- - 
cision of the lower Appellate Court as to 
the effects ofthe non-compliance with the 
provisions of cl. (5) of s. 1650f the Code. 
This is a new provision introduced in the 
Code by the Amending Act of 1923 and it 
is obviously intended as an extra safeguard 
to protect individuals against general or. 
roving searches. To hold that the omission 
to comply with the provisions of this clause 
did not affect the powers of search given to` 
Police Officers under the Code would have 
the effect of rendering this clause in many 
cases a dead letter. We hold that it is essen- 
tial that a Police Officer conducting a search 
under s. 165 or 166 of the Code should send 
forthwith to the nearest Magistrate copies 
of the record that he has prepared before 
undertaking the search, and as this was not 
done in the present case the conviction of 
the petitioners for resisting the Police and 
for rioting with the coyimon object of de- 
terring the Sub-Inspector from discharging 
his duty to search a suspected person’s house 
must be set aside. 

We accordingly make this Rule absolute. 
We set aside the conviction and sentence 
passed on the ‘petitioners and direct that 
they be discharged from their bail bonds, 
The fines if paid will be refunded. 

S. S. Rule made absolute, 


ee 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL Rereeence No. 44 of 1925, 

October 26, 1925. 
Present —Mr. Kincaid, J. ©., and 
e Kennedy, A. J.C. 
EMPEROR—PRrosgcuToR 
versus 
GUL&—Accusmn. 6 
Criminal Prosedure Code (Acte¥ of 1898), s. 10— 


\ 
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Bench of Magistrates —Quorum of two Magistrates— 
Evidence recorded by one Magistrate, admissibility of— 
Procedure. < 

Where the rules relating, toa Bench of Magistrates 
provide thaf two Magistrates shall constitute the 
quorum, evidence recorded by a Magistrate sitting 
singly is not evidence recorded in a Court, and the mere 
reading over to the Bench, when properly constituted, 
of the statemenfs so recorded would not render them 
admtissible asevidence and such statements cahnot, 
therefore, be acted upon. . 

Reference made by the Sessions Judge, 
Hyderabad (Sind), dated the 26th October 
1925, against the finding of the Bench 
Magistrates, Mirpur Khas. 

Mr. T. G. Elphinston, Public Prosecutor, 
for the Crown. 

JUDGMENT .—This case has been re- 
ferred to us by the Sessions Judge of Hy- 
derabad. The facts appear to be as fol- 
lows :— . 

One Amb brought a complaint against 
certain accused persons for enticing away 
a married woman which complaint came up 
before the Second Class Bench Magistrates 
of Mirpur “Khas, According to rules in 
erder to constitute the quorum of that 
Bench, it is required that there must be at 
least two Magistrates, It appears, however, 
tbat on one of the days during which the 
trial was going on only one Magistrate was 
present and that was Mr. Rochiram. And 
he although sitting alone went on to record 
the evidence of certain witnesses. Now, at 
the next hearing another Magistrate appear- 
ed and the evidencealready recorded was 
read over to the second Magistrate and the 
trial thus proceegled. The first Magistrate 
referred to was of the opinion that the 
accused should be discharged in as much 
as the evidence did notmake outa prima 
facie case. The other Magistrate who had 
not had the benefit of hearing the witnesses 
but had had read outto him the recorded 


- depositions was of the opinion that the 


charge should be framed. Under the rules 
framed by the District Magistrate in case 
of difference of opinion between two Magis- 
trates the opinion of the Senior Magistrate 
was to prevail, Accordingly a charge was 
framed against the accused persons, the 
Magistrate Mr. Ali Mahomed who was in 
favour of framing a charge being the Senior 


. Magistrate. 


The proceedings were referred here by 
the learned Sessions Judge df Hyderabad 


and he expresses the opinion that the rule ` 


of the District Magistrate providing that in 
case of disagreement between two members 
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Magistrate should prevajl is ultra vires. 
But we do not think it necessary to express 
any opinion*on that point because it, would ` 
appear that the proceedings of thé Bench 
in themselves before that point were irregu- 
lar. The rules provide that in ‘order that 
there should be a quorum, two Magistrates 
should be present. As two Magistrates were 
not present on the. day on ‘which some im- 
portant evidence was recorded that evidence 
was not recorded in a Court, and, therefore, 
any Court which was finally constituted was 
bound to disregard that evidence. A mere: 
reading over toa Court of statements whith 
are not evidence does not make such state- 
ments evidence. It is, therefore, clear that 
both Magistrates made up their minds on 
inadmissible evidence. -It is not, therefore, 
necessary to ascertain which Magistrate 
might have been correct in his view. It 
must be said that they had no material for 
forming any view. 

That being so, we must accept this refer- 
ence and set aside the order purporting to 
be that of the Mirpur Khas Second Class 
Bench Magistrates and directing the charge 
to be framed against the accused Gulu and 
three others and direct their discharge. 

Z. K. Order set aside. 


erect 


LAHORE HIGH COURT. 
Criminal Revision No. 1926 or 1995, 
February 19, 1926, 
Present:—Sir Shadi Lal, Kr., Chief Justice, 
YUSIF ALI-—Accusep—Prrrrionsr 


versus 
EMPEROR—Opposire Parry, 

Criminal Procedure Code (Act V of 1898), 3. 27 
Magistrate's power to refuse to summon witness. 

A Magistrate has no right arbitrarily to limit the 
number of witnesses called by an accused in his 
defence. He can only-do so on the ground that the 
ventana ce dolar or DAN Ae ee 
justice. [p. 1040, pa 1.) BN an ae 

Case reported by the Session8 Judge 
Karnal, with his No. 505-J of 20th Novem. 
ber 1925. 

FAOTS.—Yusif Ali, applicant, js being 
tried by a Magistrate of the First Class 
unders. 110 of the Cr. P. C. Prosecution eyi- 
dence has been redorded. Applicant was 
called upon to enter upon his defence and 
hg filed a list containing names of 46 wit- ° 
nesses, some of them being of Patiala. The 
Magistrate declirted to call the first five 
witnesses on this°*list because they were 


pi the Bench, thé opinion of the Senior high officers of tht Government. or big 


°. 1040 °?‘ KARMAN 2, 
jegirdars of the District and witnesses 
Nob. 9 to 11, because they, were high 
offices of the Patiala State and passed an 
order tbat the applicant can call at the 
most 20“sitnesses of this District and if he 
wants to call more he must deposit their 
expenses. Againstthis order Yusif Ali has 
presented an gpplication for revision to this 
Court. 
GROUNDS.—In ny opinion the Magis- 
trate’s orderis notiright and he is not entitled 
_ arbitrarily to limit the number of witnesses 
for defence or to decline to call the witnesses 
for the reasons giver by him, His refusal can 
only be based upon the grounds mentioned 
in s. 257 ofthe Cr. P. C., See [Narayana 
Mudaly v. Emperor (1) and Emperor v. Pur- 
- shottam Kara (2).|'The witnesses residing at 
Patiala could have been examined by issue 
of a commission. The record is submitted 
to the High Court for revision with a re- 
commendation that the Magistrate be order- 
ed to summon all the witnesses whose 
- attendance is required by the applicant ex- 
cepting witnesses residing at Patiala who 
- gan be examined cn commission. 
Mr. C. L. Mathur, for the Government 
Advocate, for the Respondent. 
ORDER.—The Magistrate had no right 
arbitrarily to limit the number of witnesses 
to be produced by Yusif Ali in his defence. 
Under s. 257 of the Cr. P. O., he can 
refuse to summon a defence witness on the 
ground that the application for summoning 
is made for the purpose of vexation or 
delay or for defeating the ends cf justice. 
I accordingly set aside the order of the 
Magistrate and order him to proceed in ac- 
cordance with the provisions of the afore- 
paid section. 


; Order set aside. 


L. 
(1) 31 M. 131; 7 Or. L. J. 425, 
R 26 B. 418; 4 Bom. L, R. 38. 





e 
LAHORE HIGH COURT. 
CRIMINAL APPEAL No.,895 or 1925. 

_ January 28, 1926. 
Present:—Sir Shadi Lal, Kr., Chief Justice, 
“and Mr. Justice Addison. 
KARMAN AND orpers—Convicrs— 
APPELQANTS | 
Versus 
2 EMPEROR—RESPONDENT, . 

FirsPInformation Report—Omission of names-2In- 

ae 4 6 
bian the First Informatign Beport is enado by a 
person who is adntittedly not an eye-witness and the 
report itself does not profess to mention the names o$ 
all the culprits, the omission of the names of some of 

. e 
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the culprits is no ground for distrusting the eye- 
witness who depose to their keing impliqated in the 
crime, ° 

Appeal from an order of the Sessions 
Judge, Jhelum at Gujrat, dated the Ist 
September 1925. 

Messrs. Muhammad Rafi, and Khur- 
shid Zaman, for Dr. Sir Mian Muhammad 
Shafi, Kt., K. B., for the Appellants. 

Mr. Des Raj Sawhney, Public Prosecutor, 
for the Respondent. ' 


JUDGMENT.—On the morning of 
the 26th March, 1925, the house of Sultan 
Muhammad, a Jat ofthe village Jhakkar 
in the Gujrat District, was raided by a 
large number of persons who were: armed 
with hatchets and dangs. They subjected 
Sultan Muhammad to a brutal assault and. 
inflicted upon him numerous injuries, to 
which the victim succumbed instantaneous- 
ly. The offenders also inflicted mortal 
wounds upon Sultan Muhammad's sister's 
son Haidar who died shortly afterwards, 
and causedsimple injuries to Sultan Muham- 
mad's brother, Hussain Muhammad, afd 
his servants, Nizam Din and Bagh Ali, 
The Sessions Judge of Jhelum has con- 
victed 15 persons under s. 302 read with s. 
149, Indian Penal Code of participation in 
the transaction, and has sentenced two of 
them, namely, Karman and Jalal, to suffer 
the penalty of death, and the remaining 13 
convicts to transportation for life each. 


There is abundant evidence on the record ` 


that there was bitter enmity between the 
deceased Sultan Muhammad on the,one 
side, and Karman and Jalal and their fac- 
tion on the other, over a plot of land which 
had been gifted to Sultan Muhammad by 
his maternal aunt, Musammat Begam Bibi. 
It appears that the dispute with respect 
to the land produced a crop of litigation, 


- both criminal and civil, and that the aid 


of the Oriminal Courts was repeatedly in- 
voked by Sultan Muhammad; and this ac- 
tion on his part created bad blood between 
him and the members of Karman’s fac- 
tion. There can, therefore, be no doubt 
that the latter had an adequate motive for 
taking part in the transaction in question. 

The story for the prosecution is described 
in extenso inthe judgment of the learned 
Sessions Judge, and it is unnecessary to 
recapitulate it. “There can be no doubt 
whatsoever that a concerted attack was 
made upon Sultan “Muhammad on” the 


‘morning of the 26th March, ‘nd that the 
other persons were beaten because they 


/ 
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ere his relatives or adherents. Now, the 
three injured persons, Hussain Muhammad, 
Nizam Din, and Bagh Ali, and several 
othér inmates of the house and neighbours 
have deposed to the ver%ion for the prose- 
cution, and described the part played by 
each- convict. We find that there are at 
least half a dogen witnesses who testify to 
the participation of each of the prisoners 
in the transaction, and we see no reason 


- for dissenting from the conclusion of the 
-learned Sessions Judge that the witnesses 


are telling the truth. 

The learned Counsel for the appellants 
invites our attention to the First Informa- 
tion Report, and contends that that docu- 
ment does not mention the names of four 
prisoners, Ilam Din, Muhammad Din, 
Ahmad Khan and Buta, and that these 
persons have been falsely implicated by the 
witnesses. It must be remembered that 
the report was made by one Allah Ditta 
who was admittedly not an eye-witness of 


_ the affair, and that he based his report 


upon third-Rand information. Moreover 
the*report itself does not profess to mention 
the names of all the culprits, and does not 
definitely state even the number of the 
persons who came to the house of Sultan 
Muhammad on that morning. In these 
circumstances, the omission’ of the names of 
these four persons cannot be regarded as 
an adequate ground for distrusting the 
eye-witnesses:) Nor are we prepared to 
accept the contention that these prisoners 
had no motive for killing Sultan Muham- 
mad, -As the learned Sessions Judge right- 
ly points out, not only Ilam Din but also 
Wali Dad, the father of Ilam Din and 
Muhammad Din, had figured as accused 
in two criminal cases brought by Sultan 
Muhammad, and Buta is related to Karman, 
the leader of the rival faction, and Ahmad 
Khan is related to one Jalal who was also 


` implicated in at least one criminal case 


e 


instituted by Sultan Muhammad. Moreover, 
three of these persons, namely, Muhammad 
Din, Buta and Ahmad Khan, took away a 
horse belonging to Sultan Muhammad, and 
this incident is deposed to by a large num- 
ber of witnesses, 

We have carefully scrutinised the entire 
evidence forthe prosecution, and we concur 
in the conclusion of the learneg Sessions 
Judge thatthe guilt ofa the appellants 


has been satisfactorily established. They 


have invoked the usual plea of alibi, but 
the oral evidence produced by them is un- 
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the appellantse and, considering that 
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reliable and has been rightlyerdjected by ° 
the Trial Court. ae 

We accordingly uphold the conviction 
a. — 
man and Jalal were the leaders of the 
faction, we are of the opinion that they 
fully deserve the punishment of death 
awarded by the Sessions Judge. Confirm- 
ing, therefore; the sentences of death we 
dismiss the appeal. è ° 


R. L.. Appeal dismissed, ` 


CALCUTTA HIGH COURT.’ .. 
Criminal Revision No. 913 or 1925. 
December 9, 1926. | | 
Present —Mr. Justice C. O. Ghose and - 
Mr. Justice Duval. os 
AZIZUR RAHAMAN AND OTHERS— 
AcCUSED-—~PETITIONERS 
versus 
EMPEROR—Opposrre Parry. 
Criminal Procedure Code (Act V of 1898), ss. 345, 846 - 
Withdrawal of case, petition for—Reference to Police, 
whether proper— Case not triable by MMagistrate—Dis- 
trict Magistrate, order of, whether can confer juris- 
diction. 
A petition for withdrawal of a ease should be judi- 
cially determined by the Magistrate himself and it is 
wholly improper to refer the matter to the Police for 
report and then to act on the report in refusing: or 
allowing withdrawal. [p. 1043, col. 1.] a ; 
When the Trying Magistrate who is invested with 
second class powers comes to the conclusion that the 
offence disclosed is one triable exclusively by a Firat 
Class Magistrate, the trial of the case by him is 
without jurisdiction and the order of the District 
Magistrate requiring him to proceed with the case 
cannot vest him with jurisdiction. [ibid.] 


Criminal revision against an order of 
the Magistrate, Chittagong, dated the 7th 
October 1925, modifying that of the De- 
puty Magistrate of Chittagong, dated the 
27th July 1925, ae r 

Mr. J. M. Sen Gupta and Babu Probodh 
Chandra Chatterjee, for the Petitioners, . 

JUDGMENT.—This isa Rule. calling 
upon: the District Magistrate of Chittagong 
to show cause why the conviction. and 
sentence passed on the petitioners “should 
not be set aside “or such other or. further’ 
order made as to this Court may seem’ fit. 
and proper. ° i 

The facts, shortly stated, are as follows: 
The petitioners are 7 in number and they 
together with some other persons were put. 
upon their trial before Mr, 8. P. Banerjee.. 
Deputy ‘Magistrate with second class pwwers. 
at Chittagong, under s. 147, Indian Penal 
Code, “THe petitioners l to4 were all charg», 
ga under s. 325, Indign Penal Code, aud the: 
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. es 
< Pevitioner No, 7 was further charged under 
8. 324, Indiam Penal Code. The case for 

į the prosecution was that,one Basarat Ali 
Was. in possession of certain lands. On the 
30th December 1923, Basarat’s consin, 
Raft.Khatun, was plucking brinjals from 
Basrat's land. Thereupon several persons 


came up and asked her to leave the field but , 


she refused to do so. Thereafter a large body 
of men, including-the present petitioners, 
came upon the land armed with lathies and 
spears and assaulted Rafia Khatun. It is 
alleged that the petitioner No. 7 wounded 
her with aspear and that three persons who 
had come to help Rafia Khatun'were assaulted 
and wounded. The defence of the petition- 
ers was that they were not guilty, that 
they had been falsely implicated in this 
case on account of enmity and that the 
prosecution story was false and further 
that Basarat Ali was not in possession of 
the lands in question, It appears that 
before the prosecution witnesses were ex- 
- amined, the complainant filed a petition 
praying for withdrawal of the case, but on 
‘the 6th April, 1925, the learned Magistrate 
instead of disposing of the petition for 
withdrawal made the following order: 
“Complainant has fileda petition for with- 
‘drawing the case. The petition was for- 
“warded to Superintendant of Police who is 
dealing with it. Put up, on 20th April, 1925. 
Accused as before. Witnesses will appear 
when required.” On the 20th April, 1925, 
the Magistrate passed the following order: 
“Superintendent of Police has not given 
his assent to the withdrawal ofthis case; it 
will, therefere,-proceed. Issuesummons on 
.the prosecution witnesses. 
-before. Adjourned till the 6th May, 1925.” 
Thereafter the case came on before the 
Magistrate on the 19th May 1925, when 
four prosecution witnesses were examined 
in chief. The Sub-Inspector of Police was 
not present and the Magistrate came to the 
conclusion that it was a case under s. 148 
of the‘Indian Penal Code, an offence which is 
triable only by a First Class Magistrate, He 
thereupon submitted the record of the case 
to the Sub-Divisional Officer for necessary 
orders. On the next day the Sub-Divisional 
Officer passed the following order: “There 
will not be any miscarriage of justice if 
the case be disposed of unders. 147, Indian 
‘Penal Code. The case is pending for a 
year and a half. Ireturn the record.” On 
the same day, i. e., fhe 20th May, 1925, 
the Trying Magistrate passed the following 


AZIZUR RAHMAN V: EMPEROR. 


Accused as. 


, 


(33 L C. 1926% 


order: “Accused, Asad Ali, will remain On 
bail of Rs. 300. He will appear when 
called for. Examined all tHe 12 ageused 
present. At thigstage accused files a peti- 
tion praying for: framing «charge under 
s. 148, Indian Penal Code, under which this 
case comes. Court Sub-Inspector is of the 
sameopinion, Anoffence unders. 148, Indian 
Penal Code, is triable by a First Class 
Magistrate. 
District Magistrate for necessary orders. 
Accused as before.” The record having 
been laid before the District Magistrate; he 
passed the following order on the same 
day: “There is no First Class Magistrate 
available. Case will proceed.” Thereafter 
charges were framed under ss. 147, 324 
and 325, Indian Penal Code, as indicated 
above. By his judgment dated the 27th 
July, 1925, the learned Trying Magistrate 
held that the charge under s. 325, Indian 
Penal Code, against the petitioners Nos. 1, 2 
and 4 had not been substantiated and he 
convicted all the petitioners under s. 147, 
Indian Penal Code, and petitioner No. 7 
was further convicted under s. 324, Indian 
Penal Code. All the petitioners were 
sentenced under s. 147, Indian Penal Code, 
to undergo rigorous imprisonment for three 
months and petitioner No. 7 was further 
sentenced to three months’ rigorous im- 
prisonment under s. 324, Indian Penal Code. 
Against the conviction ande sentence the 


petitioners appealed to the District Magis- - 


trate but the appeal was disposed of by 
Mr. Gupta, Deputy Magistrate, First Class, 
with appellate powers.” The latter’ by his 
judgment, dated the 7th October, 1925, 
upheld the conviction but he reduced the 
sentence under s. 147 to rigorous imprison- 
ment for six weeks and the sentence under 
s. 324, Indian Penal Code, to a fine of Rs. 60. 
Thereafter the petitioners applied to this 


` Court and obtained the present Rule on. 


revision, 

It has been contended before us that the 
learned Trying Magistrate ought not to have 
referred the complainant’s petition for with- 
drawal to the Superintendent of Police, 
inasmuch as the effect of such reference was 


that the Magistrate allowed the Superinten- ` 


dent of Police to determine whether the 
offences should be allowed to be compound- 
ed and the case withdrawn or not, when it 
was his duty to dispose of the petition for 
withdrawal. Jn the second place, it has 
been contended that the Tryiug Magistrate 
having been of opinior that dh the evidence 


I submit the record before the, 


\ 


\ 
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the case was one under s: 148, Indian Penal 
@ode, he‘tbad no jurisdiction whatsoever to 
hold the trial. Ang lastly, it has been 
contended that the Appellate Court has 
failed to consider the evidence in the case, 
especially the evidence of the defence wit- 
nesses. * . 

As regards the first contention, from what 
has been set out above it is apparent that 
the Magistrate, instead of applying his own 
mind tothe question of the disposal of the 
petition for withdrawal, allowed himself to 
be guided by what the Superintendent of 
Police thought about this matter. This wasa 
proceeding on the part of the Magistrate 
which was wholly improper. He was sitting 
as a Judicial Officer charged withthe duty of 
determining judicially matters which came 
before him; it did not and ought not to 


have mattered to him in the least what the. 


Police thought of any particular petition 
which had been putin before him and we 
trust that in future the Magistrate will 
he more careful in matters of this descrip- 
tion, The procedure which was adopted 
by the Magistrate is one which is greatly to 
be deprecated because it gives rise to an 
impression that the Police have consider- 
able influence with Magistrates as regards 
the way in which cases are disposed of, 
such an impression ought never to ba 
allowed to exist and we trust we have heard 
the last of any such complaint, 

As . regards the second point, we think 
that the contention urged before us is 
sown. The Trying Magistrate came to the 
conclusion on the evidence recorded by him 
that the case was one for trial under s. 148, 
Indian Penal Code, and, therefore, triable 
only by a Magistrate with first class powers 
and not triable by him because he had 
only second class powers. In these circum- 
stances we do not understand the order 
made by the District Magistrate on the 20th 
May, 1925. The matter involved was one 
of jurisdiction and the District Magistrate 
could not give jurisdiction to the Trying 
Magistrate by such an order as he made on 
the 20th May, 1925. It-was illegal and 
irregular and we are constrained to hold 
that the Trying Magistrate had no jurisdic- 
tion whatsoever to try this case, He could 


-not be invested with jugisdiction because 


of the fact that at the moment there was 
no Magistrate with first class powers avail- 
able. Administrativefy it might have beenin- 
conrrenient “but administrative inconveni- 
cnee cannot give jurisdiction to a Magistrate, 
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In view of the order which we propoye to 
make, it is quite unnecessary for us to teal 
with the third ground urged before us; 
namely, that the Appellate Courf had not 
considered the evidence of the” witnesses, 
especially the evidence of the defence wit- 
nesses. Weare of opinion, on an examina- 
tion of the record, that the vonvictions and 
sentences passed in "this case cannot stand 
and we, therefore, set aside the same. We 
have anxiously considered as to whether 
we should order are-trialin this cage, but 
we have come to the conclusion, that having 
regard to the facts and circumstances dis- 
closed on the record, it is unnecessary to 
order a re-trial. f 

-The result, therefore, is that- the convic- 
tions and sentences on the petitioners are 
set aside and the Rule made: absolute. The 


petitiogers will be descharged from their 


bail bonds. ; 
N. E, Rule made absolute ; 


Conviction set aside. 





LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 1257 or 1925. 
March 8, 1926. 

Present:—Mr. Justice Broadway and 

‘Mr. Justice Fforde. 
DIAL SINGH-——ACOGSED— APPELLANT 
VETSUS ore TR : 
EMPEROR-=RESPONDENT. . 
Penal Code (Act XLV of 1880), ` ss. 149, 802, 825-— 
Attack causing death—Motive, - inadequate—Injuries, 


majority of, simple—Inference—Fatal injury, author 


of, unknown-—Benefit of doubt.’ 

Where motive for an attack resulting in death is in- 
adequate and there-is the further: fact that the most 
of the injuries inflicted are slight, the safer inference 
to draw is that the accused neither intended to cause 

zath nor knew that they were likely to cause death, 
[p. 1045, co. 1] ° 7 i 

Where in the course-of'the beating one or more of 
the accused got carried away and struck- blows on 
the head which proved fa:al and it ig impossible to 
make out from the record which of the accused was 
responsible for the head injuries; ‘the aceu8ed should 
be given the benefig of doubt and should be con- 
vioted under s. 325, Penal Code, only. [ibid.] 

The word “knew” in s. 148, Penal Code, cannot be 
made to bear the sense of “might havee known.” 
[ibil] | . 
Appeal from an order of the Additional 
Sessions Judge, Amritsar; dated the 5th 
December 1925, . - 


Mr. -C, Bevan Petman, for the Appglant’ 
Mr. J. M. Mackey, for the Government 


Advocet® for the*Respondent, : 


JUDGMENT.~Dial Singh, his son Amar 
eSingh, Harnam Singh and Babuson pf Bagga 
Singh have heen-convicted of having caused 


* Wddle °’ e 
tho; death along with one Chet Singh of. a- 
named Harnam Singh son of Jowand 
. Singh-and-under:.s. 302/149, Indian Penal 
Gåde; have been'sentenced totransportation 
dor life, “They have preferred an appeal to 
sthis- Court through Mr. Bevan Petman and 
Gujar Singh ‘vrother ofthe decedsed Harnam 
Singh has also filed an application under 
8, 439. Gr. P. C., asking that the sentences 
ypassed ow the four appellants should be 
‘enhanced -to the death penalty. Nobody, 
showever, has appeared before us in support 
fithis application, for enhancement and 
shaving regard to the view we take of this 
ease, We find thet it is not sustainable and 
-dismiss it. ‘ 
The „facts . are ‘briefly these: There is 
“evidence on the record to show that the 
- deceased was not ‘on very good terms with 
appellants, although I may cay,at once 
sthat ‘the motive ‘alleged is to my mind 
wholly inadequate for the commission of 
so serious a crime as the appellants have 
pbeen- found: guilty:of. There are, however, 
four-witnesses to the actual’ occurrence it- 
gelf which took pleee at about 3 r. m. on 
the 10th August 1929, These witnesses are 
GujarSingh Ps W. No. 3 brother of the de- 
ceased, Musaimat Basant Kaur P. W. 4 the 
deceased's widow, Achhar. Singh lambardar 
P.;W. No. 5 and Kharak Singh P. W. 
No 6 They, tell a consistent story to the 
effect that Harnam Singh, Musammat Basant 
Kaur were coming. home together from 
his fields. and -on reaching the havelt of 
Dial ‘Singh appellant five persons, ndmely, 
sthe four appellants and one Chet Singh 
“who is-an- absconder suddenly came out of 
the said hareli and. proceeded to attack 
“Harnam, Singh. Itis said that Dial Singh 
- eand”. Harnam Singh appellants were armed 
“with axés Babu with adang Amar Singh 
“with a chhavi and Chet Singh with a 
“spear. Mysammat Basant Kaur attempted 
ato intervene but was. struck and brushed 
“aside. Oh the cries raiged by her and 
*Gujar, Singh, who was following Harnam 
“Singh af a distance of some 20 or 30 karams 
a number of people -collected but owing 
sto"fear, rendéred the deceased no assist- 
acs When’ the appellants had finished 
with ihe deceased they feft him on the 
#ground and went. away. It has been ur rged 
“that® the testimony of these four eye®wit- 
nem is unreliable amd that, 3$ a matter 
of -Jact, Hazgnam Singh's assailants were 
“persons other than tbe appellants who have 
Jem s #abekikuken ‘for the real culprits, Now 
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admittedly the evidence in regard to-mo- 
tive is by no means strong, that is to say 
that the motive fopa murderous assault is 
inadequate, but this equally applies tò the 
contention thet a false charge had been 
brought, for it is a little difficult to under- 
stand why if the assailanis were other 
than the appellants they shculd have “been 
allowed to escape while perfectly innocent 
persons have been named in their place. 
After a careful consideration of the testi- 
mony of these four witnesses and the cri- 
Bevan Petman I am 
of opinion that there can bemo real doubt 
that Hamam. Singh’s assailants were the 
appellants. It is true that the witnesses 
have exaggerated the actual facts and have 


stated from the outset that the appel- 


lants.and Chet Singh were armed with 
deadly weapons. It has been found by 
the learned Sessions Judge that this por- 
tion of the story isincorrect and Mr. Mack: y 
has admitted and I think rightly admitt- 
ed that the witnesses have certainly ex- 
‘aggerated in this respect. ‘This exaggera- 
tion, however, does not to my mind render 
‘their testimony as a whole unacceptable. 
There remains the question of the offence 
committed by the appellants. They have 
been found guilty of murder. It has been 
urged that the offence committed by them 
was one falling under s. 325 endian Penal 
Code. In my judyment there can be no 
doubt that the appellants deliberately lay 
in wait for Harnam Singh in order to give 
him a beating. I think h 

intention was only to give him a beating 
and not tocause his death. The report in 
-this case was not made till the morning 
of the llth August, 1925 although the 
Police Station is only nine miles from the 
village. It seems to me that neither the 
appellants nor the relations of the deceased 
thought that the deceased was mortally in- 
jured and that the report was made when it 
was found that Harnam Singh had suc- 
cumbed to his injuries during the night. It 


-has been urged, however, that s. 149, Indian 


Penal Code, applies to this case and that 
the injuries caused weresuch as the mem- 
bers of the unlawful assembly knew to 


be likely to be caused in prosecution of ° 


the commen ohject which in this case was 
to give the -deceased a thrashing. Now 
& reference to the medical evidence, shows 
that there were a large numper of injuries 
on the deceased, abou? 16 in all. Of these, 
however, 11 were marks of bruises and 


e 
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owever, thåtetheir ` 


j 


\ 


w y 
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\ Aail: blows - of almost `a trifling nature. 


The injuries which were serious were those 
which. were inflicted on the head. Now 
ye, evidence of the four eye witnesses 
-does -not disclose which of the assailants 
of the degeased inflifted the head inju- 
:Ties. , From the fact that serious injuries 


| Were caused to the head an inference may . 


~be drawn. that -the assailants must have 
. Known that the head. would be struck At. 


~The same remark, however, applies anda | 


“similar inference may- be drawn to the con- 
trary ‘effect from. the. circumstances’ that 
-the remaining injuries were of a trifling 
nature and consistent with the intention of 
»the administration of only a thrashing. 
Having regard to the inadequacy of the 
-motive and to the fact that the majority of 
~the injuries inflicted were slight, I think 
-the safer inference to draw in .this case is 
ethat the assailants of the deceased neither 
intended to cause death nor knew that 
-they were likely to cause death. It has 
_heen’ pointed out that the word “knew” in 
“gs. 149 has been advisedly used and cannot 
be, made to bear the sense of ‘‘might have 
“known.” In the present case all that can be 
-said is that the appellants did not like 
-Harnam Singh and agreed to give him 
a beating. Tn accordance with: that agree- 
meant they did give him a beating. In the 
course of that beating one or more of the 
assailants apparently got carried away 
and struck hlows on the head which proved 
fatal. It is impossifle to say on this record 
which of the assailants was responsible for 
the head’ injuries and I think that the pre- 
sent, appellants sħould be given the bene- 
fit of the doubt. 
vict them under s. 325, Indian Penal Code, 
and sentence each of them to undergo 
rigorous imprisonment for a period of 7 
years’ including 3 months’-solitary confine- 
ment. 


KR, L. Order accordingly. 


CALCUTTA HIGH COURT. 
Criminal Revision No. 923 or 1925. 
December 3, 1925. i 
Present :—Mr. Justice ©. ©. Ghose and 
Mr. Justice Duval. 


UMESH CHANDRA MITRA—ACCUSsED— 


PETITIONERS 
Versus 
Tug CORPORATION oF CALOUTPA— 
OPPOSITE Party. 
Calcutta Municipal Act*(B. C. III of 1928), ss, 175, 
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492, Sch. VI, rr. 12, 18; 1} ~Notice, pg: “up 
accused, to take out license—Stage efor dyah ling. afe 
ar, 18, [h—Magistrate's duty.. 

When a person, to whom notke issued Pe taking 
out license, upon his repregentation ` for cancella en 
of the notice, is Informed that his representation is, 
receiving attention, he is under no obligation to avail 
himself of the provisions of rr. 13 and 14 of Sch. VI of 
the Calcutta Municipal Act. [p. 1046, col. L$ : 

Bafore a Magistrate can convict an accused for’ net 
taking out license, he is under : obligation 3 to ‘satiaty 
himself that the soot ia legally liable to taka colt 
a license. [p. 1046, col. 2 

Criminal E E against. an, ‘order: at 
the Municipal Magistrate, ‘Calcutta, dated 
‘the 12th August 1925, 

. Babu Probodh Chandra Chatterjee, for the 
Petitioner. 

Mr. S. K. Sen (with him Babas. Ian 

Nath Mukherjee and Rajendra: Lal Mi ukher- 


jee), for the Opposite Party.  , <. Y oan 


JUDGMENT,—In this case the ‘adéud- 
ed Umesh Chandra Mitra has been ‘don 
victed under s. 175/492 of the ‘Caléutta 
Municip&l Act (Act HI B. (:-of 1923f bind 
has been sentenced to pay atins of Rs: 75 
and in default to undergo simple’ imprison- 
ment for one month. . 

The facts are as follows’: —it 7 “app eats 
that on or about the 7th June 19245 a notice 


E EA 


1924-25. The accused ea pointed 
out bya letter dated the 13th June, 1924, 
addressed to the Chief Executive Officer, 
that he did not carry on any independent 
business or trade and that he was merély a 
salesman in the Hardware Department òf 
the Bombay Co., Ld. and, that, therefore, 
the notice dated ‘the 7th Juné, “E92 24) ‘should 
be cancelled. In reply to this ‘Totter ‘the 
Corporation wrote on the Ist .Fuly1994, 
to say that the accused was: liablé“fo“ike 
out a license and they. demanded ‘a bum! of. 
Rs. t0to be paid by the’ acéised:: The 
-accused wrote again to the Cory jration, 
pointing out titat inasmuch’ as “his “em-' 
ployers had taken out a tradelicense) it was 
not necessary for him to také out’a Jidenge 
again. He further pointed out that'dairing 
the previous years 1923-24 he was obliged 
totake outa léicenseeon protest. To’ this 
letter there was a reply from the License 
Officer to the Corporation of Caleutga, ` “ih 
which it owas intimated that the ‘accused's 
representation was receiving attention. 16 
e ., 


p 


` g, 75 of the 


Ks . i + 
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Calcuta finally decided-about this matter, 


but it is alleged by the accused and it is 
nok denied on behalf of the Corporation 


. that the accused received no * further com- 


munication whatsoever from the Corpora- 
tion and that the next thing that he heard 
in connection with this mattér was on the 
26th February, 1925, when he was summon- 
ed to appear before the Municipal Magis- 
trate of Calcitta to answer a charge under 
] Calcutta Municipal Act for 
having failed to take out a license in com- 
pliance with the notice which had been 
jgsued on the 7th June, 1924. The matter 
came on hefore the Magistrate on the 16th 
March, 1925, when the accused was directed 
to produce before the License Officer to 
the Corporation of Calcutta a letter from 
the Bombay Co., Ld., in support of the 
accused's case that he was merely a sales- 
man in theemploy of the Bombay Co., Ld. 
On the 18th April, 1925, the accustd wrote 
to the License Officer, annexing a note in 
terms called for from the Bombay Oo, 
Ld., but notwithstanding this the accused 
was put upon his trial before the Municipal 
Magistrate. The matter was disposed of 
by the Magistrate onthe 12th August, 1925, 
and by his judgment bearing the said date 
the Magistrate held that he had no power 
to go into the question of the accused's 
liability to take outa license inasmuch as 
a notice had been issued under Sch. VI, r. 
12, of the Calcutta Municipal Act and 
inasmuch as the accused had not availed 
himself of the provisions ofrr. 13 and 14 
of Sch. VI, of the Act. He held, therefore, 
that the accused was under a liability to 
take out a license as demanded by the 
Corporation and he accordingly convicted 
the accused as indicated above. 

‘Now, it appears to us that if the accused's 
allegation i true, as it admittedly is, that 
he did not get any further communication 
from the Corporation of Calcutta after the 
7th July, £924, when he was informed that 
his representation for the cancellation of 
‘the notice was receiving attention, the ac- 
cused was under no obligation whatsoever 
io avgil himself of the provisions of rr. 13 
and }4 of Sch. VI of the Calcutta Municipal 
Act, assuming that he could properly be 
called upon to take owt a lieense- In other 
words, in our opinion, on the facts of the 
presegt case, if is quite clear that dhe 
matter of the accused had not got to the 
stage when it was necesiary for hem'to seek 

Ad 2 
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redress at the hands ofthe Tribunal set up 
under rr. 13 and 14 of Sch. VI ofthe Act. 
We think that the Magistrate was wrong in 
the circumstances of this case in refusing to 
go into the question of the accused's liabfli- 
ty to take out a li@ense as demanded by 
the Corporation of Calcutta. $ 
Magistrate could convict the accused in the 
circumstances disclosed in the eyidence in 
this case, he was under an obligation -to 
satisfy himself that the accused was legally 
liable to take out alicense. In other words, 
the Magistrate, apart from the question of 
the accused’s availing himself or not of the 
provision of rr. 13 and 14 of Sch. VI of the 
Calcutta Municipal Act, had to satisfy him- 
self that the accused's allegations were not 
correct, namely, that he was merely a 
salesman in the employ of the Bombay Co., 
Ld., and thathis employers having taken 
out a trade license, it was unnecessary for 
him to take outa separate license. That has 
not been done by the Magistrate and we 
think, therefore, that the accused has made 
out a sufficient case for our interference in 
this matter. We think that thé accused has 
not been properly treated in this matter and 
we accordingly make the Rule absolute. 
The result, therefore, is that the [convic- 
tion and sentence are set aside and the 
fine, if paid, will be refunded to the accused. 


R. L. Rule made absolute. 


aaa . 


. » 
ALLAHABAD HIGH COURT. 
CriminaL Rersrence No. 736 oF 1925. 
January 20, 1926. : 
Present:—Mr. Justice Daniels. 
BABU NANDAN—PETITIONER 
versus 
Musammat PUNIA—OpposiTg PARTY, 

Criminal Procedure Code (Act V of 1898), s. 488— 
Hindu Law—Wife of Kahar contracting sagai with 
another—Dissolution of  marriage—Maintenance— 
Liability of her first husband. 

Where the wife of a Hindu kahar contracts s 
sagai with another person but is not living with him, 
nor the dissolution of her marriage has been effected 
or recognized by the caste punchayat, her husband 
cannot be absolved from his liability to pay her 
maintenance. 

Criminal reference made . by the Sessions 
Judge, Bepares, dated the 9th of November 
1925:, : . 

Mr. Gadadhar Prasad, for the Opposite 
Party. ° . 


J 
[93 I. O. 1926] 


efore the . 
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JUDGMENT.—The learned Sessions 
Judge of Benares has made this reference 


recommending that .an order of mainten- 
ante under s. 488, Cr. P. C., in favour of 


` Musammat. Punia agafnst her husband 


Babu Nandan be set aside. It is an admit- 
ed fact that Musammat Punia was the 
legally married wife of Babu Nandan. The 
learned Sessions Judge takes the view that 
because. the parties are Kahars the mar- 
riage must be deemed to have been dis- 
solved because Musammat Punia contracted 
a sagai with her brother-in-law Kandhai 
alias Lakkhu, some three years ago. (It is 
common ground that Musammat Punia is 
not now living with Lakkhy). I agree 
with the Trying Magistrate thet this fact is 
not sufficient toconstitute a dissolution of 
Musammat Punia’s marriage under Hindu 


Law, more especially as there is no evi- 


dence that any caste panchayat was ever 
held for the purpose of either dissolving 
or recognising the dissolution of her mar- 
riage with the opposite party. I am unable 
to accept the” reference, and I direct that 
thee record be returned. ‘ 

RQ Reference rejected, 


OUDH JUDIGIAL COMMIS- 
SIONER’S COURT. : 
MISCELLANEOUS APPLICATION No, 526 
F ow 1925. 
4 September 16, 1925. 
Present:—Mr. Dalal, J. ©, 
UMA NATH SUKLA AND OTHERS— 


AccosED—APPLICANTS 


versus 
EMPEROR—Compuatnant—Opposire 


Party, 

Criminal Procedure Code (Act V of 1898), s. 526— 
Transfer of case-—Inquiry before commitment by 
Deputy Magistrate—Opinion Jormed by District 
Magistrate in extra-judicial proceeding, whether ground 
for transfer. 

The mere fact that the District Magistrate has 
formed an opinion as to the guilt of the accused in 
an extra-judicial proceeding is no ground for trans- 
ferring an inquiry before commitment which is being 
conducted by a Deputy Magistrate. 

. Application for transfer of a case under 
8. 526, Cr. P. C., pending in the Cqurt of the 
Sub-Divisional Magistrate, First Class 
‘Ramsonehighat, District Bara Banki. 

Messrs. J, N. Misra sand R.L. Dikshit, 
for the Applicants. 
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a © 
The-Government Pleade1s for the Opposite 
Party. . 

ORDER.— This is an application fbr 
transfer of an inquiry prior to commitrhent 
from the Court of a Deputy Magistrate of 
the Bara Banki District. The iar ex- 
pressed by the applicants who are being pro- 
secuted is that they would» not get justice 
in the Court of this Deputy Magistrate 
because the District Magistrate has formed 
an opinion as to the guilt of the accused. 

The question in issue is whether a cer- 
tain Will is aforgery or not. The Sub- 
Registrar to whom it was submitted’ for. 
registration suspected it to be a forgery, 
refused to register it and took proceedings 
which resulted in the District Registrar of 
Lucknow sanctioning the -prosecution of 
all the persons connected with the Will 
under s, 82 of the Registration Act. In 
his letter the District Registrar further 
suggeste€ to the District Magistrate that 
he might consider the advisability of pro- 
secuting some or allofthese people under 
the Indian Penal Code. The intention of 
the District Registrar is not very definite 
but I should construe it as a sanction for 
the prosecution of the accused persons 
under some sectioris of the Indian Penal 
Code, if there was evidence ‘available for 
the purpose. If need were, the prosecu- 
tion can obtain definite sanction of the 
District Registrar. On this question I give 
no opinion. f 

It is clear to me not only that the District 
Magistrate is acting extra judicially but 
that the accused themselves desired him 
todoso. After thesanction by the District 
Registrar, one Pandit Dhara Nand brother 
of the principal accused Uma Nath and 
a Pleader of Bara Banki visited the Dis- 
trict Magistrate and tried to prevail upon 
him to drop the prosecution. If the pro- 
secution had been dropped there would 
have been no complaint made ofẹ judicial 
officer interfering with matters extra, judi- 
cially. To use the. vernacular it 1s not 
possible fora pafty to have it both ways, 
head he wins and tail he does not lose, 

The District Registrar practically re- 
quested the District Magistrate to see to 
the collection of evidence and ‘to the proper 
conduct of the prosectftion of the accused 
persons. He was bound to doso and all. 
thatehe has done was in the discharge of 
his extra jydicial duty. The inquiry is not 
being hêldsin his Cpyrt and at the present 
day Iam not prepargd to bélieve that a 


t f 
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. Deputy Magistrate would be influenced 

mY an opinion formed by a District Magis- 
trate. _ e 

Finally the Deputy Magistrate has stated 

_that he will not try the case himself but 

,committ for trial to the Court of Session. 
‘his is another reason why no interference 
is called for, ° is 

| I dismiss his application. 
BK. “Application dismissed, 


et 


LAHORE HIGH COURT. 
“: CRIMINAL APPEAL No. 64 1926. 
a March 12, 1926. 
Present:—Mr,; Justice Campbell 
Sct ‘and Mr. Justice Addison. 
` BANTOKH SINGH alias JAGTA 
' —AcousED—-APPELLANT 


“4 VETSUS 
EMPEROR— RESPONDENT. 
-Criminal Procedure Code (Act V of 1898), s. 465— 
2 ea appearing to be of unsound mind—Duty of 
Court, A 
.. Provisions of s. 465, Cr. P. O., are mandatory and 
“their non-compliance vitiates the trial. [p. 1049, col. 1.] 
here a Sessions Judge's mind isnot free from 
‘. doubt as to the mental state of the accused at the time 
1 of trial it is incumbent upon him to hold an enquiry 
‘on the question whether the accused is capable of 
making his defence when he comes before him and to 
` take the opinion of the assessors on that question and 
« to comé toa decision before proceeding further with 
the trial. [p. 1048, col. 2.] 


;, Appeal from an order of the Sessions 
Judge, Jullundur, dated the 14th Decem- 
» ber, 1925. 
i Lala Raghunath Sahai, for the Appel- 
„dant. oo: . i 
. JUDGMENT. —This is an appeal by 
Santokh Singh against his conviction. for 
än offence under s. 302, Indian Penal Code, 
and the sentence of death passed by the 
learned Sessions Judge is also before us for 
_ confirsnation. 
. We regret to find that he trial will have 
to be set aside because the learned Sessions 
Judge has overlooked the provisions of 
s. 405 of the Cr. P. C. The Committing 
“Magistrate acted correctly under s. 464. He 
had reason to thigk that the appellant 
might have been incapable of making his 
e defence by reason of unsoundness- of mind 
so If summoned and examined the Civil 
_ Burgeon, Major Shamsher Sing}? and after 
doing so recerded an fder that the medical 
evidence showed the accused (as he was 
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then) to be sane. It was nevertheless inf 
cumbent on the learned Sessions Judge 
himself to hold another enqtiry onethe 
question whether the accused was capable 
of making his defence when the latter came 
before. him on commitment, to take the 
opinion of the assessors on that question 
and to come to a decision before*proceeding 
further with the trial. It was necessary for 
the learned Sessions Judge to take these 
proceedings if he had any reason for sup- 
posing that the accused when brought up 
for trial was of unsound mind. The ques- 


‘tion whether he was of tinsound mind at 


the time of the alleged offence wasan entire- 
lyseparate one to be enquired into in an 
entirely separate manner. 

What the learned Sessions Judge actually 
did is described by him in his judgment as 


- follows:— 


“In this Court the aecused has refused to 
plead at all assuming an appearance of 
imbecility. He would only roll his eyes 
about and gaze atthe ceiling and refuse 
to answer any question that was pué to 
him. I, therefore, recorded a plea of not 
guilty and also recorded all the evidence in 
the case”. 

After this passage comes the discussion 
of the evidence. Then the learned Sessions 
Judge records the following:— 

“The only point for decision in the case 
is as to whether the, provisions of s. 84, 
Indian Penal Code, apply to the case. This 
section says that nothing is an offence 
which is done by a person who at the time 
of doing it, by reason of unsoundntss of 
mind, is incapable of knowing the nature 
ofthe act. The Civil Surgeon who had 
the accused under observation for some 
time has found that though of peculiar 
temperament he knew the nature of the deed 
he was committing. Before the Committ- 
ing Magistrate the accused madea perfect- 
ly intelligent statement and I am of opin- 
jon that his imbecility in this Court was 
largely assumed.” 

We point out incidentally that the evi- 
dence of the Civil Surgeon, on which the 
learned Sessions Judge appears to have 
relied in coming to his conclusion on the 
question whether s. 84 ofthe Indian Penal 


Code applied, was not on the Sessions’ 


Judge’s *recoydl. The reference is to the 
deposition of the Civil Surgeon in the 
Committing Court to which we have allud- 
ed above. This deposition,ewas not evi- 
dence agsiast the appellant at the trial, 


1 
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\ The observations of the learned “Sessions 
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Judge quoted particularly the words “large- 
lyeassumeti” indicate that the learned Bes- 
sions Judge’s mind was not free from all 
doubt as te the appellant’s mental state at 
the time of the trial and in these circum- 
stances his neglect to followthe mandatory 
provisions of‘s. 465 must vitiate that trial. 
We follow the course taken by the learn- 
: ed Judges of the Punjab Chief Court in 
returning to the same learned Sessions 
‘Judge a case for re-trial on similar grounds 
[Pala Singh v. King-E'mperor (1).] The con- 
victions and sentence set aside and the 
learned Sessions Judge is directed to hold 
a freash trial which should commence with 
` the proceedings required bys. 465, Or. P.C., 
to be followed by a formal finding as to the 
eapacity of the accused for making his de- 
fence. The accused should remain in deten- 
- tion and under medical observation until 
the fresh trial is held and the result shown 
by evidence in the enquiry under s. 465, 
Cr, P.C. ° 
oR. L. Order accordingly. 
(1) 54 P. R. 1905 Or; 169 P. L, R. 1905; 3 Cr L. J. 80. 


CALCUTTA HIGH COURT. 
Criminal Revision No. 882 or 1925. 
4 December 4, 1925. 
Present :—Mr. Justice C. C. Ghose and 
À Mr. Justice Duval. 
` SALIMADDIN AND OTRERS—PETITIONERS 
: versus 
EMPEROR— Opposite Par'y. 

Warrani—HKatension of returnable date—Certificate 
Officer issuing warrant under Public Demands Re- 
covery Act--Peon assaulted—Certificate Officer, com- 
petency of, to try offence. 

The returnable date of a warrant may be extended 
-by the Certificate Officer himself who issued it and, it 
is not necessary to have a fresh warrant made out, 
[p. 1049, col. 2; p. 1050, col. 1.] 

The Certificate Officer who issues the warrant for 
recovery of a sum under Public Demands Recovery Act 
can try the case of an accused who unlawfully 
rescues the judgment-debtor from lawful custody 
and assaults the peon. [p. 1050, col. 1.] 


Criminal revision against an order of 
the Magistrate, Chittagong. affirming that 
of the Deputy Magistrate, Chittagong. 

Babu Probodh Chandra Chatterjee, for 
the Petitioners. 6 ? 


JUDGMENT,—In this case the peti- 
tionérs haye been cdnvicted under 225 (b) 


Indian Pend) Code and have each been 5 


sentenced to undergo rigorous imprisone 
ment for 3 months. ' a 4 
The facts are as‘follows: The petitiongrs 
were charge@ for having rescued one Ddnu 
Mian from lawful custody and for having 
assaulted a Collectorate peon who þad been 
deputed to execute a warrant Which had 
been issued under’ the, Public Demands 
Recovery Act. It appears that a certificate 
had been issued against Danu Mian for the 
recovery ofa certain sum due from rhim 
under the Public Demands Recovery Act, 
On the 15th December, 1924, one Purna, who 
is a Collectorate peon, went accompanied 
by some other persons to the house of the 
judgment-debtor, Danu Mian, with a warr- 
ant of attachment of his property anda 
warrant of arrest of his person. The judg- 
ment-debtor was found by the Collectorate 
peon near the bank ofa tank and on his 
being informed thata warrant was about 
to be extcuted for his arrest, the judgment- 
debtor proceeded to shout for assistance 
and thereupon the petitioners came out, 
assaulted the Collectorate peon and rescued 
the judgment-debtor from the custody of 
the peon who had already seized him, 
Three points have been taken at the hear- 
ing of this Rule before us by Mr. Probodh 
Chandra Chatterjee, who appeared on 
behalf of the petitioners. The first point 
taken is that the arrest of the judgment- 
debtor was not lawful, inasmuch as the 
warrant of arrest was itself illegal. Now, 
in order to understand this point, it is 
necessary to look into what was really done. 
It appears that the warrant was addressed 
to the bailliff of the Court and was dated 
the 26th July, 1924. It wasmade returni- 
able by the 26th August, 1924. The warrant 
for arrest could not beexecuted within the 
last mentioned date and by two orders 
made respectively on the 26th August and 
the 27th November, 1924, the returnable 
date of the warrant was extended. It is 
argued. that, inasmuch as th@original re- 
turnable date of the warrant had‘eexpired, 
the date coulde not be further extendéd 
by means of an endorsement by the Certi- 
ficate Officer in the manner in which it 
was done in the present instance Spd that 
in order that there might bea legal warrant, 
a fresh warrant ought to have been made 
out, signed and sealed in manner provided 
by law. In our opinion, there is absolutely e 
no substance whatsoever in this contention. 
The returnable, date of the warrant was 
extended by the Cértificate Officer himself 


į 1050 
and it is absnrd to suggest that in order to 
exten@ the retufnable date ofthe warrant, 
it. was necessafy to have a fresh warrant 
m&de-out. There was nothipg illegal in 
whatthe Certificate Officer did. It was not 
a case of an extension of the returnable 
date by the Nazir of the Court. Our atten- 
tion has been called toa case decided by 
Chatterjee and B. B. Ghose, JJ., where it 
was held that,the Nazir of the Court was 


incompetent to extend the time for the exe- * 


cution of a warrant. That case has no 
bearing whatsoever on the facts of the pre- 
sent case. As stated above, the extension 
was endorsed by the same Certificate Officer 
who had ortginally issued the warrant and 
the endorsement appears on the warrant 
jtself. There is further sufficient indica- 
tion in the record that it was addressed to 
a particular peon, namely, Purna, for execu- 
tion. It was Purna who went to execute 
the warrant. He was obstructed oe A 
ed in the execution of his duty and,in our 
opinion, the petitioners were properly con- 


victed under s. 225 for rescuing the judg-- 


ment-debtor from lawful custody. 

The second point that has been taken is 
this. It isgaid that the learned Trying 
Magistrate was debarred from trying the 
petitioners, inasmuch as he in his capacity as 
a Certificate’ Officer had issued the warrant 
in question. The Certificate Offcer after 
issuing the warrant had made it over to the 
nazarat for execution. He, as Certificate 
Officer, had no interest personal or other- 
wise whatsoever in the prosecution of the 
petitioners, nor was he incharge of the 
nazarat-which was entrusted with the duty 
of executing the warrant. We think that 
this contention has no force whatsoever and 
we accordingly negative the same. 

The third point that was taken was that 
there is no finding as to the part taken by 
each of the petitioners individually in the 
occurrence in question and that, therefore, 
the convictiqn is not sustainable. We have 
perused „carefully the judgment-of the 
Deputy Magistrate who tried the case 
originally and of the Magistrate, First Class, 
who heard the appeal and we think there 
is sufficient indication in the two judgments 
as to the part taken by each individual 
petitioner. The judgment of the Court of 
Appeal was a judgment*affirnfing the judg- 
ment of the Court of first instance and it 
was notenecessary to go into the cases of tte 
individual petitioners a greatere length 
than what has keen done oe e 
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o The result, therefore, is that the Rule is 
discharged and the petitioners who are on 
bail must surrender and serve out the re- 


mainder of the sentencés passed ôn them? 
R. L, ° Rule discharged. 


x 
a 


LAHORE HIGH COURT. 
CRIMINAL Revision Petition No, 72 or 1926, 
March 18, 1926. 

Present:—My. Justice Martineau. 
AMAR ALI AND ANOTHER —ACCOSED — 

PETITIONERS ` 
versus 
EMPEROR—REsponDENT. 
Penal Code (Act XLV of 1860), s. 868, offence under 
—Ingredients. 
A conviction under s. 368, Penal Code, cannot be 
maintained on the evidence that the accused said that 


they wanted to sell the girl. It must be proved that . 


the accused concealed the girl or kept her in wrongful 
confinement. . 

Petition for revision of an erder of the 
Sessions Judge, Ambala, dated the 18&h 
November 1925, affirming that of the Magis- 
trate, First Class, Ambala, dated the 7th 
November 1925, -> 

Sodhi Charan Singh, for the Petitioners. 

Mr. B. H. Bevan Petman, for the Govern- 
ment Advocate, for the Respondent. 

JUDGMENT.—I do not find any evi- 
dence to support the cogvictionsof the peti- 
tioners for any offenee under s. 368, Indian 
Penal Code. The girl Rahmat. appears to 
have been kidnapped by one Karam Bakhsh 
of Nabha, who took hêr eventuallye to 
Khana Mazra, where the petitioners Karam 
Bakhsh and Amar Ali live. She was taken 
to the house of a nephew of the petitioner 
Karam Bakhsh and after a few hours Karam 


Bakhsh of Nabha took her away to the. 


village of Chamo in the petitioner Karam 
Bakhsh’'s cart, which was hired for the 
purpose. On the way Amar Ali met or 
overtook the two Karam Bakhsh and accom- 
panied theni. At Chamo the girl was taken 
to the house of one Ali Hussain, who ques- 
tioned her and discovered that she had been 
abducted. 

The convictions are based on evidence of 
certain persons as to the petitioners having 


said that they wanted to sell the girl. _ 


Whether that evidence be believed or not it 
is notsufficientfor’ conviction for an offence 
under s. 368, Indian Penal Code. The pro- 
secution has to prove that the, petitioners 


i 
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q concealed the girl or kept her in wrongful 
eonfinement, and of this there is no evidence 
whatever. 

‘I accordingly accept this application set 
aside the convictions and sentences and 
acquit the petitioners, ® 

R. L -~ Application accepted. 





LAHORE HIGH COURT. 
CRIMINAL APPEAL No, 98 or 1926. 
March 12, 1926. 

- Present:—-Mr. Justice Dalip Singh. 
AHMAN—Accosep—APPELLANT 
VETSUS 
EMPEROR—RESPONDENT, 

Identification parade—-Procedure—Evidence of 
Magistrate conducting parade. 

Itis not correct procedure to bave the Magistrate 
who conducted the identification parade simply depose 
to a memorandum which he prepared at the time. 
The summary of the result of the identification should 
be given ordinarily as part of the oral evidence in the 
case. 


Criminal appeal from an order of the 
Magistrate, First Class, exercising enhanced 
powers under s. 30, Cr. P. C., Gujrat, dated 
the 12th December 1925. 

Mr, Iqbal Chand Chopra, for the Govern- 
ment Advocate, for the Respondent. 

JUDGMENT.—Onthe night between 
the 2nd-3rd January, 1925, Musammat Fatima, 
Musammat Nawab Begam and Barkat alias 
Baka were sleeping in the house of Musam- 
mat Begam, °widow*of Subedar Hussain 
Shah. Certain thieves broke into the house 


and inflicted injuries both on Barkat and’ 


on Musammat Fatima. The factum of the 
burglary is amply proved by the evidence 
of Musammat Fatima, Musammat Nawab 
Begam, Barkat and other witnesses and cor- 


roborated by the severe injuries received. 


by Musammat Fatima. As to the identity 
of the thieves the evidence is solely that of 
identification by Musammat Fatima, Musam- 
mat Nawab Begam and Barkat. The appel- 
lant Ahman was duly identified by Musammat 
Fatima and Barkat in an identification 
parade. There is no reason to doubt these 
witnesses and I, therefore, reject the appeal 
of Ahman. I would point out that itis not 
correct procedure to have the Magistrate who 
conducted the identification parade simply 
e depose to a memo. which he prepared at the 
time. The summary of the resylt of the 
identification should be given ordinarily as 
part of the oral evidence in the case. 
R Le e Appeal rejected, 
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BOMBAY HIGH COURT, 
CRIMINAL REFERENCE No, 85 or 1925, 
January 7, 1926. i 
Present :*Mr. Justice Marten and | 
Mr. Justice Madgavkar. 
EMPEROR— PROSECUTOR » 
versus be 
MARIDAS LAZAR-~Acoussp. 
Cantonments Act (II of 1024), s. 286—Prostitution, 


loitering for—Male, conviction of. 


kd 
A male can be convicted*of an offence of loitering 
for purposes of prostitution under s. 236 (1) of the 
[p. 1052, col. 1.] 


Criminal reference made by the Sessions 
Judge, Poona. | $ . 

Mr. S.S. Patkar, Gowernment, Pleader,” 
for the Crown. 

JUDGMENT. 

Marten, J.—The point here is whether 
the accused, who is a male, can be convict-- 
ed, under s. 236 (1) of the Cantonments Act, 
1924, of loitering for the purpose of prostitu- 
tion, The learned Sessions Judge considers 
that this section must be confined to female 
prostitution, and that, consequently, the 
accused cannot be convicted. He says: 
“Prostitution is the act or practice of a 
woman who prostitutes her body.” With . 
deference we.do not think the expression 
prostitution can necessarily be confined to 
a woman. For instance, the expression “a ` 
male prostitute is sometimes used. Be 
that as it may, what the learned Judge real- 
ly asks us to do, is toinsert the words “his 
or her own” into the section so as to make 
it run: “whoever ixr a cantonment loiters 
for the purpose of his or her own prostitu- 
tion,” ete. These words are not in the Act, 
and we do not see why we should in effect 
insert them. On the contrary it would seem 
desirable that even if the prostitution is that 
of a female, the pimp should be liable to be 
prosecuted just as well as the woman. This 
view is assisted bya consideration of the 
effectof the second branch of the section, viz., 
“or importunes any person to the commission 
of sexual immorality.” This secend branch 
clearly applies both to a man and awoman, 
whether as regards the person importuning 
or the person importuned, as indeed the 
learned Judge agrees. 

We have been referred tos. 3 (b) 8$ the 
Prevention of Prostitution Act, 1923, where 
the words are, ‘““Whoeyer............ (b) solicits 
or molests any person or loiters for the 
purpose of prostitution.” We have not go? 
to construe that Act, but certainly th® way 
in which f is frapted does not assist the 

ese . 
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* construction, which the learned Judge asks 
us tout upon the corresponding expression 
in the Cantonménts Act. 

wWe, accordingly, considey that the Can- 
tonment Magistrate had power to convict 
the accused, and that there is sufficient 
evidendés of “ loitering’ apart from the 
statement made to private Fogg of the 
Garrison Military Police, which it is sug- 
‘gested tous was a confession within the 


“meaning of s. 25 of the Indian ue 
ut. 


“Act, and, therefore, inadmissible, 
taking all the facts into consideration, we 
. think. it will be sufficient, as regards the 
esentence, if the accused Maridas Lazar's 
imprisonmentis limited to'that which he 
has already undergone. I would order ac- 
cordingly. 

Madgavkar, J.—I agree. . 5 

ROL Order accordingly. 


os 


LAHORE HIGH COURT. 
Criminal Revision No. 1966 oF 1925. 
_ March 12, 1926, 
i Present:—Mr. J ustice Harri ison. 
~. NATHA SINGH—Accosgp-~PstirionER 
versus - 
Musammat HARNAM KAUR— 
: COMPLAINANT— RESPONDENT. 
_ Criminal Procedure Code (Act V of 1898), s. 488— 
Maintenance order, conditional—Legality. 

An order directing the husband to take away his 
wife with him and maintain her and, in the event of 
his failing to do soor turning her out, to pay a fixed 
sum to her for maintenance, being conditional, is not in 

` accordance with law and hence ‘liable to be set aside 
in revision. 

> Case reported by the Sessions Judge, 

: Hissar; with his Letter No. 689 of 30th 
November 1925. 

FACTS .—Misammat Bachan Kaur, 
wife of Natha Singh, accused, brought a com- 
plaint under s. 488, Cr. P. C., for mainten- 

- ance: The Trying Magistrate disposed of the 
case with the following order:— . 

The husband is willing to take his wife 
and support her. The wife agrees to doing 
so. At present the husband is ordered to 
take the wife away and maintain her but if 
he fasis to do so, and turns her out he will 
be likable to pay Rs. 15 per month to her 
for maintenance.” e 

GROUNDS.—TRe application for revi- 
sion from this order is made by the hus- 
bande on the ground that the order of nfin- 
tenance being conditional is ¢wltya vires. 

- In support of this contention Yeliance is 
. € 


EMPEROR V, RAJ PAL, 


a 


A ar . oot ~ 


4 
; ts fon 19261, 
placed on behalf of the petitioner on 4 


-Phula Khan v. Emperor (1), Emperor v 
‘Jamiet Singh(2), and In re Kuppa Mudali(3) 


(Sohoni'’s Criminal Procedure ‘Code, page 
1022, para. 29). Thp authorities relied upon 
by the petitioner are in point-ind I am of 
opinion that the order of the Trying Magis- 
trate is illegal, and should be quashed. 

. Lala Harish Chandra, for’the+Petitioner. 

“Mr, L. C. Méhra, for thé Respondent. 

ORDER.—For the reasons given by the 
learned Sessions Judge I set aside so, much 
of the order of the ‘Magistrate as embodies 
the condition regarding mainténance. 


R. L. Order set aside. 
26 Ind. Cas. 998; 213 P. L. R. 1915; “46 P. wW. R. 


18 Cr, L. J. 


(1) 
"1914 Or; 16 Or. L. J 


J. 89. 
ma 39 Ind, Cas. 496; l4 P, R, 1917 Cry 
Wi 2 Weir 630. 


LAHORE HIGH CouRT. os 
CRIMINAL Revision No. 1063 oF 1925» - 
November 13, 1925. ` E 
Present :—Mr. Justice. Martineau. , ` 
 EMPEROR—PsTITIONER ee 
- “versus ` ite: 
RAJ PAL—Accusip—RESPONDENT. | 

Penal Code (Act XLV of 1860), s. 158-A- —Prombting 
class-hatred—Intention—Truih of statemenis,- “evidence 
asto relevancy of. 

Intention is an elemegit in*the offence under s. ‘153A, 
Penal Code, and unless it is established ` that “the 
accused Had a conscious intention of promoting, 
causing or exciting enmity or hatred, no conviction is 
possible, and the evidence to prove that the statgments 
are based on facts is relevant as showing the intention 
of the accused. [p. 1053, col. 1.] 

Jaswant Rai v. Emperor, 10 P. R. 1907 Gr; 14 P. W. 
R. 1907 Cr.; 5 Cr. L.J. 439: 2 M. D. T. 272, referred to. 
- Evidence given to show that the statements made 
by the accused are true.or believed by him to be true 
even if insufficient to prove his innocense are releyant 
on the question of sentence to be passed in the event 
of his conviction, [ibid:] 

Application for revision of an- order -of 
the Magistrate, First Class, Lahore, dated: ‘the 
13th November 1924. 

Mr. Zafarulla Khan, for the Government 
Advocate, for the Petitioner. 

Bakhshi Tek Chand, for the Respondent. 

JUDGMENT.—The respondent is be- 
ing prosecuted for an offence under s. 153-A. 
ofthe Indian Penal Code’ in respect of a 
pamphlet ealled "“ Rangila Rasool”, of which 
he ig the author, and the present applica- 
tion has been made on behalf of the Crown 
for revision of an order ia which the 


G 
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thesaccused is relevđnt, and that evidence 
to prove that allegationgcontained in the 
pamphlet are based on facts is also relevant. 

The Magistrate isin my opinion right on 
both points, and his view is supported by 
the very ruling Jaswant Rai v. King-Emz 
peror'(1), which has been cited on behalf of 
the. petitioner. That was a judgment ofa 
Division Bench, and one of the learned 
Judges, Sir William Clark, held that inten- 


. tion was an element in the offence, and said 


“the Accused, 


that unless he were satisfied that the accus- 
ed had a conscious intention of promoting, 
causing, or exciting enmity and hatred he 
would not maintain the conviction. The 
question of the relevancy of the truth of the 
statements in the article published by the 
accused was also raised, and Reid, J., held 
that the question oftheir truth was material 
so far asthe accused's intention was concern- 
ed, and the learned Judges made a point 


-of the fact that the story which the accused 


had given out was based only on a flimsy 
rumour. Moreover, evidence given to show 
that the statements made in the respond- 
ent’s pamphlet were true or believed by 
him to be true, even if insufficient for the 
purpose of proving him to be innocent of 
intending to promote class hatred, would 
be relevant on the question of the sentence 
to bé passed én the eyent of his conviction. 
- I- accordingly dismiss the application. ` 
URIs, Revision dismissed. . 

(1) 10 P. R. 1907 Or; 14 P. W. R. 1907 Or; 5 Cr. L. 
J.439,2°M.L.T. 272, ° 


Se 


BOMBAY HIGH COURT. 
-CRIMINAL Rererence No, 80 or 1925. 
` January 7, 1926. 
Present:—Mr. Justice Marten and 
Mr. Justice Madgavkar. 
EMPEROR—PxosecvtTor 
versus ° 
SHANKAR NARAYAN GOSAVI AND 


OTHERS—ACCUSED. 
Criminal Procedure Code (Act V of 1898), ss. 488, 489 
—-Reference— High Court's powers. h 
The High Court is competent to pass a substantive 


‘period of imprisonment on reference even if the 


accused has served out the sentence of imprisonment 
pic hi passed on him by the Court below. [p. 1054, 
col. 1. 

Criminal reference made by the District 


“Magistrate, Sqtara. 


Mr. Petkar, with Him Mr. B., G; Modak, for 


EMPEROR V, SHANKAR NARAYAN GOSAVI, 
Magistrate has held that the intention of - 


| : 


e °° 1953 >» 
Mr. S. S. Patkar, Government Pleader, for 
the Crown, -É 
JUDGMENT. = +» 
Madgavkar, J.—This is a reference 
by the District Magistrate of Satargeasking 
us to enhance the sentences under s. 363 
of the Indian Penal Code on the three 
accused, Shankar, Dattatraya and Dnyanu. 
On the evidence theefacts are clear. The 
three accused conspired to kidnapa minor 
girl aged thirteen from the custody of her 
husband. Accused’ Nos. 1 and 2 with two 
servants waited outside the village and, 
accused No. 3, who had fnost acquaintance 
with the girl, went to her with a false mes- 
sage and took her to the other accused out- 
side the village. She was then ordered to 
take off her ornaments and to accompany 
the accused to the village of Mayani.; and 
when she_refused they threatened to beat 
her and Ultimately compelled her to go to 
that village. She remained there for 12 
days before her husband obtained news 
and brought her back. In the interval 
accused Nos. 1 and 2 purchased some musi- 
cal instruments and brought them, There 
is no evidence that she was violated. It 
is clear that at the least the common object 
was that she should join a company of 


‘dancing Gondhlis; for practical purposes 


the difference, at least after some time, 
would not be very great. A girl of 13 
or 14 separated from her parents and her 
husband and going about with strangers 
as a Gondbli would in all certainty become 
a loose character. 

On these facts we agree with the learned 
District Magistrate that the sentence of 
one day’s rigorous imprisonment passed on - 
each of the accused with a fine of Rs. 50 
in the case of accused Nos. l and 2 and of 
Rs. 100 in the case of accused No. 3 are 
entirely inadequate. We see no great, 
difference between the criminality of each 
of the accused. The only thing to be. said 
in their favour is that they are al? about 
20 years old and that no attempt on the 
girls chastity appears actually to have 
been made. Inaddition tothesentenceginder- 
gone and the fine, we impose a sentence in 
the case of each of the accused of six months' 
rigorous imprisbnmerft. 

Marten, J.—I only wish to. add with 
reference to the case of Nemai Chaitera) v. 
Queen-Eimpress (1) which was cited by Mr, 
Modak, that in that case the accused in. 


e (1) 27 0, 1041; 40, Wen, 635; 14 Ind, Deo. (x. 5.) 


°. 


r” 


| 
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question never appeared on the scene until 
ġbree weeks after the girl had been taken 
oub of the custody of her guardian. 
That is a totally different case from 
the pyesent case where all the three 
accused were together and then one of 


them goes forward and brings the girl : 


a comparatively short distance from her 
parents’ héuse and then all the three 


-force her to leave her guardian's house for 


good. 

As regards theother case in the Lahore 
High Court cited tous,* I am unable to 
accept. the proposition that in no case can 
the High Court pass a substantive period of 
imprisonment, if the accused has served 
the sentence of imprisonment actually 
passed on him by the Court below. In this 
case the sentence of imprisonment was pure- 
ly a nominal one, viz., one days rigorous 
imprisonment, .and it may bẹ that this 
meant in practice that the accused was 
released at the end’ of the day’s sitting. I 
decline to hold that there is any such rule 


` of practice or otherwise as would prevent 


us from passing a substantive period of 

imprisonment in a suitable case like the 

present. 
R. L 


*56 Ind. Oas. 861.—|Ed.]. 


Order accordingly. 








LAHORE HIGH COURT. 
OrtminaL REVvISION Partition No. 761 
oF 1925, 

January 2, 1926. 
Present:—Mr. Justice Martineau. 
MURLI DHAR—Acousep— PETITIONER 
versus 

AA EMPEROR Rusropenr. 
riminal Procedure Code (Act V = 
Illegality, technical Revinon- nerta 2 a 
The Hig& Court will not interfere in revision where 
the" igegality in trial has been purely technical and 
has not prejudiced the petitioger. [p. 1054, col. 2.] 


Ala Dya v. King-Emperor, 9 P. R. 1906 c .; 116 P. 
L. R. 1907; 4 Or. L. J. 15, referred to. 3 


Petition for revision of an order of the 
Segfions Judge, Hissar, dated the 20th 
April 1925, affirming that of the District 
ieee uate Hissar, dated the 19th December 


Lala Moti Sagar, R. B., and Mr. Shemair 
Chand and Lala Sham Lal, foy the Peti- 
eis 


tioner. s 
Mr. Abdul Rashid, "Assistant Legal Re- 
memhrancer, fox the'Respondent, s 


ef 


: ag 


EMPEROR. [93 1. 0, 1926] 


JUDGMENT,—Thisis an application 
for revision of an order of the Sesgions 
Judge of Hissar, upholding a conviction of 
the petitioner, M&rli Dhar, by the District 
Magistrate for offences under ss. 409 and 
477A, Indian Penal Code. 

The petitioner was Sectetary, Treasurer 
‘and Agent of the Bhiwani Cotton Spinning 
and Weaving Mill,Company, Limited. He 
purchased 991 bales of cotton for the Com- 
pany in July and August 1921 and sold 
800 of these in the following: September 
and October. He has been convicted of 
committing criminal breach of trust in 
respect of the price of those 800 bales as 
he did not credit it to the Company, and 
also of falsifying the accounts, and has been 
sentenced for each offence to three years’ 
imprisonment and Rs, 1,000 fine, the sen- 
‘as of imprisonment running concurrent- 

ye. 

It is argued for the petitioner that there 
was a misjoinder of charges, but-I think if . 
is unnecessary to go into this matter, as, 
even ifthere was a misjoinder it has not 
prejudiced the petitioner. The illegality, 
if any, was purely technical, and it is not 
imperative for this Court to interfere in 
revision in every case in which there has 
been an illegality in the trial, [Ala Dya v. 
King-Emperor (1).] 

The Courts below have gope into the case 
very carefully agd P? do not find any suff- 
cient reason for setting aside the convic- 
tions. The petitioner pleaded that he left 
all the work of the MiM to the mumigns and 
clerks and had no knowledge of the re-sale 
of the 800 bales, The Courts below have, 
however, shown that he knew perfectly well 
what was going on, and itis impossible to 
accept the theory that the large sales and 
purchases of cotton which were effected took 
place without his knowledge. 


An attempt has been made to show that - 
the petitioner substituted other cotton for. 
the cotton sold. It is true that his private 
firm supplied 67 bales to the Mills on the 
3rd December 1921, 73 bales on the 29th 
April 1922, and 47 bales on the lth July 
1922, for which no payment was made by 
the Mills, but even if the petitioner is given 
credit for these there remain 613 bales fof 
which he has to account. He supplied a 
total of 379 bales from Kasur in June and 
July 1922, but thege were paid for by the 
Company's Amritsar firme Tara Chand- 


(GP, R, 1906 Or; 116 P, L, R. 1907; 4 Cr, La J, TẸ 


r 
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* Murli Dhar and not by the petitioner, and 
. the mere fact that his firm was debited with 


their price does not help him. He asks for 
. credit also for 200 bales purchased on the 
18th June 1920, but these, as the District 


_ Magistrate has pointed out, were paid for 


by the Company. Neither the 379 bales 
nor the*200 bales can be taken as substi- 
tuted for part of the 800 bales of the Com- 
pany's cotton which the petitioner sold in 
September and October 1921. 

I cannot agree with the contention that 
the matter is one which creates only a 
civil, and not a criminal liability. The 
petitioner had no doubt wide powers in 
managing the business of the Company. 
He could have utilized the sale proceeds of 
the cotton in buying other cotton, but he has 
not shown thathe did so. It was his duty 
to credit the sale proceeds tothe Company, 
and the natural inference from his -not 
doing so is, in the absence of any explana- 
tion, that he was dishonestly misappro- 
priating tke money. This inference is 
strengthened by the fact, which has been 
brought out in the judgments ofthe lower 
Courts, that the accounts of the petitioner's 
firm were falsified in order that if might 
appear that the 800 bales had been actually 


“ received in the Mills and had been consum- 


I dismiss the application. The petitioner 
must surremder to kis bail, 
R. L, Application dismissed. 





. ALLAHABAD HIGH COURT. 
CRIMINAL Reyrsron No. 3 or 1926. 
February 17, 1926. 
Present:—Mr. Justice Daniels. 
PARABHANS PANDE— APPLICANT 
versus 
B. SHEODARSHAN SINGH— 
Oprosita PARTY, 

Criminal Procedure Code (Act V of 1898), s. 146, 
applicability of—Rights of parties already determined 

by Civil Court. 

Where one of the two parties to a proceeding under 
Ch, ALI, Or. P. O., has already obtained a decree for 
joint possession, with the other party, of the property 
concerning which the dispute exists and that decree 
has bean executed in accordance with O. XXI, r. 35, 
©. P. O; s. 146, Cr. P.C., is inappliqable and the 
order of attachment of the property is unjuséifiable. 
[p. 1956, col. 1] WA 

Cciminal revision from an order of the 
Sessions J nggo, Ghazipur, dated the 3rd 
Decem ber 1925, 


PARABHANS PANDE V. SHEODARSHAN SINGH. . è 


, 1058 
. s e 
Mr. A. P. Pandey, for éhe Applicant, 
Mr. Janki Prasad, fcr the Oppgsite 
Party. : : ° 
JUDGMENT.—This is an application 
for. revision of an order passed ader s, 146 
of the Or. P. ©. The proceedings have 
been very. protracted. dt appears that they 
were first started-in December 192} on the 


application of the first party B. Sheodar- . 


shan Singh and others. The Magistrate 


- dismissed the application on 27th February 


1925, nearly a year ago, on the ground that 
s. 145 was not applicable. He appeays 
then to have taken” proceedings under 
s. 144. These were set aside by the District 
Magistrate who thought that action under 
s. 145 was the proper course. The proceed- 
ings were then re-started and have been 
concluded by the order under revision. In 
this order the Deputy Magistrate states 
that h®is unable to determine which party 
is in possession and he, therefore, attaches 
the-land and appoints the Tahsildar as Re- 
ceiver. : 

The pleas urged. in revision are, first, 
that s. 145 is inapplicable where neither 
party is entitled to exclusive possession, 
and, secondly, thats. 146is inapplicable 
because the rights of the parties have al- 
ready been determined by a competent 
Court. The property in dispute consists 
of a plot of sir land, No. 2825, with an area 
of ten bighas. The first party and Bishan 
Narain Singh and othera of the second 
party are joint proprietors ofthe land in 
the proportions of one-third and two-thirds. 
The other members of thesecond party are 
either mortgagees or permanént lessees, 
The members of the first party executed a 
usufructuary mortgage of their one-third 
share in favour of their co-sharers, the 
members of the second party. They sub- 
sequently sued for redemption and got a 
decree on 16th September 1922. A year 
later they got joint possessioh from the 
Courts. A decree for joint poss@ssion is 
executed in accordance with O. XXI, r, 35. 
It does not entitle the person obtaining it 
to actually enter on the land, and proceed 
to cultivate it, or displace the persons who 
are doing so. £ 
proclamation on the property and in the 
locality which entitles the persons to who 
possession is thus given either tqobtain 
partition or to claim the profits of the pro- 
perty ‘frem the person in possession of their 
share. Although’ the Depfity Magistrate 
‘finds himself unable eto determine the 


It is merely enforced by a - 


$1056", ; 
questi8n of posŝession it appears fo me 
highly improbalWle that the first party ever 
obbaitied any actual possessiqn under this 
decree. The fact remains, however, that 
ib is difficult to see how s. 146 can. be 
applied “where the Civil Court has not only 
determined the rights of the parties but has 
also determined fhe possession “so far as it 
was ia ils power to do so. The Civil Court 
having already awarded joint possession 
to the first party, the only relief for which 
he could apply to the Civil Court isa relief 
which hasalready been granted to him, 
Zt i8said that he could apply for a parti- 
tion of the’property. This, no doubt, is true 
but such an application would not be an 
application to-the Civil Court to determine 
the title or the right to possession. It 
would be an application to convert a joint 
proprietary right into aright of severalty 
ina portion of the property. Ingny view, 
therefore, the order of attachment passed 
by the Court below in this case was not 
justified bythe terms ofthe section on a 
reasonable interpretation of it and Iset it 
aside, 

FQ. 

N. H. 


Order set aside. 


ALLAHABAD HIGH COURT. 
7 CRIMINAL Reviston No: 13 or 1926. 
February 18, 1926. 
Presenit:—Myr, Justice Daniels. 
KEWAL RAM— APPLICANT 


VETSUS 
EMPEROR THROUGH Syed AMJAD 
ALI SHAH—Opposire Parry, 

Criminal Procedure Code (Act V of 1898 as 
tumended by Act XVIII of 1923), s. 195—Prosecution 
sanctioned and instituted before amendment, whether 
affected—Practice—Postponement of case—Date to be 
fixed, 

_ The amendment of s. 195, Cr. P. C., does not affect 
the legality of a prosecution sanctioned and instituted 
before the aifiendment. 

A cas should not be postponed without a date 
being fixed. es pe 

Criminal revision froman order of the 
Sessions Judge, Moradabad, dated the 7th 
of Desember 1925, 


KEWAL RAM V. EMPEROR. i 


$ -END or VOLUME 93, 


: ) 
(93 T, O. 1926] 


Mr. Panna Lal, for the Applicant. f 

Mr. S. A. Haider, for the Opposite Party, 

JUDGMENT.—In* this case the vigw 
taken by the learped Sessions Judge is 
correct. A sanction for the pregecution of 
the applicant had been’ given in the year 
1422 long before the amendment of the Cr, 
P, C. which radically altered *the provisions 
of s. 195. Owing tothe fact that: the re- 
cords were in the High Court in connection 
with an appeal at the time when the appli- 
cation was filed in pursuance of the sanc- 
tion, the Court below ordered that as. it 
would require a considerable time for the 
case in the High Court to be decided the 
papers should be deposited for the present 
and the complainant might file a fresh peti- 
tion when the High Court appeal was 
decided. Ifit was merely’a matter of the 
record being in the High Court the records 
would have been sent down to the Court 
below to enable this case to be disposed of 
if the Magistrate had applied for them. 
In any case, no pending case should ever 
be postponed without a date being fixed. 
The High Court decided the appeal in 
April 1924. The complainant applied to 
revive the prosecution in July 1925. There 
was a considerable delay, but that is not 
the point now before the Court. He him- 
self alleged that he had been ill. The 
question raised in this revision is whether 
the amendment of the Cr, P, O. rendered 
it illegal for theeCourt below to proceed 
with the trial. It has been held, and right- 
ly, that when once the amended Code had 
come into force no sanction for a presecu- 
tion could be granted even though the 
offence was committed prior to the amend- 


d 


ment. That wasthe case of Ameraj Singh 


v. Emperor (1). The present case is entirely 
different. 
could affect the legality of a prosecution 
already instituted. The order of the learn- 
ed Judge is, therefore, correct and I dis- 
miss the application in revision. 

F. q Application dismissed, 

(1) 86 Ind. Cas. 287; 33 A. L, J. 35; L. R, 6 A, 70 
Cr; 26 Cr. L. J. 751; A. I. R. 1925 A, 306, 


No amendment of the Code . 


4 
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manga mama . 


Abadi. See LANDLORD AND TENANT 897 


~, village—Zemindari, sale of— Abadi, share in, . 


whether transferred—Presumption. : 

If ‘a zemindar sells his zemindari share in a village, 
it may be presumed that he sells the property includ- 
ing his share in the abadi, unless there are words in 
the deed showing a contrary intention. O BALRAM 
SINGH v, GANGA SINGH 287 


Abatement of appeal and suit: See C.P. O. 
1908, O. XXII. : 


e 

Accounts—Profits, suit for—Account books, refusal 
to” produce—Burden 

cedure. — 
In answer toa suitfor a share of profits against 
a lambardar alleged to be based on figures taken 
. from the defendant’s account books, the latter admitted 
that the income was in excess of the expenditure, but 
that the expenditure was much larger than was ad- 
mitted by the plaintiff. The defendant, however, 
refused to produce his account baoks: 5 
„Held, (1) that the burden lay upon the defendant to 
prove each item“of expenditure alleged by him and 


not admitted by the plaintiff wfth proper accounts and - 


vouchers ; 


(2) that the defendant having refused to produce 


his acgonnt books, the plaintiff was entitled toa decree 
for the full amount claimed by him on the accounts. 
N Naravanpas v, RADHABAT, 9N. L. J.T 196 


Acta—General. 


Act 1860—XLV. See PENAL Oopz. 

—— 1861—V. See Portor Acr. 

—— 1870—VII. See Court Fees Act. 

—— 1871—IV. See Coroners’ Act. | 

~—— 1871—XXIII. See Pensions Act. 

~ 1872—-I. See EVIDENCE ACT. 

~ 1872—IX. See CONTRACT ACT. 

-—— 1873 —X. See Oatus AOT. 

—— 1877—I. See Sprciric Renier Aor. 

—~— 1877—XV. See LIMITATION AOT. ay ee 
——- 1879-—-X VIII. See LEGAL Praorrrioners Act. 
—— 1881-—-XXVI. See NEGOTIABLE INSTRUMENTS ACT, 
—— 1882—IV. See TRANSFER OF PROPERTY ACT. 

—— 1887—IX. See KEO rna SMALL Cause Courts 
——- 1889—VII. See Successton CERTIFIOATE Act. 
——~ 1890--VIIT. See GUARDIANS AND Wgrps: Act. 
~ 1890--IX. See RAILWAYS Ac®. ° 
——°1894—J. See LAND ACQUISITION AOT. 

—— 1898—V. -See CRIMINAL PROCEDURE CODE. 

—— 1899—IL See Stamp Act. 


of proof-—Presumption—Pro- - 


Acts—General—concld. 4 


Act 1907—IIT. See Provinoran INSOLVENCY AOT. 

—— 1908—V. See Civi Procepure Cope. 

——— 1903—IX. See LIMITATION Act, 

—— 1908—XVI. See REGISTRATION Aor. 

—— 1809—III. See Presipency Towns INSOLVENOY 
Act. 

—~ 1913-°VL See MUSALMAN WAGE VALIDATING ACT. 

— 1913—VII. See Companies ACT. 

——- 1920—-V. See PROVINCIAL INSOLVENCY Act. 

—-— 1920—XXXIII. See IDENTIFICATION OF PRISONERS - 


Act. 
~——— 1922—XI. See Income Tax Act. 
~—— 1924—IT. See Cantonmunts Act. 


Acts—Bengal. 


—— 1885—VIII. See Bexeat Tenancy Aor. 

——- 1895—I. See PunLIO DEMANDS Recovery Act, 
—— 3897—V. See ESTATES Partition Act. ` 

—— 1920— 111. See CALCUTTA RENT Act. 

——- 1923—-IlI. See CALCUTTA MUNICIPAL Act. 


Acts—Bombay. 


—- 1866—XII. See Sinp Courts AoT. 

—— 1879—V. See Boupay Lann REVENUE CODE, 

—— 1879—XVIL See Dexxuan AcricuLturists’ 
RELIEF Aor. 

—— 1880—I. See Knott SETTLEMENT Act. | 

—— 1887—IV. See BOMBAY Prevention or GAMBLING 


Act. 
—— 1902—IV. See Crry or Bompay Potrce Aor, 
Acts—Burma. 
—— 1876--II. See Lower BURMA Lann AND Revenus 


C7. 
wan 1920—II. See RANGOON Rent ACT. 
Acts—c, P. e 


— 1898—XL See C.P.Texaxcy Acr. œ” 
—— 1917—IIL See Q P. LAND REVENUE ACT. 
—— 1920—I.: See O. P. Tenancy ACT. 


Acts—Madras. 


—— 1873—III. See Mapras Crvit Courts Ach mare 
—— 1908—I. Sée Mapras Estares LAND Act. 
wan 1920-—V. 


See MADRAS DISTRICT MUNICIPALITIES 


° Act 


aus 1920—XI1V. See Mapras Locan BOARDS Act, 


e . Acts—Punjab. ° 


—— 191]—1I. See Puasas MUNICIPAL Act, 
1918—VI. See RusgiB Courts Act. 





1058 


° e Acts—U. P. 


Act 1876—XVIM. See Ovo Laws Acr. 
y 18866—XXH. See Ovpy RENT ACT. 

~~~ 1901—11. See AGRA TENANG ACT. 

=-— 1901—114, See U. P. LAND REVENUE ACT. 


—— 1916—11. See U.P. MUNICIPALITIES Act. 
e. 


-° Regulations. 
—— 1872—I], ee Sonruan PARGANAS SETTLEMENT < 
REGULATION. $ 
—+ 1912—1,, See Laccapive JISLANDS AND MINICOY 
REGULATION. 
Statute. 
1915—(5 & 6 Gzo. V, 0 61). See Government oF 


INDIA AoT. 


Advancement, pregumption of. See BENAMI TRANS- 
ACTION ° 834 


Purchase in name of wife—Presumption— 

Intention—Burden of proof. 

Where a husband or father pays the money fora 
purchase but the purchase is taken in the name of 
the wife or child, there is a presumption of an intend- 
ed advancement and the onus lies on the person dis- 
puting the advancement to prove tha the purchase 
made was not intended to be an advancement. The 
presumption may be rebutted by evidence, but iu order 
to rebut it the evidence must show the real nature of 
the transaction. 

The mere statement by the husband or father that 
he did not intend the transaction to confer any 
beneficial interest.in the thing given or transferred to 
the donee or transferee is of Little avail unless it is 
eStablished at the same time with reasonable clearness 
that he had other and different motives for the action 
he took. 

There must, however, in the first instance be some 
evidence of the exercise of some independent volition 
of mind on the part of the husband or father before it 
can be said thatthe gift or transfer must be pre- 
sumed to have been made as an advancement, unless 
there is evidence of some other and sufficient motive 
for the gift or transfer. 

Per Coyajee, J.—The mere circumstance that the 
name of a child or a wife is inserted on the occasion 
ofa purchase ofstock is not sufficient to rebut a 
resulting trust in favour of the purchaser if the sur- 
rounding circumstances lead to the conclusion that a 
trust was intended, Although a purchase in the 
name of a wife or a child, if altogether unexplained, 
will be deemed a gift, yet the surrounding circum- 
stances may be taken into consideration for the pur- 
pose of determining whether atrust ora gift was 
intended. B MABEL PANTON V. ADMINISTRATOR GENERAL, 
28 Bom. Ie R. 11 161 


Advetse possession. See ALSO LIMITATION Act, 1908, 
Scu. I, Arts. 142, 144. ° 


——— Decree on prior mortgage—Subsequent mort- 
gage purchasing property from mortgagor —Posses- 
sith, nature of. 

A property was subject to three mortgages in order, 

a simple mortgage, a susufructuary mortgage and 

again a simple mortgage. The first mortgagee ob- 

tained a decree on his mortgage without joining the 
two subsequent mortgagees as parties to: his suit and 
putthased the property, but did not obtain®posses- 
sion. The third mortgageg then purehased the pro- 
perty from the mortgagor, in satisfa¢tion of his own 
mortgage, an paid off the usufructuary mortgages 
e 
e 





INDIAN CASES. í 


: l 
' (1926 , 4 


Adverse possesslon—conceld. ° 


be so in possession for over 12 years : 

Held, that the third mortgagee acquired no title by 
his purchase; he camie in as a trespaeber, and acquired 
titles by adverse possession. © Rawanus RAI v. 
DAKSHINESWAR Rar, 30 C. W. N. 259; 43 O. L.J. a i 

o 


4 


and took possession of the property and continued to 
e 


——-——- Possession taken under void transfer. 

Where a lessee has beenin continued poasession of 
property under a void deed of perpetual lease for more 
than 12 years, he acquires a title to such property by 
adverse possession. O BANK or UPPER INDIA, LIMITED 
v, HARNATH Kanwar 852 


- Unenfranchised inam land—Hortgagee in 
possession, purchase by—Title by prescription 
whether as mortgagee or owner. 

Where an unenfranchised inam land is mortgaged, 
and the mortgagee remains in possession for over 12 
years, he acquires by prescription. the right of a 
usufructuary mortgagee and is liable tobe redeemed 
as such. The taking ofan invalid sale in discharge 
of the mortgage does not alter the nature of the pos- 
session of the mortgagee. 

The sale being void and possession having com- 
menced under the mortgage-deed, the person in 
possession prescribes only for a mortgagee’s right 
even after the sale-deed comes into existence. M 
VADDADI BUTCHIRAJU v. Doppr SEETHARAMAYYA, (1926) 
M. W. N. 9; 23 L. W. 707; A. I. R. 1926 Mad. 378 955 


Agra Tenancy Act (H of 1901),s. 20 (3)— 
Agricultural lease--Transfer of lessee’s interest— 
Estoppel. 

The interest of a permanent lessee of agricultural 
land, although declared to be transferable by the lease 
is not transferable, and if it is transferred, the zemin- 
dar (lessor) is not estopped from questioning the 
transfer. A MAJID HUSAIN v. KURBAN ALI 1005 


— s. 22---ITindu o joint *family—Occupancy 
tenancy—Co-parchħher, death of —Devolution of 
tenancy. 

Where an occupancy holding is owned by a Hindu 
joint family, all the coeparceners constitute the 
occupancy tenant, and the death of any on of them 
is not the death of the occupancy tenant, so as to 
bring about a devolution of the tenancy under s. 22 of 
the Agra Tenancy Act. A GHATURI AHIR v. JHINU 
AUIR - ` 98 


——----— SS, 35, 41 (1) (a)—Ex-proprietary tenancy— 
Oral agreement, to enhance rent, legality of— 
Previous payments at enhanced rate, effect of. 
Under s. 41 of the Agra Tenancy Act, the rent of an 

ex-proprietary or occupancy tenantis not liable to 

enhancement under an oral agreement. Such an 
agreement being void under law, the fact of previous 
payments of rent at an enhanced rate, on the basis of 
the oval agreement, is ofno avail to the landlord 
under s. 35 of the Act. A GURNARAIN CHAUBE v. 
NIRAND SINGH 4 


Appeal (Civil:—Burden 
valuation of, 

Per Mullick, J.~In an appeal the presumption és 
that the decision of the Court below on the facts was 
right, and that resumption must be displaced by the 
appellant. Jf he satisfactorily makes cut that the 
Judge below was wrong, then inasmuch as the appea 
is in the nature of a fe-hearing, jhe deci&ion should 
be reversed; if the case is left inedoubt, it is the duty 





of proof—Oral evidence 


$ 
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of the Court of Appeal not to disturb the decision of 
the&Court belbw. If, however, all that the appellant 
can show is nicely balanced calculations whieh lead 
to the equal possibility of the judgment on cither the 
ons side or thé other being right, he has not succeed- 
ed. 

It is with great hesitation that an Appeal Court 
differs with the Prial Court on its estimate of wit- 
nesses whom the Trial Court has had an opportunity 
of seeing; but where the opinion of the Trial Court 
depends not upon the honesty of the witness but upon 
reasons which the Appeal Court cannot accept, it is 
the duty of the Appeal Court to record its disagree- 
ment with the Trial Court and to sct aside the find- 
ings of fact arrived at by it. Pat HARIHAR Prasap 
SINGH v. KesHo Prasan SINGH, 5 P. L. T. 1 Supplement; 
A. I. R. 1925 Pat. 68 ; 

(Civil\--Preliminary decree, set aside in 
appeal—F inal decree, appeal from, if necessary. 

It is not necessary to appeal against a final decree 
when the preliminary decree on which it is based has 
been set aside in appeal. L Raupırra v. MARU 851 


———— (Criminal), See CRIMINAL PROCEDURE 1025 
— (Second)—Terms used in deeds, meaning 
and legal effect of. 

A decision as to the meaning of aterm used ina 
deed isa question offact. But the determination of 
the legal effect Sf the use of a term in a document is 
a question of law. O Sirra Baxusu SINGH v, GULAB 
Sisan, 3 O. W. N. 213; A. 1. R 1926 Oudh 360 927 


Approver. See Evrpexce Act, 1872, s. 114 884 





Arbitrator, power of, to have ministerial work done 
by third person. 

It is open to an arbitrator to have ministerial and 
other work performed by a third person, for instance, 
to have measurements made and maps prepared by an 
amin. Pat MUHAMMAD Kuaui v. AnbuL Ranim, 4 
Pat. 670; A. I. R. 1925 Pat. 819 261 


Benami transaction. See C. P. O., 1908,s. 11 197 
——— Burden of provf—-Purchase-money, 
source of—Presumpton. 

Where property is acquired in the name of one 
person but the purchase price is paid by another a 
presumption arises that the transaction was one for 
the benefit of the person providing the money. The 
source of the purchase-moncy, however, is not the 
only criterion. The presumption arising therefrom is 
rebuttable and its strength or weakness can only be 
gauged by reference to all the surrounding circum- 
stances. 

Per Foster, J.—Where in asuit bya plaintiff to 
recover immoveable property from the defendant, on 
the allegation thatthe latter is a benamidar for the 
former, the cost of the acquisition of the property js 
only in part traceable to the plaintiff, the Court should 
in the absence of an unambiguous criterion of owner- 
ship take into consideration the surrounding cireum- 
stances, the position of the parties and their relation 
to one another, the motives which could govern 
their actions, and their subsequent conduct including 
their dealings with or enjoyment of the disputed pro- 
perty, and there is no legal presumption on either 
side. Pat HARIHAR PRASAD SINGH v, ESHO PRASAD 
SINGH, 5 P. L. T. 1 Supplement; £. I. R. 1925 Pa. Asi 
s Burden af proof--Rebutting evidence 
—Onus, questjonof, whether material, 
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The onus of proving that a tramsaction was benami 
is on the person alleging it. Hehasto lead evidence 
in proof of benomi and the opposite party is énti@led 
to give rebutting evidence. " 

The principle that where all the evidence is before 
the Court, no question of onus remains, isnot appli- 
cable to acase where there is complete absence of 
evidence of rebuttal on the record due toa refusal 
by the Court "to allow such évidence. Pat Masup 
Baksy. v. MAHAMUDAN, (1926) Pat. 24 f . 273 


—--—-- --—-— Husband and wife —- Property 
purchased in name of wife -Presumption of 
ownership. 

There isno presumption that what stands ia the 
name of the wife belongs to the husband. it is 
shown that the money to prychase the estate was the 
husband's money in origin then the fact of the wife's 
relationship does not raise any presumption of 
advancement. 

In the absence of direct evidence that the origin of 
the property, i.e. the purechase-money was from the 
husband, indirect evidence can be entertained, and 
it can be shown from the dealings of the parties with 
the property that as between them the property must 
have belo@ged to the husband. But the mere fact 
that money borrowed by mortgaging the property 
standing inthe wife's name goes to the husband or 
is put into his business is not convincing evidence 
that the property was not the wife’s. O JANENDRA BALA 
Dent v. OFFICIAL ASSIGNER, 30 O.W. N. 346; A. IL R. 
1926 Cal. 597 834 


Bengal Tenancy Act (VIH of 1885), s. 22 (2)— 
Raiyati rights, purchase of, by co-sharer—Partition 
of estate—Allotment as bakasht land to takhta of 
another co-sharer—li ffect on possession of purchaser . 
of raiyati rights—Estates Partition det (B. C. V of 
1897}, s. 119, applicability of. 


Section 22 (2) of the Bengal Tenancy Act is not 
open to the intepretation that a co-proprietor acquiring 
an occupancy holding by purchase, although entitled 
to retain possession on payment of rent to his co- 
sharers, must give it up the moment the estate in 
which the land is situate is partitioned among the co- 
proprietors, The section confers a privilege on the 
purchasing co-sharer which is in derogation of the 
common law right ofthe other co-sharers and is not 
affected by partition. 

Omission to raise the question of purchase of raiyati 
rights during partition proceedings before Revenue 
Authorities does not estop the purchasing co-sharer 
from taking up that defenca in a subsequent suit for 
ejectment by the co-sharer to whose takhta the land is 
allotted. Nor is this defence barred unger s. 119 of the 
Estates Partition Act. Pat JHAPSI Sao v. BIBI Auman, 
7 P. L. T. 170; 5 Pat. 281; A. I R. 1926 Pat. %3 1001 


-—_—-~— 8.48, scope of—-Usufructuary mortgage of 
occupancy holding- Mortgagor executing kabuliyat 
in favour of mortgagee--Mortgagor, whether under- 
raiyat. ° 
To attract operation of s. 48 of the Bengal Tenancy 

Act, it must be established that the defendant ig an 

under-raiyat, i. e. a tenantholding under a raiyat. 
Where an occupancy raiyat executesa usufruc- 

tugry mortgage, stipulating that the morf. 
gagee would pay the proprietor's rent and fike out 
dakhilag ein the nape of the mortgagor tenant 
and also @xecutes a, kabuliyct in favour of the 


) om 


; Bengal Tenancy Act—concld. 


mortgagee stipulatfhg to paya fixed annual rent, it 
canai be said that the mortgagor has become an 
ufidey-raiyat since neither his relatfonship of landlord 
and tenunt with real proprietor has been affected nor 
such arelationship has been created between the 
propriet@,and the mortgagee. C ISMAIL PRAMANIK V. 
KHEDIR PRAMANIK, 43 O. L, J. 242 1015 


——— 8. 153A—€ivil Procedure “Code (Act V of 
1908), s. 11§5—Ex parte decree for rent, application 
to Set aside--Amount admitted deposited late—- 
Revision. 

The High Court will not interfere in revision with 
an order setting aside an ex parte decree for rent, 
although the amount admitted to be due was not 
deposited by the defendant along with the application 

eto sêt aside the decree, as required by s. 153A of the 

Bengal Terfancy Act, where itis clearthat the ex 

parte decree was passed by mistake and the amount 

admitted to be due was at any rate deposited by the 
defendant on the day of the hearing of the application. 

Pat MUKHTAR AHMAD v. Wast AuMED Kuan, (1926) Pat. 

42; 7 P. L. T. 441 289 


Berar Inam Rules of 1859, r. V—Impartible estate 
—Income, whether can be divided—P@sumption— 
P of proof—Admission as to partibility, nature 

of. 

Persons who have a beneficial interest in an im- 

partible estate are entitled ordinarily only to suitable 

maintenance out of the income, not toany definite 
shares in it, and the burden of proving an exception 
to this rule lies on the person who sets it up. 

An admission as to the partibility of the income of 
an estate is an admission of law. 

An estate granted under Rule V of the Berar Inam 
Rules of 1859 cannot be divided up among the per- 
sons beneficially interested in it. The co-sharers in 
such an estate are not entitled to any defined shares 
inthe income but only tosuch portion of it as is 
sufficient to provide them with suitable maintenance. 
N KUTUBULDIN v. GULAM RABBANI, 21 N. L. R. 185; A. I. 
R. 1926 Nag. 225 199 


Bombay Land Revenue Code (Act V 071879), | 


ss. 48, 61,66, 65, 214—Rules framed unders. 
214, rr. 5,6. See CONSTRUCTION oF DOCUMENT 184 


Bombay Prevention of Gambling Act (Act 

IV of 1887), ss, 4, 5—Joint trial, legality of. 

A joint trial of the accused where some are being 
tried for an offence under s.4 and others under s. 5 
of ‘the Bombay Prevention of Gambling Act is not bad 

‘inlaw. B EMPEROR V. ABASBHAI ABDULHUSSEIN, 28 Bom. 
L. RB. 272; A.I. R. 1926 Bom. 195; 27 Or. L. J. 503 

o 967 

ngam SS, 6, 7—Warrant of search, defective— 

Lffec®—Guilt, proof of, by other evidence. 

A search warrant which gives a wrong number of 
the house to be searched and gives no other descrip- 
tion of it, is a defective one. 

Hoye warrant is bad because of misdescrip- 
tion @f the house, no presumption can be made that 
the house where the accused were found is a com- 
mon gaming house. Py 

But there is no authority for the proposition that 

abecause a search warrant is illegal, whatever is found 
asa xgsult of that search cannot be putin evidence. 

Similarly the mere fact that presumption under 
s. 7, Bombay Prevention of @ambling Act, tannot be 
raised, does not prevent the pro8ecution from establish- 
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ing by evidence in the ordinary way thet on the facts 
proved the accused were guilty of the offences chafged. 

The fact of a stragger going into a house and 
obtaining abet on a ‘horse race coupled with the 
betting. books and slips found on Police search shortly 
afterwards necessitates the inference that the house is 
acommon gaming house. B EMPEROR v. ABASBHAI 
ABDOULHUSSEIN, 28 Bom. L. R. 272; A. LeR. 1926 Bom. 
195; 27 Or. L. J. 503 * 967 


— S. 12— Person on private premises accepting 
bets frum persons in street—Offence. 

Although a person may be on private premises 
yet if he stands or sits soas to beable to take bets 
from the public in a public street, he can be held to 
be actually betting or gaming in that street. 

Accused sat on a chair placed just within his shop 
and accepted bets from persons in the public street : 

Held, that the accused was gaming in a place to 
which the public had access and was guilty of an 
offence under s.12 of the Bombay Prevention of 
Gambling Act. B Faxrreuar NATHUBAL V. EMPEROR, 28 
Bom. L. R. 92; A. I. R. 1926 Bom. 149; 27 Cr. L.J. 
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Buddhist Law, Burmese—-Inheritance—-Step- 
children—Absence of filial relationship. 

Under the Burmese Buddhist Law, a step-child can- 
not inherit to its step-mother, where the so-called step- 
child is the child of an inferior wife with whome the 
father of the child lived while still married to the 
superior wife, the so-called step-mother, and where 
the child's own mother separated from its father and 
lived as the wife of another man, and the child never 
lived with its father after separation, nor did it at any 
time live with the superior wife, the so-called step- 
mother, nor had any filial relations of any sort with 
her. R Ma Cuo Gare v. Ma Non Cuaw, 3 R. 521; A. I. 
R. 1926 Rang. 69 87 


LA A 
Calcutta High Cour$Rults, Original Side, Chap, 

XHI-A—Claim not admitied—Leave to defend— 

Security, order as to—Legality—Sale of securities, 

whether legal. H 

Where the defendant in a suit ona debt êxeressly 
denies any contract to pay interest and with regard 
to principal pleads certain receipts by the creditor 

ut does not say that any particular sum is due or 
that nothing is due, no summary judgment should 
be passed and an unconditional -leave to defend should 
be granted. ` 

Itis an entirely wrong practice under the Rules to 
order security merely because looking at the state- 
ments on cither side, the Judge is of opinion that the 
plaintiff has a better prospect of success than the 
defendant. 

An order as to sale securities under Ch. XII of Rules 
is entirely without jurisdiction, © RADHA Kissen 
co v, THaxursipas KHEMKA, 30 0. W. N. 228; BS 
41 


Calcutta Municipal Act (B. C. Ill of 1923), 58. 
175, 492, Sch. VI, rr.12, 13, 14 -Notice calling 
upon accused to take out license—Stage for availing 
of rv, 13, 14—Magistrate’s duty. 

When a person, to whom notice issued for taking 
out license, &pon hjs representation for cancellation 
of th@ notice, is informed that his representatidn is 
receiving attention, he is under no obligation to avail 
himself of the provisions 6f rr. 13 and,14 of Sch. VI of 
the Calcutta Municipal Act.. . 





` 
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|” Bgfore a Magistrate can econvict an accused for not 
taking out license, he is under an obligation to satisfy 
himself that the accused is legally liable to take out 
a license. CO UmesH CHANDRA MITRA v, Coreprarion 
oF Cacoutra, 43 C. L. J. 231; 27 Or. L.J. 549; A.I. R. 
1926 Cal. 614 1045 


e . 
.Caicutta Rent Act (lil B. C. of 1920), s,15-— 

Staridardization of rent after service of notice 

determining tenancy —Civil Procedure Code (Act V 

of 1908), s. 113—Government of India Act, 1915 

(6&6 Geo. V, c. 61), s. 107—High Court's power to 

revise Rent Controller's decision. 

An application by a tenant for standardization of 
rent made after the service of notice on him by the 
landlord determining the lease is incompetent and 
the decision of the Rent Controller fixing a standard 
rent is without jurisdiction. 

Tho jurisdiction of the High Court under s. 115, O. 
P. C., and s. 107, Government of India Act, is not 
affected by the fact that no petition lies to the Presi- 
dent of the Tribunal from the decision of the Rent 
Controller under the Rent Act. C SATYA NERANJUN 
Saw v. KARNANI INDUSTRIAL BANK Lp, 30 O. W.N. os 
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Cantonments Act (il of 1924), s. 236—Pro-, 


stitution, loitering for—Male, conviction of. 
. A male canbe tonvicted of an offence of loitering 
for purposes of prostitution under s. 236 (1) of the 
Cantonments Act. B EMPEROR v. Martpas Lazar, 28 
Bom. L. R. 298; 27 Cr. L. J. 555; A. I. R. 1926 Bom. 
227 1051 


Cause of action, meaning of. 

A plaintiff's “cause of action” consists of facts which 
it is necessary for him to prove, if traversed, in order 
to support his right tothe judgment ofthe Court. 
O Hem Sines v. Prac KUAR 269 


C. P..Land Revenue Ast (|| of 1917), ss. 2 (15), 
192--Sadar Jambardar, “whether entitled to 
remuneration- Suit. for profits—-Joint brothers of 
Jambardar, whether necessary parties. 

Under,the C. P. Land Revenue Act the brothers of 

a lam¥trdar, even though joint in estate with him, 

are not necessary parties toa suit to recover village 

profits from the co-sharers, 
A sadar lambardar, as such, is not entitled to any 
remuneration from the other lambardars. N KESHEO 

Rao Bori v. Kersuna Rao Kowrty, A. 1. R. 1926 Nag. 


318 X 
: s. 188 (2) (a). See O. P. Tenancy Act, 
1920, 8. 217) ETC. 106 


C. P. Tenancy Act (XI of 1898), s. 41— Absolute 
occupancy tenant-- Lease of tenancy—Hjectment of 
lessee—Reinstatement of tenant when can be made— 
Application for reinstatement not made—Costs of 
ejectment not paid—Lapse of r 
possession by tenant—Tenancy, whether can revive. 
If the lessee of an absolute occupancy tenant is 

ejected from the holding by the landlord, the tenant 


os 





_is entitled under s. 41 of the O. P. Tenancy Act of 


1898 to be reinstated in the holding only if he makes 
a deposit of the costs incurred by the landlord in pro- 
curing the ejectment and applies for meinstatement 
within one year of the date of efectment, the ecosts 
recovered by the landlord in the suit being taken into 
account, in ascertaining the, costs of procuring the 
ejectment. Theetenancy would lapse if no application 


„is mada accompanied by such deposit in spite of the 


. 


a 
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fact that the tenant takes forcible and wrongful p@- 
session of the land during the year instead of yursu- 
ing his legal remedy as indicated above. N Mapuo 
Rao v. JHAMA DHANGAR 5 125 
e 
— S. 46 (5)—Trees on occupancy holding—- 
Proprietary rights—Occupancy denant—Mortgage of 
proprietary rights— Registration. 

It is not impossible that a man should be merely 
an occupancy tenant of tht land but full proprietor 
of the trees growing on it. 

When an occupancy tenant purports to mortgage 
full proprietary rights in the propsrty, and not the 
occupancy rights, the registration of the deed is not 
void. N MURLIDHAR t. ANANDRAO, 8 N. L. J. 153; “A. Te 
R. 1925 Nag. 414 7 850 


c. P. Tenancy Act (I of 1920),ss. 2 (7),89 (1)— 
C. P. Land Revenue Act (II of 1917), 3. 188 (2) 
(a)—Lambardar, whether “landlord'—Surrender to 
fractional co-sharer—-Contribution, whether can be 
allowed. 

Under s. 89 (1) of the O. P. Tenancy Act a sur- 
render has to be made to “landlord” as defined ins. 2 
(7) of the Met. Under s. 188 (2) (a) of the O. P. Land 
Revenue Act the lambardar is deemed tobe aland- 
lord within the meaning of the Tenancy Act and he 
is the proper person to whom the surrender is to be 
made and the fractional co-owners of the village have 
not the power to accept the surrender. 

A surrender of an occupancy field in favour of a 
fractional co-sharer is, therefore, a sale, registration of 
the deed purporting which is forbidden by the Tenancy 
Act. i 

The purchasing co-sharer in such a case as the 
above is not entitled to claim contribution towards the 
costs of acquisition of the occupancy field, the device 
in taking the surrender being clearly an evasion of 
provisions of the Tenancy Law and, therefore, not 
permissible. N Zincopav. KAUTIKABAT, A, I KR. 1996 
Nag. 310 j 106 


—— 8. 12— Registration Act (XVI of 1908), ss. 
17, 49—Unregistered lease of occupaney land— 
Admissibility in evidence. 

Obiter dictum.—Section 17 of the Registration Act 
which requires registration of leases of immoveable 
property for any term exceeding one year must be 
read as “subject to any other law for the time being 
in force”, for instance, s. 12 of the CO. P. Tenancy 
Act, which enjoins a registering officer not to ad- 
mit for registration a document purporting to trans- 
fer an occupancy holding in contravention of the pro- 
visions of the section 

A deed of lease of occupancy holding for more than 
a year is, therefore, not a document req@ired by 
8.17 of the Registration Act to be registered and is 
not affected by the provisions of s. 49 of that Act 
and is admissible to prove the lease. N FAKIRA v. 
RAMCHANDRA 633 
—— Sch. ||, Art. 1 (Suits)—Dispossessiff, from 
portion of holding —Suit for possession—-Limitation. 

Article 1 (Suits) of Sch. 14 to the C. P. Tenancy Act 
applies to an entirceas alsœto a portion of a holding 
and the period of limitation for a suit to recover pos- 
session of.a portion of a holding is two vears and not? 
twel®e years from the date of dispossessfn. N 
PARMANAND % Manno Rag, 22 N. L. 'R. 46; A. I. R. 1926 
Nag. 305° e eee r 110 


Qhit Fund. See Conrracs, 64, 
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City of Bombay Police Act (IV of 1902), s. 122. 
See Cr. P. C., 1898, s. 246 . 896 


CI*¥il procsdure—Abuse of process. See O. P.C., 

1908, s. 151 y 285 

Decree ayainst supposed heir—Supposed heir 

not ine possession of deceased's estate—Decree, 
whether 6 inding on veal heir. 

However bona fide the suit, a decree obtained against 
the supposed heir of a deceased person, not in posses- 
sion ofethe deceaged's estate, is not binding ~ on the 
real heir. . 

However honest or bona fide a person may be in 
bringing the suit against thesupposed heir, the danger 
of allowing it to bind the real heir lies in this con- 
sideration, namely, that, however false or unjust the 
guit may be, where the defendant is neither in pos- 
session nor gu heir, there is really no body interested 
in defending the suit. M ANGADI NALLAPPA v. NEELANA 
Goupa Kare Govp, (1926). M. W. N, 1745; 50 M. L J. 
442; A. I. R. 1926 Mad. 487 625 
—~-——. Order refusing to add party—Revision. See 

G. P. O., 1908, s. 115 932 
Witnesses—Witnesses not served for two 
hearings—Adjournment—Court, duty of. 

Where in spite of two successive adjournments none 
of the witnesses is served, but with regard to one 
the report isthat he is ill in hospital, the Court is 
bound to grant another adjournment for the attendance 
of the witness who is ill and is hound also to permit the 
party to produce any other witnesses on that day that 
he is able to produce. L MUHAMMAD IBRAHIM v, HARI 
CHAND 1024 


Civil Procedure Code (ActV of 1908),s. 

See O. P. O., 1908, O. XLI, rR. 11 

8. 9. See PUNJAB MUNIOIPAL Act, 1911,s. 152 

827 

s$. 9—Suit to establish claim to perform urus 

ana receive offerings at dargah, whether maintain- 
able. 

A suit to establish a claim to perform the urus 
ceremonies at a dargah and to receive and manage the 
offerings made at the dargah isa suit of a civil nature 
and is maintainable. B KasaukHaN AHMEDKHAN v. 
Kast Isus KasrSxasuntn, 23 Bom. L. R. 60; A. L R. 
1926 Bom. 161; 50B 148 127 
— 5, 11—Co-deyendants, res judicata between- 

Finding, unnecessary, whether operates as res 

judicata—Benami transaction 

In order to make a finding in a prior suit res 
judicata between co-defendants it is essential (1) that 
there should be a conflict of interest between the co- 
defendants; (2) that it should be necessary to ad- 
judicate on that conflict in order to give appropriate 
relief to the plaintiff, (3) that the judgment should, in 
fact, determ@e the rights and liahilitivs of the de- 
fenddntg in that proceeding. A finding which is not 
necessary for the decision of 2 suit cannot operate as 
res judicata between parties wo are co-defendants in 
the suit. 

In a suit for redemption, a person who claimed to 
be a p®rchaser from the mortgagee was also implead- 
ed aĝa defendant along with the mortgagee. The 
latter pleaded that the transfer to the purchaser 
was benami, whereas the purchaser alleged that the 
transaction was a bona fide one. The Court held that 

e the transfer was a bona fide one but that the purchaser 
had mptice of the mortgage and allowed redemtion. 
In a subsequent suit between the mortgagec and the 
purchaser : TA ” 

Held, that the finding as te fhe title of the purchaser 
arrived at in the previougesuit being unnecessary gor 

e 





2 (2). 
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Civil Procedure Code—1908— contd. . 
the decision of that suit did fot operate as res judmata 
between the parties to the subsequent suit. R Ma 
Mo v. Ma Ser, 4 Bur. L.. 250; A. I. R. 1296 Raog AÉ 
--——-— $. 11—Rival pre-emptors, suits by—Un- 

successful pre-emptor appealing only against dis- 
z missal of his suit—No appeal against decree of, 

rival pre-emptor- --Res judicata. es 

An appeal by an unsuccessful pre-emptor is barred 
by the rule of res judicata where he appeals only from 
the dismissal of his own suit and not from the decree 
of his successful rival pre-emptor. L SULEMAN v. 
PARTAP, 8 L. L. J. 136 1014 
——— 8. 21,0. VII, r, 10—Jurisdiction, objection 

to--Plea raised in Appellate Court--Dismissal of 

suit for want of jurisdiction—Proper procedure. 

An Appellate Court is precluded by s. 21 of the 
C. P.C. from hearing an objection raised for the 
first time to the jurisdiction of the Trial Court. 

An Appellate Court cannot dismiss a suit if the 
Trial Court had no jurisdiction to try it, the proper 
course being to order under r. 10 of O. VII of the G. 
P. C. thatthe plaint should be returned for presenta- 
tion to the proper Court. N Narayan Dix v. MAHESH 
SINGH, A. I. R. 1926 Nag. 313 103 


s. 35—Costs— Second appeal. 

A pure question of costs being entirely in the dis- 
cretion of a Court is not a question of law on which 
a second appeal would lie. A Damopar Das v MUHAM- 
MAD ISMAIL 1008 

S. 47—Decree against minor without guar- 
dian on record—Obdjection of decree being nullity, 
whether can be raised in execution—Voidable and 
void decrees, distinction between. 

The principle that an Execution Court is bound to 
execute the decree as it stands and is not entitled to 
go behind the decree questioning its validity is appli- 
cable only to voidable decregs and not to decrees which 
are absolutely void an@ might be disregarded altoge- 
ther without any proceeding to set them aside, 

A decree against a minor without any guardian on 
record to represent him is veid and itis, therefore, 
competent to the minor in proceedings in extcution 
of such a decree to raise the question under s. 47, O. 
P. G.,that the decree is a nullity and not binding on 
him. M ARUNACHALAM CHETTY v. ABDUL Scpan, (1926) 
M. W. N. 129; 23 L. W. 311; 50 M. L. J. 232; A. IR. 
1926 Mad. 429 356 


47—Execution proceedings—Dispute 
between assignee of decree andcharge holder— 

Order, whether appealable. 

In proceedings relating to execution of a decree, an 
order of Court in respect of a dispute over the amount 
realised in execution between an assignee from the 
decree-holder and a person who held a charge over 
the decree, and in which the judgment-debtor had no 
interest, is one between persons occupying substanti- 
ally the position of decree-holders and is, therefore, 
not appealable under s. 47, C. P. CO. M RAMAN UHETTTAR 
V. CHOKKALINGA CHETTIAR 649 

s. 47, Explanation—Parties to suit— 

Eixonerated party. 

The mere fact that the name of a party to a suit who 
is exoneraté is nog formally removed from the record 
purstiant to the order exonerating him would noteaffect 
the question as to whether he remains a party. ` 

B brought a suit for fecovery of. money against M 
on the basis of a mortgage., U andeS put in an appli- 
cation to be impleaded parties claiming the mortgaged 
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property to he theirs. ey were made parties but 
the @laint was not amendéd so as to claim any relief 
as regards them. On the next hearing B gave up 
his lien on thé-property and U and S stated that they 
did not wish to defend the suit. The Court ordered 
the discharge of U and S and passed a simple money- 
decree against M, In execution of the decree B 
attached the same property but the attachment wag 
removetl on the objection of U and S,and B filed a 
suit for declaration that the property in suit was liable 
to attachment and sale in execution of his decree: 
Held, that the suit for declaration was conipetent 
as U and S were not defendants against whom a suit 
had been dismissed within the meaning of Explanation 
to s.47,C.P.C. L Baw Narav. Uaaar Sar, A. 1, 
R. 1926 Lah. 202 921 


S.47—Order setting aside an auction sale, 
whether decree—Second appeal, whether lies. 

_ A decision that an auction-sale must be set aside 
inasmuch as the property sold was not saleable has 
the force of a decree under s. 47 of the O. P. O., inas- 
much as it finally decides a question of right between 
the parties to the suit and a second appeal is, there- 
fore, competent in such a case. Pat Amrit Lat SEAL 
v, JAGAT OHANDRA THAKUR, 4 Pat. 696; A. I.R. 1926 
Pat. 202 935 


S. 47—Questions determinable by Execution 

Court determined by another Court—Procedure. 
The questions whether a certain party is bound by a 
decree and whether a previous execution application 
was void and unlawful are, under s. 47, C. P. C., to be 
determined by the Execution Court. But if they are 
decided by another Court in a separate suit, the 
decision of the latter Court will not be rejected by the 
former Court. O Ram Sucuir v Karka Perasan, 3 0. 
W, N. 233; A. I.R 1926 Oudh 239 951 


s. 47—<'Represegiative,” meaning of—Dis- 
missal oy claim by purchases from judgment-debtor 
of property attached —Appeal. 

The expression ‘representative’ in s. 47, C.P. ©., 
has a more extended mganing than “legal representa- 
tive” and includes also a “representative-in-interest.” 

A purchaser of the rights of the judgment-debtor 
in the property under attachment is a representative 
of the judgment-debtor and an order dismissing his 
claim to the said property is appealable as one passed 
under s, 47, O. P. CO. LIspar Das v. Parma NAND 
544; A. I. R. 1926 Lah, 134 
—— S, 47 (2)— Decree against minor—Applica- 

tion for execution, whether can be treated as suit. 

An ex parte decree passed against a minor who was 
wrongly treated as major can be set aside by the 
Execution Court which is competent to treat, on pay- 
ment of full Court-fees, the minor's application to set 
aside the decree, as a declaratory suit. This power 
vests in the Appellate Court as well. A DAULAT SINGH 
v., RAJA Ramat, 24 A. L. J. 379 376 
————— S. 47 (2)—Execution of decree—Nullity of 

decree, plea of, whether can be entertained—Remedy. 
_ itis not permissible for an Execution Court to go 
into the question of the validity of the decree in 
execution proceedings, The only remedy ofa judgment- 
debtor who sets up the plea that the decr¢e is a nullity 
is to bring a separate suit to obin a declaragion to 
that‘effect. O Suras Din v. KHUSHAL GROSH 2 
S, 47, O. XXI, r. 92 (3)—Auction-purchase 

by decree-holder of property of judgment-debtor 
confirmed—Suit® by comjudgment-debtor impugning 
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sale, whether barred*Suit, whether may be treated 

as application under s. 47. ` A 

Where a decree-holder witir the permission of the 
Executing Court purchases at afi auction-sale property 
of one of the judgment-debtors a suit by a co-jadgment- 
d&btor claiming title in the property is barfed by the 
provisions of s. 47, C. P. C. 

Apart from fhe provisions of #47, C. P. C., where 
an execution sale has been confirmed and has hecome 
PEA auch a suit is barred under @. XXI, r. 92 (3), 

. P.O. 

Where such a suit has been filed in a Court other 
than the Executing Court, the plaint cannot be allowed 
to be treated as an application under s. 47,C.P.C. L 
Nanp KISHORE v. SULTAN Sincu,7L. 3; A. I. R,1926 
Lah. 165 6 1007" 


ss. 64, 73—Rateable distribution—Attached 
property, transfer of, effect of—Competition between 
creditors and transferee. ~ 

The only persons entitled to a rateable distribution 
under s. 73, O. P. C., are persons who have not only 
obtained orders of attachment from another Court, bug 
who have got their decrees transferred to the Coure 
having theeeustody of the attached property and hav 
actually applied for execution of their decrees in the 
form prescribed under O. XXI, r. 11, ©. P. O., before 
the assets are realized out of such attached property 
in execution of a decree of that Court. 

It is only when a property is sold in executio® of 
the decree of a creditor who has attached it prior to its 
transfer that the transfer would be void not onl 
against his claim but against all claims of creditor’, 
who apply for attachment or rateable distribution 
before the sale. 

The object of explanation tos. 640f the C. P. O. is 
to secure to the prior attaching creditor full decretal 
debt before the private transferee can claim any 
interest in the attached property or its sale-proceeds. 

When the alienee fails to discharge the claim of the 
prior attaching creditor and permits him to proceed 
to sale of such property, he must necessarily be post- 
poned till the claim of all the creditors who are by 
virtue of s. 73, CO. P C., entitled to’ share rateably with 
the prior attaching creditor are satisfied and he cannot 
be paid in full unless all the others are likewise paid 
in full. S RAMPARTAB PANALAL V. NEWANDRAM T'OLARAM 
366 





~— S, 68, application of. 

Section 68, C. P. C., does not apply ifthe sale of 
land is forbidden by law. A Janar LAL v. Mata BADAL 
Sınan, 24 A. L. J. 397 1020 


——— 5, 73-—Rateable distribution—Decree-holder 
having decree against one judgment-deyor—Rateable 
distribution with decree-holder having decrge against 
several judgment-debtors. 

A. decree-holder who bas a decree against one judg- 
ment-debtor can, as against a decree-holder who has 
a decree against several judgment-delstors including 
the one against whom the former holds agdecree 
claim rateable distribution in such of the assets held 
by the Court as can Le found to belong to the share 
of the judgment-cehtor wlfo_is common in both the 
decrees. B Husserxsanen  Haiparsanre v Bang 
Duonppey KULKARNI, 28 Bem. L. R. 78; A. L R. 1996 
Bons, 150 > 222 
$73, O. XXi, T. 43—Money paid into Court 


to raise attachment -gigsets held by Court—Rateabdle 
A distribution. ii 
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Moneys paid into Court with” the object of raising 
& sébsisting attachment on property under O. XXI, 
r. 43, O. P. C., are assets held by the Court liable to 
be distributed rateably under s. 73 of the Code. B 
Ip JI Mawigi v, Cooverst Nowrogt Gamanta, 28 Bom. 


L, R. 237; A. L R. 1926 Bom. 242 852 
of 


ss. 92, 100,°115—Endowment—Scheme 

management-—District Judge authorised to nominate 

trustets—Trustee, nomination of—Appeal—Revision. 

Where under a scheme of management relating to 
an endowment,a District Judge is authorised asa 
persona designata to nominate trustees, an order of 
the District Judge nominating a trustee is not open 
either to appeal or to revision. B LAMBODAR DHOND- 
peo v. DHARANIDHAR Gangsn Deo, 28 Bom. L. R. 64: A. 
I. R. 1926 Bom. 167 195 





S. 98—Letters Patent (Lah.), cls. 10, 26— > 


Appeal from Subordinate Court—Difference of 

opinion— Procedure—Letters Patent Appeal, scope 

of— Plea not raised in long series of cases, effect of. 

Where the Judges of a Division Bench of the High 
Court hearing an appeal from a Subordinate Court 
are equally divided in opinion on the merits ef the case 
and deliver dissentient judgments, but agree as to the 
result which should flow from their disagreement and 
the appeal is disposed of accordingly, an appeal under 
cl. 10 of the Letters Patent is competent from their 
judgment. 

In such a case an appeal lies from the whole of the 
judgment and is not restricted to the point or points 
on which the Judges composing the Division Court 
have differed. 

Where an appeal is heard by a Bench of the High 
Court composed of two Judges who differ in opinion, 
the decision of the appeal is regulated by s. 98 of the 
C. P. O., if the appeal is froma Subordinate Court 
under the C. P. O. or any.local or special Statute, and 
in all other cases the decision is governed by cl. 26 
of the Letters Patent. In the former case the decree 
appealed from must be confirmed unless the difference 
is upon a question of law, and in that case the Judges 
have the discretion to refer that question to one or 
more of the other Judges of the Court. 

The principle adopted by the Legislature in s. 98 of 
the C. P. O. is that the decree of the Subordinate 
Court must be confirmed unless the majority of the 
Judges composing the Appellate Bench concur in 
varying or reversing such decree. In other words, 
the confirmation of the decree appealed from is the 
rule and its modification or reversal is only an excep- 
tion. To satisfy the requirements of the exception, the 
majority of the Judges constituting the Division 
Bench must cogcur in the entire judgment which sesks 
to vary. oy reverse the decree of the Subordinate 
Court. A? judgment cannot be dissected into two 
portions, one portion to be treated as a judgment con- 
curred in by the Judges of the Appellate Court, and 
the other embodying their dissentient opinions, The 
sub-sectign contemplates that the whole of the judg- 
ment yarying or reversing the decree appealed from 
should be accepted by the Judges composing the 
Division Bench, and, if thfre is no such judgment, 
the rane does not apply and the general rule must 

revail. 

The Judges composing a Division Court hearing an 
appeal Irom a Subordinate Court differed_in opinion 
on the merits of the case, the opinion of” the Senior” 
Judge being that fhe appeal eugħt to be accepted and 
that of the Junior Judge bejng that it ought to be 
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dismissed, but they agreed that the re8ult of thgir 
difference of opinion should be regulated by the pro- 
visions of cl. 26 of the Betters Patent and that the 
opinion of the Senior Judge ought to prevail. The 
appeal was accordingly accepted. On appeal under 
cl. 10 of the Letters Patent : 

Held, (1) that the procedure to be adopted in sucha 
case was that prescribed in s. 98 of the O. P.O., aud not 
that prescribed in cl. 26 of the Letters Patent ; 

(2) that the judgment appealed against must be set 
aside and the case should be remitted to the Division 
Court for decision in accordance with law. 

When a long series of cases extending over a long 
period of time when parties -were represented by 
eminent Counsel are decided in a way where if a plea 
which was evident had been taken and upheld, the 
decision would have been the other way, there arises 
an irresistible conclusion that the plea was not taken 
because it was felt to be bad. L PUNJAB AKHBARAT 
AND Press Co. v. Oainviz, 8 L. L. J. 18; A. I. R. 1926 
Lah. 65; 2 L. C. 210; 7 L. 179 344 


S. 99—Decree without hearing arguments— 

Irregularity, whether curable. 

A decree passed without hearing arguments cannot 
be reversed on that score, when the irregularity did 
not affect the merits of the case or the jurisdiction of 
the Court. O Sriraw v. JAGAT Narain 291 
———— 88. 99, 115—Acceptance of appeal on tegh- 
nical point—Material irregularity—Revision—Juris- 

diction of “the Court," meaning of. 

Where an Appellate Gourt does not pay heed to the 
provisions of s.99 of the C. P.C., and acceptis an 
appeal ona pure technicality not affecting the merits 
of the case or the jurisdiction of the Court, it acts 
with irregularity in the exercise of its jurisdiction, 
and its decision must be set aside in revision. j 

By “jurisdiction of the Court,” in s. 99, O. P. O., is 
meant the jurisdiction of the Trial Qourt. L Dunr 
OHAND v. Ram DEAN è ' 938 


— S. 100-—-Second appeal—Inam registers, title- 
deeds and statements, misconstruction of—Grounds 
for interference. . . 
Misconstruction of an important document “is a 

ground for interference by the High Court. 

Inam registers, title-deeds and statements before ` 
the Inam Commissioner though not themselves the 
original inam grants still contain the terms thereof 
and in the absence of the original grants- constitute 
the foundation of the inamdar’s title and a miscon- 
struction of such documents is, therefore, a ground 


upon which the High Court will interfere in second 
a 





ppeal. 

The High Court will interfere in second appeal 
where the lower Courts have misread evidence or 
overlooked important evidence or relied for their con- 
clusion upon inadmissible evidence, or where they | 
have misdirected themselves as to any questions of im- 
portance or where they have relied upon personal 
knowledge or where they have taken a wrong view as 
to the onus of proof, or decided points not raised by 
the parties, or where they have misconstrued im- 
portant documents. M VuLAYUDU GURUKAL V. ANNAM- 
MAL 307 
—- S. WO3—Finding of fact—High Court, 

power of. . 

Under s. 103 of the C. P. O. a High Court can give 
a finding of fact only whare none has been given in 
the lower Appellate Court, but wheye* one has been 
given, but iş found to be illegal, the only course open 
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under the section is to remand the case fora fresh 
decision. N MANBODH v. HIRASAI 650 

- S. 104-—Arbitration®n suit— Court refusing 

to aloe costs—Modification of award—Secend ap- 

peal, 

Where in the case of a suit referred to arbitration, 
the Court refuses *to allow costs as awarded’ by the 
arbitrator, the order is one modifying the award within 
s 104 (c), O. P. C, and no second appeal lies against 
the said order. O Mant Lat v. Sassan HUSAIN, 13 O. 
L. J. 144 272 


s. 104 (1) (f)—Arbitration without interven- 
tion of Court—Order filing award—Decree on basis 
of award—Appeal, whether lies. 

The right given by s.104 of the ©. P. O. to appeal 
against an order directing the filing of an award made 
by an arbitrator without the intervention of the Court 
is not lost as soon as the decreeis drawn up in aec- 
cordance with the judgment pronounced on the basis 
of the award. The order does not merge in the decree. 
Pat MUHAMMAD KHALIL v. ABDUL RAHIM, 4 Pat. 670; 





A. I. R. 1925 Pat. 810 261 
- s. 115. 
See Catourta Rent Aor, 1920, s, 15 56 
See O. P. C., 1908, s. 99 938 
See C. P. C., 1998, s. 151 285 





s. 115. 


The High Court will not interfere in revision where - 


the effect of such interference would be to perpetuate 
an injustice for the sake of a technicality of pro- 


cedure. Pat Rast Gonam Sanu V. CHINTAMAN SINGH, 
(1926) Pat. 49; 7 P. L. T. 313; A. I. R. 1926 Pat. 218; 
5 Pat. 361 : 939 


-———— S, 115—Government of India Act, 1915 (5 & 
6 Geo. V, c. GI), s. 107—Order refusing to add party 
—Revision—Interference by High Court. 

The refusal ofa Trial Qourt to add a party is not 
open to revision under s. 115 ®f the O. P. O. Where, 
however, such refusal amounts to a denial of the right 
of fair trial, the Court might possibly revise the 
order under s. 107 of he Government of India Act. 
Pat Kavi Rar v. Tursi Rar, 4 Pat. 723; A. L R. 1926 
Pat. 207 ` 932 
- ~ 5, 115— Punjab Courts Act (VI of 1918), s. 

L4—Wrong decision on limitation—Interference in 

revision, 

A wrong decision by a lower Appellate Court ona 
point of limitation is not an illegality or material 
irregularity justifying interference in revision. L 
Harpwari MAL v. CHIRANJI LAL ` 855 

8. 115— Revision—Justice of case. 

Interference by a High Court under the provisions 
of s. 115 of the C. P. O. is only discretionary and that 
such interference is to a large exten} influenced by the 
justice of the case. O Yusny KHAN v. Rryasr ALI 3 
O. W. N. 279; 13 O. L. J. 224; A. I. R. 1926 ee ae 
interference in— Other 





8,. 115—Rezxision, 
remedy open. 

The High Court will decline to interfere in revision 
if another remedy, e. g., by way of regular suit is open 
to.the petitioner. L Barra MAL v, AGHA Din eee 

>. 
—=— S. 115, O. XLVI, r. 10-Review of judgment 

—-Copy of decree not filed—Court-fee, deficiency in 

—Rewision, 


7 e 
The High Coty will not, in revision, treat an order 


granting a review of judgment as a nullity merely on 
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. the ground that the application for review was pt 
. accompanied by a ‘copy of the decree and that sufficient 


Court-fee was not paid upon it. e A SALIMAN v. ABDUL 

Aziz, L. R. 6 A. 424 Civ; A. I. R. 1925 All. %77 996 

— 8.141. See O. P. C., 1908, O. IXer.9 94 

S. 144—Privy Council, reversal of decree by 

—<pplication of section—Interest to be allowed in 
restitution. : 

Section 144, O. P. C., is very comprehensive ‘and is 
applicable to a case in Which a decree ‘has been 
reversed by the Privy Council. 4 

Where there has been a reversal of a decree in the 
Privy Council, interest should be allowed on the money 
which had to be paid back in consequence of that 
reversal. L Hanuman Parsuap v. THE NATIONAL Banke 
or INDIA, LD., 7 L. 232 s 954 


S. 146, scope of—Purchaser of portion of 
subject-matter of suit—Hight lo continue appeal filed 
by vendor. 

A person who claims an interest ina portion of 











. the subject-matter of a suit is entitled to continue an 


appeal filed by his vendor. 

Section 146, ©. P. C., applies not only to the filing 
of afresh®suit or afresh appeal but also to the 
continuing of a suit or appeal pending. 

Under that section, a person who is entitled to make 
an application or file an appeal which could have 
been made or filed by another, under whom he claims, 
but which has not been made or filed, is also entitled 
to continue an application or appeal which has been 
made by such person when that application or appeal 
is not properly prosecuted or when such person dies 
before the application or appeal is disposed of. M 
RADHAKRISHNA Aryar v. Srinivasa Aryar, 23 L. W. 
379; (1926) M. W. N. 287; A. I. R. 1926 Mad. 573 831 


ss, 148,149, O. XVII, r. 1—Deficit Court- 
fees, payment of—Extension of time~-Power of 
Court. ea? 

A Court has power under ss. 148 and 149 and O. 
XVII, r. 1, C. P. C., to grant an extension of the time 
originally granted for the payment of deficit Court- 
fees, N NANDKISHORE v. JEONATH, A. I. R. 1926. Nag. 
312 oe 64 
s. 151--Abuse of process—Multipliciiy of 
proceedings—Inherent powers—Proceedings before 

Subordinate Court— Refusal to stay—Revision: 

Section 151 of the C. P. C. gives.no powers what- - 
ever. It merely saves such inherent powers as the 
Court may already have from being limited or other- 
wise affected by the Code. . 

An abuse of the process ofthe Court includes the 
idle multiplicity of proceedings. 4 

Courts have inherent jurisdiction to @0 beyond the 
law of procedure in the ends of justice. -, °$ ‘ 

The High Court cannot interfere on the revisional 
side under s. 115, C. P. C., with an order of a Subordi- 
nate Court refusing to stay proceedings pending before 
it. ` : 

But where that order would result in an@inneces- 
sary multiplicity of proceedings in the same fratter, 
the High Court has inherent powers, although there 
is no statutory prqvision, 40 interfere, in the interests 
of justice, to prevent abuse of the process of the 
Court. . .. 

The duty ofa Subordinate Court and the dety of a 
Superior Cgurt to do justice is one and indivisible and 
the Courtss cannot We diforced from each other. 
Therefore, in cases Whêre a Subordinate Court can 
exercise its inherent powers in reference to an order 

. . 
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of its awn, its Superior Cour can as well exercise 
such powers with respect, to that order, if the inferior 
Court refuses to do so., A Harnanp DAL v. CHatur- 
BHUJ, 24 A. L. J. 875; A. I. R. 1926 All. 212 285 
m SA51 — Inherent power of Court. 


Per Jwala Prasad, J—A Court has inherent power" 


to set aside an order passed without jurisdiction and 
to treat it as null and void. Pat Ram Goras Sano v. 
CHINTAMAN SiNnGH, (1926) Pat. 49; 7P. LOT. 313; A. 1. 
R. 1926 Pat. 218; 5 Pat. 361 » 939 
ee SS. 151, 153—Inherent powers of Court— 

Compromise decree, setting aside of. 

A Court is competent to set aside a compromise 
decree even otherwise thanin a regular suit where 
the c@mpromise was filed bya person having no 
authority to make or present it. O DEYENDRA Nate 
Sarkar v. Ram RAOHPAL SINGH, 30. W. N. 277; A L 
R. 1926 Oudh 315 392 


O. l, r.1—Parties—Same person whether can 
be plaintiff and defendant in different capacities. 
In certain circumstances it is possible for thé same 

person to be the plaintiif and also defendant even 
in actions where it is not possible that all the ques- 
tions arising between the plaintifi-defendane and his 
brother defendants should be adjudicated. For instanco, 
where one of the trustees of an insolvent gets in sums 
due to the estate of the insolvent and credits them in 
his own name in a firm of which he isa member, he 
can join the other trustees-in a suit to recover the 
sums from the firm. $S JIVRAJ LAKHAMAL v. DINANATH 
& Co., A. I. R. 1926 Sind 4 214 


O. |, r. 2—Relinguishment of claim—Same 

cause of action. f 

Where a person alleges that his opponent, a widow, 
whose name had been entered in the revenue papers 
in respect of certain properties merely by way of con- 
solation, had begun to set up title as maintenance- 
holder (guzaradar), but thatshe had as a matter of 
fact no title to the properties, which had always re- 
mained in plaintiff's possession, the cause of action 
as regarda all the properties is the same within O. H, 
r. 2,0. P. C., notwithstanding that mutation of names 
had not been effected in favour of the widow in respect 
of all the properties at one and the same time and 
by virtue of the same statement having been made in 
the Revenue Court. O Hem Sinau v. Prac Koar 

269 
O. 1, r. 2 (2)—Intentional relinquishment 
of portion of claim. 

A plaintiff who was not aware at the date of the 
institution of his suit of the nature and the extent 
of his rights in certain properties and, therefore, 
urged in the glaint that he would pay additional 
Court-fee jf if was found that he was entitled to 
these prop€rties, cannot be said to have omitted or 
intentionally relinquished to suegin respect of these 
properties within the meaning of O. IL r. 2,0. P.O. 
M VASUDEVAN V. ARUNACHALA Ayyar, (1926) M. W.N. 
94; 23 LW. 415 1 
en, Y Vi, r. 2—Pleadings of facts and law— 

Duties of parties and Court. 

yr. 2of O. VI ofthe eC. P.O the parties are 
forbidden to state more thaff facts 4n their pleadings 
and though Counsel can and do help in finding out 
the law applicable to those facts and presenting it to 
the Court’, it still remains the duty of the Court aldne 
to discover and apply the law applicable tothe facts 
found proved. N Narayan Dgn o. Manesh SINGH, A. 
1. R. 1926 Nag. 318 103 
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——-— O.VI,n17. See 0, 
~ O. VI, r. 17—Amendment changing charader 
` of suit, whether allowedg-Defendant's right to object. 

An amendment of a plaint which echanges the 
character"of the suit cannot be allowed. 





A defendant by accepting costs-granted for adjourn- ` 


ment to the plaintiff for amendment, is not debarred 
frdin showing that the amendment effected has chang- 
ed the character of the suit and is not allowable. .L 
CHANDRAS Dat v. Guuras MUHAMMAD 871 
O. VI, r. 17, s. 115—Amendment introducing 

new plaintiffs—Revision. ` 
An order allowing an amendment the effect of which 
is to introduce a new set of plaintiffs with a different 
cause of action is without jurisdiction and is liable to 
be set aside in revision. M SAMANADIER v. Kapataur 
VILLAGE COMMITTEE, 23 L W. 377; (1926) M. W. N. 
288; A.I R. 1926 Maa. 577 305 


-----—- O. VI, r, 17—Reframing of suits, whether 
permissible. À 
There is no law that prohibits the reframing of a 
suit absolutely. N Narayan Din v. MAHESH SINGH, A. 
I. R. 1926 Nag. 313 103 


—~—-—— 0. VII, r. 1—Plaint, defective—-Relief, proper, 
oe asked for—Real controversy known to parties— 

Pifect. ; f 
Where a plaint is defective in that the plaintiff has 
failed to claim the relief in the proper form but the 
real point in controversy is known to the parties and 
is covered by an issue, and the Court is in pos- 
session of the necessary facts, the plaintiff is still 
entitled to the proper relief. The essential point 
in cases like this isthat the defendafit shall not be 
taken by surprise and that he must know what he 
has to prove and what he has to meet. If this con- 
dition is fulfilled, it is necessary to look tothe real 
facts and to give relief to the injured party, L 
Sunver Das-Vir BHAN v. Jassa SINGH-#IWAN SINGH, 8 
L. L. J. 166 . 928 
O. Vil, r. 10. See O. P. C., 1908, s. 21, 103 


0. IX, r. 9—Dismissal for default—Plaint- 
iff's husband present with wfinesses—Restorttion— 
Sufficient cause. 





Plaintiff's husband was conducting a suit on her’ 


behalf. On the date of hearing he was present in 
Court with her witnesses and when the case was 
called he went to bring her Vakil who was engaged 
in another Court, but meanwhile the suit was dis- 
missed in default : : 

Held, that there was sufficient cause for non-ap- 
pearance and the suit ought to be restored. M Var~ 
LIAMMAI AMMAL V. MALAIAMMAI AMAAL,.23 L. W. 430 

211 

——— 0. IK, r. 9, 88. 115, 141—Dismissal of suit 
in default—Appbication to re-open suit, dismissal 
of, in default—Revision— Review—Inherent powers 
of Court. een erst 

Prima facie an application to set aside an ex parte 
order dismissing a suit is a proceeding, and an order, 
dismissing it for-default is part of a proceeding within 
the meaning of s. 141, ©. P. C., and the procedure 
prescribed for suits is applicahle thereto. 

Therefore, ap application under O. IX, r. 9, O. P. C., 
lies to ft aside an oniler made under the same Rule 
and Order dismissing an application to re-open a stit. 

Even assuming that an application under O. IX, r. 9, 
C. P. C., to set aside a prefious order under thé same 
Order and Rule would not lie, theeCourt is stil] 


P. C., 1908.8, 115 308° 


4 
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entgtled to deal with it san application for review, 


and if the provisions of O.XLVII cannot be appli-. 


ed, the Court can ultimately®fall back upon its inher- 
ent powers in the interests of justice to set aside its 
own ex parte order, R 8. A. Menon v. J. F. LAFON, 3 
R. 534; A. I. R.1926 Rang. 74 94 
a O. JX, 1? 13. See C. P. O., 1908, O. SAED 

R. de 


——— O. XII, rr. 1, 2—Madras Civil Rules of 
Practice, rr. 08, 64—"“First hearing”, meaning of— 
Production of documents, time for. 

“First hearing’ in O. XHI, r,1, O. P. ©., means 
framing of issues, and documents can be produced 
after that date only on good cause being shown under 
O. XIII, r. 2. 

Under O. KIH, r. 2, C. P. C., the Court of Trial is 
the judge of the fact whether the cause shown is 
good and there is no ground for revision to the High 
Jourt after a finding that the cause is bad. The 
aggrieved party must abide his remedy in appeal. 

Under rr. 63 and 64 of the Madras Civil Rules of 
Practice, ordinarily a Court should frame issues, and 
on that day ifany party wants the immediate dis- 
covery of a document it should be filed. Otherwise 
the Court should order a list to be filed and givea 
date for the production M CHIDAMBARAM COHETTIAR V 
PARVATHI Acur, #3 L, W. 69; (1926) M. W. N. 156; A. I. 
R. 1926 Mad. 347 16 
————— Q, XVII, r. 1. See O. P. O., 1908, ss. 148, a 


———— 0. XVI, r. 1—Adjournment of case— 
Signatures of parties or Pleaders, whether must be 
obtained—Duty of Court. 

Where an adjournment of a suit is granted the 
signatures of the parties or their Pleaders should be 
taken on the order-sheet in token of the information 
of the order and the next date of hearing having been 
communicated go them. A statement in the order- 
sheet that the case is afjourged at the request of the 
Pleaders of the parties does not necessarily imply that 
they attually came to know of the next date fixed. 
Pat GAJADHAR PRASAD v MANULAL-JAGARNATH PRASAD, 
4 Pag. 440; A. I. R. 1995 Pat. 807 257 


———- 0. XX,r. 4. See PROVINCIAL SMALL Cause 
Courts Act, 1897, s. 25 632 

————- O, XXI, r. 2 (3)—Decree conditional on 
judgment-debtor committing defauli—Execution of 
decree—-Objection by judgment-debtor that there was 
no default, whether can be entertained. 

Plaintiff was given a decree for a certain sum against 
the defendant in case the defendant failed to put 
plaintiff in possession of certain land under certain 
terms. Plaintiff took out execution of the decree 
alleging that the defendant had failed to comply with 
the terms of the decree. Defendagt pleaded that he 
had complied with the terms of the decree by putting 
the plaintiff into possession of the land and that, 
therefore, the execution application was not com- 
petent : 

Held, that O, XXI, r.2 (3), CO. P. O., had no appli- 
cation to the case and that the defendant’s plea was 
hot-barred by the provisions of that rule. 
Sean v. BIHARI Lan, 8 L. L, J. 43 369 
————- O., XXI, r. 2 (3)—Hxecuttn of decree — 

Payment out of Court not cePtified, whetheæ can be 

recognised, : 

AnHxecution Court is precluded from entertaining 
a plea that tht gecree has been satisfied out of Court 
by a payment made eifher by the original judgment- 





GENERAL INDEX. 


L Watt. 


i 

.1067 4 

. 9 i ry 
Clvil Procedure Code—1908* contd.  ® 


debtor or by his legal representative pamada ae 
execution is beifig applied for, where the payment 
has not been duly certified. O JHALRI v. RAMA 
Brarosk Panvery, 3 O. W. N. 198 53 


. 

= O, XXI, r. 6 (b)- Execution of deeree—- 

Decree sent to another Court for execution—Certifi- 

cate, conteñts of—Construction of decree—Juris- 

diction of Execution Court, EA 

Even inthe case of an ex parte efecution it is the 
duty of the Court to see that the decree-holder does 
not realise more than what the decree allows him. 
Under cl. (b) of r. 6 of O. XXI of the O. P. O., where 
satisfaction of a decree has not been obtained by 
execution within the jurisdiction of the Court byewvhich 
it was passed and the decree is sent for execution tô 
another Court, the Court transferring the decree has 
not to state in the certificate which is to be sent to the 
Court to which the decree is transferred the amount 
due under the decree or the relief to which the decree- 
holder is entitled. The decree itself is the guide in 
these matters for the Executing Court and that Court 
is competent to construethe decreein such a case. 
That Court has to execute the decree itself and not the 
certificate€vhich is sent along with the decree by the 
Court which passed the decree. Pat GAJADHAR 
PRASAD v. MANULAL-J AGARNATH Prasap, 4 Pat.440; A. I, 
1. 1925 Pat. 807 257 


— O. XXI, r. 16—Mortgage-decree, whether 
decree for payment of money. : 

Where no personal decree has been passed, a mort- 
gage-decree is not a decree for the payment of money 
within the meaning of O. XXI, r. 16, Q. P. ©., so that 
one of two mortgugors who obtains a transfer of the 
mortgage-decree is not debarred from executing the 
decree. M CHIDAMBARA THEvaR V.. MUBBARAYAR, (1926) 
M. W. N. 224; 23 L. W. 515 58 


- ——— O, XXI, r. 17 (2). See LIMITATION Act, 1908, 


Scs. I, ArT. 152 369 
0O. XXI, r. 214. See C. P. C., 1908, O. XXI, 

R. 30 54 
——-—. O XXI, r. 24 (2). See Pena Cope, 1860, 

s. 186 , 146 
———— 0. XX!, rr. 30, 11,17, 21, s. 51—Execution 

of decree-- Arrest of judgment-debtor. 

It is optional with the decree-holder to seek execu 
tion of his decree either against the property or person. 
or both of the judgment-debtor and while the Court 
has discretion, which must be exercised in 8 judicial 
manner, to refuse simultaneous execution and to ask 
the creditor to avail himself of only one mode at one 
time, it is nowhere laid down that the execution 
against the person of the debtor shall pot ‘be allowed 
unless and until the decree-holder has’ exhausted his 
remedy against the property. L Harcopenn-Kisuan 
Cyanp v. HAKIM Siwga, 6 L. 548; A. I. R. 1926 Lah. 
110 











54 

O. XXI, r. 42, applicability of—Preliminary 
decree for partnership accounts. 
A Court is not competent to grant an Stachment 
under the provisions of O. XXI, r. 42, C. P. C., in the 
case ofa preliminary decree in a suit for taking 
partnership accouhts. S Mootto v. MAHOMED eer 
~ O. XXI, r. 43. See O. P. O., 1908, s. 73 832 

O. XXI, rr, 58, 63—Claim by thortgagee. 
decrea-Molder to release attached property—Dismissal 
of petition, cffees eof— Order merely notifying 
claim, effect of. % 
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‘ Ap order dismissing a claim petition on the ground 
that it was too late but notifying the claim to 
the bidders is in effectean order rejecting the claim 
to which the provisions of O. XXI, r. 63, O. P. O., will 


apply. . 


-If a person prefers.a claim under O. XXI, r. 58, o? 


P. C., objecting to theeattachment on the ground that 
the property is: not liable to attachment and an 
order is*-passed against him, unless he brings a suit 
within one year for a declatation that the property 
is not liable to attachment and succeeds, the order is 
conclusive against him. 

The fact that the claimant was a mortgagee who 


had obtained a decree on his mortgage, preliminary - 


ow finaf, on the date of the petition makes no difference 
and if his clamn petition*is dismissed and no suit is 
brought under r. 63, such mortgagee cannot after- 
wards set up a right as against the decree-holder who 
brings the property to sale or against the person who 
purchases the property in Court auction in execution 
of the decree in which ths mortgagee unsuccessfully 
intervened. M RAMALINGAYYA v. VELLURI NARAYANAPPA 

335 


————. 0. XXI, r. 63. See C. P. C., 1908, D. V,r. 1 
91 


O. XXI, r, 63—Suit for declaration, when 

lies. i 
‘A suit for declaration under O. XXI, r. 63, C. P. C., lies 
only when an attachment has been objected to and the 
objector’s claim has been either accepted or disallowed 

by the Execution Court. A suit for declaration by a 

decree-holder who himself withdraws the attachment 

is not contemplated by the rule. Nor can his suit 
be treated as one under any other provision of law 
- as the rule precludes all suits but one under the rule 
itself, L Muyuxa Rag v. RALLA Ram-Rao Man, 7 eee 

i 7 
— O. XXI, r. 63—Suit, notice of—Summons, 

service of —Summons addressed- to wrong name—-Ex 

parte decree— Execution, resistance to— Declaration 
that property is liable to attachment, suit for, 
whether maintainable. 

Ifa person named A is given a summons addressed 
to B he is ordinarily quite justified in refusing it and 
taking no notice of it. On the other hand if A has 
posed as B and had dealings with the plaintiff in that 
name, then there can be no doubt that he knows that 
the summons is intended for him and in those cir- 
cumstances the service of a summons in the name of 
B even though that is not his real name, is sufficient 
notice of the suit. 

Where a summons addressed toa defendant as B 
is taken to A who refuses to accept it and an ex parte 
decree is passal against B, and. the decree-holder 
attaches A's property on the ground that he and B are 
the same person, which attachment A gets set aside, 
a suit lies under Q. XXI, r: 63, C. Iè. C., at the instance 
of the decree-holder for a declaration that A was the 
judgment debtor in the previous suit and the property 
is liable tgattachment under the decree. RA. R.P. 
L. Freatev, Ma Gon, 3 R. 515; A. I. R. 1926 Rang. 73 





m O XXI, r. 89—Jgdgment-debtor and pur- 
chaser from him subsequent to auction sale—Right 
ip apply under O. XXI, r. 89. - fe 

- A judggnent-debtor is entitled to make an appji- 

cation under O. XXI, r.89, C. P. C., but not -a pur- 

chaser from the judgmenttdebter subsequght.to the 

sale. A FATIMA-ULẹHASNA v, Bareto Sanat, 24 A. L.J. 

69; A. T. R, 1926 All. 204; 48 å. 188 ` 24 

a : 
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. (V of 1920), s. 20—Adjudication proceedingS— 
Execution, sale—Integim Receiver—Sale, setting 
aside of. 


An interim Receiver appointed under s. 20 of the : 


Provincial Insolvency Act, after a sale of the property 
of. the judgment-debtor in execution ofa decree, is not 
entitled to maintain en application under O. KAI, r. 89, 
C. P. C., to set aside the sale, where he has not been 
given the power to protect the property. M RaMa- 
CHANDRA IYER V. Sankara IYER, 23 L. W. 145; (1926) M. 
W N. 159; 50 M. L. J. 239; A. 1 R. 1926 Mad. 357 271 
———. O XXI, rr. 89, 90—Application under r, 90 

made before conclusion of sale—Application under 

r. 69, whether barred. 

Jt is a condition precedent toan application to set 
aside a sale under r. 90, O. XXI, C. P. C.,,that the sale 
must have been concluded. Therefore if such an 
application is made before the conclusion of the sale, 
it does not barthe making of an application under 
r. 89. A BALDEO v. NABI AHMED Kuan 953 
0. XXI, r. 90, application to set aside sale— 

Irregularity— Substantial loss, absence of, effect of. 

A Court has no jurisdiction to set aside an auction- 
‘sale for an irregularity which has not caused any sub- 
stantial loss. Pat AMRIT LAL Swany JAGAT CHANDRA 
THAKUR, 4 Pat. 695; A. I. R. 1926 Pat 202 935 


e 
O. XXI, r. 90, scope of—Sale, how dealt with 

---Procedure—Irregular sale. ° 

Inan application under O. XXI, r.90, C. P. C. 
the entire sale has toke dealt with, except where 
properties are sold in lots, in which case the sale of 
each lot is a separate sale, though al] the properties 
are covered by one proclamation and one person may 
happen to be the purchaser of all the lots. 

: An application by a co-judgment-debtor to set aside 
a sale is maintainable where similar applications by 
other judgment-debtors hare’ proved , infructuous. 

The scope of O. XXI, x, 90,* C. P. C. is confined to 
material irregularity or “raud in publishing or con- 
ducting sale. Antecedent fraud or irregularitye does 
not come within the purview ofthe rule except for 
collateral purposes. A suppression of sale processes 
and other notices and a consequent inadequacy of 
price are quite enough to bring the case within the 
rule. © Kusus Kumari Lonn v. Kuriswar Barar 870 
—~——— 0. XXI, r. 92 (3). See ©. P. ©, 1908, s. 47 

i l 1007 
———- 0. XXII, r. 1—Death of partner suing on 
behalf of firm—Abatement of suit. 

No question of abatement of suit arises in case of 
the death of a partner suing on behalf ofa firm con- 
sisting of two or more partners. A Bansi Duar v. Det 
PRASAD 144 
— O. XXII, r. 1—Suit by creditors challenging 

gift by insolvent—Death of some creditors—Abate- 

ment. = 

In a suit by several creditors to avoid an alienation 
by an insolvent, the death of some ofthe creditors, 











whether joined as plaintiffs or defendants, does not - 


abate the suit as one of the creditors alone can maintain 
the suit on behalf of all. LSuxper SINGH v. RAM Naru, 
7L. 12; A. I. R. 1926 Lah. 167 ; 1013 
——— 0. I, rr. 4, (3) 11—Abatement—Necessity 
of fognal order—Sewing aside abatement, application 
for—Limitation, starting point of. __ s 
Abatement is an automatic proceeding. A suit or 
appeal abates automaticall¥ when no application is 
made within time to bring upon the® record the re- 


-O. XXI, r. 89—Previncial Insolvency Act 


d 


s 
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presentative ef a deceased party and it is not neces- 
sary that the Court should pass a formal order to that 


effect. Therefore, an applicafion for setting aside an- 
. abatement must be made within the period of sixty 
“days from the actual abatement and not from the 


passing of an order declaring the abatement. A 

Cuurya v. BANESHWAR, 24 A. L. J. 369; A. I. R.1926 

All. 217 e 343 

—— O. XXII, rr. 10, 11--One respondent dead 
before institution of appeal—Substitution of legal 
representatives. 


Order XXII, r. 11, ©. P. C., relates to an assignment, ” 


creation or devolution of any interest during the 
pendency of appeal. Therefore, where a respondent 
ad died before the institution of appeal, an applica- 
tion to treat other respondents as his legal representa- 
tives on the ground that the interest of the deceased 
had passed to them before the filing of appeal, is in- 
competent. L PARMAN Nanp v. Satie RAM 367 
——— 0O, XXII, r. 1— Application to withdraw 
suit with liberty to bring new one —Order granting 
withdrawal, construction of. 
Where an application is made by a plaintiff to with- 
draw from a suit with liberty to bringa fresh suit, 
on which an order is passed giving the permission to 


` withdraw from the suit although nothing is said in 


the order as tq the plaintiff's liberty to institute a 
fresh suit, the order should be construed as granting 
permission to file a fresh suit. Pat Kucpr Rai v. 
Lato Rat, 5 Pat. 23; A. I. R. 1926 Pat. 259 1001 


——— O. XXVI, r. 4 (1)—Application to examine 
witness by Convmission—Rejection. 

An application? to examine by Commission a witness 
said to be residing outside the jurisdiction of the 
Court, should not be rejected unless it is found as 
a fact that he is residing within the jurisdiction. M 
MAHALAKSHMI AMMAL V. VENKATA NAJOKER, 23 L.W. 
219; A. I. R 19% Mad. 345 446 
—-——— 0. KKXX- Firm, Wt against—Alternative 

deferce—Denial of partnership—Denial of liability 

of firm. 

Under O. XXX of the C.P. O. ina suit against a 
firm, defendant can take a defence in the alternative 
form to the effect that he isnot a partner in the firm 
sued and, alternatively, that, assuming that he is a 
partner, the firm itself is not liable. $ Cuorratan But- 
CHAND V. ALLIBHOY MAMOOJI 380 


—— 0. XXXII, r. 3—Appeal—Minor respondent 
—Guardian ad litem named after institution of 
appeal—Limitation. 

Though no proceedings against a minor who is im- 
pleaded as a defendant in a suit or is made a respond- 
ent in an appeal can be taken until his guardian for 
the suit or “appeal is appointed to represent him, the 
nomination of a guardian is not arf essential require- 
ment for the filing of a suit or the presentation of an 
appeal and the guardian can be nominated and ap- 


` pointed subsequently. 


An appeal in which a respondent isa minor should 
be deemed to have been filed not on the day on which 
the name of his guardian is entered in the memo. 
of appeal but on the original date of its presentation. 
L RaALLA SINGH v. Bisana, 8 L. L. J.384 A, I. R.1926 
Lah. 186 . e 355 
——+—— O. XXXII, r. 3—Guardian ad litem, irregu- 

larity in appointment of effect of. 

There is no authority for the proposition that in all 
circumstances ah irregudarity in the appointment’of 
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e : 
a guardian would vitiate tlie proceedings in the suit. 
L Cnet Ram v, Harr BAKHSH . 8 
-——- 0. XXXII, r. 3, O.IX, r. 13—Guarđian ad 
litem, appointment of—-Couft guardian, when to be 
appointed —Expenses, deposit of—Swit edecreed ex 
° parte against minor owing to negligenc® of Court 
guardian--Minor, whether should be required to 
deposit cost$ of plaintiff befbre suit is restored. 

It is not proper for a Cowrt to appoint acjerk of 
the Court as guardian ad.litem of a®minor defendant 
when a natural guardian or close relation of the minor 
without any interests adverse to the minor, is avail- 
able for appointment and while a petition to appoint 
such person ag guardian is actually pending. 

When a Court guardian is appointed, the Court 
may require the party at whose instance he is aj? 
pointed to deposit funds for his expenses in defend- 
ing the suit on behalf of the minor. 

When a suit is decreed against a minor in consequ- 
ence of the Court guardian's failure to defend it, it is 
not reasonable to require the minor or his next friend 
to deposit all the plaintifi’s costs up to date before 
making an order restoring the suit tothe file. M 
RaJaMANIKA CHETTY V. VENKATARAMANA Rao, (1926) M. 
W.N.8 6 84 
————— O. XXXII, r. 4—Suit by next friend of 

minor—Dismissal—Procedure. 

Where it appears clearly upon affidavit that a suit 
has been commenced by the next friend of a minor 
to promote his own views and not for the benefit of 
the infant, an order dismissing the suit may be made 
summarily and without an enquiry into the propriety 
ofthe suit. CG CHANDRA SEKHAR MULLIOK V. Gongs 
Ouanpra De, 30 COC. W. N. 327 904 


——— O, XXXIV, 1—Moritgage sxit— Joint family; 
other members of, not added as plaintiffs, effect of. 
Obiter dictum.—Unless there are very strong reasons 

for doing so, a mortgage suit will not be dismissed 

on the ground that the other members of the mort- 
gagee's joint family have not been joined along with 
him ‘as plaintiffs Pat Kari Rat v. Tursi Rar, 4 Pat. 

723; A I. R. 1926 Pat. 207 932 


—-—-—- 0. XXXIV, rr. 2 6—Costs, whether part of 
mortgage-decree or independent decree. : 
Costs awarded in a mortgage suit, whether during 

the pendency of the suit or at the conclusion of the 

trial, stand upon the same footing and follow the 
character of the amount decreed in the suit, and form 
part of the entire decretal amount to be realised from 
the mortgaged properties. They are not to be treated 
as independent claims by the mortgagee irrespective 
of the rights under the mortgage, and in order ‘to 
realise them, the decree-holder must proceed in the 
first instance, against the mortgaged property, before 
taking action under O. XXXIV, r. 6 against the judg- 
ment-debtor. © MAHARAJ BAHADUR SINGH v. BASIRUDDIN 


` AHAMMAD, 41 C. L. J. 607; A. 1. R. 1925 Cal. 1135 364 


O. XXXIV, rr, 5, 6—Mortgage, suit on— 
Preliminary and final decrees—Personal „liability 
of mortgagor—Preliminary decree, whethe® capable 
of execution. 

Under the C. P. O., m the case of a mortgage, 
preliminary decreé is passêd under r.4 of O. XXXIV. 
If the mortgagor-defendant ‘does not pay into Court 
thegamount mentioned in the preliminary decree witH- 
in the time fixed in the decree, a final decree¥or sale 
has to be passed under. 5,and if the proceeds of the 


“gale of the fhortgagedqroperty'are_ not sufficient to 


gover the decree amount, a personal decree for ‘the 
2 
° . 
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balance has to be passed under r. 6. Itis the decree 
thet ibepassed under r. 6 that is egecutable against 


the mortgagor personally. In tho absence of a decree . 


under r.6 the mortgagee is not entitled to proceed 
against tke property of the mortgagor other than that 
covered by the mortgage. . 
A preliminary decree is not capable of execution, 
and it is only a tlecree absolute. under r. 5 of 
O. XXXIV, C. P. O., that can be exccuted. Therefore, 
a direction in the preliminary decree for payment of 
the mortgage amount cannot be taken to give a 
personal remedy against the mortgagor. 
Till the mortgaged properties are sold it is not 
possible to say whether the sale-proceeds would be 
suffigient to pay off the decree amount. It is only 
“when the sale-proceeds,are not sufficient to cover the 
whole of thé decree amount that the personal liability 
to pay the balance arises. M BuLKRE BER v. MUHAM- 
map Usmar, (1926) M. W. N. 143; 50 M. L. J. 39; A. I. 
R. 1926 Mad. 415 99 


-—~ 0. XXXIV, rr. 6, 10—Mortgage, suit on— 
Decree for sale—Appeal, unsuccessful, by mortgagor 
-~Costs, whether recoverable personally—Appeal 
against preliminary decree— Decree gbsolute for 
sale. 
In a suit for sale on a mortgage even when anap- 

peal has been preferred from the preliminary decree, 

the decree which is to be made absolute is the deerce 
of the final Court of Appeal. 

An order directing the unsuccessful appellant in an 
appeal against a decree for sale on a mortgage to pay 
costs of the appeal is merely a formal compliance 
with the provisions of the O. P. O., and is not in- 
tended to be directed for the recovery of costs per- 
sonally from the judgment-debtor. 

After the mortgage-decree has been executed and the 
mortgaged property has been sold and the sale-pro- 
ceeds are found to be insufficient to pay the amount 
due to the plaintiff then if the balance is legally 
recoverable fromthe defendant personally otherwise 
than out of the property sold, the Court has -power 
to pass a decree for such an amount under O. XXXIV, 
r. 6, ©. P.O. The effect of r. 10 of the Order is 
to make the mortgaged property liable for the 
amount of costs in the first instance. A WAHID ALI v. 
DURGA SHANKAR 223 


—-— 0. XXXVIH, rr. 5, 6—Attachment before 
judgment—Property outside jurisdiction of Court— 
Attachment, when should be granted. 

Attachment before judgment can be effected of pro- 
perty either within or without the jurisdiction of the 
ourt. 


him. | Kananyi Ram v. Dina NATH-HARDIAL Mat, 8 L. 
L. J. 125 361 
———® O. XXXIX, r. 1—Injunction, temporary, 


grant of. 

A temporary injunction gan be granted only where 
the plaintiff proves thateirrepasable injury or in- 
convenience would result if it were not granted. 
eW here neither the equities of the case nor the balance 
of conwenience is in his favour, an injunction c&nnot 





be granted. L OHET Ram v. Hart BAKSH | 848 
— O. XL, r Ve A powers of—Pro- 
vincial Insolvency Act (V%P 1920), s. 66. 
. ki s > 
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A Receiver put into mere possession undér O. XL, 
r. 1 (c), O. P. C., cannot arfogate to Mmself pqyvers 
to be conferred under O. XL, r. 1 (d). Nor can he 
be invested with such Sowers by operation of s. 56 of 
the Provincial Insolvency Act. M RAMAOHANDRA IYER 
v. Sankara Iyer, 23 L. W. 145; (1926) M. W. N. 159; 50 
AL. L. J. 239; A I.R. 1926 Mad. 357 271 
“——- O. XLI, r. 6 (2)—Sale of Tmmoyeable property 
stayed—Execution against person and moveable pro- 
perty. 

An order staying sale of immoveable property under 
O. XLI, r.6 (2), O. P.O., on judgment-debtor's ap- 
plication and furnishing security, does not preclude 
the judgment-creditor from proceeding against the 
person or moveable property of the debtor. L Firm 
Soku Dayst-Gorr CHAND v. FIRM JAWAHAR SINGH- 
Harwan Das 897 


- O. XLI, rr. 11, 31,8. 2 (2)—Court Fees Act 
(VII of 1870), Sch. I, Art. 4-Appeal, dismissal of, 
in limine—Decree—Review— Court-fee payable. 

The dismissal of an appeal under O. XLI, r. 11, C. 
P. C., amounts to a decree within the meaning of 
s. 2 (2) of the Code. The expression of opinion dismiss- 
ing the appeal in such a case is a judgment, although 
as a matter of practice such judgment is not pronounc- 
ed in the form prescribed under r. 31 of O. XLI. 

An application for review of an order dismissing 
an appeal under O. XLI, r. 11, Oe P.C., presented 
after the ninetieth day from the date of the grder 
sought to be reviewed falls within the purview of 
Art. 40f Sch. I to the Court Fees Act anda Court- 
fee is leviable thereon in accordance with the pro- 
visions of the third column of the Article. C ALTAP 
ALI Vv. JAMSUR ALI, 80 O. W. N. 334; A. L R. 1926 Cal. 
638 909 
———— ©. XLI, r. 31-—Appellate judgment not 

discussing entire subject-maiter—Legality. 

‘A judgment of an Appellate Court which deals 
with apart only of the subject-mgtter of suit and 
ignores the rest is nota leZal judgment and is liable 

to be set aside. L LACHAAN Dass v, BADHU 829 


——— 0, XLVI, r. 1— Reference to High Coùrt, when 
competent. . P3 
Ordinarily a Subordinate Court is bound té¢ follow 

the ruling of the High Court to which it is subordi- 

nate. But where the correctness of a judgment of the 

High Court has been challenged in other High Courts 

and has also been doubted in a subsequent judgment 

ofthe same Court wherein an invitation has been 

thrown out in language which plainly suggests a 

willingness to re-consider the question, a Subordinate 

Court may well entertain a doubt regarding the 

question of law involved in the case and a reference 

would be competent under O. XLVI, r. 1, 0. P. O. 

A FATIMA-UL-HASNA v. BALDEO SAHAI, 24 A. L. J. 69; A. 

I. R. 1926 All. 2Q4; 48 A. 1t8 24 

——-—— O. XLVII, r. 10. See C. P. C., 1£08, s. Dag 





——— Sch. ll, paras. 10, 15—“Alisconduct” of 
arbitrator, meaning of—Failure to file depositions 
of witnesses with award—Judicial misconduct. 

The word “misconduct” in para. 15 of Sch. IL to the 
O. P. ©. should be interpreted in the sense in which 
it is used in English Law with reference to arbitra-° 
tion proceedings. alt does not necessarily imply moral 
turptiude, but it includes neglect of the dutieg and 
responsibilities of the arbitrators, and of what Courts 
of Justice expect from them before allowing finality to 
their awards. ae 


bad ae 


é 
6 


h 


~ 
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Although the mere fact that an arbitrator has 
omitted to file along with his award the depositions of 


-the witnesses examined by,him, or the documentary 


evidences fil&d before him, Would not justify a Court 
in holding that the award is on that ground invalid, 
but there may becases in which the procedure adopted 
by the arbitrator in not filing that evidence before 
the Court may Saad one to the conclusion that the 
arbitfator did not act according to law, and was, 
therefore, guilty of, what may be termed, judicial mis- 
conduct. O Yusur Kuan v. Rryasat ALI, 3 O.W N. 
279; 13 O. L. J. 224; A.I. R. 1928 Oudh 307 446 
———-Sch. Il, para. 15--Arbitration—Dispute 
decided on special oath—Misconduct. 

An arbitrator is not entitled to decide the dispute 
referred to him onthe special oath ofa party or a 
witness, unless all parties affected by the procedure 
adopted by the arbitrator agree to the adoption of 
such procedure. Where the arbitrator adopts such 
procedure without the consent of the parties he 
abrogates his functions as arbitrator and is guilty of 
a technical misconduct. S Dirau v. DHANRAJMAL, A. I. 
R.1925 Sind 287 840 


Sch, ||, paras. 20, 21—Award dea in 
with matters in excess of authority of arbitrator, 
whether can be filed---zigreement of reference, 
construction of. 

In acase of reference toarbitration without the 
ingervention of the Court, when an application is 
made under para. 20 of Sch. IE to the C. P. O. to 
file the award, the Court is competent to make an 
order to file the award evenif the award deals with 
matters in excess of the authority conferred upon the 
arbitrator, prov@led the portion of the award dealing 
with such matters can be separated from the rest of 
the award. 

Where three brothers holding certain properties 
jointly executed an agreement to refer all their dis- 
putes with regard to thedivision of the joint properties 
to acertain arbitrator ; e 
- Held, (1) that the arbitrator had authority not mere- 
ly to decide disputes relating to matters common to 
all the three partiesgto the reference but was also 
entitled to decide questions relating to properties 
held jointly between only two of the parties to the re- 
ference ; 

(2) that ifthird persons had any interest in pro- 
perties which the parties to the reference agreed to 
have divided between themselves by the arbitrator, it 
was not open to any one of them to contest the validity 
of the award made by the arbitrator on the ground 
that it dealt with property in which third parties were 


‘interested ; 


(3) that it was the duty ofthe arbitrator to deter- 
mine what the properties to be divided between the 
parties were and that if in deciding that question he 
committed any mistake that was no ground for holding 
the award to be invalid. Pat MUHAMMAD KHALIL V. 
ABDUL RAHIM, 4 Pat. 670; A. I. R. 1925 Pat. 810 261 


Companies Act (VII of 1913), ss. 186,199— 
Contribution.order, execution of—Limitation. 
Though the.making of an order of contribution 

under s. 186 of the Companies Act is not controlled 

by any rule of limitation, the enforcement of such 
order is not equally so uncontrglled. “It is subject to 
the general law of limitation applicable to e&ecution 
applications. 

As*soon as, the list of @ontributories is settled, the 
liability of thedontribytory is founded on a different 


. GENERAL INDEX. 
+ Civili Procedure Code—1908—conclä. 


ed in the grant: 
e 


. 

“1071 ’ 

> 4 4: bd 2 bd 
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footing from the one? on which it rested till then. 

Before the ordes of contribution is passed the lidbil- 

ity is a contractual liability. Subsequent to that 

order it is a new liability which may be described as 

a statutory liability. O Tue Propiys INDGMRIAL Bank 


“Lip. ALLAHABAD V. MAHESH CHARANSINHA, 3 O. W.N. 


237; 13 0. L. J. 49; A. I. R. 1926 Oudh 209 


Compromise Doubtful right, agreement as to, 

A compromise of a doubtful right is a sufficient 
foundation for an agreement, and an agreement enter- 
ed into upon a supposition of a right or of a doubtful 
right is binding. Pat HARIHAR PRASAD SINGH v. 
KesHo Prasap Stxau, 5 P. L. T. 1 Supplement; A. I. R. 
1925 Pat. 68 . 454 

Promise to relingyish certain property*- 

Subsequent suit to recover it. 

Where a person for consideration makes a promise 
to relinquish his claim to certain property, he cannot 
subsequently maintain a suit for the recovery of such 
property. Pat HARIHAR Prasap SINGH v. KESHO PRASAD 
Sincu, 5 P. L. T. 1 Supplement; A. I. R. 1925 Pat. 68 


454 
Compromise decree, See O. P. C., 1908, s. 151 302 
e 


Confession. 
See (i) CRIMINAL PROCEDURE 
(ii) Or. P. O., 1898, s. 16] ETC. 
(iii) Evipency Act, 1872, ss. 24 To 30. 


Construction of document. See Hixpc Law— 
Abortion (PARAS. 4 TO 9) 705 


——~-— Inam—Surrounding — circumstances—Subse- 
quent conduct—Bombay Land Revenue Code (Act V 
of 1879), ss. 48, 61, 66, 65, 214—Rules framed under 
s. 214, rr. 6, 6—-Inam grant—-Non-agricultural assess- 
ment, levy of, legality of. 

In construing a grant the Court must have regard 
to the language of the document and the surrounding 
circumstances, that is to say, the circumstances sur- 
rounding the execution ofthe document. The sub- 
sequent conduct of the parties can only have effect, if 
at all, as an estoppel. 

In 1849, the Hast India Company granted to one 
IF. an annual inam of Rs. 4,000 out of the revenue 
of certain villages, the balance of the nett revenue of 
the villages which was then specified as being Rs. 700 
being payable to Government. Particulars were given 
in the grant of the various lands in the villages with 
the exception of mal or warkas lands. Sweet and 
salt land in the event of its being cultivated was to be 
liable to the usual rate of taxation, exemption being, 
however, granted for a certain number of years. 
If any swampy ground then covered, by the sea at 
spring tides became available for cultivation or for 
the construction of salt pans, it was to bétome liable 
to the payment of guch revenue as might thereafter 
be tixed. Kowls of mafi istawa lands mentioned in 
the grant were to be respected by the grantee and . 
the revenues when collected were to be paid to the 
holders of the kowls. The grantee was ad jo alter 
the mode of assessment or introduce any new tax 
but was to collect his rents from the ryots according 
to the commutatitn raté& as they may be fixed from 
time to time. Government were to be at liberty to 
increase the land assessment or to introduce modifica- 
tins in the existing land revenue system.® In 1916 
Government proposeds to lavy non-agricultural assess- - 
ment on bifilding plots gn one of the villages compris- 
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Held, (1) that inf construing the grant the sub- 
segi nen) conduct of the Government or of the grantee 
or his 
ed to estoppel ; . 

(2) that under the terms of the grant the grantee 
was to manage the villages and collect the revenues, 
but only such revenues as were directed by Govern- 
ment to be paid, an@after deducting from the nett 
revenues, Rs. 4,000 the amount of his inam, the 
balane was to be paid to Government ; 

(3) that Government wab entitled to levy and re- 
cover non-agricultural assessment on such land as had 
passed out of the possession and enjoyment of the 
grantee or his heirs, and that the latter were not 
entitled to any portion of such assessment ; 

e (4) that lands in the. actual possession and enjoy- 
ment of the grantee or*his heirs were exempt from 
such assessment. B JAMSHEDJI ARpDESHIR WADIA?. 
SECRETARY OF STATE FoR INDIA, 28 Bom. L. R. 23; A. 1. 
R. 1926 Bom. 209 184 


Contract—Agreemeni not reduced to writing, effect of. 
Where parties are negotiating as to the terms of 
an agreement and itis contemplated that a written 
document shall eventually be signed,everything which 
takes place’ until the document is fin@lly signed 
amounts merely to negotiation. Where, however, a 
completed agreement is arrived at between the parties 
and the execution of a document is not contemplated, 
the mere fact that at a subsequent date there is a 
discussion between the parties as to the execution of 
a document containing the terms of the agreement 
and no document is eventually executed, will not take 
away from the binding character of the agreement 
which had already been arrived at between the par- 
ties. Pat Harmar Prasan SINGH v. Kesuo Prasap 
SINGH, 5 P. L. T. 1 Supplement; A. I. R. 1925 Pat re 
54 
Renefit enjoyed under agreement—Repudia- 
tion. See Contract Act, 1872, s. 23 959 
Chit fund—Default of stake-holder in pay- 
ment of prize money-—Subscriber, liability pf, to 
pay future instalments, whether affected. 

Apart from special agreement, default on the part 
of the stake-holder of a chit fund in the payment of the 
prize money to a subscriber does not, asa matter of 
law, relieve the subscriber from liability to pay future 
subscriptions. Such a termination of liability can 
result only if the whole contract is put an end to. M 
MUTHAYAN CHETTIAR V. PANCHANRNA NADAR, 23 L. W. 
210 641 


Contract Act (IX of 1872), s, 2 (d)—"At the desire 
of the promisor,” meaning of—Option of re- 
purchase—Consideration, absence of—Specific per- 
formance, it for, maintainability of. 

The words “at the desire of the promisor" in 
cl. (d) of"s. 2 of the Contract Act imply a promise 
which has areal effect incondecing to the contract, 

An “option to buy" is not equivalent to an “agree- 
ment” to buy; it only becomes such an agreement 
if and when the option is exercised. š 

At plaintiff's request defendant agreed to bid ata 
Court-auction for a certain property belonging to 
the plaintiff which was þeing put up to sale in 
execution of a decree passed against the plaintiff. 
Defendant also agreed to re-convey the property to 
the plgintiff whenever the latter tendered the ampunt 
for which the defendant had purchased the property. 
In asuit by the plaintiff for *specific pefformance of 
the agreement: e ee 

. . 
. . 


heirs could not be looked into*unless it amount- , 


Held, that there was no consideration for the option 
given by the defendant to ethe plaintif and that the 
agreement not being expressed in writing and regis- 
tered, the suit was not @naintainable. B VISHVESHVAR 
SUBRAO NULKARNI v. SADASHIV VENKATARAMANAYYA, 27 
Bom. L. R 1456: A. I. R.1926 Bom. 54 930 
—-— 8. 23—Champerty and maintenance—Agree- 
+ ment to finance litigation—Hemuneration to be 

“paid out of proceeds—Validity—Benefit enjoyed 

under agreement-—Repudiation. r 

An agreement that the person providing funds for 
litigation should be remunerated with a part ofthe 
proceeds, which is neither extortionate nor unfair a8 
compared with the value of the subject-matter of 
litigation, is valid in law. 

It is an established equitable principle that a man 
cannot enjoy a substantial benefit under an agree-~ 
ment and then repudiate it. L RaAMJI Das v. Fazn 
AZIM 959 


-—- 5, 24—Trausfer cf Property Act (IV of 
1882), s. 6—Oudh Rent Act (XXII of 1886), ss. 36, 





37, 53—Mortgage of simple tenancy holding— 
Unlawful transaction—Suit for return of con- 
sideration. $ 


Mortgage of a simple tenancy holding is unlawful, 
being opposed to the whole spirit of the tenancy law, 
and the mortgagee is not entitled to the return of the 
money which is the essence of the consideration for the 
mortgage transaction. 

Where, however, the amount mentioned in the nfort- 
gage-deed as consideration for the mortgage con- 
stitutes an independent transaction of loan between 
the parties, the mortgagee would be entitled to the 
return of that money ifon the datp of the deed his 
claim for that sum was not barred by limitation. O 
Dasrata v. SANDALA, 3 O. W. N. 217; A. L R. 1926 
Oudh 270 310 
———S. 30--lVager- Deposit paid to winner, 

recovery of. é 

A plaintiff has no right to*recover money deposited 
by him as wager from the winner to whom it has been 
paid by the stake-holder in spite of plaintiff's protests. 
R Maune Po Huer v. MAUNG Auxe Mya, 4 Bur. L. J. 
209; 3 R. 513; A. I. R 1926 Rafig. 48 “ . 105 


— S. 30—Wagering contract—Intention of 
parties—-Delivery, absence of—Settlement of differ- 
ences—Duty of Court. 

It is not uncommon among merchants who do real 
business alsoto enter into gambling contracts and the 
fact that in respect of some of the contracts goods 
were actually delivered is no ground for assuming 
that the other contracts were real transactions, and 
not mere agreements to adjust differences, What the 
Court has to see in each case is the real nature of the 
transaction. 

Two parties may enter into aformal contract for 
the sale and purchase of goods at a given price, and 
for their delivery ata given time. But, if the cir- 
cumstances are such as to warrant the legal inference 
that they never intended any actual transfer of goods ' 
at all, but only to pay or receive money between one 
another according as the market price of the goods 





should vary fromthe contract price at the given ' 
time, that is not a commercial transaction, but a wager ° 


on the rise oð fall of the market. 


If secontract is a®wagering contract in its inception,’- 


the mere fact that in certain contingencies delivery ` 


can be asked for would sjll render the contract ane | 


enforceable as a wagering contract., e 
. 


4 


s 
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Per Krishnan, J—However legal and genuine may 
bg the appearance of afcontract on the face of it, it 
is stilla wagering contract if it is intended by both 
the parties that difference#only are to be paid and 
that the contract is not to be performed by delivery of 
goods or payment of price. 

While the Court should exercise great care in dis- 
criminating befween mere speculative transactions 
in trade and gambling transactions, it should not be 
misled by the mere appearance of things, but must look 
beneath the surface and find out, if it can, the real 
nature of the transactions. 

Speculation does not necessdrily involve a contract 
by way of wager; to constitute such a contract a com- 
mon intention to wager is essential. Even where one 
party is a speculator and does not intend to deliver 
and the other party knows it, yet in the absence ofa 
bargain or understanding—express or implied—that 
the goods are not tobe delivered, a contract other- 
wise innocent will not become a wager; and the mere 
fact that as to the greater part of the goods there is 
no delivery but only.an adjustment of claims, will not 
vitiate the transaction. M Govinposs CHATURBHUJADOSS 
& Co. v.Suxpevaposs Ramuprasap, 23 L. W. 105; A. I. 
R. 1926 Mad. 326 169 


8. 39--Contract for sale of goods—Wrongful 
refusal to accept goods—Plea of goods not being 
according tò contract, whether open to purchaser— 

e Fromisee, remedies of. 

In a contract for the sale of goods, a buyer cannot 
justify his refusal of an offer to deliver goods under 
the contract, by proving thatif he had not refused, 
the goods, when delivered, would not have been in 
accordance wéth the contract. Where, however, 
wrong goods or goods not according to the contract 
are actually presented for acceptance to the buyer, and 
refused by him without knowledge of their defects 
for an untenable reason, the buyer cannot he held 
liable for dagaages for a justifiable refusal merely 
because he gave a wrong vegson for it. 

Two courses are open to the promisee when the pro- 
misdér repudiates. He may either treat the repudiation 
of the other party as a wrongful putting an end to the 
cogtract and may af once bring ‘his action as on 8 
breach of it, or hs may treat the notice of intention 
as inoperative and await the time when the contract 
is to be executed and then hold the ‘other party res- 
ponsible for all the consequences of non-performance; 
but in the latter case he keeps the contract alive for 
the benefit of the other party as well as his own, he 
remains subject to all his own obligations and 
liabilities under it, and enables the other party not 
only to complete the contract if so advised, not- 
withstanding his previous repudiation of it, but also 
to take advantage of any supervening circumstance 
which would justify him in declining to complete it. 
M NANNIRR v. RAYULU Iver . 673 


s. 65—Limitation Act (IX of 1908), Sch. 

I, Art. 97—Agreement prima facie partly but not 

entirely void—Court holding it void entirely— 

Agreement, whether “discovered to be void"— 

Limitation, operation of. 

The words “is discovered to be void” in s. 65, 
Contract Act, apply toa case where an agreement 
which is not prima facie void.in its ‘entirety, though 
it’ might be void in part, is declared by thè Courts 
to be void. 

Money paid under such an agreement as the above 
is “money p&ig under an existing consideration which 

e 
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afterwards fails” within Art. 97%f Sch. I to the Limi- 
tation Act, and in sucha case time runs opiy from 
the date of thé failure of the consideration? which 
would be the date when thee agreement is declared 
to be void by the Court. R Mauna Kyr Onv. Mauna 
e Kyaw Zan, 4 Bur. L, J, 197; A.I. R. 1926. Rang. 7 fis 





S 69—Landlord and tenant—Decree 2 

rent against mokarraridar—Decree paid off by under-s 

tenure-holder—Suit to recover ameunt from ° heirs of 

mokarraridar, maintainability of—Interest—Costa 

One M held an istemrari mokarrari tenure of 
share ina village and granted a sub-tenure of her 
share to defendants Nos. 1 and 2 who were her des- 
cendants. The latter granted an under-tenure to ths 
plaintif. The landlord obtained a decree for” arreara 
of rent against 4f and took out execution, but before 
the issue of attachment and sale proclamation M died, 
and before notice issued to defendants Nos. 1 and 2, 
as her heirs, plaintiff, in order to save his under- 
tenure, deposited the decretal amount in Court. 
Plaintiff then brought the present suit against de- 
fendants Nos. 1 and 2 to recover the amount of the 
deposit together with interest and the costs of the 
deposit:e | 

Held, (1) that inasmuch as on the annulment of the 
tenure by sale for arrears of rent, the under-tenure 
would cease with it, the plaintiff was interested in 
avoiding the sale ; f ` 

(2) that the defendants having succeeded to the 
tenure as heirs of M they were bound to pay the de- 
eretal debt ; í 

(3) that plaintiff was, therefore, entitled under s. 69 
ofthe Contract Act to recover from the defendants 
the amount of the deposit together with the costs of 
deposit, but was not entitled to recover interest. 
Pat Desiat Jana v. Kuan Das, (1925) Pat. 236; A. I. 
R. 1025 Pat. 737; 7 P. L. T. 478 994 


s. 73—Interest—Contract absence of— 
Damages, competence of Court, to award—Actual 
damage, proof of. 

iven when there is no contract between the 
parties for payment of interest, a Court is competent 
to award damages for wrongful detention of money. 
But the person claiming such damages will have to 
show that he has actually sustained damages from 
the fact that the payment of money has been with- 
eld. C RAMANATH KARAMAKAR v. HIRALAL Saana 647 


——— ss. 151,152. See RAILWAYS Act, 1890, s. 72 
1021 


s. 207—Principal refusing to indemnify 
agent—Agency, termination of—-Benefit acquired by 
agent—Hstoppel. i , 

After a principal has refused to indemnify an agent 
in the future in respect of a speculatives venture 
committed to that agzat, he cannot subsequently be 
heard to say that fhe agency had continued to subsist 
and that he is entitle to the ultimate benefit accru- 
ing to the agent out of the venture. 

‘Where A authorises D, his agent, to take wo a specul- 
lative business project, and allots a sum of monsy for 
aa experimental trial thgreof and when after four years 
the money is exhausted A refuses to furnish further 
expenses, but B instead of relinquishing the project-~ 
as he might without consequent loss to himself, or 
farther loss to A—procceds with it'and aftgr 12 years 
of heavy, expenditure of money witha great risk of 
loss B’ané, after his Veatlf, his son attain success, and 
the adventure becofés profitable, and twelve years 


41074. 
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after thig, during which the profits have been increas- 
ing yar Ig year, A’s heir comes into Ceurt and claims 
the whole property with all past profits minus B's 
capital outlay, he is estopped from making the claim 
inasmuch @ the agency terminated on the date of 
A's refusal to furnish further expenses and thereafter 
B was entitled to carry on the businesson his own 
account, Pat Harmar Prasan SINGA v Krsto PRASAD 


SINGH, 5P. L. T. 1 Supplement; A. I. R 1925 Pat. ea 
S. 264, See Insonvenoy 448 








S, 264—Pauriner, retirement of—Absence of 
notice—Person dealing with firm, whether affected 
—Nofice, nature of. 

Onder s.264 of the Coptract Act a person retiring 
from a partnefship must give (1) a special notice to 
the old constituents of the firm and (2) a general 
notice tothe public. ' 

A person dealing with a firm who has had no 
notice of its dissolution is not affected by such dis- 
solution. S GAANSHAMDAB PARMANAND v. E. D. Sassoon 
& Co., A. I. R. 1926 Sind 90 448 


Coroners Act (IV of 1871), ss.19, 20 -g@vidence 
Act (I of 1872), s3. 18, 21, 26—Statement made by 
accused before Coroner, admissibility of, at trial~ 
Confession. 

A statement made by a suspect on oath before a 
Coroner after being warned that he need not make a 
statement is admissible in evidence against him at 
the trial either as a confession under s 26 or as a 
statement made by a party to a proceeding under ss. 18 
and 21 of the Evidence Act. B Emperor v. RAMNATH 
MAHABIR, 28 Bom. L. R. 111; A. I. R.1926 Bom. 151; 
-50 B. 111; 27 Or. L. J. 466 690 

ss. 19, 20—Statement made by accused per- 
son before Coroner, whether admissible at trial. 

_ The whole spirit of the Coroners Act is that all 
persons acquainted with the circumstances and causs 
of the death ofa teceased person, excepting persons 
implicated in a crime in respect of such death, sial) 
be examined as witnesses on oath by the Coroner and 

that any person whois suspected of being se im- 

plicated, shall not be examined. If by an inadvert- 

ance any such person is put on oath and examined, 
such a statement, immediately it is found that the 

«person is inthe position of the accused, should be 
struck off the record and the person told that he isin 
the position of an accused person and if he wishes to 
make a statement he might, and that otherwise he is 
not bound to make any statement at all. It would be 

“wrong of a Coroner to examine an accused person on 

oath on the ground that hedid not know that the 

person was theeaccused person and thereafter use that 
evidence and on such evidence come to the conclusion 
that that person is guilty of an offence in respect of 

the death of the deceased person. è 
A statement made by an accused person on oath 

before a Coroner cannot be admitted as evidence 
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against hgn at the trial in respect of a charge arising . 


out of he incident which formed the subject-matter 
of the enquiry by the Coroner. Nor can such a state- 
ment be admitted as a confesion. EMPEROR v. Kazr 
Dawoon, 28 Bom. L. R. 79; A. I. R. 1926 Bom. 144; 27 
Ce. L. J. 433; 50 B. 56 225 


Counsel and cllent—Counsel, power of, to cfm- 
promise suit. @ o ., 

. There is no pughorty forthe proposition that a 

Vakil has, apart iy 


rom his poyer-of-attorney, a general 
e e 
e 


| 
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Counsel and cllent- coneld. 


power to compromise a suit o 
O DEVENDRA NATH Sarkar v. RAM RACHPAL SINGE, 3 @. 
W. N. 277; A.I. R.1926 Oydh 315 302 
Mistake of Counsel, whether suffielent ground 

for extension of time. See LIMITATION Act, eS 6 


Court Fees Act (VII of 1870), ss. 7 (iw (1), 11— 
esne profitis, future, application for ascertainment 
of—Court-fee payable—Order dismissing application 
for non-payment of  Court-fees—Restoration— 

Revision—Inherent power of Court. 

Court-fee is leviable on an application for ascer- 
tainment of future mesne profits under the second 
part of s. 11 of the Court Fees Act only after the 
amount of such mesne profits has been actually 
ascertained. Pat Ramu GOLAM Sano’v. CHINTAMAN 
Sisca, (1926) Pat. 49; 7 P., L. T. 313; A. I. R. 1926 Pat 
218; 5 Pat. 361 939, 


8. 7,X1(cc)—Suit for ejectment against tenant 
—Valuation of suit for purposes of Court-fees and 
jurisdiction. 

The Court-fees payable on a suit for ejectment 
from a house against a tenant is chargeable on one 
year's rent under s. 7, cl. xi (cc) of the Court Fees 
Actand not on the market value of the house. In 
such suits, the valuation for purposes of Court-fees 
and jurisdiction is the same. O Sr® Ram v. JAGAT 
NARAIN < 291 
——_—— Sch. |, Art. 4. See O. P. O., 1908, 0. XLI, 

R. 11 909 


Criminal procedure—Admission of improper ques- 
tions. See Cr. P. C., 1898, s. 433 (2), 881 
Appeal—Weight of evidence—Credibility of 
witnesses—Interference by Appellate Court—Pro- 
babilities and presumptions—Arrest, evidence of, 
importance of—Murder— Motive, importance of, 

Per Wazir Hasan, A. J. C_—Questiongof fact may be 
decided by a Trial Courtgby dfawing inferences from 
proved or admitted facts or on the credibility of wit- 
nesses alone. Inthe former case an Appellate Court 
is in as good a position as the Trial Court to arrive at 
a finding. In the latter case, wKere the Trial Goyrt's 
finding is based on the demeanour of the witnesses in 
the witness-box and the impression which that 
demeanour created on the mind of the Judge who had 


seen and heard them, the finding should carry con- ` 


siderable weight and should not be lightly disregarded 
by an Appellate Court. Where, however, the finding 
ofthe Trial Court is not based on the demeanour of 
the witnesses and the impressions derived therefrom, a 
Court of Appeal is free to come toits own conclusions 
as to the credibility of a particular witness, 

Itis open to an Appellate Court to employ pro- 
babilities and presumptions of fact in order to weigh 
the evidence ina c@&se. Such probabilities and pre- 
sumptions cannot be characterised as conjectures. 

In a trial for murder, where the broad features of the 
story for the prosecution as to the act of the murder 
may be true, but manipulation in the personnel of the 
actors is easy to make and difficult to refute, the ques- 
tion of motive becomes of supreme importance, 

Per Simpson, A.J. C.—Where in a criminal trial 
the question isgone of the credibility of the evidence, 
and the witnesses, who have told a consistent and 
probable story, have been believed by the Sessiéng 
Judge and the assessors, who had the advantage of 
hearing their evidence, it is*not right foy an Appellate 
Court to sct aside the decisionof the @ourt of Trial on 


behalf of his client. ° 


e 


a 
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conjectural grounds of #hat might have happened 


in the face of the sworn testimony of what actually did - 


happen. . 

-In a criminal trial the Court should always insist 
upon having before itthe evidence relating to the 
circumstances under which the accused persons were 
arrested. O Sırta BAKHSH SINGH v. EMPEROR, 2 O. W.. 


N.931;°A. I. R. 1926 Oudh 120; 27 Or. L. J. 529 1025. 


~—— Co-accused, whether competent witness. See 
“Or, P. C., 1898, s. 428 255 
Confession, what amounts “to. 

A confession must be voluntary anda person who 
js summoned to give evidence and who is put on 
oath, and who answers questions or makes a state- 
ment under the compulsion of his oath, cannot be said 
to have made a voluntary statement. B EMPEROR 
v. Kazı Dawoon, 28 Bom. L. R. 79; A. I. R. 1926 Bom. 
144; 27 Or. L. J. 433; 50 B. 56 225 


Joint trial. 

There are, only two methods provided by Jaw 
for conducting a trial or trials of several accused. 
Either the trials must be separate if the law 
requires them to be separate or they may be and 
ordinarily will be joint, ifthe law permits them to 
be joint, unless for some particular reason the 
Judge considers shat the trials should be held sepa- 
rately: It is very dangerous and notin accordance 
with law fora Judge, with the very best intentions, 
to follow some procedure which is really neither one 
nor the other of the two procedures provided by law. 
A RAFI-UZ-ZAMAN V. CHHOTEY Lat, 27 Or. L. J. 445; 24 
A. L. J. 472; A. I. B. 1923 Ail. 334 237 

Joint trial—Principal and accomplices, See 

Cr. P. O., 1858, s. 239 (b) 42 


First Information Report--Accused known to 
complainant previously mentioned as suspects-— 
Identification Buring dask night. 

Where the accused are preViously known to the 
complaipant and are mentioned in First Information 
Report not as persons who were identified at the spot 
but only As suspects whe were overheard the evening 
before®at a particular place asking certain others to 
come that night, no importance can be attached to 
their inclusion in the Report. ` 

Identification of the accused on a dark night when 
they are not previously known carries no weight. L 
MANGAL SINGH v. EMPEROR, 27 Or. L. J.492 892 

First Information Report—Omission of names 
— Inference. 

Where the First Information Report is made by a 
person who is admittedly not an eye-witness and the 
report itself does not profess to mention the names of 
all the culprits, the omission of the names of some of 
the culprits is no ground for distgusting the eye- 
witness who depose to their being implicated in the 
crime. L KARMAN v. Euperor, 27 Cr. L. J. 54£ 1040 
Identification parade—Procedure—Hvidence 

of Magistrate conducting parade. 

Itis not correct procedure to have the Magistrate 
who conducted the identification parade simply depose 
to a memorandum which he prepared at the time. 
The summary of the result of the identification should 
be given ordinarily as part of the pral eÑdence in the 
case." LL AHMAN V. EMPEROR, 27 Cr. L. J. 554 #051 
———— Sentence—Fine. 

A fine should not be impesed on an accused person 
which it is whofly impossible for him to pay without 
ruining himself and inflitting great hardship on his 





Criminal procedu re—coneld. e 


family. L Die Cminp v. Euperor, 8 L. L. J. 243; &7 
Or. L. J. 480 a 704 
Warrant—Extension of returnable date— 
Certificate Officer issuing warrant under Public 
*Demands Recovery Act—Peon assaulited—Certificate 

Officer, competency of, to try offence. 

The returnable date of a warrant may be extended 
by the Certificate Officer himself whọ issued it eand it 
is not necessary to have ae fresh warrant made out. 

The Certificate Officer who issues the warrant for 
recovery of a sum under Public Demands Recovery Act 
can try the case of an accused who unlawfully 
rescues the judgment-debtor from lawful custody 
and assaults the peon. C SALIMADDIN v IEMPEROR, 13, 
C. L. J. 234; 27 Or, L. J. 553; A. I. R. 1926 Cal. 605 

1049 


Criminal Procedure Code (Act V of 1898), s. 4. 

See Or. P. O., 1898, 8.476 33 

S. 4 (t)—Cognizable offence, meaning of. 

The words “a Police Officer may arrest” in s. 4 (1) 
(f), Or. P. C., donot mean any and every officer, and 
ifthe law provides that in a particular offence a 
Police Officer of particular grade may arrest without a 
warrant, the offenceis still acognizablc one. B 
EMPEROR V. ABASBHAI ABDULHUSSEIN, 28 Bom. L. R. 272; 
A. I. R. 1926 Bom. 195; 27 Cr. L. J. 503 967 
S. 4 (r). See Cr. P. O., 1898, s. 205 232 
— ss. 4, 107—“Complaint", what is—Request 
for security proceedings. 

The definition of “complaint” in s. 4, Cr. P. C., does 
not require that the action asked for should be under 
any particular provision of the Code and does not 
exclude a request for action under s. 107, provided the 
facts alleged do amount to a substantive offence. 
A Kuacno Mat v. EMPEROR, 27 Or. L. J. 405; A. IL R. 
1926 All. 358 69 


S. 16—Bench of Magistrates—Quorum of two 
Magistrates—Evidence recorded by one Magistrate, 
admissibility 0f-—Procedure. 

Where the rulos relating toa Bench of Magistrates 
provide-that two Magistrates shall constitute the 
quorum, evidence recorded by a Magistrate sitting 
singly is not evidence recorded in a Court, and the mere 
reading over to the Bench, when properly constituted, 
of the statements so recorded would not render them 
admissible as evidence and such statements cannot, 
therefore, be acted upon. S EMPEROR v. GULU, 27 Cr. 
L. J. 512 1038 
—-~—— 8.107. See DEFAMATION 8 


———— 88.109 (b), 118, scope of—"“Cannot give a 
satisfactory account of himself,” meanigg of. 

The statutory provisions of s. 109, Cr. P. Q., are so 
stringent that the section may be made aft engine 
of oppression unless fre is taken by Magistrates to 
prevent its abuse. The object of the section is to 
enable Magistrates to take action against suspicious 
strangers lurking within their jurisdicti But 
merely to be penniless or out of work is net an 
offence. Many an honest man may tind himself in 
either predicament, and inea country where there are 
workless people but no “vork-houses, and casual 
labourers but no casual wards, if it were the law thate 
persons are exposed to proceedings under s. 10) (b) 
merfly because they cannot give a satis actory 
account of the manner ig which they are eking out a 
precarious ex@stence, tha, Magistrates’ hands would be 
full, and much injustice might be done to innocent 
persons. w A 
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The meaning of ss. 109 and 118, Cr. P. ©., is that 
if a person is unablé to prove the source of his 
livelihoodehe ought not tq be ordered to execute a 
bond under ss. 109 and 118 unless there is reasonable 
ground for suspecting that he is sustaining himself 
by some dishonest means, for such an Srder can only 
be made where it is necessary for keeping the peace 
or maintaining food behaviour. Again, if proceed- 
ings under s.109 (b) are taken against a person 
because he “cannot give a satisfactory account of 
himself,” the Magistrate would not be justilied in 
passing an order under s,118 merely because the 
accused is unable to prove that he spends his time 
or at least hig leisure hours ina satisfactory manner. 
In such a case the prosecution must satisfy the Magis- 
trate that suspicion that he is living dishonestly 
attaches to the accused because of his failure to give 
a satisfactory explanation when called upon to account 
for his presence in the place where he is found, e. g., 
if he fails to account for being discovered in the 
company of persons livinga dishonest or criminal 
life, or detected in some place where he has no legal 
right tobe. But the poor and the outca®t and the 
old offender must somewhere live and move and have 
their being. C Victor v. EMPEROR, 43 C. L. J. 202; 30 
©. W.N 380; 53 O. 345; 27 Cr. L.J. 497; A. LR. 
1926 Cal. 648 961 


———— SS. 139A, 140—Procedure. 

The provisions of s. 139A (1), Cr. P. C., are impera- 
tive, and no order under s. 140 can lawfully be passed 
without complying with those provisions. 

Section 139-A (2) does not authorise a Magistrate to 
look into the question of title and decide for himself 
whether the accused's case is or is not true. All that 
the Magistrate is to see is whether there is any re- 
liable evidence supporting his denial of the existence 
of a public right, Ifthere is such evidence, he will 
stay the proceedings until the matter has heen decided- 
‘by a competent Civil Court. A Munna LAL v. EMPEROR, 
24 A L.J. 361; 27 Cr. L. J. 473 697 


s. 145—Attachment, ordzr of—Final order 

—Order, setting uside of. i 

A final order for attachment passed under s. 115, 
Cr. P. C., cannot be reviewed or set aside in any way 
either by the Magistrate who passed it or by his 
successor. The remedy of the person aggrieved is to 
go to the Civil Court. A LALLAN MISIR v. Raw Ricucwa, 
94 A. L. J. 227; A. L, R. 1926 All. 242; 27 Cr. L J. 466 

690 
ss, 145, 439—Dispute concerning immove- 
able property—Order confirming possession—-Ieevision 

—Interfertnce by High Court. 

In a pSoceeding under s. 145, Cr. P. C., it is for the 
Magistrate to decide which pariy was in possession at 
the date of the initial order. the finding of the 
Magistrate as to possession is based on no material at 
all, the High Court will interfere with his order in 
revisjo®, but if there is material before the Magistrate, 
he is the only Judge ês to whether the material is 
sufficient or not, andifeuponthe material placed 
before him he is satisfied that ome of the parties is in 

` possession, his order cannot be deemed to be without 
jurisdiction. L ABDUL SATAR v. Upma Lat, 8 L.L. J. 
47; 2@Or. L. J. 471 #695 





already determined by Cjuil, Court. © 
Where one of the two parties to a preceeding under 
Ch. XII, Cr. P. C., has afeady obtained a decree gor 
joint posession, with the other party, of the property 
i e 


s, 146, appligability of —Righis, of parties . 
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concerning which the dispute exists and that detree 
has been executed in acc@rdance with OQ» XXI, r. 35, 
Œ. P. 0.8. 146, Cr. P. O., is inapplicable and the 
order of attachment of the property is unjustifiable. 
A ParaBuans PANDE Y. SHEODARSHAN SINGH, 24 A. L. J. 
399; 27 Cr. L. J, 559 d è 1055 
-—— s, 146- Math, 0f—Atiaohmeni, 

whether legal. | 

The jewellery and other moveable property of a 
math must ke treated as appurtenant to ihe math, 
and can properly be the subject of proceedings under 
s. 146, Or. P. C. A Goxun Narn v, Baran Natu, 24 A. 
L. J. 383; 27 Cr. L. J. 429 157 


- ss. 148 (3), 145—Diszpute concerning im- 
moveable property—Costs, whether can be allowed. 
Section 148 (3), Cr. P. C., authorises a Magistrate, 

while passing anorder unders. 145 of the Code, to 

direct the payment of costs by the party against 
whom the order is made. Such costs may include 
any expenses incurred in respect of witnesses and of 

Pleader’s fees which the Magistrate may consider 

reasonable. L ABDUL SATAR v. Upan Lat, 8 L.L. J. 

47; 27 Or. L. J. 471 695 


——--— $S, 161, 162—Criminal trial—Statement of. 
witness made to Police, admissibility of. : 
Section 157 of the Evidence Act lays down the gule 

that in order to corroborate the testimony of a witness 

any former statement made by such witness relating 
to the same facts is admissible in evidence, but this 
general rule is controlled by the special provisions 
contained in s. 162 of the Cr. oP. C. relating to - 
criminal trials. Under the provisions of that section 
not only is the record of the statement of a witness to 
the Police taken under s. 161 of the Code excluded 
from evidence, but also the-proof of such statement by 
oral evidence forthe purpose of @rroborating the 
testimony of a witnessefor the prosecution. L RAKHA 
v. Emperor, 2 L. C. 62; A. I.R. 1925 Lah. 399; 6 L. 
171; 27 Cr. I. J. 438 e 230 


——— ss. 161, 162—Evidence Act (I of.1872), ss. 
27, 28, 80—Statements of accused and wtnesses 
before Police, admissibility of. 

The main object ofthe alteration in ss. 161, 162, 
Cr. P. O., isto prohibit the use of the statements of 
prosecution witnesses as corroboration under s. 157, 
Evidence Act, and the general provisions of law with 
regard to admissibility of statements made by the 
accused like other admissions do not seemto be 
affected. Therefore, while statements made by wit- ' 
nesses during Police investigation, except for certain 
limited purposes, have been entirely excluded, the 
statements of the accused provided they do not amount 
to a confession, are still admissible in law. Pat 
Jaawa DHANUK v Emprror, 5 Pat. 63; A. I. R. 1926 Pat. ` 
232; 27 Cr. L. J. 484; 7 P. L. T. 396 884 
— S, 162—Statement by accused person to Police, 

admissibility of, in evidence. 

The words “statement of any person” in s, 162, 
Cr. P. O., refer to the statement of any witness in the 
course of Police investigation and not to the statement 
of an accused person in respect of whom such investi- 
gation is hd and therefore, the statements of accused 
peru can only be exleuded under s. 25 Qf the 
Evidence Act, if they are in the nature of incriminat- 
ing statements and are wed by the Crown sas such. 
S HUSSAINBIBI v. EMPEROR, 27 Cr. Lẹ 8. 456° 248 
~——— s. 162—Witnes? asked whether he made 

particular statement to Police—Police officer, whe- 
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ther can be asked by prosecution as to whether state- 
ment was in fact made. 
eUnder s. 162 of the ©r. P, O. statements made to 

the Police by witnesses can be used by the defence 
only for thé, purpose of corfradicting the prosecution 
witnesses. Where, however, a witness has keen asked 
by the defence whether he had made a particular 
statement to the Police and the Sub-Inspector of 
Police has also ‘been asked whether the witness did 
make the particular statement to him, but neither 
the witness nor the Sub-Inspector are asked as to the 
statement the witness made to the Sub-Inspector, there 
is nothing to prevent the prosecution from asking the 
Sub-Inspector whether in fact the witness had made 
that statement to bim. In asking such a question 
there is no use of the statement recorded by the Police 
during their investigation, the witness or the Sub- 
Inspector is merely asked a question as to a certain 
fact. Pat Quoi Mranv. EMPEROR, 4 Pat. 204; A. I R. 
1925 Pat. 450; 27 Cr. L. J. 524 988 
——~— 88. 164, 364, 533—Record of confession— 

Warning that person confessing not bound to confess, 

absence of, effect of. 

The provisions of s. 164 (3), Cr. P. C., render it in- 
cumbent on a Magistrate who is called onto record a 
confession to explain to the person who isto make it 
that he is not»bound to make a confession at all, and 
that if he does so, it may be used as evidence against 
him. Further, fhe Magistrate should only record the 
confession, if upon examination of the person making 
it he has reason to believe that it will be made 
voluntarily. 

When a document which is tendered in evidence at 
atrial purporting to be a confession, is found to con- 
tain the memorandum required by s. 164 (3), Cr. P. 
C., a presumption arises under s. 80 of the Evidence 
Act, that all the necessary formalities purporting to 
have been performed have in fact been performed, 
and the document isadmissible in evidence without 
further proof. Lf, however, the memorandum does not 
appear or is def&ctive, tle document is inadmissible 
unless the defect can be curdi by the examination of 
the Magistiata who recorded it under s. 533 of the Cr, 


Under s. 533, Cr. P. eC., however, only a defect in 
form*is curable and nota defect in substance. If, as 
a matter of fact, the confession was duly recorded, that 
is to aay, after the required warning had been given 
to the accused, but the Magistrate has failed to 
embody that fact jn the memorandum, such a defect 
would be curable. If the warning had not in fact 
been given, the statement could not be held to have 
been “duly made” and s. 533 would be inapplicable. 

A warning given to 4 paraan who is about to make 
a confession that any statement he might make might 
be used against him does not comply with the 
requirements ofs. 164, Cr. P. ©. It must be explained 
to him that he is not bound to makes a confession at 
all. Where it does not appear that such explanation 
was made to the person makinga confession, the 
canfesgion is not admissible in evidence. A. mere 
statement by the Magistrate who recorded the con- 
fession that he {ook all the precautions prescribed by 
the Oodeis far too vague and general to enable the 
Court ta hold that this important requirement was 
complied with. L, PARTAP SINGH v. Qupzror, 2 L. C. 72; 
6 L. 415; 7 L. L. J. 482; A. I. R. 1925 Loh, 605; 27 Or. 
L. Je"514 #978 
——--— 5, 165, cl. (5)—Provisions,. whether man- 

datomy. e 
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The provisions of cl. 5° of 8. 165, Cr. P.C., ara 
intended to be an extra safeguard against general or 
roving searches and must be complied with py a 
Police Officer. © Lau Mua v. Extpzror, 430. L. J. 
181; 27 Cr L. J. 542; A L R. 2926 Cal. 663 1038 
———s. 180 (135 (6:-—Cognizance of „offence on 

e private information— Magistrate, whetiwr bound to 
record information—-Prejudice to accused. 

It is most desirable that a Magistrate taking cogniz- 
ance of an offence under s. 190 (1) (e) Cr. P.O, 
should place on record fhe ground on whith he is 
taking action, and this not only in fairness to the 
person against whom action isso laken and who is 
entitled to know for what reason he is being arrested 
but also for bis own protection. His omission, how- 
ever, to do so does not necessarily vitiate the proceed- 
ings, where the accused has, not in any way been pre- 
judiced. R Macxe Nyr Buv. ÊMPEROR, 4 Bur. L. J. 
211; A. I R. 1926 Rang. 46; 27 Or. L. J. 418 77 


———- 8.195 as amended by Act XVIII of 1928)—~ 
Prosecution sanctioned and instituted before amend- 
ment, whether affected—Practice—Postponement of 
case—Date to be fixed. 

The amendment of s. 195, Cr. P. C., does not affect 
the legality of a prosecution sanctioned and instituted 
before the"amendment. 

A case should not be postponed without a date 
being fixed. A KewaL Ram v. Emperor, 27 Cr. L. J. 
560 1056 


- §,199-—"Some person who had care of such 
woman”, meaning of— Express delegation of trust 
by husband, whether necessary—Leave to proceed 
with complaint not expressty recorded—Substantial 
compliance, whether enough. 

The words “some person who had care of such 
woman" in s. 199 of the Cr. P. C. mean a person who 





“has the care of a woman on her husband's behalf 


during the latter's absence and there need be no 
express delegation of trust by the husband in favour 
of such person ta enable him to lodge a complaint in 
his absence. In sucha case the Court must grant 
leavé to the complainant to proceed with his com- 
plaint, and where the proczeding shows that the Magis- 
trate did accord such Jeave to the complainant, the 
provisions of the section will be deemed to have 
been complied with although the leave is not expressly 
recorded. $S SAHIBRAI v. EMPEROR, 27 Cr. L.J.41k 78 
—— 8. 202. Sce DEFAMATION 8 
_— s. 202—Preliminary 

whether can be present, 

Proceedings under s. 202 of the Cr. P. O. are not 
proceedings inter partes. They are instituted and 
conducted bya Magistrate in order that he may be 
able to satisfy himself whether there is or whether 
there isnot any ground for issuing prosess and it is 
not until process is issued that the matter kecomes a 
case. An accused person, therefore has no right to be 
present while a MAgistrate is holding an enquiry 
under that section. It may often be a matter of con- 
venience both to allow the accused to be present and 
to allow any legal adviser to watch the progedings, 
But the grant of such a concession is on the part of 
the Magistrate a mere act of grace and the accused 
has no innate right fo it. is, however, irregular to 
allow legal advisers of persons against whom there is 
a complaint to cross-examine witnesses or to allove 
legal advisers of complainant to examine witnegses in 
such proceegings. 9 ATMARAH Upnowpas v. TOPANDAS 


97 Or, LI. Wi 894 


inquiry—Accused, 
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— 6.204, Se@ Or. P. C., 1898, s. 252 79 
~ 88.205, 242, 243, 4 (r)—Accused per- 
mêtted" to appear by Pleader—Précedure—Private 
person, whether can gct as Pleader—Plea of guilty 
by person not duly authorised by accused to appear, 
whether @gn be accepted. pa 

Where a Magistrate dispenses with ths personal 
attendance of an accused person and permits him to 
appear by Pleader under s. 205, Cr. P. C, he should 
note upen his record that such permission has been 
given and should not leave tite matter to mere implica- 
tion, 

Where an accused person is permitted to appear by 
a Pleader, it isopen to him to appoint a private 
person to appear in his stead and plead and do other 
acts ow his behalf in the case against him, and it is 
equally open te the Court to permit such private per- 
son to represent the accused as a Pleader. This is, 
however, a deviation from what is ordinarily con- 
templated by the provisions of the Code, namely, that 
an accused should himself appear and plead person- 
ally, and, whenever such a deviation is allowed, there 
should be clearly on record something to show that 
the person who represents the accused Tris been duly 
appointed by him just as an ordinary Pleager has to 
file a vakalatnama. 

The record must also show that the Court has 
given the requisite permission for his appearance in 
place of the accused. 

Where there is no power-of-attorney or letter of 
authority to show that a person has been appointed 
by an accused person to appear and plead on his 
behalf, the Court is not entitled fo accept a plea of 
guilty put forward by such person and to convict the 
accused upon such plea. B Dorarssuau BOMANJI 
DunasH v. ISMPEROR, 28 Bom. L. R. 102; 27 Cr. L. J. 440; 
50 B. 250; A. I. R. 1926 Bom. 218 232 


s. 209—Inquiry into Sessions case—Evi- 

dence, consideration of—iMagistrate, duty of. 

It is the ‘duty’ of a Magistrate when enquiring into 
a Sessions case to consider whether the evidenge is 
credible or not, and though in case of doubt he may 
be justified in leaving it for the Jury to decide, when 
he is convinced that the evidence is false, it is his 
duty to discharge the accused. C KASIM ALI v. SARADA 
Kerra Lana, 30 C. W. N, 336; A. I. R. 1926 Cal. 528; 
27 Or. L. J. 509 973 


S. 215—Committal order, grounds for—High 
Court’s power to quash commitment. 

Where a Magistrate either gives no reasons or gives 
reasons which are bad in law, for committing to the 
Sessions a case which he himself is competent to try, 
the High Court has jurisdiction to quash the com- 
mittal as had én law. ` 

Neitherga request by the accused nor the fact that 
the case has created a sensation in a particular 
community is a good ground fér committing the 
accused to Sessions. B EMPEROR v. AcHALDAS JETHAMAL, 
28 Bom. L. R. 293; 27 Cr. L, J.479; A.I. R. 1926 Bom. 
251 e 703 


aisle BB, 227, 269—Alieration of charge by 
Sessions Judge depriving” accused of benefit of Jury 
—Legality. z s 
It is open.to a Sessions Judge to add an alternative 
charge but it is not a proper exercise of discretiqn to 
withdr&w the charge which the Committing Magis- 
trate thought to be proved and put the agéused under 
& disadvantage py substituis another so that he 
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might be deprived of the right of trial by Jury.. 
Pat RAMSUNDER ISSER v. EMPEROR, 7 P. L. T. 178; 5 Pat. 

238; A. I. R. 1926 Pat. 253; 27. Or. L. J. 512 976 

- - S. 235 {1)—Twe charges, when aan be joined 

in one trial. : 

Where an accused person was charged under ss. 366 
and 420, Penal Code, for having kidnapped a minor 
girl with intent that she might be compelled to 
marry against hor willand for having cheated somebody 
else by making falee representations to him and 
thereby inducing him to part with a sum of money in 
consideration for the marriage of the girl: 

Held, that the two *oflences though separate were so 
connected together as to form one and the same trans- 
action within-the meaning of s. 235 (1), Or. P. ©., and 
the joinder of the two charges was, therefore, permis- 
sible in law. 

The real and substantial test in determining whe- 
ther several offences are so connected together as to 
form one transaction depends upon whether they are 
related together in point of purpose and effect or as 
principal and subsidiary acts so as to constitute one 
continuous act. S HUSSAINBIBI v. EMPEROR, 27 Or. L. 
J. 456 248 

S. 239—Joint trial—Same transaction—~ 

Identity of purpose. A 

Where certain persons are witnesses on the same 
side ina criminal case and all give evidence on the 
same point and to the same effect, to prove the same 
fact, the evidence in the case of all the witnesses is 
given in the same transaction within s. 239, Cr. P. 
C., soas to make a joint trial of such persons for 
perjury legal. There is the most obvious identity of 
purpose in such a case. 

For a joint trial under s. 239, Cs. P.C., identity 
of purpose is sufficient. Community of purpose in the 
sense of conspiracy is not in any way necessary, 
though if itis present, its presence will bea further 
element supporting a finding that the offences were 
committed in the same trangaction. A RAFI-UZ-ZAMAN 
v. CHHOTEY Lat, 27 Cr. le J. 445; 24 A. L. J. 472; A, I, 








R. 1926 All. 334 e 237 
- $. 239—Misjoinder of trials—Breaches of 
notices by different persons. 6 . 


Where notices are issued to several prostitutes 
residing in separate but adjoining houses preventing 
disorderly persons from frequenting their houses, a 
joint trialof them for the breaches of those notices 
is illegal. L Arsua v. Emperor 81, Ie. J. 80; 7 L. 168; 
27 Cr. L.J. 465; A.I. R. 1926 Lah. 248 689 
———— $, 239 (b)—Charge of murder and theft—~ 

Principal and accomplices, joint trial of. 

It is an improper procedure for a Court to follow, 
to allow the principal accused to remain untried while 
a charge of murderis proceeded with against certain 
other persons who are supposed to have played a minor 
part inthe crimoe In such a case all the accused 
should be tried together at one trial. Even if some 
of them were principal offenders and the others ac- 
complices, s. 239, cl. (b), Cr. P. O., permits them all 
to be tried together in one trial. M In re SoGIAMUTHU 
Papayacu!, 27 Or. L. J. 394 9 42 


——-— S. 243. See Cr. P. C., 1898, s. 205 232 

ss. 246, 529 —City of Bombay Police Act 

(IV of 190%, s. 122 —Penal Code (Act XLV of 1860), 

8. 352—Charge, al&ration of--Absence of comptgint 
—Legality. 

Where an accused is,sentup for trial by the 

Police for an offence under s. 122, @ity of Bombay 


e 


4“ 


: Policé Act, the Magistrate is competent to alter the 


aharge and convict him®under s. 352, Penal Code. 
liven if a complaint by the complainant be con- 
sidered necassary in the aove case, the evidence of 
the complainant which evinces a desire on his part 
that the accused should be proceeded against, may 
be treated. as a complaint. B Frar BOMANJI BANAJI 
v. Earperor, 28 Bom, L. R. 291; 27 Cr. L. J. 496; A. I. 
R. 1926 Bom. 255 896 
————- 8S. 247, 259—Complainant, death of— 
Offence, non-cognizable—Abatement of prosecution. 
Even in the case of a non-cognizable offence, the 
death of the complainant does” not necessarily abate 
the prosecution and the Trying Magistrate has dis- 
cretion in proper cases to allow the complaint to 
continue by a proper and fit complainant, if the latter 
is willing. B Manomep Azas, In re, 23 Bom. L. R. 
288; A. I. R. 1926 Bom. 178; 27 Cr. L. J. 491 891 


S. 250—Compensation—Notice to show 
cause—Adjournment, whether must be granted. 

A complainant who is called upon to show cause 
why an order directing the payment of compensation 
should not be made against him under s, 250, Cr. 
P. C., is not entitled as a matter of right to an ad- 
journment to enable him to consult a Pleader and 
to give a written reply. B Inre IĪSHVARLAL MANEKLAL 
Triveni, 26 Bom. L. R. 98; 27 Cr. L. J. 480; A.I. R. 
1926 Bom. 225° 158 


*——— S, 250—Penal Code (Act XLV of 1860), s. 879 
—Theft—Removal of property under bona fide claim 
of right—False charge—Compensation, award of— 
Accusations, several—Discharge in respect of some— 
Acquittal on _others—Compensation, order directing 
payment of, when canbe made. 

In law no distinction can properly be made batween 
a false accusation as to the motive or intention which 
prompts a man in doing a certain act, and a false 
accusation as to his act. 

A charge cf theft against a person who has removed 
the property under a bona fide claim of right is a false 
charge within the meaning of s. 250 of the Cr. P. C. 

Where a person is accused of several offences and 
is discharged in regpect of some of the accusations 
and is acquitted in respect of the others, it is open to 
the Magistrate to make an order under s. 250, Cr. P. 
C., against the complainant in respect of all the accu- 
gations when he passes his final order of acquittal. 
B RAVISHANKAR, JAGJIVAN V. SAVAILAL KRISHNALAL, 23 
Bom. L. R. 89; 27 Or. L. J. 448; A. I. R. 1926 Bom- 193 

ss. 252, 257, 546-A—Non-cognizable 
warrant cases—Process-fees for witnesses. 

In the case of non-cognizable warrant cases, neither 
the complainant nor the accused can bə compelled to 
pay process-fees for the production of witnesses, 
although the complainant must,under s. 2J4 of the 
Cr. P. ©., ìn the ordinary course of events, pay pro- 
cess-fees for the summoning of the accused. 

The expensesas to process-fees for production of 
witnesses in non-cognizable warrant cases must fall 
on the Magistrate's budget. 

Section 546-4, Or. P. C., merely provides for the 
refund of process-fees in non-cognizable cases when 


paid, but does not authorize their payment. R Ex- 

PEROR V. Ma. San NYEIN, 4 Byr. L.W. 187; A. I. R. 

1926 Rang. 13; 27 Cr. L. J. 415 . 79 

——-— S, 253. See Cr. P. O., 1898, s. 437 145 

—~+-— 85. 253 (2), 252—Discharge without 
examining® witnesses, 


} s , 
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Under s. 253 (2), Gr. P. O., af accused person may 
be discharged, even if no witnesses are examined in 
accordance wth the provisions of s. 252, « UNJ 
BERARI LAL v. EUPEROR, 24 A. L. J. 512; 27 Cr. L.J. 
541 1037 
— ss. 254, etase—Charge, 

Sraming of. | 


In a wullant case itis imperative on a Magistrate 
to draw up a formal charge against the accused in the 
manner indicated in s. 251 and to gtrictly comply with 
the provisions of 8. 342, Ur. P. C. C Manouep RAFIQUE 
v Emprror, 43 C. L. J. 100; 27 Or. L. J. 106; A. L R. 
1926 Cal. 537 70 


——— 8, 256—Right of accused to cross-examins 
after charge—Expenses. . . 
Omission on the part of the Magistrate to comply 

with the provisions of s. 256, Cr. P. O., vitiates the 

trial, 

A statement by the Counsel of the accused after 
cross-examining the prosecution witnesses but before 
the framing of the charge that he no longer requires 
their attendance, does not take away the right of the 
accused to further cross-examination under s, 256, 
Cr. P. Q, which accrues only alter the charge is 
framed. 

Under s. 256, Cr. P. C., an accused cannot be made 
to bear the costs of the prosecution witnesses sum- 
moned for further cross-examination. Pat Ram- 
CHANDRA MODAK v. EMPEROR, 5 Pat. 110; (1926) Pat. 304; 
A.I R. 1926 Pat. 214; 27 Cr. L. J. 499 963 


$8. 256, 537—Failure to record reasons for 
asking accused on day of framing charge for eross- 
examination, effect of. 

A Magistrate's failure to record reasons for requir- 
ing an accused to state forthwith on the day of fram- 
ing the charge whether he wants to cross-examine 
any of the prosecution witnesses is an irregularity 
cured by s. 537, Cr. P. O, unless it has occasioned a 
failure of justice. L GHASITI v. Jéupsror, 6 L. 554; 
Ael. R. 1926 Lah. 155; 27 Or. L. J. 108 72 


ss. 256, 537—Summary trial—Failure to 
ask accused whether he wishes to further cross- 
examine prosecution witnesses—Irregularity. 

The mere fact that there is an omission on the part 
of a Magistrate trying a case summarily to ask the 
accused before he is called upon to enter on his 
defence whether he wishes to re-call any of the pro- 
secution witnesses for further cross-cxamination, is 
not a sufficient ground for holding that the proceed- 
ings and trial are vitiated by illegality. Such an 
omission is at the most an irregularity which falls 
within the purview of s. 537, Cr. P. C. 

Per Madgarkar, J.—Section 256, @r. P, OC. which 
gives the accused the right of recalling ‘witnesses 
implies that there must be acharge framed in the 
first instance for the right to come into existence. B 
UMAJI Krisunast Soxavyt V. EMPEROR, 28 Bom. L. R. 
95; 27 Cr. L. J. 431; A. I R. 1926 Bom. 226 159 


8S. 257—Mugistrate's power 8 wefuse to 
summon witness. x 

A Magistrate has nogight arbitrarily to limit the 

number of witnesses called by an accused in his 
defence. He can only do so on the ground that she ° 

application for summoning is made for the purpose 

of vexatjon or delay or for defeating the ends of 
justice. 4e Yusir Art.v. Mvperor, 27 Cr. L. J. 543 
. See e 1038 


342—Warrant 
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———» $. 271—Accused pleading guilty—Conviction 
Cow, duty of—-Confession agains? co-accused, ad- 
missibility of—Evidegce Act (I of 1872), s. 80. 

Under s. 271 (2), Cr. P. O., it is not obligatory on 
the Court tọ convict an accused who pleads guilty, 
Where the Court accepts the pis of guilty and 
convicts the accused oy his plea of guilty his confes- 
sion should not be used as evidence against his co- 
accusedebecause hg ceases to be tried jointly along 

with them. ° 
If the Court does not convict an accused person on 

his plea of guilty his trial does not terminate with 

his plea and, therefore, a confession by him may be 
taken into consideration under s. 30 of the Isvidence 

Act as*against any other person who had been jointly 

tried with him of the Same offence. ASHANKER vV. 

Emperor, 24 A. L. J. 318; 27 Cr. L. J. 149; A. IL R. 

1926 All. 318 241 

S. 271—Sessions trial, commencement of. 
The trial of an accused person in the Court of 

Session begins when he appears in that Court and 

after the Assessors or Jurors have been chosen. L 

EMPEROR v. FITZMAURICE, 6 L. 262; 2 L. C. 21; A. I. R. 

1925 Lah, 446; 27 Or. L. J. 421 ° 149 


8. 288—Sessions trial—Deposition made 
before Committing Magistrate transferred to Sessions 
record, whether substantive evidence—Value of 
deposition made before Committing Magistrate. 
Where the deposition ofa witness made before a 

Committing Magistrate is transferred to the Sessions 
record under s. 288 of the Cr. P. C. the Court of 
Sessions is entitled to treat such deposition as sub- 
stantive evidence at the trial. Where, however, at the 
Sessions trial a witness repudiates the statement made 
by him before the Committing Magistrate, very little 
reliance can be placed upon the latter statement. 
L Raxua v. Empgron, 2 L. O. 62; A. I. R.1925 Lah. 
399; 6 L. 171; 27 Cr. L. J. 438 230 
ss. 297, 307--Judge disagreeing with 
verdict of Jury—Reference to High Court, whegher 
obligatory—Charge to Jury—Non-direction—Omission 
to draw aitention te non-production of witnesses 
mentioned in first information—Trial and con- 
viction of co-accused, reference to. 

Where the Trial Judge disagrees with the verdict 
of the Jury but does not think it necessary in the 
interests of justice to make a reference under s. 307, 
Cr. P. O., it is not obligatory upon him to do so. 

Ordinarily the fact that the witnesses mentioned in 
the first information have not been produced by the 
prosecution and that no explanation has been offered 
therefor, should be brought to the notice of the Jury and 
their attention should be drawn to the‘ presumption 
which arises @nder the law against the prosecution. 

Where ik is necessary at the trial to refer to the con- 
viction of a co-accused in a previous trial with reference 
to the same occurrence, it is the uty of the Judge to 
particularly warn the Jury not to take into account 
the fact of the conviction at all. The failure to give 
such waring amounts to non-direction such as would 
vitiate the verdict of the Jury. © HARI CARAN Das 








v. EMPEROR, 27 Or. L. J. 398. - 46 
—~ 8 342, s : 
eee PENAL Cope, 1860, s. 499 151 
See Cg. P. O., 1898, s. 540 ” 689 
—— $, 342— Failure to examine accused under 


s. 842—Re-trial—Acquittal, whether jusiffiodle, 
A failure to mafea tinal ewxentinatjon of an accused 
4 the proper time under 8,342 of the Cr. P. C., can, 
e 


é 
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hot result in acquittal and will necessitate a remand ` 


of the case for a correction of the error and a fe- 
trial from the point at which it occurred. N Par 
MAHOMED v. EMPEROR, 27 Or. L. 0.475 * 699 
— $, 342, whether applicable to summons cases 

—-Omission to comply with provisions—Trial, whe- 

ther vitiated—Prejudice to accused. e : 

Section 342 of the Cr. P. C. is applicable to sum- 
mons cases as wellas to warrant cases, although it 
may be that in a summons case an examination of the 
accused may be dispensed with under the first clause 
of s. 245 of the Codeyif the Magistrate after hearing 
the evidence finds that there is nothing to answer. 

An omission to comply with the provisions of s. 342, 
Cr. P. O., does not necessarily vitiate the trial. It 
depends on whether the accused has been prejudiced 
in the trial. A KHACHOMAL v. EMPEROR, 27 Or. L. J. 
405; A. I. R. 1926 All, 358 69 


———- ss. 345, 346—Withdrawal of case, petition 
for—Reference to Police, whether proper— Case not 
triable by Magistrate—District Magistrate, order of, 
whether can confer jurisdiction. 

A petition for withdrawal of a case should be judi- 
cially determined by the Magistrate himself and it is 
wholly improper to refer the matter to the Police for 
report and then to act on the report in refusing or 
allowing withdrawal. g 6 

When the Trying Magistrate who is invested with 
second class powers comes to the conclusion that the 
offence disclosed is ons triable exclusively by a First 
Class Magistrate, the trial of the case by him is 
without jurisdiction and the order of the District 
Magistrate requiring him to proceed with the case 
cannot vest him with jurisdiction. © AzizuR RAHMAN 
v. EMPEROR, 43 O. L. J. 214; 27 Or. L. J. 545; A.I. R. 
1926 Cal. 590 1041 





350—Delivering judgment written by 
predecessor—Legality. . bd . 

Though a Magistrate if authorised to try a case on 
evidence recorded by his predecessor, there is no awthori- 
ty for the proposition that a Magistrate who succeeds 
his predecessor can deliver a judgment which has been 
written out by his predecessor without considéring 
the evidence on the record and without hearing the 
arguments if any on behalf of the accused. C 
MAHONED RAFIQUE v. Emperor, 43 C. L. J. 100; 27 Or. 
L. J. 406; A. I. R. 1926 Oal.537 °. 70 
— -— 8. 350A--Bench of three Magistrates—One 

only present throughout trial---Legality. 

Where out of three Magistrates constituting a Bench, 
only one is present on all hearings throughout the 
trial, sitting sometimes with one, sometimes with the 
other and sometimes with both, the trial is bad as 
contravening the provisionsof s. 350A, Cr. P. O., even 
though the quorum consisted of two. L BANWARI v. 
EMPEROR, 27 Or. L. J. 463; 7 L. 122 255 


$. 360—Deposition of witness read over in 
presence of Pleader of accused, validity of. 

Under s. 360, Cr. P, C., if the accused is in attend- 
ance, the evidence must be read over in*his presence; it 
is only when the accused appears by a Pleader that 
the reading over of the evidence in the presence of 
the accused's leader amounts to a sufficient com- 
pliancewith the proPisions of the section. C KAgIM 
ALI v. SARADA Kripa LABA, 30 C. W. N. 336; A. IR, 
1926 Cal. 528; 27 Cr. L. J. 599 . 973 
————_ S. 360—-Deposition read gver by deponent 

himself, effect of, ` 


a. 


. 
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“Where a Magistrate produced to prove a confession 
recoMled by him reads ov& his deposition and does 
not.have it road over to him in the hearing of the 
accused, the deposition is stifi a legal piece of evi- 


dence. PatJaawa DHANUK v. EMPEROR, 5 Pat 63; A. 
I. R. 1926 Pat. 232; 27 Cr. L. J. 484; 7 P. L, T. 396 

: 884 
———-s.364. Bee Cr. P. C., 1898, s. 164 978 





———*.s, 364—Collective 
accused, legality of. 
Recording of the statements of two accused collec- 

tively is an irregularity which vitiates trial, L Guasitr 

v. EMPEROR, 6 L, 554; A. I. R. 1926 Lah. 155; 27 Cr. L. 

J. 408 72 

—-——- 5, 367—Appellate judgment, contents of— 
Cursory judgment—Illegality. 

Judgment of an Appellate Court ought to contain 
particulars so as to satisfy the revisional Court that 
the case has been examined from every aspect. 

Where an Appellate Court dismisses an appeal say- 
ing merely that it was satisfied after examining the 
evidence that the appellant was guilty, its judgment, 
though not illegal under s. 367, Cr. P. C., is most 
improper. A SHANKER v. EMPEROR, 24 A. L.-J. 318; 27 
Cr. L. J.449; A. 1. R. 1926 All. 318 241 

S. 421—Appeal—Summary dismissal. 

An Appellate Court has power to dismiss an appeal 
summarily on reeeiving the petition and perusing the 
same. But when the record is sent for and received 
the appellant is entitled to be heard in support of his 
appeal. C SURENDRA NATH Grose v. EMPEROR, 42 ©. L. 
dJ. 554; A. I. R. 1926 Cal. 161; 27 Or. L. J. 412 76 


———— SS. 423 (2), 537 (d)—Admission of im- 
proper questi®@s—Court’s duty to warn Jury— 
Charge, contents of—De novo trial, when should be 
had. 

Jf improper questions have been admitted at a 
trial it is for the Crown to show that their improper 
effect has been®set right by the Court. Either the 
Jury should be told at onc@to disregard the state- 
ment, pr else the charge should contain a similar 
warning to them and they should be expressly told 
that they are not to cogsider the statement as involv- 
ing 2 contradiction or otherwise damaging the evi- 
dence of the witness. If the Judge is of opinion that 
it will be difficult for the Jury to do so and the evi- 
dence is material, it is preferable that there should be 
a new trial. B KUTUBŲDDINKUAN ASHRAFKHAN v., IEM- 
PEROR, 28 Bom,L. R. 281; 27 Cr. L. J. 481; A. L R. 
1926 Bom. 238 881 


S. 428— Further evidence, recording of, by 
Appellate Court—Practice and procedure—Co- 
accused, whether competent witness. 

An Appellate Court is justified under s. 428, Cr. P. 
O., to allow prosecution to produce further evidence if 
it finds that certain evidence is wecessary to cnable 
it to give a correct finding. All that is necessary is 
that Appellate Court when directing the taking of 
further evidence should record its reasons. But the 
section does not authorise the examination ofa co- 
accused as a witness even though that co-accused may 
not have appealed. L DULLA v. EMPEROR, 27 Or. L.J. 
463; 7 L, 148 255 
man 88. 437, 439, 253—"“Dischqrge” of accused, 

meaning of —Commitment, ordgr for, when proper. 

Several persons assaulted another causi% fatal 
injuries. ‘he Police sent them up for trial under 
ss. 147 and 30g, Penal Code, but the Magistrate framed 
charges under*ss. 147 and 325 of the’ Code, The 


examination of two 
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Sessions Judge, on being moved Sy a relation of the 
deceased, directed under s. 437, Or. P. ©., that the 
„accused should b®@ committed for trial under's. 3@4, 
Penal Code. On revision: F 

Heid, that the accused not having been “discharged” 
wethin s. 437, Cr. P. C., the Sessions Judge had no 
authority to order commitment under that section. 

_ Action under,s. 437 or s. 439, Cr. P. O., for order- 
ing commitment should rarely be taken in the midst 
of a trial, and certainly only when the failure of a 
Court to commit is shown ‘vn the face of proceedings: - 
to be improper. O Bitopar v. Euperor, 3 O. W. N. 
201; A. 1. R. 1926 Oudh 194; 27 Cr. L. J. 417 145. 
S. 438—District Magistrate, power of, to 
make reference to High Court against judgment of 

Sessions Judge. . 

A District Magistrate has*no powers to make a” 
reference to the High Court questioning the propriety 
of the judgment of a Sessions Judge. L EMFEROR v. 
Jenar SINGH, 2 L. CO, 187; 27 Cr. L. J. 430 158 

ss. 438, 439—Reference—High Court's: 
powers. 

The High Court is competent to pass a substantive 
period of imprisonment on reference even if the 
accused hagserved out the sentence of imprisonment 
actually passed onhim by the Court below. B 
EMPEROR v. SHANKAR NARAYAN Gosart, 28 Bom. L. R. 
200; 27 Cr. L. J. 857; a. I. R. 1926 Bom. 256 1053 
——— 5, 439, See Cr. P. O., 1898, s. 145 695 


——— 8. 439 —Illegality of procedure—Accused not 
prejudiced—Interference in revision, whether 
permissible, 

Mere illegality of the procedure adopted by a Magis- 
trate is no ground for interference in revision and 
before any revisional action could be taken it must at 
least be alleged that the accused has suffered 
a hardship through the illegality. N Pat MAHOMED v. 
EMPEROR, 27 Or. L. J. 475 699 
——-— sS. 439—Illegality, technical—Revision— 

Interference, 

The High Court will not interfere in revision where 
the illegality in trial has been purely technical and: 
has not prejudiced the petitioner, L MURLI Daar v. 
EMPEROR, 27 Cr. L. J. 558 1054 


s. 450—Trial by Jury, right of—Right 
claimed during commitment proceedings—Amendment . 
of Code, effect of—Right, whether taken away. 

The right of an European British subject to be tried 
by Jury isa substantive right and not a mere matter 
of procedure. Therefore, a person who was under the. 
unamended Cr. P. O. entitled to be tried by Jury and. 
had claimed the right of such trial before the Com- 
mitting Magistrate could not by the subsequent 
amendment of the Code be deprived gf such right. 
L EMPEROR V. Wirgsacricy, 6 L. 262; f, Q. 21; A. 1. 
R. 1925 Lah. 416; 27 Cr. L. J. 421 . 149 
S. 465—Accused appearing to be of unsound 

mind—Duty of Court. 

Provisions of s. 465, Cr. P. O., are mandatory and. 
their non-compliance vitiates the trial. 

Where a Sessions Judge's mind is not Free from 
doubt as to the mental state of the accused at the time: 
of trial, it is incumbent }pon him to hold an enquiry 
on the question, whether the accused is capable of 
making.his defence when he comes before him and to 
take the opinion of the assessors on that question and 
to come tqa decision before proceeding further with 
the triat, LSanroxu SINGH %Y, EMPEROR, 27 Cr. L, J. 552 

. See è 1048 
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—~—— 8. 476—Sessions Judge, whether competent 


to take action when evidence given before his pre- - 


@deaeSsor—Sessions Court, whether*permanent Court, 


There is a permanent Court of District and Sessions ` 


Judge with successive incumbents in office of the 
Judge. “Qherefore,a Sessions Judge can take action 
under s. 476, Gr. P. O., even where the alleged false 
evidence was given before his predecegsor. L BARKAT 
ALI v. GHULAM Hussatn, 27 Or. L. J. 527 991 


——— ss. 476, 537, 4—False evidence by witness 
—Complaint by Magistrate to himself—Transfer of 
case to another Magist: ate—Irregularity —Illegality. 
The Chief Presidency Magistrate, Calcutta, being 

of opinion that a witness in a trial before him had 

been, guilty of perjury made a complaint in writing 
“under s. 476, Cr, P. Ce, and forwarded the same to 

himself as the Chief Presidency Magistrate; and im- 

mediately afterwards transferred the same to the Third 

Presidency Magistrate for disposal, who committed 

the accused to the High Court Sessions for trial. The 

accused alleged that the commitment was illogal, but 
his objection was overruled and he was convicted : 

Held, Per Curiam (Rankin and Chakravarti, JJ., 
dissentients), that although technically the Chief Pre- 
siden¢y Magistrate made a mistake, th? procedure 
adopted by him wassubstantially correct as he made the 
complaint and received it, and, in the absence of any 
prejudica caused fo the accused, it was nothing worse 
than an irregularity which could be disregarded. 

Per Rankin, J--A document which is not addressed 
to a person other than the’writer is not a complaint 
either in the ordinary sense or in the sensein which 
the word is used in s. 476 of the Or. P. ©. The 
meaning of s. 476 is that a Judicial Officer minded to 
initiate proceedings for offences therein described 
must initiate them before another person who is a 
Magistrate of the First Class having jurisdiction and 
must do so by making and forwarding s complaint to 
him. C Corin Mackrnzig Maoxay v. Exprror, 30 0. W. 
N. 276; A. I. R. 1926 Cal. 470; 27 Or. L. J. 385; 43 O. L, 
J. 810; 53 0. 350 . 33 


——~-—— 8,476B, See LIMITATION Acr, 1968, Son. I, 

ART. 155 851 
———§. 476B—Court . sanctioning prosecution 

instead of lodging complaint—Error—Revision. 

I£ a Court purporting to act under s. 4765, Cr. P. 
C., sanctions the prosecution. and directs the case 
‘being sent to a Magistrate having jurisdiction, it should 
he deethed to haye made the complaint as required by 
the section. The High Court as a Court of revision 
has power to correct the erroneous form of such orders. 
A Bos Lat v. EMPEROR, 27 Cr. L. J. 523 987 


8, 488—Hindu Law—Wife of Kahar 
contzacting sagai with anather—Dissolution of 
marriage—Maintenance—Liabijity of her first 
husband. i . ° 
Where the wife of a Hindu kahar contracts a 

:gagai with another person but is not living with him, 

nor the ae ep of her marriage has been effected 

or recagitized by the caste punchayat,.her husband 
cannot be absolved from his liability to pay her 

maintenance. A Basu Nafpanv. Punta, 27 Or. L. J. 

-550 k 1046 

> S. 488—TIil-ireatment. by husband—Wife's 
refusal to live with her husband—Maintenange— 
Second marriage by husband, whether valid excuse. 
Where a wife has beensill-tgeated by lêr -husband 

and turned out of the housa e? refusal on her pert 
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to live with him does not disantitle her ‘to main- 
tenance. . s ` 
Mere second marriage on the part of husband does 
not justify first wife's @fusal to live with him. But 
where a first wife has been turned out after continued 
ill-treatment, a half-hearted attempt to induce her to 
come back before second marriage must, be regarded 
merely an excuse for the contrdécting of a second 
marriage and she is not bound to go back to ber ‘hus- 
band, nor her refusal to do so will disentitle her to 
maintenance. L Pritam SINGH v. Basant Kaur, 27 Or. 
L. J. 507 $ 9714 





s. 488—Maintenance order, conditional-—- 
Legality. : 
An order directing the husband to take away his 

wife with him and maintain her and, in the event of 

his failing to do soor turning her out, to pay a fixed 
sum to her for maintenance, being conditional, is not in 
accordance with law and hence liable to be set aside 
in revision L Natasa SINGH v. HARNAM Kuar, 27 Or. 
L. J. 556 1052 


§.497—"“Death or transportation”, meaning 
of—Bail, grant of—Principles applicable. , 
The phrase “an offence punishable with death or 
transportation of life” in s. 497, Or. P. O., refers only 
to an offence in which the sentence of transportation 
for life is prescribed as an alternative sentence to 
capital punishment. The phrase ntust not be taken 
as extending to offences punishable with transperta- 
tion for life alone. š . 

Following the principle that an accused is regarded 
as innocent until he is proved guilty, it -is an es- 
tablished principle throughout the greater part of the 
British Impire that an accused is kept in detention 
before his trial mainly that his appearance for trial 
may be assured, bail being normally accepted when 


the security is such as to make it morally certain that ` 


the accused will appear. . : 
While a wide discretion as to the grant of bail in 
cases other than thoseginvélving capital punishment 
has been placed in the hands of Magistrates, they are 
bound, when weighing the probability of the Prisoner 
appearing for,trial, to consider the nature of the 


offence charged, the character ©f the evidence’ against - 


the prisoner, and the punishment which, in the event 
of conviction, is likely to be inflicted on the prisoner. 
Again, while mere vague allegations that the prisoner, 
. if released, will tutor witnesses, should not be taken 
into account, the Magistrate’ may ewell refuse ta 
enlarge on bail where the prisoner is of such a 
character that his presence at large will intimidate 


witnesses, or where there are reasonable grounds for - 


believing that he will use his liberty to suborn evi- 


dence. R MOHAMMAD Evsoor v. EMPEROR, 3 R. ar 


1. R. 1926 Rang. 51; 27 Cr. L.J. 401 


s. 522— Restoration of possession, 

Where it is found thatthe accused were still 
putting a fence round the land when complainant 
arrived at the spot and prevented him from taking 
possession by show of force, an order restoring posses- 
sion is justifiable. L ALLAH JAWAYA V. EMPEROR, 27 Cr, 
L. J, 495 : 895 
——— $. 526—Cognizable case sent up for trial 
by Police—Private prosecutor, right of, to apply for 
transfer. 


Inver ina cognizaBle case sent up for trial bysthe 


Police, the private prosecutor is entitled to apply for 
transfer of the case underes. 526, Cr. P. C., only hig 
rights are subordinate to thoge of the Crown, so thak 


e 
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in case of a conflict between him and the Public Prose-" 
cutor in the n@atter of tragsfer the right of the latter 
preWuils. L Bacu ALI v. MUHAMMAD Diy, 6 L. 541; A. 
I. R. 1926 Lah. 156; 27 Cr. L.Y 
-—— $. 526, scope of. 

Scope of s. 526, Cr. P. C., has now been donsider- 
ably enlarged by Act XVIIL of 1923, and every case 
tried by a Criminal Court comes within the purview 
of the amended section. L LAKSHMI Narain v. Ratt, 
A.I R.1926 Lab 199; 27 Cr. L. J. 476 700 
s.526—Transfer of case--Inquiry before 

commitment by Deputy Magistrate—Opinion formed 

by District Magistrate in extra<judicial proceeding, 
whether ground for transfer. 

The mere fact that the District Magistrate has 
formed an opinion as to the guilt of the accused in 
au extra-judicial proceeding is no ground for trans- 
ferring an inquiry before commitment which is being 
conducted by a Deputy Magistrate. O Uwa Natu 
Suxta v. EMPEROR, 2 O. W. N. 847; A.) R. 1925 Oudh 
“731; 27 Cr. L. J. 551 1047 


8.526—Transfer of case—Judicial etiquette 

—Permitting private persons to sit on dais— 

Receiving visits from parties. 

Judicial Officers should be careful to avoid any 
‘opportunities of having improper imputations made 
against them. < 

It is impropeg fora Judge or a Magistrate to offer 
a seat on the dais to a private gentleman during the 
hehring of a case. 

A Magistrate should not receive visits from any of 
the parties who have cases pending in his Court. 

Where a Magistrate trying a case has been guilty 
of indiscretions and the case has given rise to un- 
desirable controversy in the district in which it is 
being tried, it is desirable to remove the hearing of 
“the case to some place outside the district. O Ganpat 
Sanat v. IKOSHALENDRA Pratap Sant, 3 O. W. N. 245; 27 
Cr. L. 3.498 962 


= ag s. 526—-Transféer ef case—Principles appli- 
cable, 
if à Magistrate convicts an accused on a minor 
charge when-he should have committed him to Sessions 
on @ graver charge tMere is a remedy provided by the 
‘law, but it would be avery dangerous thing for the 
High Court to interfere in a pending case and trans- 
fer it from the-Court which is seised of it because the 
Court during the hearing of the case takes a par- 
ticular view ofthe law or the facts. 
On a charge’ instituted ona Police report and in 
_which the prosecution is in the hands of the Public 
Prosecutor exceptionally strong grounds would have 











“to be shown before the High Court would exercise ` 
“its power of transfer at the instance of a private com- 


plainant wher the responsible authorities are satisfied 
that there is no ground for withdrawing the case from 
_the Court which is hearing it. A Marpcror v. BHIK 
nann; 27 Or. L. J. 454; A. L R. 1928 All. 307 246 
: ~- S. 528—Transfer by District Magistrate 
„without notice—Legality. | 
A transfer under s. 528, Or. P. ©., is not illegal 
| for want of nétice to the opposite party. L BAGA ALI 
`v. MUHAMMAD Diy, 6 L. 541; A. I.R. 1926 Lah. 156; 27 
“Or. L. J. 411. 75 





———'s. 529. See Or. P. O., 1898qs. 216 896 

= — 8,533. See Cr. P. O, 1898, s. 164 , 978 

—— S. 537. NANG 
Seg. Or. P. O., 1898, s. 256 159 
See On, P. O, 1898, s. 476 33 
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——— s. 539—Penal Code (At XLV of 1860), s. 19 
afidavit sworn before Magistrate—Use, in High 
ourt. o . 

A Magistrate isa Judge only when he is exercising 
jurisdiction in a suit or in aptoceeding. Therefore, 
an affidavit sworn before him in connectiqn with a 
dase when he has not the seisin of the cas, cannot be 
used in the High Court. Pat RAMCHANDRA MODAK v. 
JimPEROR, 5 Pat. 110; (1926). Pat.*304; A. I. R. 1926 Pat 
214; 27 Cr. L. J. 439 963 
————— ss. 540, 349-Re-examination Of pro- 

secution witnesses by Court -- Accused not re-examined 

under s, 842—Irregularity, whether fatal. 

lf prosecution witnesses are re-called for an ex- 
amination by the Court after their- examination is 
over, their examination under s. 540 of the Cr. R O. is 
no part of the prosecution case and a Magistrate i$ 
not bound to examine the accused under s. 342 of 


_the Code once again after such examination. N Par 


MAHOMED v, ISMPEROR, 27 Or. L. J. 475 699 
S. 546-A. See Or. P. O., 1898, s. 252 79 


s. 561-A— High Court's inherent power to 
prevent abuse of process of Court—Remarks by 
Appellate Court about Magistrate, expungirig of. 
High Cgurt has inherent powers to make such 
orders as may be necessary to prevent abuse of the 
process of any Court or otherwise to secure the ends : 
cf justice. But the power to expunge a portion of 
a judgment delivered by a competent Court is intend- 
ed for cases of exceptional circumstances and should 
be sparingly exercised. 2 

There is neither any precedent nor is this desirable 
that the High Court should, on the motion of a 
subordinate Magistrate, expunge remarks made by 
alower Appellate Court relating to the conduct of 
judicial proceedings taken by the said Magistrate. 
L MOHAMMAD QASAM v. ANWAR Kuan, 27 Cr. D. J. 510 





974 
s. 562—Accused widow and puppet. 

The accused's being a widow 45 years old and a 
puppet in the hands of other accused is a circum- 
sta&ice that would entitle her to the benefit of s. 562, Cr, 
P. O. C SUPERINTENDEKT & REMEMBRANGER, LEGAL 
Arrairs v. Kiran BALA Dasr, 43 G. L. J. 79; 30 C.W. 
N. 373; 27 Cr. L. J. 409; A. I. R. 1926 Cal. 531 73 
—— 8. 562, application of —Excise offences, 

Section 562, Cr. P. O., as amended in 1923, covers all 
offences whether they are or are not under the Penal 
Code. But in cases of offences like those under s. 61, 
Excise Act, the section should not be resorted to.. L 
Emperor v. Faiz TALIB, 27 Cr. L. J. 478 702 
-—— 8,562 (i) (a)—Release with admonition— 

Offences contemplated. 

Section 562 (1) (a), Cr. P. C., does not apply to offences 
under special acts but is confined togeertain specified 

B EMPERQR v. PANDU 
Rassi, 28 Bom. L. R. 297; 27 Or. L.J. 528; A.I. R. 
1926 Bom. 230 6 | 992 


Criminal trial. 
See (i) CRIMINAL PROCEDURE, 
(tì) PRACTIGE, d Š 
Custom—Adoption—Rajputs of District Gurgaon— 
Widow's powers of adeption—Choice, restrictions on. 
Among the*Rajputs of the Gurgaon District a 
widow'can, without any permission, adopt one ofthe è 
Male members’ of her husband’s family, : 
The,son of the husband's elder brother has a 
preferentMl right aeh the younger brother's’ son and 


. 
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failing them prefewnce ‘g6és to the more distant male 
relatives related through males. 


Witen itis a question of adopting a distant male 


relative, itis fitting that endeavour be made to select . 


one in a lower generation than that of the adopter but 
failure tg doso doesnot invalidate the adoption. L 
Srrran Sneon v, HAZARI SINGH, 7 L. 117; A. I. R. 1986 
Lah. 207 $93 


. . 
——-—— Alienation—Sale of ancestral land to buy 
morigagee rights, whether justified—Specijic Relief 

Act (Lof 1877), s. 41, appticability of. i 

A sale of ancestral land for the purpose of buying 

a mortgage-of land, where the mortgagor is a widow, 
cannot be justified either on the ground of necessity 
or asa prudent act or an act of good management. 
. Where, however, such a saleis challenged by a 
‘reversioner ef the vend$r and the Court finds that the 
restate of the vendor which has ultimately to devolve 
on the plaintiff has benefited by the investment of 
the sale consideration in the purchase of the mort- 
gagee rights, the Court has power under s. 41 of the 
Specific Relief Act, to direct that the plaintiff should 
pay the amount so invested to the vendee before taking 
possession of the land in suit. 

Where co-owners sell their joint ancestgal land, the 
sale when impeached by a reversioner cannot be split 
“up into parts. The transaction affects him as a whole 
and he is entitled to assail the whole of it. L Rata 
Sinau v. Brisana, 8 L. L. J. 32 & 102; A. I. R. 1926 Lah. 
186 355 


Gifi—Widow’s powers—Ancestral property 
coming to heir by gift rather than inheritance, 
nature of. 

Among Sayyads of Kot Isa Shah in the Jhang 
Tahsil a near collateral has a preferential claim toa 
daughter's son whose mother has not married in the 
family of her father. Nor is there any special custom 
among them empowering a widow to make a valid 
gift of property inherited by her from her husband. 
L Kuzar HAYAT v. ALLAH Yar Suan, 7 L. 4; A. T. R. 
1926 Lah. 171 4009 


———— Gift to stranger—Adoption by donee— 
Collaterals of donor, whether can challenge adop- 


tion. 

R adopted K, a stranger, as his son and some years 
afterwards gifted the whole of his land in his favour. 
B, a collateral of R, brought a suit to challenge the 
adoption and the gift and impleaded the other 
collaterals as parties to the suit. A compromise was 
effected in accordance with which K retained one- 
half of the land ; the other half was entered in the 
name of R and on his death was to go to the collaterals, 
On R's death this arrangement was carried out. Sub- 
sequently K,ewho was himself childless, adopted 
another stranger D, and B again brought a suit to 
challenge the adoption. The previous documents 
which had been executed betw@n K and the col- 
‘Jaterals of -R showed that the gift made by R in favour 
of K had been recognised to the extent of one-half: 

Held, tgat inasmuch as K, who was a stranger to R, 
held the land under a gift from R which had been 
recognised by R's collaterals, ‘and not as the adopted 
son of R, the collaterals of K had nq right to challenge 
D's adoption by K. L DHANI v. Biru, .8 L. L. J. 7 


. 337 
e Proof—-Evidence Act (I of 1878), ss. 040 
to 44, 56, 67—JSudgment not inter parties, whether 
yelevant—Instances, prodf of. ng. 
è ee 
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Custom—contd. 
: ° 
The judgment in one suit becomes relevant in an- 
other only if it falls within the provisions of ss. 40 to 
44 of the Evidence Act, unless the judgment congains 
an exposition of law, ine which case under ss, 56 and 
57 of the Evidence Act&he Court would take judicial 
notice ef it in so far as it states what the law is. It 
does not follow, however, that even in such a case 
statements of fact contained in the judgment become 
matters of which the Court will tko judicial notice. 
“ The question whether a person has adopted*a par- 
ticular custom is 4 question of fact, which must be 
proved like any other question of fact. That the 
custom has been held to have been proved in a pre- 
vious suit between different parties does not affect the 
parties in a subsequent suit. Where, however, several 
suits have been brought and a custom has been re- 
peatedly proved, the Court may take judicial notice 
of the fact that a certain class of people is governed 
by the custom. Also when a custom has been very 
thoroughly proved in one case by a number of witnesses 
referring to many instances in which the custom has 
been given effect to, parties in subsequent cases may 
consider it a futile task to contest the decision in the 
previous case and to try to dispute what has been 
proved so thoroughly in the earlier case, and they may 
admit that the decision in the previous case was 
correct and binding. S Tursrpas KxesHowpas v. FAKIR 
MAHOMED 321 


; Proof—Second appeal—QueS8tion of fact or 
ew. è 

A family custom need not be immemorial, but it 
must be ancient and exact and ought to be clearly 
established by convincing evidence, 

Proof of custom is a mixed question of fact and 
law and ina fit case the Court 06 Appeal may go 
into evidence concerning it. A Kisuun SINGH v 
Gonrnp Ram, A. 1. R. 1926 Al). 219 363 


Proof—Recent instances. 

It is of the essence of special usages modifying the 
ordinary law of succession that they sfiould be angient 
and invariable; and it & further essential that they 
should be established to be soby clear and unambiguous 
evidence. Ik is only by means of such evidence that 
the Courts can be assured of teir existence ang that 
they possess the conditions of antiquity and certainty 
on which alone their legal title to recognition depends. 

One or two instances, especially of very recent dates 
cannot prove a custom. 

Evidence showing exercise of a right in accordance 
with an alleged custom as far back as living testi- 
mony can go raises the presumption, though only a 
rebuttable presumption, ps tothe immemorial exist- 
ence of the custom, and if the existence pf the custom 
has been proved for a long period the onus lies on the 
person seeking to disprove the custom to demonstrate 
its impossibility. © PRAYAG Kumari DEBI v, Siva 
Prosap SINGE, 42 G L. J. 280; A.I. R. 1926 Cal. 1 


385 

Succession—Sayyads of Kot Isa Shah, Tahsil 
Jhang— Collaterals versus daughter's son. 

Property which is originally ancestral does not 

become self-acquired property of the donee because it 

comes tothe donee by gift and not by inheritance 





when it would have descended to him by inheritance e 


even if there had been no gift. L Kuizar HAYAT v. 
ALLAH Yar Sufa, 7 L 4; A. I. Ri 1926 Lah. 171 1Q09 
—— Widow, alienation by—Self-acquired property 
—Reversioners’ right to sue in presence of daughter, 
The existence of a daughter does not preclutie the 

e 


`~ 


ry 
e 
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e 
neaYreversioner from confesting an alienation made 


by a widow aqd it is eater ge whether the property . 


alienated by the widow is selfacquired or ancestral. 
L Kane v. Mewaz, 7 L. 10; A. I. R.1926 Lah. 192 


1011 
Cutchl memons. See MUHAMMADAN Law, APPLI- 
OABIĻITY OF 321 


Damages, suit for—Preliminary decree, whether may 
be passed, 

In a suit for damages for non-delivery of goods 
ordered, no preliminary decree can be passed, as such 
a procedure is not warranted by law. L Durea Datt- 
Jacan Nata v. R. J. Woop & Co. 1012 


Debtor and creditor—Loan—Akda given by creditor 
to debtor on third person—Consideration. 

Defendant borrowed a sum of money from the 
plaintiff; the latter paid a portion of the amount in 
cash and for the balance gave an akda to the defend- 
ant on one Q. The latter honoured the akda and 
gave a credit to the defendant for the amount men- 
tioned in the akda. Thereafter the defendant drew 
on Q against that amount for various sums. Ina suit 
by the plaintiff to recover the amount of the loan from 
the defendant: 

Held, that the plaintif had paid the full amount 
of tha loan to tlte defendant as soon as Q had given 
credit to the defendant for the amount of the akda 
and that the plaintiff was, therefore, entitled to recover 
the amount of the loan from the defendant. N 
NARAYANDAS v. PANDURANG, 9 N. L. J. 1 212 
— Property purchased with money adranced— 

Creditor, wheger entitled to charge over property. 

In the absence ofa contract to the contrary, a 
creditor who has advanced money is not entitled to 
a charge over the property acquired with the money 
a‘ivanced. A Inthe matter of ANNAPURNA Co. LTD., 24 
A.L. J, 347 e 93 


e 

Decree, fraudulent. See I pence Acr, 1872, s. rr 
e 

- ——, preliminary, set aside in appeal—Final 

decree, appeal fron, if necessary. See APreAL 851 
Defamation —Petition before Mugistrate to initiate 

proceedings under s. 107, Cr. P. C.--Inquiry by 

Police —Statement by petitioner in petition and at 

Police inquiry, whether absolutely privileged. 

Defamatory statements in a petition toa Magistrate 
to initiate proceedings againsta person under s. 107, 
Or. P. O., are absolutely privileged. . 

Similarly, where such a petition is referred to the 
Police for inquiry, statements made by the petitioner 
to the Police are also absolutely privileged. 

Per Coutts Trotter, C. J.—Statements made by a 
patential witness as a preliminary to going into the 
witness-box are equally privileged with the statements 
mide when actually in the box in the Court. 

Per Viswanatha Sastri, J.—Apart from s. 202 of the 
Gr. P. C. it is competent to a Magistrate to refer a 
pesition to initiate proceedings under s. 107 of the 

Jode to the erie for investigation, and the Police 
Officer is entitled to hold the investigation and having 
prrsented the petition, it is the duty of the petitioner 
to assist in the investigation. M Popa SANJIVI REDDY 
y.Koynigarr Konger Reppi, 23 L. Wẹ 327; 50 M. L. J. 
460; 49 M. 315; A I. R.1926 M&d. 521 ë 8 
Dekkhan Agriculturists’ Rellef Act (XVII of 

1879), Se 10A—Redémption, suit for, by agricul- 

turist—Death of pleintijff -legal representative 

not agriculturist, effect of. é 
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Dekkhan Agriculturists’ Relléf Act—conc@d. 


The privileges conférred upon an agriculturist by 

the Dekkhan Agficulturists’ Relief Act are personal, 
they are not such as can pags from one person to 
another either by assignment or by devolution. 
e Where during the pendency of a suit forsedemption 
instituted by an agriculturist the plaintif dies, and 
it is found that his legal repregentative who is sub- 
stituted in his place is not an agriculturist, the latter 
cannot claim the benefit of the provisions of the 
Dekkhan Agriculturists> Relief “Act, B MARTAND 
TRIMBAK GADRE v. AMRITRAO RAGHOJIRAO DHAMALE, 49 
B. 662; 27 Bom. L. R. 951; A. I. R. 1925 Bom. 501 


924 
Deposit and loan, distinction between. See 
LIMITATION Act, 1908, Scu. I, Arr. 60 e 215 
. 
Easement—Light and air. j s 


Light, like air, is the common property of all, or, to 
speak more accurately, it is the common right of all 
to eñjoy it, but itisthe exclusive property of none, 
and itis impossible that a person, for the sake of 
very small windows in his house, should be allowed 
to claim stoppage ofall building in the neighbour- 
hood on the ground of casement. $S BULCHAND v. 
AssuDAMA® 444 
Election, municipal—Electoral roll, exclusion from, 

for non-payment of tax—Revising authority, decision 

of —Finality—Civil Courts, jurisdiction of, when 
ousted, gs 

In the preparation of the electoral roll ofa Muni- 
cipality under the Madras District Municipalities Act, 
the decision of the revising authority refusing to enter 
the name of a person in the electoral roll on the 
ground that he had not paid’ the taxes due by him 
under the Act for the preceding year is final and 
cannot be questioned in a Civil Court unless it had 
been passed without any enquiry at all or based upon. 
entirely irrelevant conclusions. 

The mere fact that the decision of the Revising 
Board was arrived at without framing an issue or 
recgrding a finding on the question whether a demand 
notice had been previously served upon the person 
does not amount to a wantof judicial functioning so 
as to attract the jurisdiction of the Court. 

That the judiciary should presume to impose its 
own methods on administrative or executive officers is 
a usurpation, And the assumption that the methods ` 
of natural justice are ex necessitate those of Courts of 
Justice is wholly unfounded. This is expressly appli- 
cable to steps of judicial procedure or forms of. 
pleading which cannot be held to govern every 
statutory tribunal. M Kora SUBRAMANIAM CHETTY 2, 
UHAIRMAN, MUNICIPAL Councit, GUGDIYATHANM, 22 L. W, 
719; A.I. R. 1926 Mad. 204 ' 658 


Estoppel—Burden of proof. © 

In order to establish estoppel it is wecessary to 
make out thata representation was made by a person 
and the other party to the representation believed 
that representation to be true and acted upon it, to 
his prejudice. If no representation was made or if the. 
other party did not believe in the represdhtation and 
did not alter his position to his prejudice by believing 
that representation, then there is no question of 
estoppel at all. M RAJAGOPALACHARIAR v. SAMI RepDI, 50 
M. LL. J. 221; (1926) M. W. N. 266; 4. I. R. 1926 Mad. š 

7 “Ade 


a 


Evidence. . 
See Ao (i) CIVIL@ROCKDURE, 
. (ii) CRIMINGL PROCEDURE, 
vii) PRACTICE, . 
e 
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Admission of—Objections—Procedure, 

All objections as to the admissibility of evidence 
should be dealt with atthe time of its reception or 
at any rate at the earfiest possible opportunity. The 
reason of he rule is that ifthe Court allows the ob, 
jection, the? party tendering the evidence may take 
such steps as he may be advised to get the lacunze 
remedied. : 

It may be that in some cases, evidence has to be 
received subject to objectian in anticipation of other 
evidence which, it is hoped, will be forthcoming and 
which if produced will romove the objection. In such 
cases a final decision on the objection must be record- 
ed before the Court proceeds to judgment. Omission 
in thig respect is likely to prejudice the party pro- 
ducing the evidence by detting the matter remain in 
a dubious state and then depriving the party tender- 
ing the evidence of an opportunity of making up the 
defects which in many cases he would be ready to do 
if he is told that the objection is allowed. GO RAMANUJ 
Sei v. DAKSHINESWAR Rays, 30 C. W. N. 259; 43 C. L. J. 
23 101 


—~ Witness, death of, before cross-examination— 

Statement, whether admissible. ; e- 

Where a witness dies after his examination-in- 
chief but before his cross-examination, his evidence is 
admissible but the weight to be attached to such evi- 
dence would depend upon the circumstances of each 
case. M MAHARAJA or KOLHAPUR V., SUNDARAM IYER, 48 
M. 1; A. I. R. 1925 Mad. 497 705 


Evidence Act (I of 1872), 8. 11—Statement made by 
holder of property asserting his ownership, admis- 
sibility of. 

Per Miller, C. J.—Where the question arises 
whether the beneficial ownership of certain immove- 
able property acquired by an employee in his own 
name vested in the latter or his employer, statements 
made by the employee at the time of the acquisition 
‘of the property and subsequently thereto showing 
that he was the beneficial owner of the propertyend 
not a benamidar for his employer are admissible in 
evidencs under s.11 of the Evidence Act, although 
the value to be attached to such statements would 
depend largely upon the character of the person mak- 
ing them. Pat HARIHAR Prasap SINGH v. KESHO PRASAD 
Sıxan, 5 P. L. T. 1 Supplement; A. I. R. 1925 Pat. 68 

; 454 

S. 18. See Evipence Act, 1872, s. 33 115 

s. 18—Admission by one of several persons 
jointly interested—Admissibility against all. 

‘When several persons are jointly interested in the 
subject-matter of a suit, an admission by one of them 
is receivable in evidence not only against himself but 
also against the? others, whether they be all jointly 
suing or sud, provided that theadmission relates to 
the subject-matter in dispute ‘agd is made by the 
declarant in his character of a persan jointly interest- 
ed with the party against whom the evidence is- 

. tendered. C BRAJABALLAV Guose v. AKHOY BAGDI, 30,0. 

W. N. 2540 ; 

——ss. 18, 21. 








1 

See Coroners’ Act, 1871, s. 19 
°, 690 
5. 21--Bond—Entry statin that no other 

sum due --Admission--Hffect. _ : 

,. fn entry in the body of the bond that no further 
account i@ outstanding against the debtor is merely an 
admission by him in his own favour and is nat bind- 
ing on the creditor, . E GURDITA MAT y. N&br BAKHSH 


: 996 | 
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Evidence Act—contd. ; 
—— s. 24—Confession, edmissibility? of —Indyce- 


ment, proof of. : 
It is not possible for a @ourt to say thapthe making 


- ofa confession appears to it have been caused by any 


inducement, threat or promise except upon evidence 
before it. The inference may be suggested by the, 


* confession itself or by the evidence df the prosecution 


orby the evidence adduced by the accused person or 
by the surrounding circumstances which the Court is 
always bound to take into consideration; but the 
conclusion cannot be reached on surmise or conjecture. 

There is no rule of law which compels a Court to 
raise an inference of improper inducement from the 
mere fact thata confession is retracted. L PARTAP 
SINGH v. Emperor, 2 L. C. 72; 6 L. 415; 7 L.L. J. 482; 


A. I. R. 1925 Lah. 605; 27 Cr. L. J. 514 978 
———- 8, 25, See Cr. P. C., 1898, s. 162 248 
———— S. 26. See Coronurs’ Act, 1871, 5.19 690 


S. 27 —~Accused admitting possession of stolen 
properly—Subsequent production of  property— 
Statement of accused, admissibility of— Entire 
statement, whether admissible. ; . 
The statement of an accused while in Police custody 
that he had in possession certain stolen property is 
admissible in evidence even though he himself pro- 
duces the property, and it makes no difference whether 
the accused himself digs out the prêperty from the 
place where it is hidden or whether on informatien 
given by him someone else digs up the ground and 
produces the property. on i 

If an accused makes a statement which is admis- 
sible under s. 27 of the Evidence Act, the whole of 
the statement which leads to the discovery of the 
stolen property is admissible, and sentences should 
not be cut up so as to reduce the statement. only to 
the actual words which the accused may use to ex- 
press the fact that he had hidden the property. 
M In re SoGIAMUTHU PADAYACHI, 27 Or.eL. J. 394 42 
— —— S, 30. See Orn.g. C., 1898, s. 271, 241 


ss. 30, 114 Ill. (b) --Approver—Corbora- 
tion-—Retracted con fession, | 
A retracted confession may b@used as evidencg nat 
only against the person making it but also as against 


| persons tried jointly with him for the same offence. 


‘The weight to be attached to such a confession must, 
however, depend on the circumstances of each case. A 
retracted confession can, therefore, be used as 
corroboration of the statement of an approver both as 
against the person making it and also as against his 
co-accused. L PARTAP SINGH V EMPEROR, 2 L. ©. 72; 6 
L. 415; 7 L. L. J.48?; A. I. R. 1925 Lah. 605; 27 Cr. L. 
J. 514 oS .978 


——— ss. 32 (2), 35, 85—Certijicate of Man- 
chester Chamber of Commerce—Admissibility in 
evidence. ” : i 
A certificate of Manchester Chamber of Commerce 

testifying to the existence of a strike of coal miners 

which resulted in the shortage of coal supplies and 
difficulty of manufacture in the mills by which the 
goods in suit had to be supplied, is ngither a public 
record under s. 35 of the Eviderce Act, nora docu- 
ment contemplated by s. 82 of the Act and is equally 
inadmissible uler s. 32 (2) of the Act. B GIRDHARDAS 

Coorst y IKERAWALA Warsaxpas & C0, 28 Bom. L-R. 

232, A.J. R. 1926 Bom. 253 h 622 

———— s. 33—Failure 9f witness to appgar— . 

` Deposition in previous judicial proceeding, when 
relevant. | s ; 


NG Vol 93) a 


bvidence Act—contd. 


The requirements of the various clauses mentioned 
in 3.033 of the Evidence Att must be satisfied before 
the evidence given by a witnegs in a previous judicial 
proceeding can-be admitted % relevant. The mere 
fact that a witness did not appear as such when cited 
on behalf of a party to suit or that he appearéd as a 
witness on behalf of the opposite party but was not 
examined, is rot sufficient ground for admitting under’ 
that section a deposition made by him on a previous 
occasion in a judicial proceeding between the same 
parties. 

Such a deposition, however, can pe used against the 
maker of it,as an admission, if he happens to be one 
of the parties to the suit. © BRAJABALLAV GHOSE v. 
Axnoy Baani, 30 0. W. N. 254 115 
ss. 40 to 44, 56, 57. See Supra ree 








s. 44—Fraudulent decree—Decree, whether 
can be challenged without being set aside. 

Ifa decree is fraudulent, it is open to a person 
under s. 44, Evidence Act, to show that it was obtained 
by fraud and it is not necessary to set it aside. C 
PRAYAG Kumari Dest v. Siva Prasan SINGH, 42 O. L. J. 
280; A. I. R. 1926 Cal. 1 385 


s. 45—Thumb impressions—Hapert's opinion, 
admissibility of—Identification of. i 
The'opinion ofthe Expert formed on comparison of 


“ the thumb impression of the accused taken in Court 


witle his other thumb impressions is admissible in 

evidence. O SUPERINTENDENT & ReMEMBRANOER, LEGAL 

- AFFAIRS vy, Kiran BALA Dasi, 43 C. L. J. 79; 30 0. W. 

N. 373; 27 Or. L. J. 409; A. I. R. 1926 Cal. 531 73 

——-—— 5, 54—Bad character of accused, ad- 
missibility of. © 


Although evidence of bad character cannot be given 


for ‘the purpose of showing that the accused were of 
such a disposition that they were likely to commit the 
crime charged, the prohibition does not in any way 
aflect,evidence Which is gequired to prove a motive 
for the crime or which is ot&erwise relevant. Pat 


JaGwa DHANUK vV. EMPEROR, 5 Pat. 63; A. I. R. 1926 Pat. 
232; 27 Or. L. J. 481; 7 P. L. T. 396 884 
+7 "8.57. See Oubu Laws Act, 1876,8.4 332 


—_——- $, 70—“ Admission," meaning of—Admission 
of valid execution. 

Admission referred to in s. 70 of the .Evidence 
Act must be an admission of a valid execution 
other than the mgue admission required by a Registrar 
in the course of registration. S PRIBHDAS v. SAHIBKHAN, 
18S. L. R. 282; A. I, R. 1926 Sind 8&8 ` 660 
———— 8. 74—Plaint, whether public document. 

A plaint isnot a public document and must be 
proved in the ordinary way. N Mannopn v. Hirasat 


650 
——_—-. 5, 80. See Cr. P. O., 1898, s. 164 978 
~————— $, 85. See Evipence ACT, 6872, s. 32 (2) 

622 


8, 90O—Presumption as to genuineness— 
Discretion of Court—Second appeal. 

The oxercise of the discretion under s. 90 of the 

Evidence Act fer or against the genuineness of a 


, document may be challenged in second appeal where it 


is shown that the exercise was made arbitrarily and 
not on judicial grounds. O Mamapin Sing v. BIKRAMA 
SINGEN - e 13 
——*—- S$, 91—Document embodying admission & fact 

—Oral evidence to explain words, whether admissible, 

Wher a document does it embody the terms of 
a contract but is mere wyitten admission of a fact by 
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- pose of throwing light on 
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the executant, oral evidence is adm'ssible to prove the 


meaning of the words used in the document 
193 


— S. Gi--Document, unregistered, how far 
dmissible. . a ts 
à document requiring compulsory registration 
having been leit, incomplete and unregistered ‘owing 
to the prematur breaking off the’ transaction in con- 
nection therewith, is inadmissible as evidence of a 
title, but can under s, 91, Evidence Act, be used. to 
prove the nature and terms of that transaction.. G 
BRASABALLAV Guose v. AKHOY Bagot, 30 ©. W. N. 254 
‘ 115 
———— 8. 92—Sale or mortgage—Oral evidence 
admissibility of. . 
Oral evidence is not admissible to move that a” 
document which on the face of it isa sale-deed was 
really intended to operate as a mortgage. 
Under proviso (6) to s. 92 of the Evidence Act 
evidence of circumstances surrounding a document 
is admissible, but it is admissible only for the pur- 
of | its meaning, It is not 
permissible to consider the surrounding cireumstances 
with a view to holding that a document which on the 
face cf it ida sale-deed was intended to operate as a 
mortgage. B MARTAND TrIMBAK Gapre v. AMRITRAO 
Racuoutrao DHAMALE, 49 B. 662; 27 Bom, L. R, 95]- 
A. I. R. 1925 Bom. 501 ‘924 


~ 8,92 (4). See REGISTRATION Acr, 1908, s. 17 











S. 102--Bond executed by all Erne 
jointly—Execution admitted by one—Burden of 
proving falsity of recitals. > i 
Where the execution ofa bond purporting to have 

been executed by all the defendants jointly is admit- 

ted by the only defendant appearing in Court, others 
being ex parte, there is a presumpticn that the recitals 
in the bond are correct and the burden of proving their 
falsity lies on the defendants. L Fira Guran Ran- 
Learg Mau v. Ganca SARUP ` 309 


S. 108—Person not heard of for seven years 
pa R of death—Date of death—Burden of 
proof. ‘ 
if a person has not been heard of for a period of 

not less than seven years there is a presumption of law 
that he is dead: but at what time within that period 
he died is not a matter of presumption but of evidence 
and the onus of proving that the death took place at 
any particular time within the seven years lies upon 
the person who claims a right to the establishment of 
which that fact is essential. 

The onus of proving the death of any person at 
any particular period must rest with ee person to 
whose title that fact is essential. P'O LAL (HAND 
MARWARI v. Raurup Gir, 24 A. L. J. 105; AL R. 1996 
P. ©. 9; (1926) M. W.N. 203; 7 P. L. T. 163; 43 O1, 
J. 249; 50 M. L. J. 289; 3 O. W. N. 335;5 Pat. 319: 30 
CO. W. N. 721 280 


——— 5, 112— Presumption of paternity—Pivorced 
woman, marriage of —Birth of child in three months 
—Paternity of child. | 
Where a divorced womag re-marries, the child born 

during the subsistence of second marriage, though 

born soon after the marriage, is to be considered thee 
chil of the man whom she re-marries unlegs it is 
proved that he had no access to the woman when the 
child coultl have been b&gottén. 

Where the re-marri&ge®of a widow or a divorced 

e e * 
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. 
woman is valid according to “the law of the parties, it 
ceannpt be said that the rule laid doyn by s. 112, Evi- 


dence Act, that a person born during the subsistence - 


ofa valid marriage Shall be considered to be the 
son of the husband, is opposed to that Law. M SETHU 
v. Parani 5o A, L. J. 453 3?7 
-$:114, ill (b). See Evrpzxce Acr, 1872, s. 30 

g 7 978 





=— S. 114—A pprover's statement—Corroboration. 

It is not sufficient that an approver should be 
corroborated with regard to the actual commission of 
the crime itself but heshould also be corroborated 
in material points as to the part played by his accom- 
plices. The question of necessary quantum of 
corgpboration depends upon the view which the 
Court takes, of the approver's character and of his 
general demeanour in the witness-box. Pat Jaawa 
DHANUK v, Exrperor, 5 Pat. 63; A.L R. 1926 Pat. 232; 
27 Or. L. J. 484; 7 P. L. T. 396 884 
m $, 115. See Contract Act, 1872, s. 207 454 


S. 115—Sale in execution of money-decree of 
mortgagee—Charge on property not notified in sale 
proclamation by mistake of Court—wetion-pur- 
chaser resisting setting aside of sale ongihat ground 
—Suit by morigagee to recover money under mortgage 
—Estoppel—Morigage with possession under registered 
deed—Notice. 

Where in execution of a simple money-decree in 
his favour, the mortgagee of a property applies that 
the said property be sold subject tothe charge but 
through the mistake of the Court the charge is not 
notified in the sale proclamation, the mortgagee is 
not estopped from claiming money under the mort- 
gage in a subsequent suit. 

In case of the mortgage being one with possession 
and by a registered deed, the auction-purchaser is 
to be presumed in law to be aware of the mortgage 
and no question of estoppel would arise. 

Where a decree-holder applies to the Execution 
Court for setting aside a sale on the ground that his 
charge as a mortgagee on the property under sêle was 
not notified in the sale proclamation and, on the resist- 
ance of the auction-purchaser, the Court confirms the 
sale subject to the charge, the latter is estopped ina 
subsequent suit for recovery of money on the basis 
of the mortgage, from denying the charge. O Tttoo 
v, Inpar Kunwar, 3 O. W. N. 346; 13 O. L. J. 154; A.L 
R. 1926 Oudh 330 873 
~ $, 132. See PexaL Cope, 1860, s. 499 151 


s. 132. 

It is repugnant to all principles of Criminal Law 
as administered in this country to compel a person to 
give evidence in the very matter in which he is 
accnged or $ liable to be accused and then to base the 
charge dn such evidence and at the trial of the accused 
to use such evidence given on oath as a statement 
tending to prove the guilt of the accused. B JMPEROR 
v. Kazı Dawoop, 28 Bom. L. R. 79; A. I. R. 1926 Bom. 
144; 27 Cr. L. J. 433; 50 B. 56 225 
~——-_® S, 132—Incriminating statement made by 

witness—Privilege, when can be claimed. 

The protection afforded by s. 132 ofthe Evidence 
Act cannot. be availed of anless # witness has objected 
to answer questions, and is then compelled to answer 
those questions in the circumstances mentioned in 
that #ction. B EMPEROR v. RAMNATH MAHABIR, 289Bom. 
L. R. 111; A. I. R. 1926 Bom..151; 50B. 411; 27 Cr. L 
J. 466 Loon ° |: 690 
—$ 157% Sce On. PC, 1898, s. 161 230, 884 

. e 





INDIAN .CASES. 


Execution of decree. 6 

See (i) U. P. C., 1908, s. 47, O. XXI. 

(ii) LIMITATION Act, 1908, Sou. I, Agr. 182 ETO. 
See Liu ITATION . 33 
Partnership—Suit for accounts and partition 
—Preliminary dec&e directing decounts and 
declaring plaintiff's title---Property, whether can be 
sold in execution—Sale in lieu of partition, when 
to be directed, ; 
`. In asuit for partnership accounts and for partition 
of certain immoveable properties belongings-to the 
partnership a preliminary decrea was passed directing 
the taking of accounts and declaring that the plaint- 
iff had an interestin the immoveable properties: 

Held, that the relief with regard to the partition of 
the properties must be deemed to have been refused 
and that in execution of the decree it was not open to 
the [xecuting Court to direct either the partition or 
the sale of the propertics. 

A sale of joint property in lieu of partition is 
ordered only when the property is incapable of division 
by metes and bounds and wheu the equities of the 
ense require it. $S Liraram KHANCHAND Vv. NIHALOHAND 
KAKOOMAL, A. I. R.1925 Sind 318 825 


Executor de son tort—Colourable titleh—Fiduciary 
relationship. 

H one who is neither executor nor administrator 
intermeddles with the goods of the deceased, or does 
any other act characteristic of the office of executor, 
he thereby makes himself what is éalled in the law, 
an executor of his own wrong or more usualy an 
executor de son tort. A very slight circumstance of 
intermeddling with the goods of the deceased will 
make a person executor de son tort. 

If, however, a person set up in himself a colourable 
title to the goods of the deceased @hough he may not 
be able to make out his title completely he shall not be 
deemed an executor de son tori, so also if he takes the 
goods of the deceased by mistake supposing them to 
be his own, this will not make him executor of his own 
wrong. 6 > 5 

An executor thoug@not a trustee for specifie pur- 
pose (under s. 10 of the Limitation Act) isa trustee 
with a fiduciary character even as regards the next-of- 
kin. © Prayac Kumari Desiy. Siva Prosan SINGA, 42 
C. L. J. 280; A. I. R. 1926 Cal. 1 . 385 


Family arrangement—Mutation proceedings. 

The test of afamily arrangement is that it recog- 
nizes a pre-existing title and not that parties derive 
any title from each other. Theréfmre, if mutation is 
allowed by the rightful owner of the property to be 
made in favour of another, this does not amount to 
a family settlement. O PaunsHarr v. Har Prasan, 3 
O. W. N. 181 378 


First Information report. See CRIMINAL Pro- 
CEDURE. 


e 
Government of India Act, 1915 (5 & 6 Geo. V, 

G. 61), s. 107. See O. P. O., 1908, s. 115 932 
——— s. 107— Legal Practitioners Act (XVIII of 

1879), s. 14 ~ Enquiry into conduct of legal practi- 

tioner—High Court's powers of superintendence— 

Transfer of proceeding. 

The High Court can in the exercise ofits powers of, 
general superintendence under s. 107 of the Govern- 
ment of India Ag send for the record cf a proceed- 
ing “ander s. 14 of the Legal Practitioners Act against 
a Pleader and direct a transfer of the proceeding cr 
pass any orders as it thmks fit. L LAKSHMI Narain v. 
Ratu, A. I, R i926 Lah. 199; 27 Cr. L.J. 476 700 


[1926 f 


` 


| 
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maintainable, See Limitation Acr, 1908, Ser. I, 
ART. 32 ¢ - 89 


e 
Guardians and Wards Act (VNI of 1890), s. 7— 

Minor Rolding fixed d®posit in Bank—Father's 

application to satisfy Bank's demand for sertificated 

guardian-~ Resistance by another claimant of deposit 

—Appoiniment of father as guardian. . 

A fatherswho “bases his application to be appointed 
guardian of the person and property of his minor son 
on the ground that the minor holds a fixed deposit in 
2 Bank and the Bank would not pay the money to the 
applicant without a certificate of guardianship, should 
be appointed guardian if the minor has prima facie 
claim to the deposit, notwithstanding that his applica- 
tion is being resisted by another parson claiming to 
be the owner of that very deposit receipt. L MirI 
MAL v. Kansai PRASAD 328 


———— 88. 45, 34, 41—Guardian directed to pay 
certain sum on account of non-realization of rents 
—Rent realised by new guardian—Liability of old 
guardian, whether can be enforced—I’ine, when can 
be imposed. 

In order to enable a District Judge to imposea 
fine upon a guardian under 6, 45 of the Guardians 
and Wards Act, it must be shown that the sum for 
the non-payment of which the fine has been imposed 
was actually due from the guardian, and if the 
guardian reptesents that the sum is not due, no 
fine can be imposed unless it is ascertained as to 
whether the sum which thé guardian has been ordered 
to pay is really due from him. 

Where a guardian is made liable to pay a certain 
sum of money on account of non-realisation of rents 
from tenants, but the sum is subsequently realised by 
a new guardian appointed in place of the old guard- 
ian, the latter cannot be called upon to pay that 
sum. Pat Aspast Beau v. YAGUTI Baum, 4 Pat. 264; 
A. I. R. 1925 Pat. 477 628 


Hindu Law<-Adoptidn—gidopted son, rights of — 

Presence of illegitimate sons, effect of. 

Tiss rights ofan adopted son, unless curtailed by 
èxpress texts, are in every respect the same as those 
of a natural-born sdh, and an adoption, so far as the 
continuity of the time of inheritance is concerned, 
has a retrospective effect. 

‘In the case of a competition between an adopted 
son and illegitimate sons, the proper course is to 
assume the adepted son tobe in the same position 
as a natural-born son, imagine the illegitimate sons 
to be legitimate, assume that they can co-exist with 
the legitimate sons, ses what shares they would get 
on that footing, and give the illegitimate sons one- 
half of it. M MAHARAJA or KOLHAPUR V, SUNDARAM IYER, 
48 M 1; A.L R. 1925 Mad. 497 705 

Ceremonies performed after death of 
adoptor, effect of. be 

Where a person takes a boy from his natural father 
and brings him up in his own house, there being a 
giving and taking of the boy witha view toa future 
adoption, and the actual ceremony is performed by 
the widow o€ such person after his death, the 
adoption may be supported on the ground of implied 
authority to adopt. M MAHARAJA or KOLHAPUR v. 
Sounparam Iyer, 48M. 1; A. T. R.1925 Mad 497 705 
—— Mayukha—-Adoplion by idaw— 

“Authority of husband, whether necessary—Consent 

of Sapindas—Suecession—Adopted son— Illegitimate 

sotis—-Sudras—Sword-nlarriage, validity of— 








Cohabitation*-Presumption--Tanjore Raj—-Escheat > 
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—Re-grant, construttion of— Widow's estate, whether 

can be conferred by yrant—Personal law, appli- 

eability of—Migration, effect of. 

Sivaji, the last Raja of Tanjore, died in 1855, 
leaving him surviving 16 Ranis married according 

“to Hindu ritual, two legitimate daughtérs, a mother, 
40 “sword-wives” and 17 children begotten of the 
latter, six of*these children béing males. Thereupon 
the East India Company declared the dignity of Raja 
of Tanjore to be extinct and the Raj to have lapsed 
to the British Government, as the Raja died “without 
leaving a son by birth or adoption” and took posses- 
sion of the Fort of Tanjore and the lands held by 
the late Raja or upon demise from him. The elder 
daughter of the Raja died in 1856. K, the senior 
surviving Rani, filed a Bill on the Equity Side of the 
Supreme Court of Madras against the East India 
Company and succeeded in obtaining a decree declar- 
ing her to be entitled to the estate of her deceased 
husband and declaring the Company to be trustees of ` 
the property taken possession of by their servants and 
directing an account to be furnished. The case went 
on appeal to the Privy Council and the Judicial Com- 
mittee reversed the above decision on the ground that 
the seiz@re of the properly was an exercise of sove- 
reign power effected at the arbitrary discretion of the 
‘Company by the aid of military force and that the 
act so done with its consequences was an act of 
State over which the Supreme Court of Madras had 
no jurisdiction. The Government, nevertheless, treat- 
ed the case as one of lapse by escheat and regarded 
the Raj as merged in the Government which had 
become the Raja's residuary heir. The Ranis then 
petitioned Parliament, as a result of which tha 
Government relinguished the estate of the late Raja 
(but not the dignity of the Raj) by an order dated 
2ist August 1862 which wound up as follows :— 

“The estate will, therefore, be made over to the 
senior widow who will have the management and 
control of the property, and it will be her duty. to 
prgvide in a suitable manner for the participative 
enjoyment of the estate in question by the other 
widows—her co-heirs. On the death of the last 
surviving widow, the daughter of the late Raja, or 
failing her, the next heirs of the late Raja, if any, 
will inherit the property.” This order was duly. 
carried out by the officers of Government and 
the private personal property of the Raja was 
made over to the senior widow K. In 1863 in 
spite of the protests of the other widows and of 
the Raja's surviving daughter, but with the consent 
of the Raja's mother K adopted one R, the Raja's 
sister's grandson, whom the Raja was said to have 
designated for adoption when he found himself-with- 
out a son by any of his Ranis and®who performed 
the Raja's obsequies and the obseqwiés® of tha 
Ranis. Shortly after K transferred to R all the 
properties which she had got through the grant 
of 2lst August 1862. The Government, however, 
refused to recognise the adoption. In 1864, the 
Raja's mother died. In 1866 two of ethe junior, 
Ranis filed a suit against Kand the adopted son 
for thoir shares of the moveable property of their, 
late husband and of theproceeds of the immovenble. 
properly on the strength ofa private agreement and 
for a declaration that the adoption was invalid md 
ir the appointment of a permanent Ræeiver to 
manage the property, during K's lifetime. The suit 
went.up if? appeal ty ‘the Madras High Court whera 
it was held that R could not maiptain any claim by, 
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reason of his adoption, even if It was valid, as owing 
to the ‘break between the Raja's death and the re- 
grant to the widows, thé property did not devolve 
upon him directly from his adoptive father, that the 
transfer frem his adoptive mother was invalid ande 
that the plaintiffs could not enforce a partition, see- 
ing that all‘the widqws were possessed of a joint 
estate for their respective lives with rights of survivor- 
ship, that K was not fit to be entrusted with the 
management of thè estate and that a Receiver should 
be appointed to manage it during the lifetime of 
the widows. The Court Receiver thereupon took 
over the management of the estate. The Raja's second 
daughter died in 1885, leaving her surviving an 
adopted son S, who in turn died in 1891, and the 
third defendagt claimed*to be his adopted son. R 
died in 1904 leaving two sons, the first and second 
defendants. The last surviving Rani died in 1912, 
and. thereupon the Receiver instituted this inter- 
pleader suit impleading as defendants the sons of R, 
the alleged adopted son of S, the late Raja's sons 
by his sword-wives and their sons, and all other 
persons who could by any possibility have put 
forward a claim to a share in the late Rajgs estate, 
for the purpose of determining as to who was entitled 
to such estate : 


Held, (1) that Shivaji the lest Raja of Tanjore was 
& sudra ; 

(2) that the institution of “sword-marriage” was 
peculiar to the kshatriyas and was not recognised as 
B valid marriage among sudras; 

(3) that the “sword-wives” of the late Raja had no 
higher status than that of permanent concubines, and 
that their issue were, consequently, illegitimate ; 

(4) that the title of the heirs of the late Raja to 
the estate must depend upon the terms of the re- 
grant of 1862 ; 

(5) that by the terms of the grant of 1862, the Ranis 
got the gift of a life-estate very much resembling 

16. ordinary estate of a Hindu widow and with gill 
the incidents of a Hindu ‘widow's estate, except the 
liability to be divested of that estate by an adopted 
BON ; 


9 that the expression “failing her" in the grant 
teferring to the Raja's daughter did not mean “failing 
her and her heirs”; 

(7) thaé as the daughter's heirs were not expressly 

mentioned in the grant and as the daughter's interest 
was contingent or, if vested, was liable to be divested 
by her-death before the succession fell in, the estate 
heyep-vested in the daughter's heirs and the daughter, 
‘who' by the terms of the grant herself got nothing if 
she predeceased the widows, could not transmit a 
full estate to her heirs before the succession opened ; 
© (8) that te expression “the next heirs of the late 
Raja” in the grant indicated not tlw heirs who, under 
‘the Hindu Law would succeed next after the widows 
and daughter, but the nearest heirs of the late Raja, 
under that_law, who should be in existence afler the 
death of gh8 widows and the daughter ; 

(9) that the terms of the grant did not negative 
the right of an afler-adopted gon and his descendants 
and of the illegitimate sons and their descendants to 


e succeed to the estate but that such right was postpon- 
eè od till after the death of the widows and the daughtep; 


(10) tha? the late Raja's family having qiginally 
migrated to Tanjore from Satarg,*and not hayinp been 
shown to have adopted the lawefrevailing in their 
pew domicile, were governed by the Hindu Law 

e 
. 
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. 
prevailing at the time of thêir migration in atata, > 


which was the law of the. Mayukha; . 

(11) that K had, therefére, the power “to make an 
adoption. tothe Raja even in the absence of an 
express authority from the Raja to that effect and the 
consent of his sapindas, unless she had been expressly 
prphibited by the Raja from making ax adoption ; 

(12) that even if the consent of the Raja’s saptndas 
was necessary foran adoption by K, the consent of 
the Raja's mother was sufficient to validate an adop- 


tion; E 

(13) that the existence of the Raja's illegitimate 
sons was no bar to the adoption of R by K; 

(14) that, therefore, R's adoption by K was valid 
end R was entitled to succeed to the Raja’s estate as 
an adopted son ; 

- (15) that the rights of an adopted son, if any, 
having been expressly postponed till after the death 
of the widows and daughter, R's claim to succeed to 
the estate was not barred by limitation, especially 
as the Receiver's possession must be regarded as 
having been on behalf of the rightful heirs of the 


aja; 

(16) that the Raja's heirs being R and six illegiti- 
mate sons, each illegitimate son was entitled to one- 
half the share ofa legitimate son, and that thus R 
was entitled to 4/7ths of the estate and the illegi- 
timate sons were entitled to 3/7ths of it; > 

(17) that among the illegitimate sons and their 
descendants the rule of succession was per stirpes. 
M MAHARAJA or KOLHAPUR v. Sunparam IYER, 48 M. 1; 
A.I. R. 1925 Mad. 497 705 


—Adoption—Proof. . e 

Where there is no ovidence available of an alleged 
adoption beyond the fact that the person claiming as 
an adopted son was recognised as such, the Court 
may accept the adoption as proved, but where the 
adoption is challenged and there is @n attempt.to 
prove by direct evidenceehow and when the adoption 
was made, the onus being upon the claimant, agd he 
fails to prove the fact, he-must abide by the con- 
sequences. M MAHARAJA or KojHAPUR v SUNDARAM 
Iver, 48 M. 1; A. I. R. 1925 Mad, 497 705 


~——-—— Punjab Hindus—Daughter's son, 
adoption of —Dattaka form—Alteration of family. 

Under strict Hindu Law there can be no adoption 
in Dattaka form of a daughter's sep, but under 
Hindu Law as it prevails in the Punjab, the adoption 
of a daughter's son is permissible. 

Unlike adoption in Dattaka form the adoption of 
a daughter's son in the Punjab does not have the 
effect of transferring the adoptee bodily from his 
natural family to that of his adoptive father. L Mera 
Ram v. MALIK RAM 956 

———— “S@uless man," meaning of. 

The texts of the Hindu Law as toa sonless, man 
adopting mean a msn who has no son capable of 
performing the necessary ceremonies prescribed by 
Hindu Sastras for the welfare of the adopting father's 
soul and his salvation. e 











The existence, therefore, of illegitimate sons or ` 


“inferior” sons who are not capable of performing the 
funeral ceremonjes of their father, is no bar to an 
adoption. M Minara or KOLHAPUR v, BUNDARAM 
Tyer, 48 MI. 1; A. 1. R. 1925 Mad 497 705 


— ——— by widow—Bcmbay Presidency. 





Bombay Presidency may adcpta son even without 


Per Spencer, Offg. C. J—#A Hindu widow in’ the 


ethe authority of her husband or kinsmen provided 


. 


% 


| 


å 4 

mo. a tit xt, aÈ MANG. | see i) 
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that Rer husband has not Drohibited it and provided ——--—-Impartible estate. See Inpak 
that she does the act from spigitual motives. If the ESTATES e » 885.5 
widow's act can be referred to proper religious j ; 


motives, the Court ought to presume that she was 
influenced by religious motives and not by mere 
caprice. X e ; > : 

in the, Mahratta country of the Bombay Presidency; 
a Hindu widow whose husband does not expressly 
forbid her to adopt a son to him, has power to do 
go without the consent of her husband's] kinsmen, 
whether or not her husband’s estate is vested in her 
and whether or not he died separated. M MAHARAJA 
or KOLHAPUR v. SUNDARAM Tver, 48 M. 1; A.I. R.1925 


Mad. 497 705 
———-—- applicability—Migration effect of. See 
HINDU LAW— ADOPTION 705 


~ 





Migration effect of. 
The personal law of a migrating family will govern 
them in their new domicile if it was the personal law 


-at the time of migration and provided that they have 


not renounced the law of the province from which 
they have migrated. M MAHARAJA or KOLHAPUR V. 
Sonparam Iver, 48 M. 1; A I. R.1925 Mad. 497 705 
mama Sind—Mitakshara or Mayukha. 

The Mitakshara interpreted in the light of the 
Mayukha, and not the Mayukha where itis in con- 
flict with the Mitakshara, should be presumed to be 
the governing law in Sind, it being open to any party 
relying on any particular usage recognized by the 
Mayukha which is irreconcilable with the Mitakshara 
to plead such usage as being in force in Sind and to 


prove it by evidenge. S BopomaLv. Kisuwinar 844 
——--— Daughter. See HINDU” Law — ADOPTION 

705 
-——— Debts. See HINDU Law—Partition 612 


———-—-——— —eAntecedgnt 

Sathe mortgagee. 

An independent debt which is neither illegal nor 
immoraf contracted by a Hindu father on the security 
of the joint family property, antecedent to the mort- 
gage sweG upon, does n8t cease to be just antecedent 

abt merely because the plaintiff himself is the prior 

mortgagee, L Taaxari Bar v. Jaspat Rar 911 

-—— Female holder—Income sufficient to pay off 
deots—Alienation, validity of. 

Where a womef inherits considerable property as 
a limited owner, she isnot entitled to charge the 
reversion with debts contracted by her when she 
could have met those debtsfrom the income of the 

roperty. But where the incomes is not sufficient for 
her owa maintenance or for other purposes such as 


debt—Mortgage-debts— 
e 


-pilgrimage to holy places, gifts for the repose of the 


soul of the person from whom she inherits her pro- 

perty or for other purposes which would be consider- 

ed necessary under the Hindu Daw, a limited owner 

could alienate the property to the prejudice of the 

reversion, M RAJAGOPALACHARIAR v, SAMI Report, 50 M, 

L. J. 221; (1926) M W. N. 236; A. IR. 1926 Mad 517 
. 


49 
————_ Gift. 


Per Kumaraswami Sastri, J—There is nothing 
illegal in an estate analogous toa Hi%du widow's 
estafe being granted to one pern anda gift over 
being made to other persons. M MAHARAJA or KOLHA- 
pur V., RUNDARAM IYER, 48 M41; A.I. R. 1925 Mad. 497 

. 705 
waaie [Ol S8e HINDU Law--RELIGIQUS nprs 


5 e 


——— Inheritance—Half brother v. full sister. _ 

ccording to the Mitakshara, a full sister is nota 
preferential heir toa half brother, although she is 
so according to the Mayukha. Therefore, in Sind a 
full sister does not inherit as against the half brother 
in the absence of any special usage tô that effect. S 
Bopoma v. KISHNIBAI h 844 
—_-——-—-—— Illegitimate sons. See HINDU Law—- 


ADOPTION 705 


Joint famlly—Antecedent debt—Mortgage- 


debt—Sons, obligation of. . 

A mortgage of joint family property executed bya 
Hindu father to pay of certajn previous mortgages of 
family property executed by . himself isa mortgage 
created to pay off antecedent debts and as such ig 
binding on the sons, who are under a legal neceasity 
to satisfy it. O Ram NARAIN v, Kunwar BAHADUR 4 


, constitution of—Possession of joint 
property, geter pre-requisite. 

A joint family is composed of persons who live 
together and who are joint ix food and. worship and 
the possession of property is not a condition pre- 
cedent to the establishment of their status. 

Per Krishnan, J—Hindus get a joint family status 
by birth and the joint property is only an adjunct of 
the joint family. The possession of joint property is, 
no doubt, a normal incident of a joint Hindu family, 
but itis not a pre-requisite for its constitution, M 
JANIKIRAM OHETTY v. NagaMony, MUDALIAR, 22° L.W., 
801; A. I. R. 1926 Mad. 273; 49 M. 98; 50 M. L. J. 413 . 








662 ~ 


-—— Debt incurred by member—Family 
benefit--Burden of proof.. i 


The onus of proving thata debt incurred by a` 


member of a joint Hindu family was for the benafit 
of thefamily lies upon the creditor, L NARAIN SINGH 
v, MOHAN SINGH, 8 L. L. J. 10; A. I. R. 1926 Lah, 914 


Debts, See a EN BN a 
————— Money-deeree ` against co-parcêner-— 
Co-parcener, death of-—Decree, execution of. 
The interest of a co-parcener in Hindu joint 
family property cannot, after his death, be seized and 


sold in execution of a money-decree. A Upras SINGH 
v. Sayam Lan 








Mortgage by father—Family necessity 
or antecedent debt—Liability of sons, 


A mortgage by aHindu father of joint family pro- - 
perty for purposes of discharging an encwmbrance ona ' 


property which he hasinherited cannot be saig to be ond 
for family necessity or antecedent debt. But where 
a decree has been obtained on the basis of the mortgage 
of joint family property executed by the father, the 
sons cannot escape the liability unless they can show 
that the debt was contracted for an illegal orgmmoral 
purpose. O Nanp Lat v. Umrat, 30. W. N. 359¢ ‘A, 1, 
R. 1926 Oudh 321 , 655 


—-—— Pyesumpiion. See MUHAMMADAN Law, 
APPLICABILITY OF 321 


~~ mana Presumption—Nucleus small—Sube 
seguent additions—Self-acquisitions, ° 
hore the nucleus of ancestral property of a joint 
Hindu family is quite regligtble, there is no presum p- 
tion that‘any suhsequtat® additions ewere made with 
e assistance of that aycleus anti are, therefore: 
ancestral property, ° : ! 








385- 
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Where a member of joint Hindu family neither 
Wentis nor intends to blend his self-acquisitions with. 
‘ancestral property but treats them as his own over 
which he has full disposing power, these self-acquisi- 
tions caipot be regarded as joint family propenty. 
L IQBAL SINGH v. JANG BAHADUR SINGH, 1 L. O. aN sis 


——— Joint family—Salé of family property by 
i father to pay off antecedent debt—Debt paid off 
from other funds—Sale, whether binding on sons. 

A Hindu father agreed to sell certain family pro- 
perty in order to pay off an antecedent debt. The 
debt was, however, eventually paid off from other 
moneys and the sale consideration when received was 


e not applied towards the discharge of the debt: 


Held, that the sale was not binding on the sons of 
the vendor. P., ©. JHWANIR SINGH v. UDAI PARKASH, 24 
‘ALL. 5.97, A. I. R. 1926 P.O. 16; (1986) M. W. N. 
197: 50 M. L. J. 344; 3 O. W. N. 365; 48 A. 152; 43 0. L. 
J. 374; 30 O. W. N. 698; 28 Bom. L. R. 851. 216 


See  IMPARTIBLE 
385 


ee Widow—Quantum of her main- 
tenance—Variation thereof—Right of residence, 
nature of. / i 
The amount of maintenance per year which a 
widowin a Hindu joint family is entitled should not 
exceed the annual proceeds of the share to which her 
husband would have been entitled on partition, if 
living. ` 
~ The right of residence of a Hindu widow is a right 
to a provision. for residence and is included in the 
genera) right of maintenance. Like the right of main- 
tenance it isan equitable and not legal right. 
The amount of maintenance allowed to a Hindu 
widow whether under agreement or under a decree is 
“ liable to be enhanced ina suit brought for the pur- 


——------—~ Self-acquisition. 
ESTATE | 


pose. § Kewarra v. Isripar, A. I. R. 1926 Sind. 185 
l 353 

———— Maintenance. See HINDU Law—Wipnow 
353 


: —— Muhammadan mistress of deceased 
. Hindu—Permanent concubine. ~ 

A’permanently -kept Muhammadan mistress of a 

‘deceased Hindu does not come under the description 
of “permanent concubine” as given in the Mitak- 
shara so ns to be entitled to maintenance out of the 
estate of the deceased. ee, 
“A woman entitled to maintenance under the Hindu 
Law as dasi (female slave) or as an avaruddh stree 
(permanent concubine) must be a woman with whom 
the connectiqn of the man must have been an open 
one and who must have resided openly with him as 
a membtr of his family. A non-Hindu cannot be 
treated as member of a Hindu family. 

The literal translation of avaruddh stree ‘is a 
“protected or confined woman.” It really applies to 
a beer le permanently by a person in his house 
as confilled under his own protection in a manner so 
as to make it impossible for her to have connection 
with’ a stranger. The Jnglish expression ‘con- 
tinuously kept concubine” is the closest approach to 
¿he meaning of avariiddh ‘stree and connotes an open 
residence and avowed connection with the man.g'l'he 
woman in order, to come within the definition of the 
“term avaruddh sirce must beg? concubing living under 
a man's immediate protéctienefnd enntrol. The con- 
pootion should zot ke secret and the evidence munt 
ii . ` 
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. 
s 


` “ENDEAN CASES, ` _ 


|| V 
s 
(1926 
. .. 
Hindu Law-—contd. h Š 


° 
show that she lived wih the man openlyeas a 
“member of his family. | 

A non-Hindu womarêcannot be brought within the 
definition of the word avaruddh stree or dasi as used 
in the’Mitakshara. To put such an interpretation on 
these words would go against the very spirit of the 
‘Hindu Law. She must belong to owe of the four 
tastes recognized by the Hindus, and, therefore, 
must be a Hindu. 

Desirable though it might be that a liberal inter- 
pretation should þe placed upon the word dasior 
avaruddh stree as used in the Mitakshara so as to 
include within its definition a woman professing a 
faith different from the Hindu faith, yet the Hindu 
Lawis to be interpreted as it stands and no inter- 
pretation, however liberal, of that law can possibly 
be such as to include within its fold persons pro- 
fessing other than the Hindu faith. Ifthe rule is 
that a person who ceases to be a Hindu in faith ceases 
also to be a member of the family, it must be equally 


P 


clear that a non-Hindu cannot become to be treated as. 


a member of a Hindu family. O HAIDARI v, NARIANDRA 
Bixram Jir SINGH, 3 O. W. N. 284; A. I. R. 1926 Oudh 
294; 13 O. L. J. 245 .677 


Marriage—Presumption. 

Though where nothing moreis known than that 
persons have been living together*as husband and 
wife and treated as such by the community for asdlong 
series of years, presumption of marriage may, if 
nothing more appear, be drawn, the presumption will 
be considerably weakened and it will be altogether 
rebutted where facts are shown which make it more 
consistent with continued concubinage than with legal 
marriage. M MAHARAJA or KOLHAPUR v, SUNDARAM Iver, 
48 M. 1; A. I. R.1925 Mad. 497 705 
“Sword marriages.” See cee T 

05 


- Necessity—gfuthtr—Marrtage of son,” whe- 
ther necessity. $ 
There is no obligation under the Hindu Lat on the 
port of a mother to get any of her sons married by 
orrowing money on the secuSity of. propert} inherit. 
ed by her from her father, M RAJAGOPALACHARIAR 1% 
Sami REDDI, 50 M. L. J. 221; (1926) M. W. N. 266; A.I, 


—-ADOPTION 





R. 1926 Mad. 517 49 
Partition. See IMPARTIBISA ESTATE 325 
— Joint family—Father, power of, 





to effect partition among minor sons. 

Under the Hindu 1l.aw a father has power to effect a 
partition of family property inter se amongst his 
minor sons in his òwn' lifetime. B Baru HANBIRA 
PATIL v. SHANKAR BAHU Pati, 28 Bom. L. R. 46; A. I. 
R. 1926 Bom. 160 _213 
—esult— Payment of joint family debts, 








In the event of a partition suit against a father by | 


sons for division of the joint family property provision 
must first be made for all debts due by the joint 
family as such including debts due by the father. 
L Sar Narain v. SRI Kisan Das, A, 1. R. 1926 lah. 
264 612 
Religious endowment—Jdol— Improper 
alienation of property by shebait—Limitation, oferas 
tion of —L[fimitation Act (XV of 1877),s. 7. t 
Li@itation runs against an idol on an improper 
alienation of its property by the shebait, A CHITAR 
Maz v Pancav Lat, 24 A. ©. J. 351 * 652 


Mahant of math, pesftion of---Trang - 


feree from mahant-- Adverse pessession. 


e 
. @ < 


` 


Jjncome cun be termed stridhan. 


The mahants of maths, called by whatever names, 


“a only the managers or custodians of the institution 


and inno gase is any propgrty conveyed to or vested 
in them; nor are they “trustees” ‘in the English sense 
of the word, although they are answerable 4s trustees 
in the general sense for mal-administration. 


The possession of the purchaser of the property,of . 
„a majh froh its mahant, becomes adverse to the math 


from the date of the transfer and is not interrupted 
or affected by the death of the transferor or the 
succession of a new mahant even though the latter 
does not derive his title from dhe previous mahant, 
but even assuming that the possession of the purchaser 


‘is permissive during the lifetime of the vendor it 


becomes adverse from his death. Pat BADRI Narayan 
SINGH v. KAILASH Gir, (1926) Pat. 37; A. I. R. 1926 Pat. 
239; 6 Pat. 341; 7 P. L. T. 453 303 


Reversloner, consent of, effect of—Hstoppel 

—Burden of proof. 

If a reversioner by his acts which amount either to 
ratification or election or some other act which he has 
done after the reversion opened, makes the alienee 
from the limited owner believe that he was standing 
by the transaction arid that he was prepared to allow 
it to be good, he cannot afterwards resile from that 
position; but by his mere consent to the transaction at 
the time when jt takes place, it cannot be said that in 
all cases, a reversioner is estopped from contesting the 
validity of the transaction after the death of the 
limited owner. 2 ` 

It is for the alienes from a limited owner to 


_prove, necessity or to prove that he made a bona 


fide enquiry and satisfied himself that there was 
necessity for th$ alienation. But where he is unable 
to give evidence of circumstances which would 
amount to necessity in law, or where he is not 
able to prove that he made bona fide inquiries as 
to the circumstances which would constitute neces- 
sity, if he prøves that ethe nearest reversioner con- 
sented to the alienation, th&t would be presumptive 
evidence of the existence of the circumstances which 
would amount to necessity and in the absence of any 
evidenge to the contgary, that presumption could be 
acted upon and the onus laid upon the alience would 
be shifted to the reversioner. But where it is shown 
that the alienation was fora purpose not binding on 
the reversion, the consent of the reversioner cannot 
estop him from glisputing its validity after the rever- 
sion falls in. RAJAGOPALAÇIARIAR V. SAMI REDDI, 50 
M. L. J. 221; (1926) M. W. N. 266; A. I. R. 1926 Mad. 
517 49 





Stridhan -Gift by father on marriage. 
Gifts made by a father to his daughter, pre- 
sumably out of affection at the time of her marriage, 
constitute her stridkan under the Hindu Law. N 
JANKU V. ZEBOO . 685 


——— Property purchased from income of 
property given for maintenance. 

Property bought by a Hindu widow out of the 
income of property given to her for her maintenance 
by her husband’s co-parcaners is her stridhan. But 
neither the property so given for maintenance nor its 
N Gira Baro, 
SS 624 
Sudras, See HINDU Law-~-Aportioxe 705 


-—— a WII|—Bequest in favour of divided brother 
and his sonseforming joint family—Legatees, interest 
taken by, s . 7 


BABULAL 





409; A. I. R. 1926 Ca 
. 
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Where undera Will made bya person in favour 
of his divided, brother and his sons who aénstgtute 
a joint family, there is nothing in the Will to show 
definitely and clearly that the bequest was to the . 
family and not to the individual members thereof 
“separately, the presumption is that the legatees take 
as tenants-in-common without rights of*survivorship, 
In dealing*with gifts to pefsons who constitute @ 
joint family, a difference should be made between 
cases where gifts to peranns who form a joint family 
are made by persons to whom they would succeed 
according to the law of intestate succession if no Will 
was made, for example, gifts bya father to his children 
and by a husband who - dies without issue to his wife 
or daughter and cases where gifts are made by Will by - 
a person to whom the donees would not inherit afd 
who could have no interest in the pfoperties on the 
death of the testator but forthe Will. Inthe former 
class of cases, the authorities in Madras show that a 
presumption may be drawn that the donees were 
intended to take the estate as joint tenants, but in 
the latter class of cases there is no ground or 
necessity for drawing such a presumption. M JANIKI. 
RAM CHETTY v. NAGAMONY Mupatiar, 22 L, W.801; A, I. 
R. 1926 Mad. 273; 49 M. 98; 50M. L J. 413 “662 
Widow. See HINDU LAw—-GIFT 705 
aS , alienation by—Suit by reversioner 
after long time—Necessity, presumption of. 
Where in a suit by a reversioner to set aside an 
-alienation by a Hindu widow made nearly 50 years 
before the suit, if appears that although there were 
norecitals in the document as to the purpose of the 
alienation, a sister of the last male owner had attested 
the sale-deed and the reversioners had agreed not to 
question the alienation and had also otherwise 
acquiesced in it and there was no suit to set aside the 
sale during the widow's lifetime, the presumption is 
that the alienation was effected for necessity. M 
NATESA Iver v. Pancuapacesua Iyer, 22 L. W. 874; A. I. 
R. 1926 Mad. 247 “ 684 
WA —— --— Maintenance—Charge on family pro- 


erty. 

hes right of a Hindu widow to maintenance is 
not a charge on the family property and, therefdre, 
she cannot retain possession of it in lieu of. main- 
tenance. O PHULJHARI v. Har Prasdp, 3 O. W. N. 181 

: 378 

—~————- Maintenance—Husband's power to 

fix maintenance by Will—Change of circumstances, 

effect of. p 

Pida father cannot bind his sons by Will to 
pay maintenance to his wife after his death at a fixed 
rate. The Will ia only useful as an indication of what 
in the view of the testator would be reasonable 
maintenance. e 

A maintenance allowance is liable to je changed 
with the change of circumstances. M KAKI NARASIMMA 
v. KAKI VENKATARAMY, 23 L. W. 364; A. T, R. 1996 Mad. 
534 686 
Identification, See CRIMINAL PROCEDURE 892 
Idéntification of Prisoners Act (XXXII|@f 1920), 

s. 5—Thumb impressions of accused taken ate trial— 

Legality. . TUEN 

By virtue of s. 5 of thee Identiflcation of Prisoners 
Act, 1920, a Magistrate is legally competent to take the 
thumb impression of the accused at the trial and 
su#h impression is admissible in evidence. Cvrzrin- 
TENDENT, &PREMEMBRANGER, LEGAL Arrairs V. KIRAN 
Bara Dast, 43 O. L. Jy 19: 306 0. W. N. 373; 27 Or. L. J. 

Pod, : 
Tá ; 
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The income of an {npartible estate is not so affected 
by, its source that it should be assumed to form an 
accfetion to the estate. Property acqlired by savings 
from the income of an impartible estate does not 
become a part of that estate but remains the separate 


„property oféhe holder. Pat HARIHAR PRASAD SINGH 14 


1925 Pat. 68 

y Suecession—Survivorship—Separation—Main- 
ak a rents—Move- 
ables. 

From ‘the very nature of an impartible estate, it 
cannot be the subject of joint ownership. Joint en- 
joyment with a right to partition cannot exist in such 
an estate. Apart from the right of the junior mem- 
Bers to maintenance, they can only have a contingent 
right of succession. 

The rule of survivorship applies to succession to 
ancestral impartible estates. 

“ Animpartible estate may in fact be self-acquired or 


ESHO Prasap SINGH, 5 P. L. T. 1 Supplement; A. I. R. 


-it may be family property ofa joint undivided family. 
‘Tf it is the latter, succession will be regulated ac- 


cording to the rule, which obtains in an undivided 
joint family, so far as the selection of the person 


‘entitled to succeed is concerned, i.e., that he person 


willbe designated by survivorship, although then, 


- according to the custom of impartibility he will hold 


the estate without the others sharing it. 
So far as partible property is concerned, a definite 
and unambiguous indication by one member of in- 


- tention -to separate himself and to enjoy his share in 


severalty may amount to separation, but to have that 
effect the intention must be unequivocal and clearly 
expressed. 

Even in the case of partible properties, separation 
in mess and worship may be due to various causes 
and yet the family may continue to be joint. In the 
cass of impartible estates, the junior members cannot 
insist upon. joint residence and mess, and the fact, 


- therefore, that sucha member is residing or messing 


separately does not necessarily raise a presumptign of 
separation though taken along with other facts it 
may do so. The question of onus of proof would de- 
pénd upon how far the facts are admitted by each side. 

The junior members of the family in an impartible 
Raj have a right of maintenance under law. Even 
assuming ‘that they have no such right under law 
their right to maintenance under custom is well re- 
cognised. 
= Animpartible estate is by its very nature incap- 
able of common enjoyment or being the subject of 
co-ownership and in that sense there can be no 
jointness in estate. But the receipt of maintenance 
(whether under the law or under custom) may, in the 
absence of oth@r circumstances, be the only mode in 
which foingness in estate (in a limited sense and in so 
far as is consistent with an impartible estate) be kept 
up in an impartible estate, 

It cannot be affirmed that the mere receipt of main- 
tenance in all circumstances is sufficient to constitute 
jointnesse But in the absence of other circumstances 
going fo show separation, the receipt of maintenance 
indicates jointness. Whethar it does so or not would 
depend upon the circumstanees of each case. 

Where the junior member of an-impartible Raj, 
abthough living and messing separately, receives his 
maintenence and clothes from the Raj and expen$es 
on occasions of marriages, geaths and religious 
festivals, and all thie he gets ug by wayeof «charity, 


454 ` 
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but as of right, there is no such complete separation 
go as to bar the contingent «ight of succession of,the 
junior member to the impartible estate, especially 


“when no custom is proved of a person pot a member 


of the joint family being entitled to extraordinary ex- 
penses. + 

The income of an impartible estate or properties 
acquired therewith do not belong to pr form an 
aceretion to the original property, In fact, when the 
true position is considered, there is no accretion at 
all. The income when received is the absolute pro- 
perty of the owner of the impartible estate. It differs 
inno way from property that he might have gained 
by his own effort, or that had come to him in circum- 
stances entirely disassociated from the ownership of 
the estate. 

In the case of an ordinary joint family estate, the 
income, equally with the corpus, forms part of 
the family property, and if the owner mixes his 
own moneys with the moneys of the family— 
as, for example, by putting the whole into one 
account at the Bank or by treating them in his 
accounts as indistinguishahle—his own earnings share 
with the property with which they are mingled, the 
character of joint family property; but no such con- 
siderations necessarily apply to the income from im- 
partible property. 

The principle that only acquisitions made without 
detriment to the estate are self-acquisitions has no 
application to impartible estates. e 


If, therefore, the holder of an impartible estate sells 
a portion of it and converts it into money, itis no 
longer a part of the impartible estate. It is not a 
question ofan intention to sever hjit actual conver- 
sion of the estate into money. The junior members 
have no right whatsoever to what is not impartible 
estate, and the money to which it is converted is 
freed from the rights of the junior members whatever 
they may be, and becomes the absolyte property of 
the holder of the estate. If the junior members have 
no proprietary right to the corpus, they have none to 
the money to which the corpus may be converted nor 
to the income of the estate. 

Monies received on, accounteof mining leases, or 
royalties from mines or compensation under the Land 
Acquisition Act at the best stand on the same footing 
as a sale, and a junior member cannot have any right 
to any of them, cnce itis held that the holder of the 
estate has an unrestricted power of alégnation. 

There can be no incorporation of moveable pro- 
perties with an impartible estate. In order that there 
may be incorporation, the property to be incorporated 
must be of the same nature as the impartible property. 
Then, again, incorporation involves altering the 
ordinary course of succession. 

Rent which has accrued due during the lifetime of 
the holder ofan imartible estate is his self-acquisition, 
whether the produce has actually come into the hands 
of the holder or not. There can be no distinction in 
such cases between realized and unrealized rent. 

The interest of the holder of an impartible estate is 
not analogous to that of a Hindu widew. The Hindu 
widow has a limited interest, whereas the holder of an 
impartible estate has absolute powers of disposal over 
the estate. G Prayac Kumari Desr v. Siva Prosan 
Sinau, 42 O. IŻ J. 28% A. I. R. 1926 Cal. 1 385 


. a, è: 
Inam—Service inam— Post-settlement grant by zemin- 
dar—Resumption, right gf—Possession of grantee— 
Occupancy ryot—Rent, liability to pag. 
. 


` 


ai | 


2 e F z é 
Vol. 98] GENERAL INDEX, 1085 
e à r 
Inam-—gponeld, Jurisdiction of Glvil Courts. e °° |? 
: See C.P.C.,1908,5.9 * 4 ° 

‘ A post-settlement grant ofan inam by a zemindar See ELECTION, MUNIQWPAL 658 

- formdaily attendance upon him while he performed See LANDLORD AND TENANT »1000 
devotions, etc., is one in lieu of wages and is, therefore,. See U. P. Munforpauitigs Aor, 1916, 6. 224 "+ 956 


- resumable bf. the zemindar & his pleasure. 
Where there is no evidence whether the grant was 
~¢of the whole land or only of the melwaram, the usual 


-ipresumption of occupancy rights in*favour of the 


1, ‘grantee ougat to “be raised and, on resumption of the ` 


qnamshe is bound to pay rent as an occupancy ryot 

. for the holding of which he continues to be in posses- 
~- sion. M GODDAM CHowDANNA v. VENKATAPATHINAYAM- 
. VARU, BOM, L. J. 429 4 141 
* iham grant, See CONSTRUCTION OF DOCUMENT 184 


Income Tax Act (XI of 1922), s.14 (1), scope of— 
Sum not received as member of joint family— 
Assessment to Income tax. 

. The object of s. 14 (1), Income Tax Act, is to exempt 


.. from taxation in the hands of an individual that 


which has already been taxed in the hands of joint 

. family as such. Therefore, an annual allowance 
,, Which a Hindu receives from his son out of a property 
which the son has inherited from his maternal grand- 
father and is, therefore, not joint family property, is 
_not exempt from assessment under the section. Pat 
AMBIKA PRASAD SINGH v. COMMISSIONER OF Income Tax, 

5 Pat. 20; A. I. R. 1926 Pat. 256; 7 P.D. T.391 999 


Insolvency, act of, by partner—Firm, whether can 
abe adjudicated insolvent. 

Every partner of a firm may be adjudicated an 

. insolvent in respect of an act of insolvency committed 

by one partner only, provided the said act is com- 

mitted in the said partner's capacity as a partner of 

. the firm and og its behalf and not in his private 


capacity, that is to say, if the act of insolvency is in 


point of fact, the act of the firm. 

In insolvency, as in other proceedings, liability 
can be fixed by virtue of s. 264 of the Contract 
Act, in favoyr of those creditors alone who can 
słow (1) that they Are “gersons dealing with the 
firm,” (2) that no public notice of dissolution was 
gives and (3) that they themselves had no notice. Per- 
sons dealing with firm must be taken to mean persons 
dealing with the fitm on the assumption that the 
partner who has retired from the firm is a member of 
the firm. : 

Section 264 of the Contract Act does not operate 
against a dormant partner. 8 GuansHamMpas PARMA- 
NAND v. E D, Sassoon & Co, A. I. R. 1926 Sind 90 

f 448 


——— Suit by creditors—-Death of some—Abatement. 
See O. P. C., 1908, O. XXH, r. 1 1013 


Gift by Hindu to son and wife—Subsequent 


insolvency of donor. See T RANBFER or PROPERTY Act, 
. 1882, 8. 53 


Interest. See.Conrracr Act, 1872, s. 73 
Interpretation of Statutes. See Maxims 


m- Limitation Act—Schedules—Svit falling 
within puryiew of two Articles—Rule applicable. See 
LIMITATION Act, 1908; Son. I, Arr. 62 129 

Schedules and headings, 

Schedules annexed to an Act agd the headings 
wpder which they are placed age pariè of the Act, but 
jo construing a provision contained in the *Act they 
are not to be taken into consideration if the language 
of the enactment is clea® C ALTAP ALI vV., JAMBUR ALI, 
30 O. W. Nda; A. I. R. 1926-Cal 638 l 909 

e 


647 
331 


Jurisdiction of Civil and Revenue Courts— 
e Decision of Revenue Court—Suit relatiyg to same 
matter: in Civil Court, whether maintairfable. 

Where a matter exclusively within the jurisdiction 
of a Court of*Revenue has been” tried and decided by 
that Court, as between the parties, no subsequent suit 
will lie in a Civil Court having forits sole object 
the annulment of the decree passed by the Court of 
Revenue. 

Where a Revenue Court has decided that. the 
defendant is not a sub-tenant ofthe plaintiff but a 
tenant-in-chief of the zemindar and cancelled a notice 
of ejectment issued by the plaintiff against the defend- 
ant, a suit by the plaintiff to eject the defendant ina 
Civil Court is not maintainable. O DILAWAR Kuan v, 
Krrisum Brat, 3 O. W. N. 210; A. I. R.1926 Oudh 205 


Decree of Revenue Court--Civil Court, whether 
“can declare decree to be ultra vires. 

It isnot open toa Civil Court to treata decree of 
a Revenue Court as ultra vires because it is of opinion 
that the Revenue Court has exceeded its special juris- 
diction in passing the decree. O HIMMAT SINGH vV, 
BHABHATI SINGH n 85 

Landlord and petant teln tar of 
tenancy—-Suit by new tenant on dispossession by 
heirs OF former tenant—Oudh Rent Act (XXII of 

1886), s. 108. 

1 a tenancy is relinquished and the landlord 
re-grants it to another person, but the latter is dis- 
possessed by the heirs of the former tenant, a suit by 
the subsequent tenant for possession against the heirs 
of the former tenant, treating them as trespassers, lies 
in the Civil Court and not the Revenue Court. Such 
a suit is not excepted from the cognizance of the Civil 
Court by s. 108 of the Oudh Rent Act. O Baroo v. 
Loran ; ‘67. 


Kloti Settlement Act (I Bom. of 1880), 
s, 10—Occupancy tenant—J oint family—Alienation 
by manager without consent of khot—Forfeiture— 
Shares of other members, whether affected. 

The highly penal provision contained in s. 10 of the 
Khoti Settlement Act was passed in the interests of 
the khot and must be strictly construed. It was not 
intended by that provision that if the manager of a 
joint Hindu family mortgages the interest of the 
family in property held under khoti tenure, the inter- 
est of all the remaining members of tHe family in the 
property should be forfeited. The intention was that 
only the interest of the occupant purporting to trans- 
fer the land should be at the dispqsal of the ‘hot, 
if the khot’s consent to such transfer has mot been 
obtained. B KRISHNAJI VISHRAM V. GANGAJI AMBAJI, 
28 Bom. L. R. 71;9. I. R. 1926 Bom. 166; 50 B. pA 

adive Islands and Minlcoy Regulation (I 

tT 1912)— Limitation Act (IX of 1908), s. 5— 
Laccadive Islands—Appeal filed after Piguiation— 
Wi i of time. : i 
The law Mee ple fo the Laccadive Islands is to 

be found in.the Laccadive Islands and Minicoy 

Regulation. No notification having been issued under e 

that Regulation applying the Limitation Act to “thee 

islands, he Limitation Act does not apply hereto and 
the Laweof Limitation épplicable to them must be 
looked for only in fgos Regulation, 


. 
. 
. 
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taccad|yve Islandgand Minicoy Regulation— Landlord and tenant~contd. . .. 
_concld, pee a 


- Therefore, s. 5 of the Limitation Act cannot be 
appMed+td extend the time in the cas® of an appeal 
from the Laccadive Islands filed after expiry of 
limitation _ prescribed therefor. M  Pontrunopa 
AHMEDKOYA to KILKKAKKaD ÅISANMA, 23 L. W..636; 49 
M. 419 "aig ; 341 


Land acqulsitlon—Nazul land—Lord Canning's 
proclapiation, scope of—Sites with debris of houses. 
The proclamatidh of acquisition issued by Lord 

Canning in 1858 did not mean that it did not apply to 

any site with the debris of houses on it but only 

that it did not apply to the site of the ruins of a 

house which some individual claimed a right to re- 

build. P Parasram PANDE v. UHHUTTAN LAL 841 


Land Acquisition Act (1 of 1894), s, 23— 
Compensation—Market value, determination of, 
method of. ° í 
In determining the amount of compensation payable 

in respect ofa piece of land which is being com- 

pulsorily acquired, the Court must consider what a 

willing purchaser would have given for the land on or 

about the date of the notification for acquisition. 

After the Court has worked out the figureg accord- 
ing toits calculations from the evidence, it should 
consider how the result will compare with the opinion 
which it is entitled to form from its own inspection of 
the land. 

Tt is not a proper method of valuation to first value 
the land and then give an additional amount as com- 
pensation, because some of the land happens to be of 
higher elevation than the rest and the purchaser may 
sell the stone or earth removed forthe purpose of 
levelling the land. B Tar CoLLECTOR v. MANAGER, 
Kuria Estars, 28 Bom. L. R. 67; A. I. R. 1926 ja 

42 
~ S. 23—Valuation of land as tope—-Value as 
building site, whether claimable. 

- Land with trees thereon acquired under the Land 

Acquisition Act should not be valued as a building 

site and at the same time valued upon the footing®of 

the trees remaining there. The two claims are in- 
consistent and where itis valued as a tope,no com- 
pensation ought to be awarded as for a building site. 

M SHANMUGHA VALAYUDA MUDALIAR v. COLLECTOR oF 

TANJORE, 23 L. W. 336; (1926) M. W. N. 235 639 


— 8, 31 (2), proviso 3, applicability of—-Com- 
pulsory acquisition, compensation for—Several owners 
. —Government, duty of. - É 

Where an award under the Land Acquisition Act 
contains directions to pay specified amounts to par- 
ticular parties, the Government is bound to pay ‘each 
party the amount of compensation due to him. 

It is no} right “that Government should throw ona 
party whose property it has compulsorily acquired, 
the risk and burden of recovering the compensation 
from some one else to whom Government has wrong- 
fully paid in excess of his share. -~ a 

Third proviso tos. 31 (2) of the Land Acquisition Act 
comes ințo@peration only when s.31 (2) itself has 
been obeyed, and does not apply to a case of excess 
payment wrongfully made, M DEPUTY COLLECTOR v. 
MAHARAJA OF PITTAPUR, (1926)eM. W.N. 128; 50 M. L. 

e J. 412; A.I R.1926 Mad. 492; 49 M. 519 651 
e 


sd Landlord and tenant—Eviction, meaning of-y 
Termination of lease by tenunt on eviction= Repairs, 
right of tenant to effect. ® a° 0.: 
No physical act ig necessary¢e@onstitute eviction 
e 





1 4 


and all that is necessary is some act which» constitutes ` 


a substantial interference of a° permanent nature with 
the legal right of the tenayt tothe enjoyment of the 
premises during the term of the lease. - 
| Where the circumstances of the case show an evic- 
tion of thé tenant by the landlord, the former is justi- 
fied In terminating the lease of the premises occupied 
him. ? i 
Repairs that are necessary and should have been 
carried out by the landlord, may be effected by the 
tenant and the sum so spent deducted from the rent. 
G Gopiram BHOTICA w Bisseswar Doerr, 430. L. J. 
94; A. I. R. 1926 Cal. 546 81 


Istamrari mokurrari tenancy, nature of— 
sidverse possession of istamrari mokurraridar's keir, 
Istamrart mokurrari grants are not permanent and 
heritable and convey only a life-interest to the lessees, 

Tf the heir of an istamrari mokurrari tenant claims 
to hold the tenancy on the terms of the original grant 
and, refusing to be treated as a yearly tenant, does 
not pay any rent as such tenant for more than 12 
years, he acquires istamrari mokurrari rights by ad- 
verse possession. Pat Kubi? Sinah v. Kumar Kama- 
KAYA NARAIN SINGH, (1926) Pat. 34; A. 1. R. 1926 Pat. 
241;7P.L. T. 425 300 


- Land used by tenant for purposes ancillary 
to agriculture—Ejectment suit, whether maintainable, 
Where a piece of land quite close to the abadi sit® 

of the village has for along time been used by the 
ryots asa place for manufacturing sugar and for 
tying cattle, the presumption is that the land was 
given to the ryots for purposes ancillary to agriculture 
and the landlord cannot eject them fr8m the land go 
long as they remain tenants. A Patt Ram v. HAR 
"DAYAL 897 


~— Lands. originally held on varam tenure— 
Subsequent payment of money rent-s-Land-holder, 
right of, to resort to vargm ténure. , 
Where ryoti lands in an estate were originally held 
on varam tenure, but money rent was subsequéntly 
levied thereon for some years, the land-holder has a 
right to resort to varam tenure, ufless the ryot Proved 
that there was a valid contract to adopt a fixed money 
rent forall time. M DHARMAN v. JAGAVEERARAMA 
VENKATESWARA E‘TTAPPANAYYAKARAYYAN, Z%EMINDAR OF 
Errayapuram, 23 L. W. 265; A. I. R. 1956 Mad, 539 





e 14 
Lease for term of years—Tenant holding 
over-— Hjectment— Notice to quit. 

Where a tenant continues in cccupation after. the 
expiry of a lease for a term of years, a notice to 
quit, in order to be valid, must end with a month of 
the tenahcy. C Kuosuan Cuarpra Das v. BRINDARANI 
Dasya, 42 re J. a 

Sale and delivery of possession by tenan 
his hottie ir E ar unprovided poll 

Landlord's right to re-enter. ; 

A sale and delivery of possession of his holding by 
the tenant amounts to abandonment and if he has made 
no provision for the payment of rent te the landlord 
the latter is entitled to re-enter upon the holding. G 
Prosonna Kumar DE v. ANAND CHANDRA BHATTACHARJEE 
300. W N. 232 86 
Penan€y for grvice—Resumption. oe 

lf a person is allowed to cultivate land instead ôf 
being paid in money for his services, it is open to the 
malguzar to dismiss him at #hy time wifh, of course 
such notice or compensation asymay beeequitabile, just 
s 





14 


~o Vol93) | ; 


-&andlorœ and tenant—concld. 


as he can anyeother servant paid in money, with 
whoĥħ he is dissatisfied and whom he wants to get 
rid of. N°Mayzopu v, Hrrasa 650 
———— Tenant agreeing with third person for joint 

“cultivation of tenancy—Suit by tenant for share of 

rent—Jurisdiction of Civil Court, ` 

“Where a person agrees with a tenant of certain, 
land to,cultiv&te the land jointly with him and to pay, 
half the rent, a suit*by the latter against tke former 
for the recovery of his share of rent is a suit based 
on contract between two partners one of whom claims 
from the other contribution, or damages for breach of 
contract and is cognizable by Civil Courts. A MATA 
GHULAM SINGH V. CHHATAR BINGH, 24 A. L. J. 585 1000 


Legal practitioner. See COUNSEL AND OLIENT. 


Legal Practitioners Act (XVIII of 1879), s. 14, 
See Government or INDIA Act, 1915, s. 107 700 

S. 14—-Conduct ofjlegal practitioner, inquiry 

into, nature of—Enquiry by whom to be conducted. 





An enquiry into the conduct ofa legal practitioner ` 


is neither a civil nor a criminal proceeding though 


GENERAL INDEX, 


i 1097 
Limitation. See HINDU Law—Qnoery -a 705 


—— implied, decision of. en k 
Where an Execution Dourt allows the execution to 
proceed, and the gudgment-debtor does not oppose the 


` application for execution on the ground of limitation, 


W. N, 241; 13 0. L. 


there is an implied adjudication® that the application 
ig within time. O RAGHUBAR SINGH v. Goxgran, 3 0, 
J. 111; A.I. R 1926 Oudh: 291 - 


i e. 833 
———, wrong decision on—Revision.. See 0. P. Ò., 
1908, s. 115 "a “ 855 


‘Limitation Act (XV of 1877), 5. 7. See HINDU Law 


being panal in its nature it resembles in many respects | 
=> 7 


a criminal case. 


When a misconduct of a legal practitioner is said to 
have taken place in or in relation to a proceeding in 
a Court, an enquiry into that misconduct should be 
conducted by the Presiding Officer of that Court, 
L LAKSAMI Narars v, RATNI, A. L R. 1926 Lah. 199; 27 
Cr. L. d.476 0 700 
Letters Patent Avopsal—Cross-cbjections—Civil 

Procedure Code (Act V of 1908), O. XLI. ` i 

Cross-objections can be raised by a respondent to 


an Original Sides appeal under the Letters Patent. . 
Order XLI, C. P. Q., is applicable to such appeals. . 


M VENKATASAMI CHETTI v. Morar Cuanp, 50 M.L. J: 
` 190; A. I, R. 1926 Mad. 316; 49 M. 291 293 


Letters Patent (Lah.), cl, 10—Order directing 
. service of @Wtice one certain respondents—Order 
; staying execution—Judgmen—Appeal, whether lies, 

An ader made bya Single Judge directing that 
notice of an appsal should be served on certain re- 
spondents which would have the effect of postponing 
the hearing of the appeal indefinitely is not a “judg- 
ment” within the meaning ofcl. 10 of the Letters 
Patent and is not, therefore, appealable under that 
clause. 

An order stayigg the execution of an order passed 
by a Subordinate Court is a “judgment” within the 
meaning of cl. 10 of the Letters Patent and is open 
to appeal, L SHANKAR Das v. SHAMBU Nara, 8L. L.J. 
35; A. I. R. 1926 Lah. 174 351 
*-—_—_—-, Gls. 10, 26. See C. P. O., 1908,5.98 344 


Letters Patent (Rang.), S. 13. See PRESIDENCY 
` Towns INSOLVENGY Act, 1909, s. 8 (2) (4) 211 
s. 13—Rangoon High Gourt Rules, r. 28— 

Certificate for Letters Patent’ Appeal— Judge, other, 

than deciding case, jurisdiction of—R. 28, whether 

ultra vires. = 

Under s. 13.0f the Letters Patent for Rangoon High 
Court, it is onl the Judge who passed the judgment 
that can give a certificate as to the case being a fit 
one for a Letters Patent Appeal. 

Rule 28 of the Appellate Side Ruleg of Procedure 
of the Rangoon High Court is wira vires so far as it 
contemplates that a Judge, other than the Jud&e who 
passegl the judgment, may declare that a case isa fit 
one for appead. R Ma THAN v. Ma. Ba Gyaw, 4 Bur. 

- L, J. 185; 3 R. 346; A. a. R. 1926 Rang. 1 124 
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Limitation Act (IX of 1908), s. 5. See Laccapive 

ISLANDS AND MINICOY REGULATION, 1912 |. .- 341 
———— 5, 5—Ertension of time—Mistake of Counsel» 
~- whether sufficient cause—Due care ant attenfion of 

Counsel, meaning of. A $ < 

Whether the mistake of a Pleader is a sufficient 
cause for extension of time under s. 5, Limitation Act; 
is a question which depends upon the peculiar- cir- 
cumstances of each case. : : 

Where the mistake on the part of the Counsel ig 
not due to ignorance but is due to want of due care 
and attenti®n, it cannot afford a ground for extending 
time. | Pde 

Where a suit in its initial stage is deliberately 
undervalued with a view to minimise the cost of 
litigation, in consequence of which an appeal is filed 
to wrong Court, the mistake must be attributed to 
want of due care and attention. L LABHU Raa v: 
MUHAMMAD Din i 876 


— 55. 5, 14, applicability of, to execution 
application. a 

. Neither s. 14 por s. 5 of the Limitation Act is 

applicable to an application for execution. A Ram Rar 

Dassunpui v. Umrags, A. IR. 1926 AlL 345 292 

-—-——'s. 10. See Exxcution : 385 


——— s. 10—Trust, proof of- -Conduct of parties 
. —~@evocation of trust—Trustee in possession—Suit to 
recover property—Limitation, commencement of. 

For the purposes of s. 10 ofthe Limitation Act, it 
is not necessary thatthe trust should be provéd by 
an express written or oral declaration. It may be 
inferred from the circumstances or the conduct of’ the 
parties. : 

It is open to a person to create a trust by empower- 
ing another to acquire property for him, and the pro- 
perty so acquired would become vested in the latter 
as trustee from the moment of its acquisition and the 
trust would fasten to the property exactly as if it had 
been vested in the trustee at the moment of the crea- 
tion of the trust. ; : 
_ When, however, in such a case the Settlor revokes 
the trust and the trustee continues in péssession of 
the property, limitgtion begins to run against the 
settlor from the date ef the revocation of the trust. 
Pat Harmar Prasan SINGH v. KESHO PRASAD SINGH 
5 P, L. T. 1 Supplement; A. I. R. 1925 Pat. 68 454 


——— s. 12, (3), Sch. I, Art. 163—Applħation for 
restoration of suiti—Eaelusion of time spent pe 
obtaining copy gf order, h 
The time spent in obtaining a copy of the order of 

dismissal of a suit in default cannot be excludgd 

jngapplying ‘for restoration to file of the suit gismissed 
in default, L Monax Lat b. SHER MUHAMMAD KHAN 


the g 
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= S, 14,- See fermrrarion ACP 1908, s. 5: - 292. 


109s 9 
Limitation Aot-- 4908-—-contd, A 


anna aan S, 20—Phyment of. interest “as such"— 

Conduct of parties—Entire amount due, payment of, 
tect of. . ° 

+ ' The question whether a payment of interest on & 

*. debt was made “as such” within s. 20 of the Limita- 

tion Act, fæone of fact in each case. , 6 

In the ¢ase of a mortgage-debt, the terins of the 


To æ 


: Mortgage and the appropriation of payment to interest’ 


by the creditor.and the conduct of the parties might 
be taken into acgount so as to raise the inference that 


payment was made as such; that is to say, as interest., 


4 here the amount paid is the whole amount due, 
~ both principal and interest, it is impossible to draw 
_ any other inference that a part of the sum was paid 
; 88 interest. A BANDHU SINGH v. KAYASTHA TRADING AND 
BANKING CORPORATION, 4. I. R. 1926 All. 229 295 
m Schedules—Sut falling witain purview of 
two Articles—Rule applicable. See LIMITATION Aor, 
1908, Son. I, Art. 62 * 129 
w SSH |, Art. 32—Pudblic grave-yard—Con- 
Version into grove—Poasession, swit for, whether 
maintainable—Removal of trees, suit for. 
The plaintiff was the proprietor ofa plot of land 


used as a public grave-yard. The defendant, who had ` 


the right to bury his dead in the grave-yagd, planted 
~ freed therein and converted it into a grove. The 
plaintiff sued for possession of the plot and for removal 
of the trees some eight years after the planting of the 


trees : 
_ Held, (1) that the plot being a public grave-yard, 
the plaintiff could not sue for its possession ; 
_ | (2) that the claim for removal of trees was governed 
` by Art. 32 of Sch. I tothe Limitation Act and was 
. barred by time. O ISMAIL v. THAKUR LAL 89 
ree Arts. 60, 69— Deposit and loan, 
distinction between—-Private banker—Suit to recover 

deposit— Limitation. : f 

_ Aman might become a banker, or place himself in 

. the position ofa banker, with regard to a particular 
customer, and if the dealings between the lender and 
the borrower are such that the Court is satisfied that 
jt could be said that the borrower is in the posit®n of 
a banker to the lender, then the money so lent 
could be considered as a deposit. : 

Plaintiff lent money to the defendants at a low 
rate ofinterest and the defendants lent out that 
money and other money deposited in a similar fashion 
ata higher rate. Inasuit by the plaintiffto recover 
his money from the defendants : 

Held, that the business carried on by the defendant 

< Wasin the nature of a banker's business and that the 
suit was governed by Art. 60 and not by Art. 69 of 
fich. I to the Limitation Act. B Baimanna KUMAJI 
Sonar v. VENIOHAND, 28 Bom. L. R. 73; A. I. R. 1926 
Bom. 168 e , 4 215 
agamamu WUS. 62, 96—Suit falling within 
urview*of two Articles—Rule applicable—Relief 
ased on mistake—Limitation, commencement of. 
Where the relief claimed ina suit is covered by 
two Articles of the Schedule to the Limitation Act, 
one being of general import and the other of special 
importe applying tothe particular facts of the case, 
the latter Article must govern the suit. 

Where, however, two Artjcles limiting the period 
for bringing a suit are wide enough to include the 
same cause of action and neither of them can be said 
to apply, more specifically than the other, that whjch 
keeps alive rather than that which bars the right to 

-- gue should generally, and Apat’ from othg® equitable 
„considerations, bespreferred, © e° , 
hj e 
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Limitation Act--1908—oontd. 


Article 62 of Sch I to the’ Limitation Act i8 a gene- 
ral Article covering all eases for money had gand 


. received by the defendant for the plaintiff's use. It 


would apply to cases of#money received upon a con- 
sideration which happens to fail or of money right- 
fully received by the defendant for the plaintiff's use 
but wrongfulty detained as also for money obtained 
through extortion, deceit or oppres8ion as well as to 
tle case of money paid by mistgke. Some of-these 
cases are provided for by specific Articles in the Sche- 
dule to the Limitation Act and in such cases the 
special provision would govern the suit rather than 
the general provision contained in Art 62. 

The intention of the Legislature is that in cases 
where the relief sought in a suit is based on mistake 
the period of limitation should run from the time when 
the mistake is first discovered even if some other 
Article in the Schedule to the Limitation Act -should 
be wide enough to include the cause of action. Such 
eases, therefore, would be governed by Art. 96 and 
not hy Art. 62 of Sch. I to the Limitation Act. Pat 
Tova Lat Das v. Mornuppin Mirza, 4 Pat. 448; A. 1, 
R. 1925 Pat. 765; (1925) Pat. 345; 7 P. L. T.431 199 


Sch. |, Art. 91, applicability of. 





Article 91 of Sch. I to the Limitation Act is not ` 


applicable to benami or sham instruments as they are 
inoperative from the beginning. RMa Mo v. Ma SeT; 
4 Bur. L. J. 250; A. I. R. 1926 Rang. 74 197 
——— a Art, 96. See LIMITATION Act, 1208, 

Scu. I, Arr. 62 129 


————— Art. 97. See Contract Acor, 1872, . 


8. 65 119 
——- Art, 120—Suit for declaration and 
correction of revenue entries—Linfitation, operation 


of. 

Limitation for a suit for declaration of plaintiff's title 
and correction of revenue entries, where the defend- 
ant in whose name the entries in question stand hag 
neither paid any revenue no? received any rent, starts 
from the date of overt act threatening plaintiffs 
rights. L Morti SINGH v. Ropa : . 358 
~- Arts. 120, 124, . 144—Charitadle 

trust—Co-trustee—Suit by go-trustees to erepover 

possession—Hereditary office—Limitation. 

A testator appointed his widow as trustee of a 
charitable trust and appointed the plaintiff co-trustee 
with the widow and directed that after the death of 
the widow, the plaintiff should be enéitled to the pos- 
session of the charity properties and that the succes- 
sion thereafter should be hereditary. After the death 
of the widow the charity continued to be conducted, 
but possession of the charity properties was held at 
first by one set of defendants and thereafter by 
another sct of defendants. There was, however, no 
evidence that either set of defendants had held pos- 
session of the properties adversely to the plaintiff for 
a period of six years. .More than six years but less 
than twelve years after the death of the widow, plaintiff 
sued to recover possession of the properties from the 
defendants: 

Held, (1) that the suit was not one,for the recovery 
of an office and was not, therefore, governed by Art. 
120 of Sch. I to the Limitation Act; 

(2) that if the suit was one for the recovery of an 
“office,” the office wgs a hereditary one subject «t0 a 
tempowary incumbency by a person not in the direct 
line of succession, and that the suit was, therefore, 
governed by Art. 124 of Sak. Ito the Limitation Act 
and was within limitation; | 2” : i 


uia y 


`~ 


< upon his 


i | 


Yoa °° GENERAL INDEX. ` : 1009 
Limjtation Act~1908—contd. Limitation Act—1908—conclg, a“ ea y" 


: (3) that even if the sufi was governed by Art, 120 
of beh. I to the Limitation Act, neither set of defend- 
ants having held the properties adversely to the. 
plaintit for*a period of sb® years, the suit was not 

arred by time. M NARAYANA MUDALIAR V.. NAGAPPA 
Moupartar, 22 L. W. 870; A. I. R. 1926 Mad 245 923 
— Sch, |, Art. 134—Transfer by mortgagee— 


Full proprietafy rights, transfer of—Intention ‘of ` 


pasties. 6 

The question whether the transferee from a mort- 
gages, took an absolute interest or onlya mortgage 
Interest is a question of intention. Both seller and 
purchaser must have honestly believed that the entire 
interest of the owner was being transferred by the 
document. 

When a deed of transfer, although it purports to 
confer rights of a full owner on the transferee, also 
recites the transferor's possession under mortgages 
that have not been redeemed, it cannot be maintain, 
ed that there was an animus to pass anything more 
than an assignment of the mortgage rights vested in 
the transferor, M LAKSHMANA IYER v, SANKARAPANDIAN 
Pint, 23 L. W. 63; (1926) M. W.N. 152; A. I. R. 1926 
Mad. 311 276 


Arts. 135, 144—Mortgage by con- 
ditional sale—Hortgagor remaining in possession and 
failing to redeem—Suit by mortgagee for possession 
as owner—Limitation, starting point of. 
eA mortgage effected in 1899 provided that the mort- 

gagor was to cultivate as tenant, and that if the 
mortgage was not redeemed in four years the 
transaction would become a sale. ‘The first notice of 
foreclosure being held invalid, a fresh notice was 
issued in 1919, aad a suit for possession was instituted 
by the mortgagee in 1922: 

Held, that as, under the deed of mortgage, the 
mortgagee was not entitled to possession on the expiry 
of the period of four years,and as the possession of 
the mortgago~ was to cpntinue even on his failure to 
redeem the land, limitatiow ran from the expiry of 
the year of grace after the perfected foreclosure 
proc€edings. L SARDARI Mar v. Ganca Ram 688 


so AWIG, 142, 144—Suit based on dis- 
pdssession. 


Where the case of the plaintiff is that he has been 


‘in possession of the site by using it up to two years 


before the suit, when he was ousted by defendant's 
erecting a wal], the Art. applicableis 142 of Sch. I to 
the Limitatioh Act. L Jannar BIBI v. Sarran 1004 
—_—_—— Arts. 142, 144—Suit for possession 
after dispossession—Burden of proof. 
Where a plaintiff's suit for possession is based 
dispossession’ by the defendant, the 
burden of proof is on the plaintiff to prove his pos- 
session at some time within 12 years preceding the 
suit and itis not enough. to show merely ari anterior 
title. L Rawat BAKHSH v. Dort Mar 5 1006 
— Art. 144. See LIMITATION ACT, 1208, 

Sou. I, Arr. 120 - 923 
m ————Arts. 155, 156—Criminal Procedure 

Code (Act V of 1898), ss. 195,476B—Refusal to file 

complaint under s. 195—Appeal—Limitation. 

An appeal under s. 476B, Cr. P. O., against an order 
refusing to file a complaint under s. 195 of the same 
Code is governed by Art. 155 and%not Art. 156 of 
Blh. 1 to the Limitation Act. Suro Prasas v. SHEO 








Bans Ras, 24 A. L. J. 368; A. I. R. 1926 All. 211 851 
emm Art. 163, See LIMITATION Acr, 1£08, 
8, 12-8) en ‘ : 1023 
g e 


©. XXI, r. 17 (2) of the C. P. O. only wha? 


—— Sch. |, Artul 82—Civit Procedure Code (Act 
V of 1908), O. XXI, r. 17 (2)—Application+ not in’ 
accordance wth law—Application not admit®d— 
Bogus application. . 

A defective execution'application isadmitted under * 
'any direc- 
tions given by the Executing Court are cpmplied with 
and the application is amended, and an application 
which has not been so admitted is not one made in ac- 
cordance with law, and cannot serve, to keep alive limi- 
tation fora future applic&tion. 

A bogus application for execution filed merely for 
saving limitation and with no intention of proceeding 
with it, is an abuse of the process of the Court and as 
such it cannot be considered to be one in accordance 
with law. A Ram Basapur PINGH v. RAHAT AL? KHAS, 
A. I. R. 1926 All. 376 . - 369 
— Art. 182— Execution application to 

Court without jurisdiction, whether in accordance - 

with law. 

An execution application made to a Court which 
has no jurisdiction to entertain it is not an applica- 
tion in accordance with law within the meaning of 
Art. 182 of Sch. I to the Limitation Act, and cannot 
give a fregh start of limitation. A Ram Raz DASSUNDHI - 
v. UMRAJI, A. I. R. 1926 AH, 345 29 
—_———-—_—— Art. 182—Step-in-aid of 

—Process-fee, payment of. 

The mere payment of process-fee is not a step-in-aid 
of execution. O THE PEoPLES INDUSTRIAL Bank -Lrp, 
ALLAHABAD uù MOHESH CHaRANsINHA, 3 O. W. N. 237; 13 
O. L. J. 49; A. I. R. 1926 Oudh 289 631 
——— APE 182 (5). ; 

The mode in which a decree-holder seeks the 
assistance of the Courtin executing his decree is a 
matter which must be essentially mentioned in the 
execution application, and if notso mentioned the 
application is not in accordance with law within the 
meaning of cl. (5), Art. 182, of Sch. I to the Limitation 
Act. G MAHARAJ BAHADUR SINGH ~v. BASIBUDDIN 
AHAMMAD, 41 O. L. J. 607; A. I. R. 1925 Cal. 1135 364 


Lower Burma Land and Revenue Act (II! of 
1876), 8. 56—Jurisdiction of Civil and Revenue 
Courts—Suit between rival claimants. 

The claims and disputes referred to in s. 56 of the 
Lower Burma Land and Revenue Act, over which the 
Civil Courts have no jurisdiction but which are under 
the sole jurisdiction of the Revenue Courts, relate only 
to claims against Government and not to. disputes 
between rival proprietors or cultivators. : 

€ection 56 of the Lower Burma Lend and Revenue 

Act only applies toa suit. between the Government 

and a grantee or any person claiming under him and 

does not affect a suit to which Government is nota 

party andin which no question as fo the status of a 

land owner isin controversy. Pat HARWAR Prasap 

SINGH v. Kesno Prasan SINGH, 5 P. L. T. 1 Supplement; 

A. I. R. 1925 Pat. 58 4 


Madras Civil Courts Act (HI of 1873), ss.13, 27 
-—Madras Local Boards Act (XIV of 1920), rules 
under, for decision of election disputes—Ryle 4, cl. 3° 
—District Munsif, whether subordinate to Subordi- 
nate Judge—Hlection petition, transfer of, by Sub- 
Judge to District Munsif, legality of. 

Under the Madras Civil Courts Act Distret e° 
unsifs; are treated as subordinate not toghe Subor-® 
inate Judges but to the District Judges. A Subor- 
dinat: ge, therefbze, deting under r. 4, cl. 3 ofthe 
rules framed wndeftl® Madras Joçal Boards Act for 
. 


ezecution 


Fs 


* 407;-50 M. Į. J. 368; (1926) M. W. N. 296 _ 841 
‘Madras ‘Cli! Rules of Practice, rr. 63,64. See’ 


1100 


Ś : 
Madrag Civi? outs Agt—concid. ok 


eye e 
, decision of election disputes Ime no jurisdiction to 


tragsmit an election petition to the Ogurt of a District 
Munsiffor disposal, but must dispose of it himself. M 
ARUNACHELA NAICKER v90. K. VENKATAOHARI, 23 L. W. 
841 


G. P. O., 1808, O. XĮII, re. 1, 2 ke 16 


‘Madras District Municipalities Act (V of 1920) 
-© —Tat, liability do pay, without demand. - 
_ It has never been held as a rudimentary principle 
‘that no tax is due before notice, and the only rudiment- 
ary principle in the matterembodied in the Madras 
District Municipalities Act is that there shall be no 
‘distraint without notice. M Kora SUBRAMANIAM 
GueTTÝ v. OHAIRAMAN, MUNJCIPAL COUNCIL, GUDIYATHANM, 
22 L. W. 719; %. I. R. 1926 Mad, 204 658 
—~—-—— 58. 249, 338; Sch. V (c)—Commission 
agent for sale of grain—Licensé, whether necessary. 
A commission agent who sells other people’s grain 
wholesale, not as a mere crier or auctioneer, but being 
treated as the actual seller of the goods, is a person 
who comes within cl. (e) of Sch. V of the Madras 
District Municipalities Act, and has to obtain a license 
therefor under s. 249 of the Act, and inedefault is 


_ liable to punishment: unders. 338 ofthe Act. M 


Posiic Prosecutor v. KALIA PERUMAL NAICKER, 23 L. 


< W. 642; 49 M. 432; 27 Cr. L. J. 417 .701 


Madras Estates Land Act (I of 1908), ss. 3 (16), 
. 56—Service inam—Discontinuance of services— 

Ryoti lands—Burden of proof. 

Under a. 3, cl. (16) of the Madras Estates Land Act, 
ryott land does not include lands granted on service 
tenures either free of rent or on favourable rates of 
rent if -granted before the passing of that Act. But 


when services are discontinued, the lands become ryoti ` 


lands. 3 

No particular formality or procedure is rèquired, 
in case services are discontinued, for putting an end 
to service tenures in order to make the lands ryoti 
lands in cases where lands which were once rgoti 
lands have been given to the occupancy ryot on a 
favourable rent in consideration of services to be 
rendered. 
In a suit to enforce the acceptance of a patta under 
s. 56 of the Madras Estates Land Act, where the de- 
fendant is admittedly in possession of cultivable lands 
other than private lands in the plaintiff's estate, the 
‘burden lies on the defendant to prove that the lands 
held by him are exempted from the class of ryoti 
lands, and that he is entitled to hold them free of rent. 
JM Mosamaran NOORULLA v. MARI NANJAPPA NAINIVARU, 
23 L. W. 262; (1926) M. W.N.2; A. I. R. 1926 Mad. 404 


y aaa TS 259 
Madras LocafBoards Act (XIV of 1920), rules 
under, for€lecision of election disputes—Rule 4, cl. 3. 
. See Mapras Civiu Courts Aor, 1973, s. 13 841 
Malabar Law—Karar—Karnavan, mortgage by, in 
excess’ of powers, validity of—Tavazhi members, 
liability gf, to restore benefit—Contract Act (IX of 
~. 1872), » Bi. A 
A> loan borrowed in excegs of the powers of the 
karnavan of a Malabar tavazhy as defined in a family 
karar cannot be charged on the property where the 


* lenger was aware of the restrictions in the karnavan's 


powers. » . || 

< Tnsuch n case as the above though the Joan was 

forthe expenses of the tava2ht, ef the absegce þf evi- 

‘dence to show'that éhe amount vfs spent.on tavachi 
a a 


. 
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: . 
purposes or that there was such alack of tavaghi 
money that it was necessafy to borrow, the otier 
‘members of the tavazki could not be held to have 
received any benefit which they would be liable to 
restore under s. 64 of the Contract Act before the 
transaction could be set aside. M Rama VADHYAR v. 


. Krisunan Narr, 23 L. W. 186; A. I. R. 1926 Mad. 398 ` 


A 20 
Maxims, “expressio unius est eerclusio altéxius,” 

applicability of. 

The maxim “expressio unius est exclusio alterius” 


is often a valuable sarvant but a dangerous master to - 


follow in the construction’ of Statutes and documents. 
It should be applied with great caution and more so 
when interpreting two different sections ofa Statute 
providing for different contingencies. S Inre NARAIN- 
pas Sunperpas, A. I. R 1926 Sind 133 ° ` 331 


Mortgage- -Adverse possession by morigagee. i 
A mortgagee can set up adverse possession against 

the mortgagor if his possession abits inception was 

thatof a trespasrer and not as a mortgagee. L 





JAWAHAR V. AMAR Onann,8 L. L. J 152 934 
- by conditional sale. See LIMITATION ACT, 
“1908, Som. I, ArT. 135 688 


by conditional sale—Foreclosure—Limitation, 

Obiter.—There is no time limit for the foreclosure 
of a mortgage by conditional sale. bh SARDARI MAL v. 
GANGA RAM 688 
———— by conditional sale— Post diem interest, 

whether can be allowed—JIntention of parties—-Pre- 

sumption. 

Where in the case of a mortgage by conditional 
sale the mortgage-deed is silent as to the payment of 
post diem interest and there is no e&press provision 
that post diem interest is not to be paid, the presump- 
tion is that interest was intended to run so long as 
the principal money was not paid off. O AMAR SINGH 
v. Bars Nata Sineu 958 





Original terms of mortgage, continuance of. 

Where the parties to a mortgage intended .t&at in 
the event of redemption not taking place in a specified 
time the property should be coisidsred sold, Putethe 
sale does not take effect owing to waiver or laches on 
the part of the mortgagee, the original terms of 
the mortgage continue toremain in force. L NASARULDA 
v. Outman Lar, 8 L. L. J. 70; A. I. R. 1926 Lah. 237 

Pe 375 

Prior and subsequent mortgages—Decree on 

> former—Subsequent mortgagee purchasing property 
from mortgagor—-Possession, nature of. See ADVEREE 

POSSESSION ; 

Redemption postponed for 90 years—Clog on 

redemption. 4 

Where d usufructuary mortgage contains a covenant 
postponing redemption. for 90 years and thereis a 
deed of further charge of the same date carrying 

“interest at 25 per cent. per annum while the income of 


the property is very small and further. the effect of 


postponing redemption would-be to compel the mort- 
gagor to pay ten times the amount ofsthe principal 
money at the time of redemption, the covenant oper- 
ates as an unreasonable clog onthe equity of redemp- 
tion and canng be enforced. O Bacuu Upapya 2. 
PERBHU e . on 329 
—-—suit-—Claimant against both mortgagor and 
_ mortgagee, whether proper party. 

In a mortgage suit the joiftder of a party who “sets 
up acisim adverse both to the mor#gagor and the 

e 


. (926 


e 
Conditional sage clause not availed of~ - 


101 


`~ 
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mortgagee is irregulare L Bary Naty v, UGGAR Sain, 
A.I. R. 1926 Lah. 202 921 
Unlawful trans@tion—Suit for return of 
consideration. See Contract Act, 1872, s. 24 310 
, usufructuary —Failure to obtain possession of e 
entire property—Mortgagee, rights’ of—Interest in 
licu of profits—Additional security. ye 
Jf a usufructuary mortgagee dces not succéed in 
getting possession over the entire property mortgaged, 
there being a failure on the part of the mortgagor to 
deliver possession of a portion of the property mort- 
gaged, the mortgagee cannot daim interest in lieu of 
the rent and profits of the property not delivered. 
The mortgagee, if he does not bring the necessary 
suit in time asking the mortgagor to give him addi- 
tional security by way of compensation thereby to re- 
imburse himself to the full extent of his loss, would 
be deemed in law to have acquiesced in his diminish- 
ed security. O Dusriv. Ram NARESH SINGH, 3 O. W. 
N. 176; A. I. R. 1926 Oudh 224 297 


Usufructuary mortgagee, lease by, to mortgagor 
—Arrears of rent for period held over, whether 
chargeable on property. - 

- Where a usufructuary mortgagee leases out the 
mortgaged property to the mortgagor for a certain 
period and the rent payable is made a charge on the 
roperty, buf the mortgagor after the period of lease 
*holds over, the mortgagee has no charge on the pro- 
perty for such arrears of rent for the period held over. 
M RAMA VapuYaR v. Krisunan Narr, 23 L. Wi, 186; A. 
I. R. 1926 Mad. 398 - 20 
with possession under registered deed— 
Notice. See“vipence Act, 1872, s. 115 © 873 


Muhammadan Law, applicability of—Hindu 
joint family—Outchi Memons, whether governed 
by Hindu Law—Presumption—Burden of proof. 
The fact éhat two persons live in the same house 

does not make them members ofa joint family gov- 

erned by the Hindu Law, : 

The Hindu joint family system is not known to the 
Cutchi Memons. ; 

«Where the head ®f a Muhammadan family carries 
on a business, the mere fact that junior members of 
the family join the business as they grow up would 
not make them partners in the business, nor the firm, 
a: busines governed by the Hindu Law of family 

rms, e R 

In the case of Muslims the presumption is that they 
are governed by Muhammadan Law. 

Where a person asserts that Cutchi Memons are 
governed by the joint Hindu family law, the burden 
lies upon him of proving the allegation by evidence, 
that is to say, by adducing evidence of actual in- 
stances in which that law has been followed. S 
Tousipas WESHOWDAS v. FAKIR MAHOMED 321 


— Custom, how far binding—Kazi, ‘office of, 
whether heritable. ` 
Custom is recognised as one of the sources of 
Muhammadan Law under certain conditions, if it is 
not unreasonable, nor against public policy, nor against 
the recognised principles of the Muhammadan Law. 
Under the Muhammadan Law, a Kazi is ordinarily 








e do be appointed by the Soveygign, Sad that law does 


enot recognise the right of any person to be appointed 
as Kazi merley because of heredity, i.e, his being 
thts son or other d@cendant of a previous Kezi. 
_ A custo by which a person could claim an excelu- 
give right to officiate by reason of his being a heredi- 


tary Kazi would fe opposed to Muhammadan Law, - 
B KasawKyan’v, KAJI ABDULLA, 28 Bom. L.R. 49'A. I,” 
R. 1926 Bom. 153; 50 B. 133, = 135 
- Divorce—Laan, doctrine of—Wife's right tow 
claim divorce. ah eit es ie 
The doctrine of laan is applicable” to ‘British * 
India to this extent thata Muhammadan ‘wife’ ig? - 
entitled to bring a suit and obtain a decree for 





dissolution of marriage on the ground that her husband ' 
has charged her with adultery. L MUHAMMAD Hussain 
v. BEGAM JAN 1017 





by wife—Waiver of right—Notice. | 

A Muhammadan, by a deed executed by him at the’ 
time of marriage, delegated to his wife the power to 
exercise the right of divorce under certain conditions, 
no previous notice being required sunder ‘the deed, 
On the breach of a condition, the wife, before pro- 
nouncing divorce, gavé to her husband a notice 
which, however, never reached him, requiring com- 
pliance with certain conditions, and on his failure, 
exercised her right of divorce under the deed: 

Held, (1) that the talak was valid ; ; 

(2) that the notice could not operate asa waiver of 
the right of divorce; ` 

(3) that no previous notice being required under. the 
deed, the question whether the notice was or was not 
served did not arise. G SANSERANNESSA V. ABDUS SAMAD, 
43 ©. L. J. 176 1018 


———— Gift. See MUHAMMADAN LAW—INHERITANCH | 


—Gift by 
èF of. i 
: Under the Muhammadan Law the answer to the 
question whether, there was a completed gift depends 
upon the intention of the donor which may be de- 
duced from his conduct at the time of the execution 
of the deed of gift and subsequently. Where there is 
no bona fide intention on the part of the donor to 
givest himself in preesenti of the property and confer 
it upon the donee, there is no completed gift. - 
Where the donee isa minor and the donor is his 
father, the donor on the completion of the gift must 


, when completed—Intention of donor: 
father to minor child-~Possession, transe 


. be held to hold the property gifted on behalf of the 


donee but before this presumption can be raised the 
donor must do all in his power to give forma] seizin 
of the property gifted to the donee. If there is a 
document he should register it, if there is no docu- 
ment and the property gifted is revenue paying land 
he should get mutation effected. L ABDUL KHALIQ v. 
Farten MOHAMAD, 8L. L J. 1 334 


— Inheritance—Gift—Moplahs of North and 
South Malabar and Calicut—Gifgwith incidents of 
Marumakkadayam tarwad—Alienatian, restraint on, 
Devolution of property under a Wbauest or gift 

which is repugwant to the personal law of the testa« 

tor or donor is invalid. 

A Muhammadan who is governed by the ordinary 
‘Muhammadan Law cannot creato by a deed of gift or 
Will, a tarwad with all the incidents%o§ a Malabar 
Marumakkathayam tarwad. 

The North Malabar, Moplahs follow the Murumakka- 
thayam Lay. But such a custom does not obtain 
among Moplahs of Oelicut and they are governed b 





g the ordinary Muhammadan Law and arg not entitle 


to make a gift of property to a woman and her 
chilgrey to be Led astarward property. 7 
The “Moplahs 8$ South Malabar are not governed 
by the Marumakkatkayam Law or the Alyasanthang 
e e 6 
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Muffammadan’Lawy—coiicld. 

Tp ce = 
Paw of inheritance but are governed by the ordinary 
Muhafnotadan Law. ‘ 

. Conditions against alienation superadded to a gift 
*do not inyalidate the gift; but where the gift itself 
is hemmed ity limitations and if the limitations are 
not those sanctioned by law, then the gift must 
fail. M Dasa NAICKEN vV. PULIKALATH KuNad# AHAMDKOQYA 
Wakf, cregtion of-—Formalities, whether 
necessary—Cemetry land—Private ownership. 

There, ia no essential formality and no necessity for 
the use of any express phrase or term requisite for 
the constitution of a wakf under Muhammadan Law. 

Acemetry ina village even when it has gone to 
degay arfd there remain in, it no traces of the dead, 
not even bones, eannot lawfully be sowed and produce 
thereof ‘appropriated, for in legal effect. it is still a 
cemotry: a 

It is established that according to Muhammadan 
Law, a village cemetry cannot be the subject of private 
ownership. N MARDAN ALI v. Zaria KHAN 382 


Municipality, action: by—Suit for declaration and 
injunction. Sée PUNJAB MUNICIPAL Act, 191), a pi 
Musalman Waqf Validating Act (VI of 1913), 
$..3—Waaf alal aulad—Uliimate bequest to charity 
—Implied bequest. i i 
_A wagf for the support of its creator and his 
descendants merely, without there being any provi- 
sion for the ultimate benefit of the poor, or for any 
“purpose recognised by the Musalman Law as a 
religious, pious or charitable purpose of a permanent 
character, is invalid under s.3 of the Musalman 
Wagt Validating Act. An intention to leave the 
` ultimate bequest to charity can be implied in a docu- 
ment of this character, but there can beno such 
implication where the document clearly shows the 
intention of the creator of the endowment to have 
. been otherwise. A WaAHIDUDDIN AHMAD Kuan v 
SHAMSUNNIssA BEGAM 1¢ 


Nazul Land. See LAND ACQUISITION 841 





Negotiable Instrument—Uncrossed order cheque ` 


sending by post, whether negligence. 

Sending an uncrossed order cheque by ordinary 
‘post does not amount to gross and culpable negligence. 
$ JAGJIVANDAS JAMNADAS V. NAGAR CENTRAL BANK, 28 
Bom. L. R. 226; 50 B. 118; A. I. R.1926 Bom. 262 619 


Negotlable Instruments Act (XXVI of 1881), ss. 
16` (2), 85—*Cheque—Indorsement—Drawee, : pay- 
ment by, in due course—Protection. 

Section’ 16 (2) of the Negotiable Instruments Act, 
added by Act 1914, gives protection under s. 85 
tothe drawee,and in the case of the indorsee also, 
if the signatu® of the indorsee is not genuine. 

“The protection under s. 85 of the Negotiable In- 
struments Act is not limited tothe drawee but ex- 
tends to drawer as well. B JAGJIVANDAS JABINADAS V. 
Nacar CENTRAL Bank,Lrp., 28 Bom. L. R. 226; 50 By 
118; A. I. 8.4926 Bom. 262 619 
- s. 46—Cheque, posting of, whether delivery 

to iridorsee. oy 

Sending acheque by post doos not’amount to its 
‘délivgry to the indorsee within the meaning of. s. 46 
Athe Negotiable Instruments Act. B JAGIWANDASg 
JAMNADAS V. NAGAR CENTRAL BANK, 28 Bom. L. R. 226; 
50B.118; AIR 1926 Bom. #62,° e 2619 
S. 120—Lmproperly Maiped« instrument, 
effect of-—Cause of saction—Suit on hundi—Hundi 

. e 
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Negotiable Instruments Agqt—concld. . 
e 
improperly stamped—Debt, Suit on, whether mait- 
-tainable, 


The condition precedent to the application of s. 120 
of the Negptiable Instruments Act is that there must 


* bea properly stamped Bill of Exchange before the . 


Court at which the Court is entitled tẹ look. | 
Where the cause of action for a suit for recovery, of 


a debt is based on a Aundi and the” hundi alone, the ” 


plaintiff cannot be allowed to sue for the debt in- 
dependently of the hindi, ifthe hundiis improperly 
stamped and is not receivable in evidence. A Onotry 
LAL v. GIRRAJ KISHORE, A. T. R,.1926 All. 359 63 


Nuisance—Public.thoroughfare—Obstruction, removal 
of —Special damage. 

When a public thoroughfare is closed, the presump- 
tion is that the members of the public in’ general 
suffer an equal inconvenience. This, however, is a 
presumption which may be rebutted by evidence 
to the effect that a particular individual has suffered a 


special damage or inconvenience so as to entitle him 
tosue for removal of the obstruction. O BHEWANI 
GHULAM v. BITLA PRASAD 453 


Oaths Act (X of 1873), s. 12—Refusal to take 
special oath—Presumption, 

The mere fact that a person refuses to take special 
oath is not by itself sufficient to entitle’ the Court to 
presume that his case is necessarily false. In the 
absence of anything to show why he refused to take 
the oath the Court should not draw any adverse in- 
ference. G AMANTULLA Mia v, Canatroo Ram Mucut 

830 

Oudh Laws Act (XVIII of 1876), $. 4—Evidence 
` Act (I of 1872), s. 5?—Custom in Oudh—Right of 
privacy—Judicial notice—Construction of windows 

—Presumption. 

A customary right of privacy exists in the Province 


of Oudh and is well-establisheé by long? usage and a. 


Court in Oudh may take juĝicial notice of the existence 
of such a right. . 
Whenever a new wall is built overlooking the 
courtyard of another person, andgsuch wall contains 
windows (not in existence in the wall before recon- 
struction) the initial burden of proof is on the person 
constructing the wall to show that the windows are 
not of such a character as to invade the privacy of the 
person into whose courtyard they look, This pre- 
sumption that windows must cause an invasion of 
rivacy can be rebutted by showing that no oné can 
ook out of the windows. O BAGRIDI v. RAHIM Bux 7 


332 
5.10, See PRE-EMPTION 640 


— $8.14, 15—Pre-emption—"Purchase-money,” 
meaning of. a Pas 
The expression ‘purchase-money’ used in ss. 14 and 

15 of the Oudh Laws Act means the whole of the pur- 

chase-money as specified in the decree. Therefore a 

pre-emptor-decree-holder is not entitled to deduct from 

the amount of the purchase-money the costs awarded 

tohim and to deposit only the balance in Court. O 

Suew Ram v. Tura, 3 O. W. N. 274; 13 O. L. J. 109 


1023 





e 
Oudh Rent Act (AWII of 
simple tenancy holaing. See CoNTRACT Act, 1872, 
s. 24 @ 340 


— 6, 108. See JURISDICJION OFe UIVIL” AND 
eREYENUE Courts à 57 





1886), mortgage ok” 
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ry 


` 


porary lies op the person allgging that it was so, as 
most partitions that are made are permanent. N JUMA 
v. ABU, A. I. R. 1926 Nag. 301 » 193 


Part-performance, doctrine of. See “REGISTRATION 
Act, 1908, 3.17 * 843 


Pena! Code (Act XLV of 1860), s. 19. See Or. P. 
C., 1898, s. 539 963 
~ 88, 34, 149, 436 —Ojfences under s. 486 
and s. 436 read with s. 149, identity of—Trial with 
Assessors of offence under s. 486 read with s. 149 
when offence under s. 486 triable by Jury. 
Sections 3t and 149 of the Penal Vode create no 
distinct offences and are merely rules of evidence or 
of Common Law which fix liability upon joint 
wrong-doers, Therefore, wherea charge is altered 
from one under s. 436 to one under s, 436 read with 
B. 149, the trial still remains a trial under s, 436. 
And where a trial under s. 436 is triable with the 
aid of the Jury a trial under s. 436 read with s. 149 
with the aid of assessors is without jurisdiction. 
Pat Ramsunper Issuer v. Eapzror, 7 P. L.T. 178; 5 
Pat. 238; A. I. R.1926 Pat, 253; 27 Cr. L. J.512 976 
——— S, 99, See Puna Cone, 1860, s. 186 146 
-——— 6, 149. See PENAL Cope, 1860, s. 34 976 


ss, 149, 302, 325——Fatal injury, author 
of, unknown—Benefit of doubt. 

Where in the course of the beating one or more of 
the accused got carried away and struck blows on 
the head which proved fatal and it is impossible to 
make out from the record which of the accused was 
responsible for thë head injuries, the accused should 
be given the benefit of doubt and should be con- 
victed under s. 325, Penal Code, only. 

The word “knew” in s. 149, Penal Code, cannot be 
made to bear the sense of “might have known.” 
L Drar SINGH v.°Eupzro#, 27 Cr. L. J.547 1043 
——_—— s.153A—Promoting class hatred—Intention 

—Trath of statements, evidence asto relevancy of. 

Intention is an element in the offence under s. 153A, 
Penal, Gode, and unlegs it is established that the 
accused had a conscious intention of promoting, 
causing or exciting enmity or hatred, no conviction is 
possible, and the evidence to prove that the statements 
are based on facts is relevant as showing the intention 
of the accused. „e . 

Evidence given to show that the statements made 
by the accused are true or believed by him to be true 
even if insufficient to prove hıs innocense are relevant 
on the question of sentence to be passed in the event 
of his conviction. L Iuperor v. Ras PAL, 7 L. 15; A. L 
R. 1926 Lah. 195; 27 Cr. L. J. 556 1052 
-—;— S. 171C—Preventing candidate for election 

from canvassing—Offence. e 

A person who on the night previous to the election 





day prevents "his rival candidate by means of picket-. 


ing his house from coming out and canvassing for 
votes cannot be said to have interfered with or 
attempted to inferfere with the free exercise of an 
electoral right or threatened any candidate or voter 
with injury of any kind and is, therefore, not guilty of 
an offence under s. 1710, Penal Codo. lh RAM SARAN 
Dasy. Emperor, 27 Cr. L, J. 468m I R. 1928 Lah. 
220° 7 L. 218 . 692 
———-— 83, 186, 99—Civil Procedure Code (Act V of 

19081, O. XXI, r. 24 (2)®Writ of attachment without 

seal of:Cour?—Property attached, rescue of, from 

Court peon—Offence—Knowledge of accused, 


< which does not bear the seal of the Court, as required 


by that rule, is an invalid and illegal atgachment. 
he defect is not a mere technical one, the presence 


_of the seal of the Court to give authority to the writ 


is an obviouslyeimperative safeguard. 

A person who rescues his cattle froma Oourt peon 
who has attached them under a wrig which dées not 
bear the seal of the Court, without assaulting the 
peon, commits no offence under s. 186o0f the Penal 
Code. The fact that the person had no knowledge of 
the invalidity of the writ at the time ofthe rescue of 
the cattle does not disentitle him to rely on itg in- 
validity at his trial. . 


9. 
Obiter:—If, however, an assault werd Committed . 


on the Court peon no right of private defence of pro- 


perty could be pleaded under s. 99of the Penal Code. | 


Pat BADRI GOPE v. IJMPEROR, 7 P. L. T. 30; 5 Pat 216; 

27 Cr. L.J. 418; A.I. R. 1926 Pat, 237 146 

S. 189—Injury, meaning of—Threat of com 
plaint, whether threat of injury. 

Injury implies an illegal harm and a mete threat 
to bring a gal complaint either before a Court or 
before the superiors of the public servant concerned 
is no injury within the meaning of s. 189, Penal Code, 
unless the threat is to bring a false complaint. L 
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SHAHDAD KHAN v. IEMNPEROR, 6 L. 558; A.I. R.1926 Er , 


139; 27 Or. L. J. 400 


— 8, 228—Insult or interruption to judicial 
officer --Ingredients of offerce, 

The chief ingredient of the offence under s. 228, 
Penal Code, is the intention of the offender, and the 
question is not whether a Judicial Officer felt insulted 
Dut: wheres an insult was actually offered and in- 
tended. 





A Judicial Officer is no doubt fully entitled to main- . 


tain the dignity of the Court but he should not be 


too sensitive and too ready to take offence where none. 


is ingended. L Parsnoram Lat RAJPAL v. EMPEROR, A. 

I. R. 1925 Lah. 210; 27 Cr. L. J. 474 - 698 

—-—— $$. 230, 247, Ch. Xil—Coin used as 
ornament--Fraudulent defacement by cutting and 
clipping—Criminal liability. 

A coin which ceases to be used as money does not 
cease to be a Queen's coin within the meaning of s, 
230, Penal Code, and the mere fact that a coin is 
being used as un ornament by soldering a ring to it 


does not transform it absolutely into a new article... 


If, therefore, an accused person clips anti cuts away 
acoin and makes up the deficient weight by soldering 
with the intention of subsequently delivering it to a 
Bank, he would be guilty of fraudulengly dekene a 
coin, even though on a previous occasion the coin 


had been used as a wearing ornament. A Mestras Rat - 
v. EMPEROR, 27 Cr. Led. 426, A. I. R. 1926 All. 321154 


-- -—— 8,300, exception (4)—-Fight—Origin, not 
known—Presumption. 
Exception 4 to s. 300, Penal Code,‘s meanteto apply 
to cases wherein, in whatsoever way the Quarrel 


originated, the subsequent conduct of both the parties “ 


puts them upon aneequal footing. 

Where there is no sufficient reliable evidence to 
come to a conclusion as to howa fight commenced, 
it Should be presumed that it took place seddenly. 
L Karam SENCH v. et ae L. L. J.93; 27 Or. L. J, 
459; A. b Rel926 Laba 
ss. 300, 3 





251 
£ 2 Murder—firave and sudden “ 
< © provocation—Burden of proof, 


eer 


i 
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The onus of proving graveead sudden provocation absolutely protected from “being madeghe subject of- 


sych‘as would reduce the offence of murder to one of 


culpable homicide not amounting té'murder is on the. 


accused person. L RAKHAv, ENPEROR, 2 L. O. 62; A I. 
R,.1925 Yah. 399; 6 L. 171; 27 Cr, L. J. 438 _ 230 
“9, 8302—Atiack causing death—Motive, $n- 
adequate—-Injurices, majority of, simple—Inference: h 
_Where motive for an attack resulting in death is in- 
adequate and there is the further fact that the most 
of thé injuries iaflicted are slight, the safer inference 
to draw is that the accused neither intended to cause 
death not knew that they were likely to cause death. 


GDI Sinex v. Empsror, 27 Or. L. J. 547 1043 


aie §;302—~—Body of murdered person not dis- 
cowered—Sentence. : 

Wherésan offence of murder is proved, the mere fact 
that: the-body-- of the murdered mah is not found, is 
not a sufficient reason for not awarding capital sen- 
tefice. O Ram Naru v. Emperor, 3 O. W. N. 204; 27 Cr. 
L: J. 460; A. I. R. 1926 Oudh 234 252- 
mS. -302—Murder, conviction for—NMere 

unaccounted possession of property of deceased, 

whether sufficient. 

“When the charge is that an accused person com- 
mitted murder and theft in a building nd the un- 
‘explained possession of stolen property is the only 
circumstance appearing in the evidence against the 
“accused, the accused cannot be convicted of murder 





-© unlesa thé Court is satisfied that possession of the 


roperty could not have been transferred from the 
Teas ts the accused except by the former being 
murdered. M In se SOGIANUTHU Papayacatl, 27 Cr. L. 


J. 394 42 
ss. 363, 366—Kidnapping, offence of— 

‘Material ingredient—Intention of accused. 

Section 366, Penal Code, is only an aggravated 
form of the offence created bys. 363-and where the 

ir] kidnapped from lawful guardianship is under 
is years of age the intention of the accused in 
kidnapping her isthe material matter and not the 
consent or willingness of the kidnapped g@l. S 
Hussarnsist V, EMPEROR, 27 Cr. L. J. 456, 248 
man S. 368, offence under—Ingredienis. 

A conviction under s. 368, Penal Code, cannot be 
maintained on the evidence that the accused said that 
they wanted to sell the girl. It must be proved that 
the accused concealed the girl or kept her in wrongful 








. confinement. L AMAR ALIU. EMPEROR, 27 Cr. L. J. 554 


ee : vee 1059 
i S, 425. See TRESPASS ; 
Lene Bee ai rend public records. - Certified 
copy, use-of, whether use of forged document— 
Offencé, essentials of. - ae 
Where puie records are tampered with and a 
person: uges certified copies of such forged records, 
the use of thé copies is a use of the forged documents. 
The mere fact that a person®has used a forged 
document would not be sufficient to justify his con- 
viction under s: 471 of the Penal Code. It is necessary 
also to move tha? the use was fraudulent or dishenest 
and the person knew that the document was forged. 
O MATHURA PRASAD V. JEMREROR, 3 0. W.N. 171; 27 
Cr. L. J. 402; A. L R. 1926 Qudh 355 66 
ce gs. 499, 500—Criminal. Procedure Code 
© (Act V of 1898), s.842—Evidence Act (I. of 1872), 
8, 138— Statement made vy ee by 
wsed—Defamation—Absolute privilege 
ener ee fade By a witness: qh oath or 


goloma sfirmatig. is not 








a-futiitlal proceeding 
. * r 


a prosecution for defamatien under s. 500 of the Penal 
Code, on grounds of public policy or exceptions deriv- 
ed from the Common Baw of England, ‘apart from the 
provisions of s. 499 of the Penal Code Nor is sucha 
statement protected by the proviso to s.132 of tke 
Evidence Act, in cases where the witness has not ob- 
*jected to answering the question påt to him. F 
7 A relevant statement made by an accused? person 
under s. 342, Cr. P. O., or contained in a written state- 
ment filed by him with the Court’s permission is not 
absolutely protected from being the subject of a pro~ 
secution for defamation under s. 500 of the Penal Code. 
B Bar SHANTA v. Uurao AMIR MALEK, 28 Bom. I. R. 1; 
A. I. R. 1926 Bom. 141; 27 Or. L. J. 423; 50 B. 162 151 
s. 509—Letier sent by post containing 
indecent overtures—Insulting modesty of woman— 

Offence. 

A person who sends a letter by post to a woman 
containing indecent overtures is guilty of an offence 
under s 502 of the Penal Code. B Tarak Das GUPTA 
v. EMPEROR, 28 Bom. L. R. 99; 27 Or. L. J. 455; A.I. R. 
1926 Bom. 159; 50 B. 216. 247 


Pensions Act (XXII of 1871), ss. 4, 6—Suit 
relating to Jagir—Jurisdiciion of Civil Court. 

A jagir being a grant of land revenue, a suit relat- 
ing to it cannot be taken cognizance of by a Civil 
Court except ona certificate grantef by the Collector 
under s. 6 of the Pensions Act. L IQBAL SINGH v. 
JANG BAHADUR SINGH, 1 L, O. 460 634 


Personal Law. See HINDU LAW-—-APPLIOABILITY 705 


Police Act (V of 1861, ss. 30, 32—Procession— 
—Application for license—Licgise not issued—. 
Procession taken out—Ojfence—Police, powers of 
to control processions. . 

Section 30 of the Police Act gives the Police power 
to control processions, but the Police have no power 
to forbid the issue of a pyocessiongaltogether. The 
power to control does net include the power to forbid, 

Under s. 30 of the Police Act, a person intending 
to take out a procession must make an applic&tion in 
time to the Police for a license. If the. license is 
issued he is bound to obey th® conditions érftesed in 
the license, whether it is delivered to him or not. If 
no license is issued, he is free¢o take out the proces- 
sion and is bound only to see that the general law is 
not broken. In the latter case, the fact that the pro- 
cession is taken out in the absenc@efa license does 
not amount to an offence under s, 32 of the Police 
Act. PatSrrarau Das v. EMPEROR, 4 Pat. 795; A; 1. 
R. 1926 Pat. 173; 27 Cr. L. J. 522 986° 


Possession, See ALSO LIMITATION Act, 1908, Scn. F, 
ARTS: 142, 144. 
——~—--—, symbolical and actual, distinction, 


The difference petween symbolical and. actual pos- » 


session, according tothe ordinary use of the terms in 
reference to immoveable property, is a difference in 
the duration of possession only. Possession for a few 
eeconds or for a day or at least for some short but 
undefined pericd is called symbolical and for any 
longer pericd it is called actual. Otherwise there is 


no distinction, as all possession of immoveable pro- e 


perty, and indeed of all but the smallest pieces- of 
moveable pMrerty, is symbolical. N MADEO Bio v. 


Jaane DMANGAR e5 
——— and tiile, See PRACTICE 705 
——- and title, _@ 





In Englend prcof of the poeseseiot of land-or of 
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Possesgion—coneld. | Rrecedents—concld. 4 ac? . ji à 


“tho receipt gf rent from’ the person in possession is 


prema facie evidence ofa seisin in fee. In India, the 
proof of posgession or receipt of rent by a person who. 
pays the land revenue imm@diately to Government is 
prima facie evidence of an estate of inheritance in the 
case of an ordinary zemindari. The evidertce is still 
stronger if it be proved that the estaté has passed on 
one or more occasions from ancestor to heir. Pat’ 
HARÊHAR Prasan SINGH v. KESHO Prasan SINGH, 8 P. 

L. T. 1 Supplement; A. I. R. 1925 Pat. 68 454 


Practice. 
See Atso(i) CIVIL PROCEDURE ° 
(it) CRIMINAL PROCEDURE. 
Criminal proceedings, stay ‘of, pending civil 
suit —Principle applicable. 

The real principle to be looked at in deciding an 
application to stay criminal proceedings till the 
decision of a civil suit is whether the accused is likely 
to be prejudiced ifthe criminal proceedings are not 
stayed until the disposal of the connected suit. N 
MaADHO Buaawant DESHMUKH v. EMPEROR, A. I. R. 1926 
Nag. 315 118 


Judicial Officers permitting private persons 
to sit on dais—Receiving visitsfrom parties. See 
Cr. P. O., 1898, s. 526 62 
Money becoming parable before decree— 

Decree, whether can be granted. 
eA Court can passa decree fora sum which though 
not payable at the date of the suit is payable at the 
date of the decree. M Vavpap1 BUTOHIRAJU v. Doppi 
SEETHARAMAYYA, (1926) MI. W. N. 9; 23 L. W. 707; A. I. 
R. 1926 Mad. 377 955 


e 
Possession and. title. 

Courts will not try questions of title as to future 
interests when neither claimant has a right to present 
possession, especially questions of title which may 
never arise. N MAHARAJA or KOLHAPUR V.. SUNDARAM 
Iver, 48 M.1; A. I. R. 1925 Mad 497 705 
—— —— Same person Collector and District Magistrate 

—Sippeal meant for Collector addressed to him as 

District Magistrate—Amendment. 

W #n'appeal whiclg lies to the Collector of a District 
is presented to the District Magistrate who is also the 
Collector, it should be returned for substituting the 
word “Qollector" for the word “Magistrate.” 

But jf the appeal isnot returned for the amendment 
and the Colleetor treating the defect inform as a mere 
clerical error deals with it, the orders passed by him 
will not be invalid. A Hus Lar v. EMPEROR, 27 Cr. DL. 
J, 523 987 

Several defendants—One defendant not 
taking part in proceedings—Letters Patent Appeal, 
appearance in, whether permissible. 

«In a civil suit, if one of the several defendants who 
is duly served, does not appear amd plead, and relies 
upon the defence put in by his co-defendants, he 





cannot be allowed to be heard for the first time at ` 


the stage of Letters Patent Appeal. A Jar Cuanp Raz 
998 
Precedentse See C. P. C., 1908, O. XLVI, r. 1 24 
~ Authoritative force—Principles applicable. 
A judgment is authority for whatit decides but 
not for what may be seen logically tg follow from it. 
Ze understand and apply thedecisioh of any Gourt 
if is necessary to sen what were the facts ofthe case 
in which the decision yas given and what was the 
point which had to be d&ided. Each case must be 


dealt with on its own merits and governed by its own 
> @ 


pUL Guanr®. MUSTAPA Husain, 13 
450 


circumstances, O 
O. L. J. 1; A. I. R. 1926 Oudh 316 x 
——— O ficidt and non-official Reports. , © 
An opinion of the High Coyrt expressed in a judg- 
ment not published in aa Official Report but printed e 


an un-Cfficial Reports, is entitled to respẹ$t and any 


examination of it ought to start with the assumption 
that itis correct and has gogd reasons behind it, 
But it is not to be followed blindly, like one that is 
officially published though good reasons must be 
found for not following b. N MUBLIDITAR V. ANAND- 
RAO, 8 N. L. J. 153; A. I. R. 1925 Nag. 414 850 


Pre-emption—A cquiescence—Estoppel—Offer to pre- 
emptor—Oudh Laws Act (XVIII of 1876), 8. 10, 
effect of. ' 

The rule of estoppel bye acquiescence applies im 
the Province of Oudh to cases of pre-8mption. 

The doctrine of acquiescence can be invoked against 
a pre-emptor notwithstanding that a written notice to 
him is prescribed bys. 10 of the Oudh Laws Act.. 

The offer toa person entitled to pre-empt in order 
to prevent his exercising that right must be an offer 
specifying the person to whom and the price at 
which it was proposed to sell the property. O JAGAN- 
NATN Per@aap v. CBANDI Persan, 30. W. N. 356; 13 
O. L. J. 212 640 
———— Co-sharers in materials of house—Ryot, sale 

of house by. , 

A person who owns a share in the materials (amia) 
of a house, but has no right to or interest in the lan 
of the house, cannot sue to pre-empt asale of the 
materials by his co-sharer. 

The sale of his house by a ryot does not give rise to 
a right of pre-emption. O Nanuen Kuan v. Fipa 


Husain 279 


— Muhammadan vendor—Hindu vendee. 

Where no local custom exists with regard to pre- 
emption amongst Hindus, the Muhammadan Law of 
pre-emption does not apply when the person claiming 
the right of pre-emption and the vendor are Muham- 
mêlang and the purchaser is a Hindu. G AJIMTULLA 
SAHA V. JADAVNATH CHAKRABUTTY, 30 O. W.N. 272; A. 
I. R. 1926 Cal. 685 18 

Proprietary tenure, sale of—Under proprietor 
versus proprietor in different mahals—Pre-emption 

decree, effect of. f 

A chakdar under-proprietor has not a preferential 
right of pre-emption in respectof a sale of a superior 
proprietary tenure in the same mahal as against the 
holder of a superior proprietary tenure in another 
mahal in the same village. , . 

A pre-emption decree is effective only so long as it 
is not rendered abortive by a decree in favour of a 
person having a preferential or equgl right of pre- 
emption. O Suro SHANKAR Lar v. FATEH poop = 








also in 

therefgre, éhe Pin 

pre-emption. O Reema | cn 
“@ 
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Presemptlon—con&d. a Presidency Towns Insolvency Act—concld. 

f e 
~—o—~* Wajib-ul-arz, provision irẹ-Muhammadan --—— s. 55, See Presipency Towxs Insouvetcr 

Jaw, application of. * Act, 1909, Sca. JI, R. 14 . -898 


Where the wajib-ul“arz provides that the right of 
pre-emption shall be enforceable without mentioning 
the incidénfs comprised therein, the right: of pre- 


emption is ehforceable subject to the general rules of . 


ess evidence is piven to prove 
otherwise. A MOHAMMAD Yaqus SHAH Kuan v. Har 
PragaD ° . 299 


Presidency Towns Insolvency Act (IH of1909), 
8. 8 (2) (4)— Letters Patent (Rang), s. 13-—-Insol- 
vency—Order refusing to issue commission, whether 
judgment-- Appeal, whether lies. 

se An Order of the Insolvency Judge refusing to issue 

a commissi#@n does not determine any right or liabil- 

ity,-it merely paves the way for such determination 

and is nothing more than à step towards obtaining a 

final adjudication. It is not, therefore, a “judgment” 

within the meaning of cl. 13 of the Letters Patent 

(Rang.) and is not open toappeal. R ABDUL Garror 

v. OFFICIAL ASSIGNEE, 4 Bur. L.J. 254; A. I. R. 1926 


Muhammadan Law 





Rang. 64; 3 R. 605 211 
— 8, 36. See Prestpency Towns #NGOLVENCY 
Aor, 1909, Ses. II, rR. 18 898 


——— 88. 36 (1), (4), (5) 7—Public examination 
of insolvent—-Admissibility against third person. 

An Insolvency Court may proceed under sub-s. (4) 
or (5) of s. 36, Presidency Towns Insolvency Act, 
even without an actual admission on the part of the 
person summoned and examined under sub-s. (1), if it 
is satisfied as laid down therein. 

“Where a person is examined under sub-s. (1) by a 
Commissioner and not by the Court sub-ss. (4) and (5) 
do not apply. 

: Proceedings under sub-ss. (4) and (5) are of the 
most summary nature and itis absolutely wrong to 
act under them unless there is a case so free from 
difficulty even on the story of the person examined as 
tomake it reasonable to act brevi manu. e 

The question whether a purchase made ten years 
ago in the name of a lady was a purchase benami is 
one which is beyond the scope contemplated by s. 36. 

The correct course in a case such as the above 
where there is any real conflict is cither to proceed by 
way of a motion before the Judge in Insolvency or to 
proceed by way of suit. But the Court, as a matter of 
practice though not of principle, may refuse to proceed 
on a motion ,against a person as against whom the 
Official Assignee claims no higher title than that of the 
insolvent. 

The evidence of an insolvent in his public exami- 
nation isnot agmissible in favour of his estate on a 
claim by the Official Assignee against a third party. 
It is not admissible against anybody except himself. 
C JANENDRA BALA DEBI v. OFFICIAL@ASSIGNEE, 300C. W. 
N. 346; A. I. R.1926 Cal. 597 834 


amana £ 52 (2 (b), 17—Joint Hindu family— 
Fatheg, Insolvency of— Son's interest in joint family, 
how affected—Offcial Assignee, powers of. 


In the case of a joint Hind family*the insolvency of 
the father does not vest in the Officidl Assignee the 
inferest of the sons in the joint family. But. standing 
in the sles of the father, the Official Assřgnee lfs 
certainly the right to sell that interest for tle purpose 
of paying the just debts of thefgsher iwhi@h the sons 
arcunder a pious obligation to discharge.. L Sar 
Naran. Gat Kisnan Das, A'i. R. 1926 Lah, 261 612 


“ oVidence. L Bera Man v. GANDU 


———— sch. ll, r. 18, ss. 36, 55— Mortgage by 
insolvent— Validity of mortgage disputed—lenquiry 
—Procedure® ` . 

“Where the Official Assignee has withdraavn his con- 
sent to the application made to the, Court underr. 18, - 
Sch. 1], of the Presidency Towns Insolvency Act and 
is proceeding under s. 36 of the Act for the purpose 
of arriving at a decigion whether he would take any 
proceedings under s. 55 of the Act or under any other 


provision with a view to set aside the mortgage or 


attack its validity, it is not right to refer the matter 
back 1o Registrar to proceed with the enquiry upon 
the basis of the enquiry being a valid one. The pro- 
per order in such a case is that the proceedings under 
Y. IS, Sch. IT, should be stayed pending the proceed- 
ings which are being taken by the Official Assignee 
under s. 36 of the Act. 

It is quite true that the mortgagee is not 
obliged under r. 18, Sch. JI, any more than if he 
brings a suit toimplead any creditor or any other 
person than the Oficial Assignee. But this summary 
procedure toenforce his rights is not intended to 
exclude people who may haverights contrary to his own 
and a duty is-cast upon the Court to hold an independ- 
ent enquiry, not merely to determine issues” between 
the mortgagee and his Official Assignee and to make 
orders by consent. The Court should proceed ‘to 
enquire whether such person has mortgage and for 
what consideration and under what circumstances. 
Under the rule which immediately follows, the Court 
is entitled to summon people and exaifline them for the 
purpose of satisfying itself as to the circumstances 
under which the mortgage has been executed. C TYEB 
ALI MULLICK v. PURNA OHANERA Par, 43 O. L.J. 219; 
A. I. R.1926 Cal. 618 898 

e 


Provincial Insolvency Act (Il of 1907)—Provincial 
Insolvency Act (V of 1920)—Adjudication as inglrent 
under Act III of 1907—-Execution proceedings, stay 
of—Order to arrest insolvent without leave of, Insol- 
vency Court— Jurisdiction— TPheeution application, 
whether to be returned or dismgse:l. | 
Tho right of an insolvent Adjudicated as such 

under the Provincial Insolvency Act IJI of 1907, to have 

execution proceedings against him stayed, unless the 

Insolvency Conrt gives leave to prosetute them, is a 

substantive right and has not been abrogated by the 

subsequent Act (V of 1920). An order to arrest the 
insolvent in execution of a decree without leave cf the 

Insolvency Court ia, therefore, without jurisdiction. e 
In such acase the execution petition of the deeree- 

holder ought nct to be dis:nissed but returned to 

him with directiong that it cannot be entertained by 
the Executing Court unless and until the leave of 
the Insolvency Court is obtained. W} Sorayappa 

NAICKER v, SRUNMUGHASTNDARAM Pirar, 50 M. L. J. 

237; (1926) M. W. N. 281; A. I R. 1928 Mad. 510 3. 


S. 24 (2) (3)—Examination of debtor on 
hearing— Adjournment for evidenee— Procedure. 

In an insolvency petition when a date for hearing 
has been fixed @t isincumbent on the Court on the 
date so fixed to examiffe the debtor who has applied to 
be declared insolvent, and it is after the examination 
of the debtor in the presencgf tke creditors has jaken 
place that the Court has to consider whegher sufficient 
cause has been shown to grant tint -to -produce 
953 


- @ © o 


vg 
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Provincial Insolvency Act (V of 1920), S. 4. See 
PROVINCIAL INgOLYENGY Act, 1920, s. 53 31 





s, 11, provlsq—Jurisdiction, question of, in 
appeal—#Failure.of justice,” what is. a 
eThe proviso to s. I, Provincial Insolvency Act, 
clearly prohibits an Appellate Court. from consider- 
ing the question of want of territorial jurisdiction of 
the Court in which the petition for adjudication is 
filed unless the Court is satisfied that some failuro 
.of justice has je from the présentation of the 
petition te the Wrong Court. a 
the only failuce of justice that the appellant can 
point to is failure of justice so far as his own interests 
are concerned, and not those of others who have 
acquiesced in the jurisdiction. fi Kast Iyer v. 
OFFICIAL RECEIVER, Tansore, (1925) M. W. N. 797; 23 L. 
W. 353; A. I R. 1926 Mad. 228 914 


ss, 19, 21, 22—Orderas to security—Inven- 
tory of property—Lists of creditors and debiors— 
Proper stage—Notification of petition in local 
official Gazette—Legality. f 
There is no authority for the proposition that s. 19 (2) 
of thé Provincial Insolvency Actapplies only to the 
case of a petition by the debtor. < 
Under s. 21, Provincial Insolvency Act, the Court is 
‘given the discretion to make an order for security at 
any time at or after admitting the petition. Similarly 
-under s. 22 of the same Act, the Court may at any 
: time after admitting the petition demand an inven- 
tory of the debtor's property and lists of his creditors 
and debtors and of the debts due to and from them. 
* Where no new rules have been framed under the 
new Provincial Insolvency Act V of 1920, rules framed 
under the old ‘Act of 1907 will hold good where they 
. are not inconsistent with the later Act. 


__ -There is nothing illegal about the notification of a 


petition for in@olvency in the local official Gazette. 
L 8. R. DARRAH v. FAZAL AHMAD . : 903 


s. 20. See GC. P. C., 1908, O. XXI, r. 89 271 


s3. 20, 51, 52—Interim Receiver, powers of 
| Court, whether beund to stay sale before adjudiea- 
tion—Court sale, after® appointment of interim 
Receiver, validity of. - : 
The Receiver referred to.in ss. 51 and 52 of the 
- Provincial Insolvency Act is notan interim Receiver 
_ bet êne appointed pon adjudication. 
., Aninterim Reegjver has under s. 20 of the Pro- 
“vincial Insolvency 4ict only the powers of a Receiver 
` appointed under the C. P. O., and he is not clothed 
even with those powers till he takes possession of the 
debtor's proptrties. . 
It is, therefore, open toa Court to refuse under 
g. 52 of the Provincial Insolvency Act to stay a sale at 
the instance of an interim Receiver appointed under 
s. 20 of the Act and a Court sale held after such 


refusal is not invalid on that ground. M SURRAMANJA ` 


IYER v. OFFICIAL RECEIVER, TANJORE, 23 L. W.300; A. 
1. R. 1926 Mad. 432 877 


‘88. 28, 29—Vesting of insolvent’s property _ 


in Official Receiver. n 

Under s. 28 of the Provincial Insolvency Act vesting 
of property in the Official Receiver only takes place 
upon adjudication and under s. 29 itis not till then 
that a Court in which proceedings are pending 
against the insolvent is bound to stay them under 
s. 52. M Susramanta Iyer v. OFFICIAL RECEIVER, 
TANJORE, 23 L. W. 300; A. I. R.199@Mad. 432 877 


i e °——— 88. 53, 54, 4—TrMsfer effected by consent 
decree—Insolvency Court, whether can go behind ` 


such degree, -~ 
a 


GENERAL INDEX. 


: only to prevent miscarriage of justice’ or 


e e 
1107 
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Provinclal Insolvency Act—1 920—coneld. a 


. . 

4. Section 53 of the Provincial fhsolvency Abt applies 
to a transfer effected by a decree of the Court. See- 
tion 54 of the Act Cannot be read as implying,the cons 
trary. . *. © 

A consent decree has nó greater sanctity than a 
contract between the parties and the Insolvency Court « 
has jurisdiction to examine the proceedj@gs'to satisfy 
itself if such decree were result of.abona fide contest 
betweon the parties and this jprisdictich can be exer- 
cised in cases falling under s. 53 of the Provincial 
Iasolvenċy Act. i A 

If a case falls under s. 54 ofthe Provincial In- 
solvency Act, the question for consideration bythe 
Court is as to the dominant motive ofthe debtor, 
whereas if s. 53 of the said Act applies, the law re- 
quires that whatever be the dominant motive of the 
transferor, if the transferee himself has actedsin good 
faith, he comes within the’exception fo the rule côd- 
tained in the said section. $ In re NARAINDAS SUNDER- 
pas, A. I. R. 1926 Sind 133. 331 


s. 54—Payments made on eve of insolvency 
—Fraudulent preference—Burden of proof. ` 
The onus of proving that certain payments were 
made by an insolvent with the motive of giving 
fraudulent preference to certain of his creditors lies 
in the fast instance onthe Official Receiver, But 
where such payments were made on the eve of in- 
solvency, and no éxplanation is given for making 
the same, a prima facie presumption would arise in 
favour of the Official Receiver and the burden of 
proving that such payments were not made fraudu- 
lently would shift on tothe insolvent. S OFFICIAL 
Receiver v. KEWALMAL AJUMAL, A. I.R 1926 Sind 123 
372 

—-— 8.56. See C.P. 0.1908, O.XL,r. 1 - 271 


Provincial Small Cause Courts . Act (IX of 
1887), S. 23° (1)—Rent suit—Lstoppel of tenant~ 
Title, question of. 

Wuere ina suit for the rent of a house the tenant 
is proved to have .renied it from the plaintiff, he is 
estopped from denying the latter's title, and if he 
d®es deny it, his denial does not make s.23(1) of 





- the Provincial Small Cause Courts Act applicable to 


the case. A Munanaiap Ityas v. Harr Ram, 24 A.L. J. 
348; A. L R. 1926 All. 344 i ; | 
——— S, 25—Appeal—Revision~—Interference, when 
justified. : 
Section 25, Provincial Small Cause Courts Act, does 
not give a right of appeal, but justifies - interference 
TOBS 
illegalities. Therefore, an intelligent and a est 
decision of the Small -Cause Court cannot be iuter- 
fered withon the ground of wrong interpretation of 
precedents. OMonamuap- SAADAT ALI Kuan v. Kurr 
Lat, 30. W. N. 228 e 912 


—__— 8, 25—Civil Procedure Code (dct V of 1908), 

0. XX, r. —Jydgment, defective—Revision. 

A judgment of a Court of Small Causes which does 
not comply with the requirements of O. XX,r.4, C. P. 
ÇQ., is defective and liable to be sgt aside in revision. L 
Arua Ram v, ALI Banned. | èe ` 632 

S. 25--Revision—High ` Court, ihterfefence 
by— Small Cause Judge, duty of. wi 

Ordinarily a High @ourt should not exercise the 
powers confefred upon it unders. 25 of the Provinciale 
Small Cause Courts Act, unless it has reasoh top 


Gupposd that there has been a real mismafagement of 


the cas@or an actuel peaversity in decision, 
F . ee e 5 


826 — 
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Provincii Smali Cuse Courts Act—contd. | 


« A Judge exercising Small Cav%e Court powers is 
not myuired to make an elaborate reaord but he is 
expected to apply his mirid to the decision ofa Small 
e Cause Court case as cartfully as he would apply his 


mind to thee Gecision of a regular suit. O MAHABIR v. 
rg SARAN SING, 3 O. W. N. 191; A. I. R. 1926 Oudh 
108 


——— Sch. ||, Art, 35 (j)—Wrongfut attachment 
of money deposited in Court—Suit for recovery— 
Jurisdiction, a . 

A suit to recover a sum of money deposited by the 
plaintiff in Court but improperly attached and drawn 
out by the defendant is not an application for com- 
pensation for itlegal attachment under Art. 35 (7), Sch. 
II, of the, Provincial Small Cause Courts Act, but a 
mit to recoger g sum of money received by the de- 
fendant which belongs to the plaintiff, and as such 
is cognisable by the Smalle Cause Court. A Brsuv- 
NATH v, Munna Lar, A. IL R. 1926 All 326 290 
Public Demands Recovery Act (| of 1895)— 

Warrant issued under. See CRIMINAL PROCEDURE 

1049 

Punjab Courts Act (VI of 1918), s. 41 (3) proviso 
—Application for certificate beyond tume—faxtension 
of time. 

When an application for a certificate for second 
appeal on a point of custom is made beyond the period 
of 30 days, the District Judge should, before dis- 
missing the application as time-barred, consider whe- 
ther there was sufficient cause for not presenting it 
within time. L Gaocri v. MANBHARI 932 
——-— S. 44, See O, P.O., 1908, s. 115 855 
Punjab Municipal Act (Ill of 1911), s. 152— 

Specific Relief Act (I of 1877), s. 42— Civil Pro- 

cedure Code (Act V of 1908), s. 9—Municipality 

action by—Suit for declaration and inzunetion— 

Civil Courts, jurisdiction of—“Publie Frostitute, 

what is—Question of fact or law—Notice by 

Municipality. 

When it is alleged by a plaintiff that an action 
taken by a Municipal Committee is ultra vires @ is 
not covered by the authority of the Punjab Municipal 
Act, the Civil Courts have power to interfere, Jt is 
-only when the action of the Municipal Committee 
has been exercised in conformity with the powers 
conferred upon it by the Punjab Municipal Act that the 


~~-~\jurisdiction of Civil Courts is ousted. 


A public prostitute is a woman whose tradé is to 
Jet out her body on hire to all visitors or all visitors 
of a specified class. But where a woman is the 
employee of onb man or has been living with different 
lovers at different occasions but with one man at a 
time she cannot be said to be.a public prostitute, 

It is easontin) that the person to whom a notice 
under s.152-of the Punjab Municipal Act is given 
should be @irrying on her profession of a public 
prostitute at the time of the issue of the notice, 

Where it is contended in second appeal that the 
facts found by the lower Appellate Court do not 
bring the appellans within the expression “public 
prostituted’ the question involved is one of law and 
not of fact. L Morr Jan v, MUNICIPAL COMMITTEE 
Dzsrur è è : 827 
— 5. 153—Breach of ‘notice—Punishment for 
‘uture breaches—Legality. : 

nder g. 153, Punjab Municipal Act, Pynishmept 

can be awarded for a breach of notice that has already 

taken place and punishmeitts to take effecy® ing future 

in the event of any future breucifes are not warranted 
4 ; 
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{1926 


Punjab Munlclpal Act—concp. 


. ké . 
by law. L AISHA v. EMPEROR, 8 L. L. J. 88; 7 L. 168; 
27 Or. .L J. 465; A.I. R. 1926 Lah. 248 699 
——— s. 173—Takhtpgsh in . front of shap— 

Superstructure—Municipal Committee, ‘power of, to 

order removal of superstructure. 

Plaintiff had placed a takhtposh on a drain in 
-frant of his shop with the permissidy of the Munici- 
pal Committee. He erected a superstructure on the 
takhtposh and the Municipal Comrfittee served him 
with a notice to remove it, whereupon the plaintiff 
brought a suit for an injunction to restrain the 
Municipal Committeerom having the superstructure 
removed: ; 

Held, that the superstructure on the takhtposh was 
a moveable encroachment over the drain within the 
meaning of sub-s. (1) of s. 173 of the Punjab Municipal 
Act, and that the encroachment having been made 
without the permission ofthe Municipal Committee, 
the latter was entitled to haveit summarily removed 
under sub-s. (2) of s. 173. L MUNIOIPaL (OOMMITTEH v. 
Lasau RAM ` 621 


Rallways Act (IK of 1890), ss. 72, 76—Contract 
Act (IX of 1872), ss. 181, 159—-Goods consigned to 
Railway without Risk Note—Liability for loss. 
Under s. 72 of the Railways Act, the Railway Com- 

pany have to take such oare of the goods entrusted to 

them for carriage, as would a bailee,under the pro- 
visions of ss. 15l and 152 of the Contract Act, unless 
the consignment is madeunder a Risk Note. ¢ 

As soon asthe plaintiff proves thathe consigned 
goods with the defendant Railway Company for 
carriage and that a portion of them was lost in 
transit, the defendant Company have to prove that 
they took such care as is defined in®. 151, Contract 
Act, for the goods bailed, 

The burden of proving the existence of circum- 
stances exonerating the defendant Company from 
liability is on the defendant Company. GC BARADA 
Cuanpra Duar v. Assam Benoit RAILWAY Co., 43 .0. 
L.J. 21l = 1021 


—— 88. 77, 140-—-Goods consigned to Ratway, 
loss of —Suit for damages—Notice of claim—Notice 
to Traffie Manager, whether cient, . 
Notice of a suit for damage kor loss of goods sent 

by a Railway should be given to Me Agent of the Rail- 

way Company and no correspondence carried on with 
the Traffic Manager or notice sent to him canin law 

amount to notice sent to the Agent. e, 

‘The condition in the Railway receipt about sending 
claims to the Traffic Manager does not absolve the 
plaintiff from the duty of sending the notice required 
by law. . i 

A plaintiff's suit for damages for loss of goods con- 
signed to the Railway must be dismissed if the 
notice, if any, is sent to the Divisional Traffic Manager, 
and it isnot provedethat the Agent had knowledge of 
the notice. O Sanes Din RAGHUBAR DAYAL v. Hast 
hag Raiuway Co. Lro., 3 O. W. N. 156; 130. er 


— ss, 77, 141, 142—Notice of claim to 
Railway—Notice posted within time, whether good, 
Under s. 77 of the Railways Act, the notice must be 

“preferred in writing...... to the Railway Administra- 

tion” within six months. What this means, in the 

case of notice sent byspost, is that it must have beep 
so poste! that in the ordinary course it should hate 
been delivered to the Railway Company within six 
months. It is not sufficient (hat the notice should "have 


been posted within six months, whem it could not 
ee 





IN 


-Ralfwaye Act—coneli : 


-Co., 4 Bur L. J. 20; A. I. R. 1925 Rang. 253 


vÀ. 93) . 


possibly have been delivéred to the Agent within the 
time allowed by law. A Storerary or State ror INDIA 


v. FIRM IMPERIAL METAL Works, 24 A. L. J. 360; A. I. 


R. 1926 All. 234 g0 


Rangoon High Court Rules, r. 28. SeesLETTERS 
Patent (RANG), s, 13 $ 124 


Rangoon Rent Act (ll of 1920), $s. 2 (c),10 (5) 
~- —Fanant sub-letting premises, whether landloré— 

Suit to eject sub-tenant, maintainability oJ.. 

A tenant who sub-lets the premises leased to him 
is a “landlord” within the meaning of s. 2 (e) of the 
Rangoon Rent Act, as regards his sub-tenant and is 
not excluded from that category by cl. (5) of s. 10 of 
the Act. He can, therefore, eject the sub-tenant on 
the ground that the premises sub-leased are required 
by him for his own use. R AGasre & Co. v. are 
879 
Registration Law when may be ignored. See 

REGISTRATION Aor, 1908, s. 17 ` 843 
Registration Act (XVI of 1908), s. 2 (6)—Timber 

tree, whether immoveable property. <a 

A tree, which is primarily a timber tree and not a 
fruit tree, sold with the object of being cut and 
removed by the buyer, is not immoveable property 
within s. 2 (6) of the Registration Act. A IBADULLAH 
v, Lacnumt Narain, A. I R. 1926 All. 350 358 
-——— 8. 17-,Hutdence Act (I of 1872), s. 92 (4)— 

Agreement reducing interest payable on mortgage— 

egistration, whether necessary—-Oral evidence, 
whether admissible. 

Anagreement whereby the rate of interest pay- 
able on a mortgage for an amount exceeding Rs. 100 


—~-ig-modified requires to be registered, and where such 


Pa 


agreement is noPadmissible in evidence for want of re- 
gistration, oral evidence of the terms of such agree- 
ment is shut out by the provisions of s. 92 (4) of the 
Evidence Act. N IASTUBRCHAND v. SINGHAI RATANCHAND, 





A. I R. 1926 Nag. 321 95 
s. 1B—Mortgege, oral- Receipt executed 


subsequently—Registratior® 

A yeceipt for more than Rs, 100 executed by the 
mortgagor after an oral settlement of the terms of the 
mortgage had been arrived at and a report made to 
the*patwari for mut§tion purposes stating the terms 
of the mortgage, is n@ compulsorily registrable though 
it may contain all thë terms of the mortgage. L RAN- 
pat SINGH v. Maneat, 8 L. L.J. 73; A.I. R. 1926 Lah. 


220 è be 859 
- s. 17 (1) (b)—“Deciare”, meaning of. 

- The word “declare” in s. 17 (1) (b) of the Registra- 
tion Act impliesa definite change of legal relation 
to the property by an expression of will embodied in 
the document and not a mere statément of a past fact. 
N Jumma v. ABU, A.I. R. 1926 Nag. 301, 193 

ss. 17, 49—lachange deed unregtisered but 

"acted upon—Admissibility in  evidence-—Part- 

performance, doctrine of—Re§istrgtion Law when 

may be ignored. 

An unregistered deed of exchange affecting im- 
moveable property of more than Rs. 100 cannot be 
referred to for purposes of title by the application of 
the equitabledoctrine of part-performance where the 
circumstances df the parties have not altered and there 
is not a series of acts on the part of the parties 
extending over a considerable timg such as would 
“wiatify the Courts in basing 
contract but upon those acts. The Law of Registration 
canebe ignored only*wheg the equities on othef side 

are very clear, D JAWALA v, WARYAMAN 843 
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_Swetambaras and Digambaras. 
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Wir decree notpupon the < 
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. . . e 
ss. 17, 49— Letter of in&truction to draw up 
lease unregistercd-*Admissibility in evidence, 

A document which is not a demise but ise inegly 
in form “and in substance ‘© letter of instruction 
written by the defendant to plafatiff's Solicitor, asking 
him to draw up a lease containing cerfain terms 
which had been agreed between the farties and 


Rgsistration Act—-contd. 


“ holding himself responsible for costs, ismot compul- 


sorily registrblo and is admissible in evidence even 
if unregistered. C .Goriram Buotica v., BissEswar 
Durr, 43 C. L. J. 94; A. Ie R. 1926 Gal. 546 °- 81 
——— s5. 28—Place of vregistration—Property 
belonging to neither party included to give 
jurisdiction, to Sub-Registrar—Registration, validity 
of. 
Where an item of property which does not belong 
to either of. the parties to a deed of transfer is includ® 
ed in the deed in order to give jurisdictfon To the Sub- 
Registrar within whose junisdiction such property is 
situate to register the deed, the transaction amounts to 
fraud on the registration law and the registration is 
not valid. B Husensanes v. HASANSAHEB SAYED ABDUL, 





28 Bom. L. R. 75; A. I. R. 1926 Bom. 165 218 
s,49, See Myvrpexce Act, 1872, s. 91 115 
Religious endowment—Pareshnath Will-—Jain 


community—Swetamberas and Digambaras---Tonks 

and temples, user of---Worship, right of. 

The twenty older tonks and the shrine’ of Gautama 
Swami on Pareshnath Hill are of ancient date and the 
holiness of these sites probably goes back to a time 
anterior to the division of the Jain community into 
The Swetambaras, 
being the richer of the two sects, have re-built or 
largely improved the present buildings of the tonks 
and shrine, but the buildings being dedicated to the 
common use of both sections, this contribution by the 
Swetambaras to the common religious buildings has 
conferred no exclusive right upon them, i 

The four tonks commemorating the Tirthankars 
who attained Nirvana. from different places in India 
rege marked out and built upon by members of the 
Swttambara section as late as 1868, and are appro- 
priated to the.exclusive use of members of that section. 
The Digambaras have also worshipped in these tonks 
but such worship has been carried on by permission 
of the Swetambaras. 

The same considerations apply to the temple of 
and the dharmsalas, P © MAHARAJ 
BAHADUR SINGH v Hurum Ouann, 24 A. L. J. 100; A, 
I. R. 1926 P. C. 13; (1926) M. W. N. 199; 50 M. L. J. 631 

219 
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Res judicata—Civil suit to annul Revenue Court's 
decision, whether competent. : 

When a matter exclusively within the jurisdictidn 
of a Court of Revenue has been tried and decided by 
the Oourt, as between the parties no.su®sequent suit 
will lie in a Civil @ourt having for its sole object the 
annulment of the decree passed by the Qourt of 
Revenue. O Har Natu SINGH v. SRIRAM, A. I. R. 1926 
Qudh 348 - 3 374 


Execution proceedings. ae, La 

An interlocutory order passed in execution pror 
ceedings is final between the parties and their legal 
representatives in respect ofa matter decided by it 
whether, such matter is. raised again in subsequent ng 
Sxecution proceedings, or at a subsequemi stage of 
the same proceedings. pa bar doesnot rest upon, 
the proviSions of 4, 41,0. P. C., but upon general 

Å 
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Res EE ` Specific RellePAct—contd. b 


* principges of aw. 0 RAGHUBAR SINGH v. GekarAN 3 
O; W. N. 241; 13 OAL., J. 111; A. 1. Ras 1926 Oudh #91 
7 833 


a 
: a... Spies. 
g -Rgsouyce Manual, rules under--Gruminal liability 


in Ch. XIT, Penal Code whether modificd.. 

. The rules prescribed by Government in the Resource 
Manual, pnder which Bank cflicers are directed to 
accept or, velurn defaced coins, cannot ke undersicéd 


. to take away the effect of the provisions of the secticns. 


of the Penal Code ireconnection with offences relating 
to coitis, because such rules do not deal with any 
crimiaal liabilitg- which is provided for in the Penal 
Codo. A Meutas Rat v. EMPEROR, 27 Cr. L. J. 426; A. 
1. R.1926 All. 321 : 154 


‘Sale, what is. See PRE-EMPTION > 114 
Sind Courts Act (XII Gf 1866), S. SB, interpretation 


ofe 
A Uler % 9B of the Sind Courts Act, if on an appeal 
“there is no majority, the decree of the lower Court 
stands affirmed; but the dfscretion rests in the Judicial 
” Commissioner, if he thinks fit, to refer the case either 
' (1) toa third Judge or (2) toa Full Bench of three 
Judges: S GuansHampas PARMANAND v, E. D. Sasscon 
& Co., A. I. R. 1926 Sind 90 448 


Sonthal Parganas Settlement Regulation (IH 

- of 1872), S. 27—Civil Procedure Cob (Act V of 
` 1908), O. XXXIV, r. 5-—Mortgage of jote by 
mulraiyat—Mortgage suit—Decree fer sale——lixecu- 
tion of decree—-Objection that mortgaged property 
is wot saleable, whether can be taken. ; 

The expression “any Court” in sub-s. (2) of s. 27 of 
the Sonthal Parganas Settlement Regulation of 1872 
‘means a Court vested with jurisdiction to question 

the correctness of the decree. 

' . Clause (2)-0f s. 27 of the Sonthal Parganas Settlement 
Regulation‘of 1872 prohibits any Court from recog- 
nizing a transfer by a raiyat of his right in his 

' holding ås valid if made in contravention of cl. (1) 
of thé section; bit the Court must be engaged in a pro- 

* geading in which it has jurisdiction to investigate-the 

- legality of the transfer. In other words, the proceed- 

‘ings must be properly constituted and the investiggtion 

“necessary. 2. 75 
TA -mulraiyat mortgaged his jote and the mortgagee 
brought a suit to enforce the mortgage. ‘Neither the 

- mulraiyat nor any of his co-sharers who were im- 

. pleaded as defendants to the mortgage suit took. the 
pled: 4n answer to the’ suit, that the jote was non- 
~saleable and a decree for sale was passed in favour 

+ of the mortgageé. Ih execution of the decree’ an ob- 

. jection was taken that the jote could not be sold by 

“ virtue of the provisions of s. 27 of the Senthal Parganas 
Settlement Regulation: . 

‘Held, that the objection could not be entertained in 
. execution proceedings inasmuch as it amounted to an 

attack upon. he validity of the decree which the 

Executing Qourt could not recognize. Pat Apit LAL 

Sgauv. JAGAT CHANDRA THAKUR, 4 Pat. 696; A IR. 
- 1926 Pat. 202; 7 Pat. L. T. 468 . 935 


. Specific Rellef Act (I of 1877), s.-9—Co-owners— 
Dispossession agp co-owner-—Suit for: recovery of 

: possesgiPn, whether maintainable. w 
. Where a co-owner in physical possession of pro- 
perty jointly with other co-oyners jg dispossessed by 
. the latter, he can institute a suit for recovery of pos- 


r 


$. segsion under s. 9 ofthe Specific Relief .Act. N 


SARU g. FAKIR, 8 N. L.J. 189; A. Í R.;1926 Neg. 
148 Cs 657 
eae a: 


` “, 
——— 5, 18° (G)—Purchafiis right fo comp 
vendor io redeem encumbrance. te ts Be . 
: A purchaser has a right under s.?18 (c) of the 
Specitic Relief Act to compel his vendor to redeem 
* encumbrances in casese wheie the vendor professes ` 
to sell the property urencumbered and the property 
is mortfaged for an amount net exceeding the pur- 
chase-meney, BI VENKATARANGA „IYER v, RAMASWAMI | 
dyer, 22 L. W. 788: A.I. R. 1926 Med. 173 670 
e 8. 19—Compensation, grant of, in addition 
to specific performance. Kh 
In suits for specific performance cf ccntract com- | 
pensation for breach of contract under s, 19, Specific 
Relief Act, in addition to relief for specific perform- 
ance, should be granted only in exceptional cases. . M 
VENKATARANGA Tver v. RAMASWAMI lrer, 22 L."W. 
736; A. I. R. 1926 Mad. 173 670 


———- 88. 27, 27 - (b)— Specifice enforeement of 
personal covenants, . å 
Under s. 27 (b) of the Specifice Relief Act the 

specific performance of a contract may be enforced 

not only against the parties to the contract but also 

against any other persons claiming under them by a 

title arising subsequently to the contract except trans-. 

ferees for value and without notice of the original con- 
tract. ‘But where. there isno express covenant that - 
the vendors should themselves clear off the encumbr- 
ances before’ executing the sale-deed, it cannot be 
enforced against any transferee’ from those vendors 
as part of the contract which they have become liable 
to perform. ` 

Section 27 of the Specife Relief Act does not 
provide for the specifie enforcement of personal cove- 
nants against persons who_claim under the original 
yondor, even though such covenants may arise out of 
the original contract of sale. M VWENKATARANGA IYER 

v. RamaswaMi lrer, 22 L. W. 786; A. I. R.1926 Mad. 


178 670 


— S. 31—Rectificaticn—Power of Court— 
Possession, whether can be decrced—lectificgtion 
time-barred. ` œ i 
Courts of Law generally and Courts of Mquity were 

always and certainly possessed of the jurisdiction of 

correcting a mistake or error on the face of zy instru- 
. 





ment, A 

. If the main relief for nossesken cannot be granted 

without granting the relief for tectification, the latter 3 

should be granted unless it is barred by time, O 

Natua v. Haso. Aut Bre, A. I R. 1926 Oudh 344 . 7 
f e 


S. 41. See Custon—ALIENATION :353 
— —— S, 45—Election petition costs, taxation of— 

High Court's power toissue prohibition, 

The Bombay High Court cannot issue an order, 
prohibiting tke Taxing Officer from taxinga bill of 
costs in an election petition referred to him by the 
Government of Bombay. B MAHGMEDALI ALLABUN V. 
JAFERBHOY ABDULIABHOY;: 28 Bum. L, R. 164; A.I. R. | 
1926 Bom..247* a 918 

S, 54—Permanent injunction, suit for— 

Delay, unreasonable, meaning of. 4 

‘Where in a suit for a permanent injunction re- 
quiring the defendant to remove the obstruction 
placed by him to the light and aér enjoyed by the 
plaintiff, it is found that while the defendant's con- 
struction was going on the plaintiff's house was unten- 
anted and plaihtiff waraway inservice and it waseim- 
possibl® for him’ to know what was going on in his 
absence, it cannot he daid that there was unreasquable 
A ° 

. . 





e.e’ 


N 


N e 
v.93) ` 
LAT Rellef Act—cqneld. 
» 


dely on the part of the pfaintiffin protesting against 
-defendant’s action. L Narary Das v. Kuan CHAND 
i 1011 


Stamp Act (li of 1899), ss. 33, 38, 40——Lmpound- 
ing of instruments—Collector's power 
deficiencyeof d&ty. e i 
Under s. 33 of the Stamp Act, an instrument mtist 

be impounded before it can be admitted in evidence 

upon payment of penalty, and the final decision whe- 
ther itis really insufficieatly stamped rests with the 


_ Collector and not with the Appellate Court. A PEAREY 


Lan v. SUKHAN Raw 960 
Ss, 356—Order admitting unstamped document, 
finality of. 

An unstamped document once admitted in evidence 
by a Judge on payment of duty and penalty cannot be 
called in question by his successor as being insuflici- 
eatly stamped. A Banu Rau v. Laxuan Sinan, 24a. 
L. J. 389 317 
— 5, 40 -Endorsement of instrument by Col- 

lector as sufficiently stamped—Certificate without 
jurisdiction-—Presumption, whether applies. 

._ The conclusive presumption laid down in s. 40 (2) 
of ths Stamp Act in respect of an instrument endorsed 
by the Collector as sufficiently stamped, cannot apply 
to an instrument where the certilicaie is without 
jurisdiction. A Cuotsy Lan v. GIRRAJ KISHORE, A. J. 
T 1926 All. 359 63 

s. 61 (1), revision under—Notice to the party 
liable, whether necessary—Collector’s powers of 
prosecution. 





" __ A Court revising under s. 61 (1) of the Stamp 


Act, on ths appM@eation of Collector, a decision of a 
subordinate Court regarding the sufficiency of stamps 
is not bound to issue notice to the party liable. 

The question of prosecution for an offence against 
the stamp law is to be decided by the Collector 
irrespective of @ny action of the Revision Court under 
s. 61(1) of the Stamp Act. © Dxgputy COMMISSIONER, 
Parrgucary v. RAM HARAKA 909 
—~-—. 8. 62—Intention to defraud, whether neces- 

sary 

Iftention to defrav is not necessary for an offence 
under s. 62 of the Samp Act. A EMPEROR V. PANNA 
Lar, 2t A. L. J, 358727 Ur. L. J. 470 694 


Suscession Certificate Act (VII of 1889), 5. 61 
—Debt, payment of, before .grant of Succession 
Certificate—Payment, whether binding on certificate- 
holder—Certijicate, effect of. : 
Where on the death ofa ereditor the debtor has 

paid the debt before the grant of Succession Certificate 

- to the person really entitled to the debt (other than 
the holder of the certificate), it affords a complete 
datence to the suit by the certificate-holder. The only 
effect of s. 16 of the Succession Certificate Act is that 
if the debt remains unpaid up to the grant of the certifi- 
cate, the certificate is conclusive and compels the 

debtor to pay the debt to the certificate-holder. M 

Kuouu Iver v. ‘Vexcu AuMat, (1926) M. W. N. 116; 50 

M. L. J. 432; A. L R. 1926 Mad. 407; 23 L. W. 728 360 


Tanjore Raj—@scheat—Re-grant. See HinNDU Law-- 


ADOPTION 705 
Tax, See Mapras Distriet May ICIPAMTIES Acr, 1920 
2 e 6658 


Trade-mark—4cgisition, meds of, in India— 
English Law, effect of®Common Law rights—-Trade- 
mark, wheh way beca publici juris— Paris Conven- 
tion, effect of— 

a f . * 


~ 
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to decide- 


ndustrial property—Versaillese 


ay y ° \ 


Illl a 
š ° «2 
a E aie scald: e d 
e . 
treaty of“ Revival of 
mination of trade-mark. » 
In respect of rights in trade-marks and trade 
names any rights acquired by the parties jn England 
ave no effect on the rights of the parties.in India. 


. The rights of Industrial property "i India are 


governed by ethe laws of India and are in no way 
affected by the laws of England or by the action of 
the parties in England. . 

In India the only right of actin a trader or a 
manufacturer has is the Common Law right of action 
which entitles him to an injunction restraining the 
use ofa trade-mark belonging to him if such use is 
calculated to pass off the defendant's goods as the 
goods of the plaintiff. e amet 

A word which is originally a trad@-nffrk to’ the 
exclusive use of which a particular trader is entitled 
may become publici juris. But to establish this the 
Court will require very strong evidence which will 
show conclusivcly that the mark has become so public 
that no body can be deceived by the use of it and 
can be induced from the use of itto believe that he 
is buying the goods of the original trader. 

In India there being no Registration Act, the right 
to a trade-mark can be acquired only by user and 
the right so acquired is aright to industrial property 
coming under the International Conventions of Paris 
and Lerne. Such a right acquired by a German before 
the War and suspended during the continuance of 
hostilities is revived and must be restored to him 
under the Peace Treaty. 

The right of the proprietor of a mark may be deter- 
mixed in any of the following ways:— . 

(1) when the mark so used ceases t be distinc- 


_ tive; 


2) when the proprietor is no longer able to use it 
in the-business in connection with which the right is 
so acquired ; 

(3) when he has abandoned it ; 

(4) when he has forfeited his claim to protection of 
hi®right by using the mark deceptively or in a 
fraudulent trade; and ; 

(5) in the case of the name of an article or sub- 
stance manufactured under avy patent when the 
patent expires or determines. B Von Wutrine ~v. 
Jivanpas & Co., 28 Bom. L. R. 243; A. T° 1926 
Bom. 200 = 4857 


Transfer of proverty—Consideration. 


A transfer without consideration is void and not 


merely voidable. R Ma Mo v. Ma SET, 8 Bur. L, J. 25; 
A.L R.1926 Rang. 71 . 197 
Transfer of Property Act (IV of 1882), s. 6. See 

Contract Act, 1872, s. 24 e * 310 


5. 53—Transferee for value—G¢ft by Hindu 
io son and wifeeSubsequent insolvency of donor-— 
Gift, whether fraudulent—Maintenance, right of, 
under lindu Law— Creditors, claims of—-Prejcrence. 
«Where a person prior to kgs application and 

adjudication cf insolvency but ata time®vpen he is 
unable to pay his debts makes a gift of his entire pro- 
perty in favour of his ‘wife and son, the trunsacticn 
should be treated as ong in fraud of creditors. 


The.cbligation of a person under Hindu Law to a 


dintaig his infant son and wife is a personal one®and® 
the payment of debts takes precedence ov aright of 
mainign&gec. oy °’ 

The apoiicaiion ei lest clause of 5- 53 of the Transfer 
of Property Actis confined toa wansferee for value 

. e A 
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suspended rights-*Deer- ° 
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went tiba 
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ranger of, J romerty. Act—consld. - 4 


‘ t 
who has acted in good faith. ReSunpyr SINGH v, RAM 
Ngt, J L. 12; A. I R. 1926 Lah. 147 1013 





discharge incumbrances. 
Liabiligy imposed by s. 55, cl. 1 (g) of the Transfer 
of Property Act, on all vendors of immoveable pro- 


INDIAN OASES. . 


— s. 55— Liability of vendor and transferee to- 


perty to digellarge_ all encumbrances on the property, 


existing at the time of sale except wheye the property 
is sold subject to encumbrances does not pass to 
transferees. M gVENKATARgNGA Iyen v. RAMASWAMI 
Iyan, 22 L. W. 786; A. LR. 1926 Mad. 173 670 


S. 59—Aitestation—-lctual execution to be 
witnessed. 

An attestation on a morigage-deed within the mean- 
ing ef s. 59 of the Transfer of Property Act must be 
made bye the witnessts signing their names after 
seeing the actual execution. Mere acknowledgment 
ofthe signdture by the*executant is not sufficient. 
S PRIBHDAS v. SAHIBKHAN, 18 S. L. R. 262; A. I.R. 
1926 Sind 88 660 


S. 60—Agreement before Act to treat mort- 
gage as sale—Equity of redemption, whether extin- 
guished—Subsequent agreement to treat as sale, effect 





of. $ 

In respect of a mortgage executed subsequent to 
1858 and prior to 1882, the date of the Transfer of 
Property Act, the breach of a condition in the mort- 
gage-deed to the effect that on default of payment of 
the mortgage amount on a certain date, the mortgage 
shall be deemed to be an absolute sale, does not amount 
to an extinguishment of the right of redemption. 

But under the proviso to s. 60 of the Act, it is com- 
petent to the parties to a simple mortgage, by a 
subsequent agreement dehors the ‘document of mort- 
gage, to put an end tothe equity of redemption and 
put the mortgagee into possession as a vendee, and, 
thereafter, in such a case, the right of redemption is 
lost. M RAMALINGA MUDALIAR P. ARUNACHALA Mupaty, 
(1926) M. W N. 81; 23 L. W. 392; A I. R. 1926 Mad. 
386 338 


5, 82—-Mortgaged property, sale of—Purchaser 
agreeing to pay off mortgages—Intention—Subse- 
quent purchase in execution of mortgage-decree, effect 
of—Subrogation, right to. 

A purchaser of property which is subject io several 
mortgages who undertakes to pay off allthe mort- 
gages on the property cannot be deemed to have 
intended to keep alive any onc of the securities as a 
shield against any of the later ones. 

Where su@a a purchaser fails to carry out his 
undertaking jo pay ‘off~the~- mortgages, and subse- 
quently purchases,the property in execution of a decree 
obtained on oge of ‘the mortgages and partially pay 
off the other mortgages, he cannot rely for subroga- 
tion on thé@fact of such partial payment. N Kasrrr- 
CHAND V. SINGHAI RataXcuann, A.el. R. 1926 Nag. 321 

95 


$.100-—Mortgage defective—Charge. 
If an instrumeng purporting ‘on the face of it to be 
a mortga&s cannot operate asa mortgage by reason 
of defective execution, s. 100 of*the Transfer of Pro- 
perty Act cannot convert it ito à charge. S PRrIBADAS 
v, SAHIBKHAN, 18 S. L. R. 2829 A. 1. R. 1926 Sind 88 
660 


e 
Trespags--Civil decree against trespasser -+Disposges- 
sion of trespasser—Removal of crops qroyn by tres- 


f- passer —Mischief--Penal Cede (Act XIS # 1500), 
8. 425, . ee 
e 
e , s 
oe 


ae se 
. $ 
Trespass—concld. 3 ° P 
è : s 5 
A trespasser taking possession of dand has no 
right either to the land or the profits thereof. Tàere- 
fore, when a person who has been given a decree for 
possession aud mesne profits against a trespasser, 
peacefully cutsand takes away the crops raised on the 
land by the trespasser, he is not guilty of any offence, 


. No mischicf is, committed by a‘pprsom with respect 
to damage done to his own property, “Under s. 425 


of the Penal Code the mischief must be done to the | 


property belonging to anctker person but where a 
person's right is declared by a Civil Court he com- 
mitsno mischief ley damaging the property. 

A rightful owrer is entitled to physically turn out 
a trespasser or one trying to infringe upon his right. 
A person exercising this right should, however, not 
use more force than is reasonable to defend his posses- 
sion from a trespasser. ; 

It is not incumbent upon a  decree-holder to 
obtain possession of the property through Court. If 
he can turn out the judgment-debtor peacefully with- 
out using unnecessary force he will save the trouble 
of going io the Fsccuting Court. It is only when a 
decrec-holder finds that it is not possible for him 
without breach of the peace, to obtain possession of 
the property or properties decreed in his favour in the 
Civil Court that he resorts to execution proceedings. 
Pat JANG BAHADUR SINGH v. Exrveror,7 P. L. T. 19; 
27 Cr. L. J. 392; A, I. R 1926 Pat. 244 40 


Trust- Cestui que trust, rights of-—Bank collecsing 
money on behalf of person—Bank closing doors before 
payment of money collected—Charge on balances of 
Bank and other assets— Priority among cestui que 
trust. ii < 
Where a Bank collects money on @ehalf of a person 

but closes its doors before the money is paid to him, 
the latter is a cestui que trust and has a charge in 
respect of his claim on the balances held not only by 
the branch that collected the money but the balances 
held by all branches including thee head quarters 
office at the date of @uspersion, and also, if the 
aggregate of such balances falls below the total of 
trust moneys for which the Bank is responsiblé, upon, 
such other assets as are acquired by the Bank from 
the date when the cash baldjce of the Bahke falls 
below the aggregate of the trusk moneys. 

Asto priority among the c&tui que trust, the item 
entrusted to the Bank at the latest date is the item 
to be paid ont first to the cestui que trust concerned. 
LSpaw WALLACE & Co. v. AMRITSAR? NATIONAL BANK, 


Lrp ,7 L. 155 642 
Creation—Revocation. See LIMITATION ACT, 
1908, s. 10 454 


—--—— Trust vested in joint family with beneficial 
interest in surplus income—Suit by one member to 
recover property, wrongfully alienated by another 
member, maintainability of. 

Where the management of a temple is vested in an 
undivided Hindu family and the family has a benefi- 
cial interest in the income after meeting the necessary 
expenses of the temple, itis competent to any one of 
the members of the joint family to m4ntain a suit to 
recover possession of trust property ®vrongfully alien- 
ated by any other member ofthe family, but the 
decree in such# case should be on behalf of the trust. 
M Carexatna Rowrffer v. Karunsz ANDI, (1926) 21. 
W. N. 192; 23 L. W. 647; A. I. R. 1926 Mad. 338 644 


U, P. Land Revenue Acii T 1901), 5. 233 (k) 
—Partition proceedings—Cg-defendartts, rights of. 
” 


4 


/ 


Vo 93—192] © 


wW ahd Revenue ot—cc 


"Where" in a partition’ hse Stion of title is 
raisgd and oided nisa laintitis inter se, 
their respective rights are “ee by the parti- 


tion and neitler of them is 7% from question- 
ing the title of the other i sequent suit. O 
PHULIHARI v. Har Prasan, 3 (f 189; A. LR. 1926 
Oudh 338 4 378 


UneR, MuUnIGI allties f 1916), S; 224— 
Consumer's maa ts for—Civil Court, 
jurisdiction of, | 


‘Section 224 of the U.P lipalities Act gives 
Power to a Municipal Boailay owt their water- 
pipes wherever they like;29y have nothing to 
do with consumer's pipes, 1case of the latter, the 
Civil Court has the power?¢lare that the pipe is 
A'sand B has no right fetfere with its use. 


O Sami-un-wisa v, Kisuen iN 856 


Vendor and purchagontract to sell—Noti- 
fication to acquire srmatter of contract— 
Rescission of contract nresi-money, return of. 
A notification to acquiraded property under the 

Land Acquisition Act qot justify the rescission 

of a previously made conland the return of earnest 

money. A Ganga Baxusqii v. Cuuinaci Lan 950 


Vendor and vendee—tession delivered to vendee 
—Title not egmpleted mal conreyance—Vendor 
re-gaining possession psee—Hesistance to suit by 

“purchaser from vende 

A person who has payvith possession of his land 
under a contract of {for good consideration, to 
which he has omitted ive effect in legal form and 
has only re-gained posion asa lessee, isnot entitled 

to resist the claim foscovery of possession by a 

purchaser from his jee. R Mauna Ton BYU v, 
Mause Kya,.3 R. 608; } R. 1926 Rang. 81 669 


Warrant See Crul PROCEDURE. 


WIH, construcéon of esed or contingent bequest. 
_A Hindu testator bis Will bequeathed a legacy to 
his daughter in the pwing terms :— 
it the time of thiarriage of my eldest daughter 
&., jewels for aboRs. 2,000 shail be given and 
_Rs?1,000 spent for griage and after the debt (on 
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Will—coneld. 


the property) hap been cleared, House No. 3 shall be” 
given as streedpaname i e. 


Held, that the jnterest takep by the dhughter was . 


a present and not a contingent one, and the testing 
of the legacy was not postponed till after the payment 
of the debt. PhS Nag °3 

Although it is true that if the debts ofa testator 
exhaust the estate, a legatee may gê nothing, that 
cannat be the test in determining whether an intetest 
exfated by him is vested or contingent. It igwalways 
‘implied inlaw thatg¢he debts of a testator sh¥ll be 
paid first. An express direction to that effect can and 
ought to make no difference. M RANGANATHA MUDALIAR 
v. MowANAKRISHNA MUDALIAR, ATI. R. 1926 Mad. 9i 

2 11 
Persan excluded by prior clause eligible under 
other ones, whether can inherit. 

There is nothing in law to prevent a person taking 
as heir of the testator or donor, by virtue of his 
satisfying the requirements in an ultimate bequest 
even though he may be excluded either expressly or 
by the terms of the grant from taking undér'a prior 
clause. M MAHARAJA or KOLHAPUR v, SUNDARAM IYER, 
48 M. 1; A. I. R. 1925 Mad. 197 705 


Undue influence. 

Where the only facts established are that the testator 
wasin avery@veak condition, that his body was 
swollen and that plaintif was his second wife and 
threatened to make a disturbance if he did not 
accede to her wishes, it cannot be said that the Will 
was executed under undue influence. M KAKI 
NARASIMMA Y. KAKI VENKATARAJU, 23 L. W. 364; A.L 
R. 1926 Mad. 534 686 


Witnesses. See CIVIL PROCEDURE 1024 


WORDS AND PHRASES:— 

Aulad, meaning of. 

The word “aulad” in ordinary language signifies 
issue, offspring or progeny but does not extend 
to collaterals. O Sırta BAKHSE SINGH v. Guran 
Sincu, 3 O. W. N. 213; A. I. R. 1926 Oudh 360 
















927 
PuSlic prostitute, meaning of. See PUNJAB 
Mentcrpat Act, 1911, s. 152 827 
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